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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTE 



SMITH V. ATOHISON. T. & S. F. E. CO. et aL 

(Circuit Court, D. Kansas, First Division. October 30, 1894.) 

No. 7,154. 

L CracuiT Courts— JuRiSDicTiON—AcT Auo. 18, 1888— Waivbr of Privilbok. 
The exemption o£ a party under the act of congress of August 13, 1888, 
from being sued in the circuit court, in a district other than that of hia 
résidence, is a Personal privilège, and may be waived. 

i, Samb— JoiNDEB OF Résident and Nonrbsidbnt Dépendants. 

Where severai défendants, who might be sued either separately or 
together, are joined in one suit, brought in the circuit court, in a district 
of which only a part of them are résidents, the jurisdiction of the circuit 
court depending only on diverse citizenship, the défendants who réside 
In the district where suit Is brought cannot move to dismiss, on the 
ground of want of jurisdlctlon, under the act of coigress of August 13, 
1888, and the rionresldent défendants can only move to dismiss as to 
themselves, not as to the whole proceedlng. 

Bill by William Palmer Smith, a citizen of New Jersey, against the 
AtcMson, ïopeka & Santa Fe Railroad Company, a Kansas corpora- 
tion, Edward Wilder and others, citizens and résidents of Kansas, 
B. P. Cheney and others, citizens and résidents of Massachusetts, 
J. A. Blair, a citizen and résident of New York, and D. B. Robinson, 
a citizen and résident of Illinois. The Kansas défendants and de- 
fendants Cheney, Blair, and Robinson move to dismiss for want of 
jurisdiction. 

A. L. Williams, Benj. F. Tracy, Henry Wollman, Newman Erb, 
and M. Summerfield, for complainant. 

Eobert Dunlap, A. A. Hurd, and Gleed, Ware & Gleed, for de 
fendants. 

FOSTER, District Judge. The jurisdiction of the court is 

challenged in limine by ail the défendants, both résident and iton- 

resident, who hâve been served with process. The status of tie 

parties with regard to citizenship may be stated briefly as collons; 

v.64p.no.l — 1 
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'ie complainant is a citizen of the state of New Jersey. Several 
of the défendants, to wit, ïïolliday, Gleed, Severy, Wilder, and the 
Atchison, Topeka & Santa Fe Eailroad Company, are résidents and 
citizens of the state of Kansas. Several of the def eiidant» are citi- 
zens of the state of Massachusetts, while others are citizens of the 
state of New York an^ o;f other states. The jiuisdiction of this 
court is predicated on ttié diverse citizenship of the parties plaintifF 
and défendant, and therefore it cornes under the provision of the act 
of 1888 limiting and deflning the districts in which the suit may be 
brought, to wit, either in the district where the complainant ré- 
sides, or:th« district of the résidence of thé défendant. Thèse mo- 
tions to dismiss are not made by the nonresident défendants alone, 
nor to dismiss as to them only, but àrè motions of the résident 
défendants and three nonresident défendants, to wit, B. P. Cheney, 
of Massachusetts, James A. Blair, of New York, and D. B. Robinson, 
of Illinois, to dismiss the entire proceedingis for want of jurisdiction. 
The bill is brought to enjoin the défendants, who are alleged to be 
stockholders of the Atchison, Topeka & Santa Fe Baiiroad Company, 
and in çontrol and management of the stockholders' meeting, from 
preventing this complainant casting bis votes as a large stockholder 
of over 2,000 shares, under what ia knbwn as the "Cumulative Sys- 
tem," for the choice of directors, as prpvided by the statutes of Kan- 
sas of 1876 and 1881. He charges in the bill that the défendants 
hâve combined tOgether to def eat bis rights in this behalf, and seeks 
to enforce his rights to vote his stock, and hâve the votes counted 
in the manner indicated, thus securing a représentation for the 
minority stockholders in the board pt directors. This suit was 
brought in the district where the railroad corporation bas its ex- 
istence, and where the annual meeting of the stockholders is held. 
The questions presented by thèse motions are: First. Can the 
nonresident défendants challenge the jurisdiction of the court ex- 
cept so far as they individually are concemed? Second. Can the 
parties défendant wio are citizens of Kansas object to the jurisdic- 
tion of the court, because other défendants are noncitizens of this 
district? 

I hâve no doubt that the nonresident défendants may object to 
being sued in this district, and, so far as they are concerned, the suit 
must be dismissed as to such objecting défendants. They are sued 
as iridividuals, as stockholders; and the complainant invokes the 
aid of the court to control and restrain the action of the défendants, 
not as offlcers of the corporation, but as stockholders and indi- 
viduals, in control of the stockholders' meeting. 

I am equally as well persuaded that the défendants who are 
citizens of Kansas cannot object to the jurisdiction of the court on 
behalf of the nonresident défendants, or because such parties are 
made défendants. So far as they are concemed, this court bas 
jurisdiction, and the joining of the other défendants in the suit does 
not affect that jurisdiction as to them; If the complainant's bill 
shfwed the other défendants to be necessary parties, the case might 
beotherwise; but, in a proceeding against several wrongdoers, the 
pkintiiï may at his élection proceed against any or ail of them, and 
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those who are properly made défendants cannot object because 
others are omitted. It bas been repeatedly decided that the exemp- 
tion of a party froin being sued in a district otber than that of bis 
résidence, under the act of 1888, is only a personal privilège, wbicb 
he may waive by proceeding witb tbe merits of the case. So, thèse 
nonresidents may submit or object to this jurisdiction, as they may 
prefer. If they submit, they are bound by the judgment of the 
court; but, if they object, they must be dismissed hence, with their 

CO'StS. 

The défendants rely chiefly in support of their motion on the case 
of Smith V. Lyon, 133 U. S. 315, 10 Sup. Ct. 303. In that case the 
plaintiffs were copartners, one a citizen of the state of Missouri, 
the other a citizen of Arkansas, and the défendant a citizen of Texas. 
The suprême court held that the suit could not be maintained in 
Mssouri against the objection of the défendant. Both the plain- 
tiffs in that case were necessary parties. There could be no sever- 
ing of their interests. Whether the conrerse of that case would 
hold good we need not discuss, for it is not involved hère. We hâve, 
however, a case decided by the United States circuit court of Cali- 
fomia (Eawitzer v. Wyatt, 40 Fed. 609) wherein it was held that a 
copartnership might be sued in any district where one or more of 
the défendants réside. But thèse défendants are not copartners 
or joint obligors, and I do not consider that any one of them is a 
necessary party to thèse proceedings against the others. 

In a later case in the suprême court (Railway Co. v. McBride, 141 
U. S. 131, 11 Sup. Ct. 982) the court held this was a jurisdictional 
question only so far as the nonresident défendant chose to make 
itso. In that case the court uses this language: 

"Still, the right to insist upon suit only in the one district is a personal 
privilège, whlch he may waive, and he does waive it by pleading to the 
merits. In Ex parte Schollenberger, 96 U. S. 369, 378, Chief Justice "VVaite 
sald: 'The act of congress prtscribmg the place where a person may be 
sued is not one afCecting the gênerai jurisdiction of the courts. It is rather 
In the nature of a personal exemption in favor of a défendant, and it is one 
which he may waive.' " 

The case of Jewett v. Trust Co., 45 Fed. 801, is very much on ail fours 
with this case. The plaintiff was a citizen of the state of Massa- 
chusetts, and brought his suit in the circuit court of Vermont 
against a corporation of Vermont and a corporation of the state of 
New York. The Vermont corporation moved to dismiss, because 
the other défendant was not a citizen of that state. The court over- 
ruled the motion, and stated the rule as follows: 

"The other défendant might hâve objected to being sued in this district 
but this défendant is sued in the district whereof it is an inhabitant, and 
has no ground to complain of that place. Full .iurisdiction of suits in which 
there Is a controversy between citizens of différent states is given to the 
circuit courts at the beglnning of section 1 of the Acts of 1887 and 1888. 
Exemption from suit out of the district of inhabitaney is personal to a de- 
fendant, and may be waived. Ex parte Schollenberger, 96 U. S. 369." 

There are several other cases cited in support of this construc- 
tion of the law, among which are McBride v. Plow Co., 40 Fed. 
162; Norris v. Steamship Co., 37 Fed. 279. 
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It follows from what bas been said tliat thèse motions to dismisB 
PI to the nonresidents Okeney, Blair, and Eobinson must be sns- 
tained, and as to tbe défendants, citizens of Kansas, they must be 
orerruled. It is so ordered, to wMcb ruling said last-named dé- 
fendants duly except 

UNITED STATES v. MORGAN. 
(Circuit Court of Appeals, Blghth Circuit. September 24, 1894.) 

No. 432. 

CtBCniT COUST OF ApfEAM— JURISDICTION. 

The TJnlted States hâve a right to appeal to the circuit court of appeals 
froin an adverse judgment in the circuit court in a suit by a clerli of a 
district court to recover his fées under act March 3, 1887. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri 

This/was an action by William Morgan against the United States 
to recover his fées as clerk of the district court for the eastern dis- 
trict of Missouri. From a judgment for plaintiff, défendant ap- 
pealed. The appelles now moves to dismiss the appeal. 

Joseph Dixon and Eleneious Smith, âled brief in support 
WUliam H. Olopton and Walter D. Coles, flled brief against. 

Before CALDWELL, SAl^TBOBN, and THAYEE, Circuit Judges. 

SANBORN, Circuit Judge. The appellee, WUliam Morgan, moves 
to dismiss thls appeal on the ground that this court has no jurisdic- 
tion to review the judgment below, beeause the case is not brought 
hère by writ of error. The judgment from which the appeal is 
taken was rendered in a suit brought by the appellee to recover 
from the United States his fées as clerk of the district court for the 
eastern district of Missouri under the provisions of the act of con- 
gress entitled "An act to provide for the bringing of suits against 
the government of the United States," approved March 3, 1887 (24 
Stat. c. 359, p. 505 ; 1 Supp. Rev. St. p. 559). In support of this mo- 
tion the appellee cites the décision of the circuit court of appeals in 
the fourth circuit in U. S. v. Pletcher, 8 C. C. A. 453, 60 Fed. 53. Prior 
to the passage of the act of March 3, 1887, the court of claims had 
exclusive jurisdlction of suits of the nature of that upon whieh this 
judgment is based. Eev. St. § 1059. The only provision for a re- 
view of the judgments rendered in such suits was contained in sec- 
tion 707 of the Eevised Statutes, which reads as foUows: 

"An appeal to the suprême court shall be allowed on behalf of the United 
States from ail judgments of the court of claims adverse to the United States, 
and on behalf of the plaintifC in any case where the amount in controversy 
exceeds three thousand dollars, or where his claim is forfeited to the United 
States by the judgment of said court as provided in section one thousand 
and eighty-nlne." / 

The first, second, ninth, and tenth sections of the act of March 3, 
1887, are as follows: 

"Be it enacted," etc., "that the court of claims shall hâve jurisdlction to 
hear and détermine the foUowlng matters: First. Ail claims founded upon 
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the constitution of tlie United States or any law of congress, except for 
pensions, or upon any régulation of the executive department, or upon any 
contract, expressed or implled, wlth the govemment of the United States, 
or for damages, liquidated or unliquldated, in cases net sounding in tort, 
in respect of wbich claims the party wouid be entltled to redress against the 
United States either in a court of law, equity, or admiralty if the United 
States were suable. Provided, however, that nothing in thls section shall 
be construed as giving to either of the courts herein mentioned, jurisdiction 
to hear and détermine claims growing eut of the late civil war, and com- 
monly known as 'war daims,' or to hear and détermine other claims, whlch 
hâve heretofore been rejected, or reported on adversrfy by any court, depart- 
ment, or commission authorized to hear and détermine the same. Second. 
Ail set-ofCs, counter-ciaims, claims for damages, whether liquidated or unliq- 
uldated, or other demands whatsoever on the part of the govemment of the 
United States against any claimant against the govemment in said court: 
provided, that no suit against the govemment of the United States, shall be 
allowed under thls act unless the same shall hâve been brought wlthin six 
years after the rlght accrued for which the claim is made. 

"Sec. 2. That the district courts of the United States shall hâve concurrent 
jurisdiction wlth the court of claims as to ail matters named in the preceding 
section where the amount of the claim does not exceed one thousand dol- 
lars, and the circuit courts of the United States shall hâve such concurrent 
jurisdiction in ail cases where the amount of such claim exceeds one thou- 
sajttd dollars and does not exceed ten thousand dollars. Ail causes brought 
and tried under the provisions of thls act shall be trled by the court without 
a jury." 

"Sec. 9. That the plaintlff or the United States, in any suit brought under 
the provisions of this act shall hâve the same rlghts of appeal or wrlt of 
error as are now reserved in the statutes of the United States in that behalf 
made, and upon the conditions and limitations therein contained. The modes 
of procédure In claiming and perfecting an appeal or writ of error shall 
conform in ail respects, and as near as may be, to the statutes and rules of 
court goveming appeals and writs of error in like causes. 

"Sec. 10. That when the flndings of fact and the law applicable thereto 
hâve been flled in any case as provided in section six of this act, and the 
judgment or decree is advei-se to the govemment, it shall be the duty of the 
district attorney to transmit to the attomey gênerai of the United States certi- 
fled copies of ail the papers flled in the cause, wlth a transcript of the testl- 
mony taken, the written flndings of the court, and hls written opinion as to 
the same; where upon the attorney gênerai shall détermine and direct whether 
an appeal or writ of error shall be taken or not; and when so directed the dis- 
trict attorney shall cause an appeal or writ of error to be perfected in àccord- 
ance wlth the terms of the statutes and rules of practice governing the 
same: provided, that no appeal or writ of error shall be allowed after six 
months from the judgment or decree In such suit. From the date of such 
final judgment or decree interest shall be computed thereon, at the rate of 
four per centum per annum, until the time when an appropriation is mado 
for the payment of the judgment or decree." 

The act of March 3, 1891, creating the circuit courts of appeals 
provided that : "The reriew, by appeal, by writ of error, or otherwise, 
from the existing circuit courts shall be had only in the suprême 
court of the United States, or in the circuit courts of appeals hereby 
established, according to the provisions of this act regulating the 
same" (section 4), and then provided that the circuit courts of ap- 
peals established by the act should exercise appellate jurisdiction to 
review by appeal or by writ of error final décisions of the circuit 
courts in suits of the nature of that at bar. Section 6. 26 Stat. c. 
517, p. 826; 1 Supp. Eev. St. p. 901. 

It may be conceded that a writ of error is the proper process for 
the review of an action at law in the absence of législation specify- 
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ing any other metïiod of reVîéW, and that the aétion on which this 
Judgment is basefl is in the nàttireof an action ?it la w. It is wor- 
thy of notice, hpwever, tkat the act of March. 3, 1887, expressly pro- 
vides the course of procédure from the inception of this suit to its 
conclusion. It ptétides in Section 5 that thé plàintiff shall file his 
pétition, that it Bhall.be vMfied, what it shall state, and the prayer 
it shall contain,, In section 2 it prorides that ail causes brought 
and tried under it shall be tried by the court without a jury, and 
in section 7 that the coupt shall file a T^ritten opinion in the cause, 
which shall set forth the spécifie flndings by tïie court of the facts 
therein, and the conclusions of' the court upon ail questions of law 
invol?ed in the case, and shall render judgment thereon. An ap- 
peal is certainly not an inconvénient nor an inappropriate method of 
reviewing a judgment on the record Ihat such a procediire préserves. 
But we are not left to arguments from convenience or expediency 
hère. Actions against the gorernment cannot be maintained un- 
der the côminon law. They are the créatures of the statute that 
pennits theni to be, and must be govemed and limited by its provi- 
sions. The law in force when, the act of 1887 was passed expressly 
granted to the United States the right to review by appeal every 
judgment against them in actions of the nature of that at bar. 
Rev. St. § 707, supra. The act of 1887, the primary object of which 
was to give to the circuit and district courts concurrent jurisdiction 
w'ith the court of claims over this and ail other actions specified in 
section 1 pf the act, expressly provides in section 4 that the right of 
exception and appeal in âll proceedings under that act shaU be gov- 
erned by the law then in force. As the law then in force gave the 
United States this right to review aU judgments in actions of the 
nature of that before us by appeal, this provision, in our opinion, not 
only failed to deprive them of that right, but expressly reserved it to 
them. It goes without saying that if the United States had this 
right of appeal from such judgments to the suprême court after the 
act of 1887, they hâve the rîght to appeal from them to this court 
under the act creating it. In our opinion, that right exists, and this 
court has jurisdiction to review the judgment below on this appeal. 
U. S. V. Davis, 131 U. S. 36, 9 Sup. Ct. 657; Strong v. U. S., 40 Fed. 
183. The motion to dismiss the appeal is denied. 



UNITED STATES v. GREENWALD et aL 

(District Court, N. D. Callfornia. November 8, 1894.) 

No. 3,010. 

Fbderal Couets— Powhbs — Kemoval op Prisonke from Penitentiaky to 

COHNTT JAIL. 

Rev. st. §§ 5541, 5542, provide that, where a person coEvlcted of an of- 
fense against the United States is sentenced to Imprlsonment for more 
than one year, the court which sentenced hlm may order the sentence exe- 
cuted in any state jall or penitentlary in the district or state, the use of 
which is allowed for that purpose by the state législature, and that, where 
any such person is sentenced to imprlsonment and confinement to hard 
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labor, the court may order the sentence executed In any state jail or penf- 
tentiary in the district or state, etc. HeM, that such court has no power, 
after the expiration of the term In which such sentence is imposed, ta 
order the removal of the prlsoner from a state prison to a county jail. 
2. Same — Power op Attoknby Genebai/. 

Uev. St. § 5546, provides that the place of imprisonmect may be changed 
In any case when, "in the opinion of the attorney gênerai," it is necessary 
to the prisoner's health, or when, "in his opinion," the place of confinement 
is not secure, or the treatment Is cruel, or improper, etc. Held, that the 
power of removal in such cases is in the hands of the attorney gênerai, 
and not In the courts. 

In re application for the removal of the prisoner, Louis Green- 
wald, from the state penitentiary at San Quentin, Cal., to a countj 
jail. Application denied. 

Thos. I). Eiordan, for tlie motion. 
Chas. A. Garter, U, S. Atty. 

MORROW, District Judge. This is an application filed Octo- 
ber IG, 1894, for the removal of Louis Creenwald from the state 
prison at San Quentin, Marin county, Cal., to a county jail. Green- 
wald was sentenced by this court on June 5, 1894, to imprisonment 
for the term of six years, for the offense of conspiring with E. W. 
McLean, George Wichman, George N. Thomas, John H. Voss. Pred 
Miller, A. Svenson, Harry Mensig, Charles Josselyn, and others, 
to commit the crime of smuggling opium into the United States, 
which sentence was to be executed in the state penitentiary at 
San Quentin, Cal. This sentence the prisoner is now serving. 
It was imposed in the February term of this court, which ex- 
pired July 1, 1894. The application is made by the wife of the 
prisoner, and is based upon représentations as to his precarious 
health, it being alleged that the prisoner is suffering from a 
chronic asthmatic affection, which is aggravated by his close con- 
finement and the prison discipline to such an extent that, it is 
averred, he may not live to serve out his full term. The allégations 
of the pétition are supported by the certiflcates of three physicians, 
one of them being the résident physician at the state prison. It is 
claimed, therefore, that the prisoner is being subjected to cruel 
and unusual punishment. The certificate of N. R. Harris, United 
States secret service agent, is also produced, certifying that since 
his imprisonment the prisoner has given important information' 
to the govemment, which has very materially assisted the eiîorts 
of the treasuçy department in detecting counterfeiters, and persons 
feloniously imitating the coinage, and making and uttering of 
faise coins. By section 5541, Rev. St. U. S., it is provided that, 
in every case where any person convicted of any offense against the 
United States is sentenced to imprisonment for a period longer 
than one year, the court by which the sentence is passed may order 
the same to be executed in any state jail or penitentiary within the 
district or state where such court is held, the use of which jail or 
penitentiary is ailowed by the législature of the state for that pur- 
pose. Section 5542 provides that, in evevy case where any crinii 
nal convicted of any offense against the United States is sentenced 
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to, îliiliirisoiiinent and confinement to hard labor, it shall be lawful 
for the court to order the same to be executed in any state jail 
or penitentiary within the district or state wliere such court is 
held, etc. I do not entertain any doubt that under thèse sections 
I coùld order the prisoner's reçioval from the state prison at 
San Quentin to the state prison at Folsom, which, by the act of 
April 15, 1880 (St. Cal. 1880, p. 67), was made a state penitentiary 
of equal degree and grade to that at San Quentin, and where the 
prison discipline would be the same. But I do not think that it 
is within my power, after the expiration of the tenu of court in 
which the sentence was imposed, to order the removal of the pris- 
oner to a county jail, — a place of incarcération for the punishment 
of minor offenses, and the custody of transient prisoners, where 
the ignominy of confinement is devoid of the "inf amous char- 
acter" which an imprisonment in a state jail or penitentiary car ries 
with it, and which is regarded as a part of the punishment. The 
discipline in a county jail in this state is not the same as enforced 
in either of the state prisons, and such a change of imprisonment 
would virtually resuit in lessening the prisoner's punishment, and 
involve the exercise of authority vested exclusively in the executive 
department Ex parte Wells, 18 How. 314. 

Section 5546 is also cited in favor of the granting of the applica- 
tion. AU that can be said about its provisions is that, if it be 
applicable to the présent facts, the power of changing the place 
of imprisonment is speciflcaJly vested in the attomey gênerai. 
That part of the section which is material to the pétition for re- 
moval reads as follows: 

"And the place of imprisonment may be changea in any case, when, In the 
opinion of the attorney gênerai, it is necessary for the préservation of the 
health of the prisoner, or when, in his opinion, the place of confinement is 
not sufflcient to secure the custody of the prisoner, or because of cruel or 
improper treatment; provided, however, that no change shall be made in the 
case of any prisoner on the ground of the unhealthiness of the prisoner, or 
because of his treatment, after his conviction and during his term of imprison- 
ment, unless such change shall be applied for by such prisoner, or some one 
in his behalf." 

I think that the power of removal, in a case such as this, is to 
be found, if at ail, in the hands of the attorney gênerai of the 
United States. The application must therefore be denied. 



HULBERT V. RUSSO et al. 

(Circuit Court, S. D. New ïork. October 13, 1894. 

Removal of Causes— Pahty undbr Stat in Statb Court. 

The New York Code of Civil Procédure provides (section 779) that ail 
proceedings of a party in default for nonpayment of costs of a motion 
shall be stayed until payment of such costs. Selé, that such provision 
does not prevent the removal of the case to the fédéral court by a party 
in default of nonpayment of motion costs, who compiles with the pro- 
visions of the fédéral statutes, and who has not secured in the state court 
a benefit which he should not be aJlowed to repudiate. 
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This is a suit by Edwin J. Hulbert against Mario Russo and 
GioTanni Zanardo, instituted in tke state court, and was removed 
to this court by défendants. Heard on motion to romand. 

John L. Wilkie, for plaintiff. 

C. J. Simpson and Edmund C. Brown, for défendant Eusso. 

J. E. M. Bowen, for défendant Zanardo. 

LACOMBE, Circuit Judge. To give to section 779 of the New 
Yorlc Code the effect contended for would be practically to amend 
the fédéral statute by adding to the paragraph authorizing non- 
resident défendants to remove cases into the fédéral circuit court 
the clause: "Provided, that at the time when removal papers are flled 
said défendants are not in default by reason of nonpayment of any 
motion costs imposed by the state court." It is hardly to be be- 
lieved that the state législature intended this, and, if it did, it is 
entirely clear that its enactment was inoperative to curtail the 
right of removal secured by the fédéral statute. The doctrine of 
waiver does not apply to such a case as this. Défendant has com- 
plied with the provisions of the fédéral statute. He has applied 
at the proper time, in the prescribed manner, and upon sufficient 
papers. He has done nothing in the state court whereby he has 
secured some benefit which shoiild estop him from repudiating 
his former action, as did the défendant in Bank v. Smith, 13 Blatchf. 
224, Fed. Cas. No. 6,035. His failure to comply with the order 
of the state court may leave him, after removal under a stay in 
this court, as he would be if still in the state court, but it cannot 
deprive him of the right secured to him by the fédéral statute, so 
long as its provisions are complied with. The technical objections 
to the papers are unsound. Motion to remand denied. 



WESTERN UNION TEL. CO. r. POE, State Auditor, et aL 
ADAMS EXP. CO. v. SAME. 
(Circuit Court, S. D. Ohio, B. D. November 7, 1894.) 

1. Fbdekal Courts— Pollowing State Deciseons— Validitt op Local Stat- 

uts. 

Where a fédéral court décides, on demurrer, that a state statute, the 
valldity of which has never been passed upon by the highest court of 
the state, is In violation of the constitution of such state, and afterwards, 
but before a final decree is entered in the fédéral court, the state suprême 
court décides that such statute is constitutional, the fédéral court will 
reverse its former ruling in déférence to the décision of the state court 

2. Taxation— Tblegraph and Express Companibs— Nichols Law— Validitt. 

Rev. St Ohio, § 2778a, known as the "Nichols Law," relating to taxation 
of telegraph and express companies, is not in violation of Const. Obîo, 
art 12, § 2, which requires ail property to be taxed by a uniform ruie. 
State V. Jones (Ohio) 37 N. E. 945, followed. 61 Fed. 449, 470, overruled. 

Separate bills by the Western Union Telegraph Company and the 
Adams Express Company against Ebenezer Poe, auditor of the state 
of Ohio, and others, for injunctions, in which there were decrees 
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pro confebtt; Défendants nËove to set aside the decrees, for a re- 
hearing Of' dettiiirrers to the bille, and to dissolve the temporary in- 
junctions; Motions for rehearing granted, and decrees set aside. 

Brown & Wells and Ramsey, Maxwell & Ramsey, for complainants. 
John K Eichards, Atty. Gen., and Thos. McDougall, for respond- 
ents. 

TAFT, Circuit Judge. In thèse two cases the bills sought to en- 
join the collection of a tax imposed upon the telegraph company and 
the Adams Express Company, under an act of the Ohio législature, 
known as the "Nichols Law." A restraining order was issued 
against the défendants, who were the board of appraisera appointed 
under the act to enforce its proTisions. The contention in the bill 
in each case was that the Mchols law was void, because it -violated 
the constitution of Ohio and the constitution of the United States. 
Demurrers were flled to the biUs, and on the issue raised by them 
the constitutionalty of the Mchols law was argued. On April 23, 
1894, this court flled opinions holding that the law was in violation 
of that clause of the coiistitution of Ohio which requires that ail 
property shall be taxed by a uniform rule. See 61 Fed. 449, 470. A 
short tlme thereafter, the suprenae court of Ohio gave judgment in 
a mandamus proceediug in which it sustained the validity of the 
Nichols law, and held tiiat it was not in conflict with the consti- 
tution of Ohio. State v. Jones, 37 N. E. 945. The opinion was 
not handed down until late in July last. In September, the com- 
plainants topk decrees pro confesso on their bills, the défendants not 
having answered. The défendants now corne into court, and make 
three motions: First, that the decrees pro confesso be set aside (Ac- 
companying this motion is an afadavit sbowing that the défendants 
bave a good défense on the facts, and that their delay in answerlng 
was because they intended to fide a motion for rehearing in this case, 
based on the décision of the suprême court of Ohio). Second, a mo- 
tion for a rehearing of the demurrer; and, third, a motion for the dis- 
solution of the injunction. The chief controversy on thèse motions 
is whether this court should reverse its rulings with référence to 
the Mchols law, because of the subséquent opinion of the suprême 
•court of Ohio. Strenuous objection is made to the granting of the 
motion because of the character of the suit in which the ruling of 
the suprême court of Ohio was made. An affldavit is filed to show 
tihat the suit was coUusive, and that both sides of the controversy 
were conducted and controlled by counsel for défendants. The facts 
appear to be as foUows: The présent suits were two of half a 
dozen which were brought in this court for the same purpose by 
différent express companîes and the telegraph company. Among 
them was a suit brought by the National Express Company. The 
argument on demurrer in ail the suits was heard in December of 
1893, and the case was reargued by order of the court <m the 23d 
of March of this year. When the reargument was ordered, the 
court dismissed the case of the National Express Company, as not 
involving a sufificient amount to give it jurisdiction. As soon as the 
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MU of the National Express Company was dismissed, the attornej 
gênerai of Ohio, with Ms associate counsel, Mr. McDougall, took steps 
to procure the immédiate liearing of a test case before the suprême 
court of Ohio; and for this purpose it was arrangea with the auditor 
of Lucas county that he should refuse to put upon the tax duplicate the 
amount returned to him by the board of appraisers under the Nichols 
act to be levied against the National Express Company. A pro- 
ceeding in mandamus was then begun in the suprême court of Ohio 
to compel the auditor to enter the amount assessed on the duplicate. 
An answer was drawn by the attorney gênerai to be flled by the au- 
ditor, raising the issue of the constitutionalty of the Nichols law, 
and mailing its alleged invalidity the ground for his refusai. For 
this purpose the attorney gênerai procured Mr. D. K. Watson, a law- 
yer of Columbus, and formerly an attorney gênerai of the state, 
formally to sign his name to the answer of the auditor as his counseL 
He then invited Mr. Maxwell, the counsel for the coraplainant com- 
panies in this court, to appear in the suprême court in behalf of 
the auditor of Lucas county in the litigation thus begun, and to 
présent to the suprême court the considérations upon which he re- 
lied to show that the law was invalid. Counsel for complainants, 
in this court, refused to take part in the hearing of the case in the 
suprême court of Ohio, but made a motion to dismiss the same in that 
court, on the ground that the proceeding was a collusive one, and in- 
volved a moot question, because, as shown by affldavit, the National 
Express Company had, without controversy, tendered and paid the 
amount assessed against it, to the auditor of Lucas county. The 
suprême court overraled the motion to dismiss the case, and proceed- 
ed to the hearing. As Mr. Maxwell refused to appear on behalf of 
the auditor of Lucas county in the suprême court of Ohio, Mr. D. K. 
Watson was regularly employed to represent him, and the cause was 
heard upon printed briefs and oral argument. A considered opinion 
has been handed down by the suprême court, and will appear in the 
officiai reports of that court as its judgment upon the question 
of the validity of the Nichols law under the constitution of Ohio. 

In passing upon the question originally, this court expressed its 
embarrassment and hésitation in pronouncing a state law to be in- 
valid because in violation of the state constitution, in advance of a 
décision by the suprême court of the state. It was fuUy conceded 
in that opinion that the suprême court of Ohio was the ultimate 
tribunal to décide the validity of the state law under the state con- 
stitution. This was emphatically laid down by the suprême court 
of the United States in Pelton v. Bank, 101 U. S. 143, 144. The su- 
prême court of the state has now decided that the Nichols law is 
constitutional. The case before the court, though the court has- 
overruled a demurrer to the bill, on the ground that the Nichols law 
is invalid, is nevertheless still pending in court, and no flnal decree 
has been entered therein. It seems to me manifest that it is the 
duty of this court to reverse its former ruling, and make it harmonize 
with that of the tribunal which has ultimate authority on the subject. 

But it is said that the judgment of the suprême court of Ohio was 
procured by collusion. The facts do not bear eut the claim. The 
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opinion of that court was a considered opinion, after full argument 
and the flling of printed briefs. The case was a test case brought be- 
fore the court in a summary way, as many such constitutional ques- 
tions are brought there, and full opportunity was given for argument 
by couneel, interested to invalidate the law. It is doubtless true 
that the càuiae was hurried by counsel for the state, because it was 
properly thought that a décision by the suprême court of the state — 
the ultûjiate tribunal upon such questions — would be much more sat- 
isfactory for purposes of administering the law throughout the state 
than ahy judgment which this court could give. AU the facts tend- 
ing to show the friendly character of the mandamus proceeding and 
the made-up feature of the case were known to the suprême court of 
Ohio, but that court held that it was not a moot case, and that it 
AVas one caUing for considération by them. A due respect for the 
judgments of the suprême court of Ohio makes it indélicate in this 
court to question the propriety of.such a ruling in respect of a case 
plainly within its jurisdiction. It is pressed upon me that to change 
my ruling to accord with a subséquent décision of the suprême court 
of Ohio is to make this court nothing but a tribunal for the register- 
ing of the decrees of the suprême court of Ohio. It is the highest 
duty of a judge or of a court, when shown that its judgment pre- 
viously expreesed is erroneous, to reverse its former ruling, if that be 
within its power. The question upon which the demurrer turned 
in this case, as it was argued by counsel and decided by the court, 
was whether the Mchols law was in violation of the constitution of 
Ohio. This court thought that it was, for the réasons stated in the 
opinion flled. Since that tùne the suprême court of Ohio has de- 
cided diiîerently, and that décision is controUing as the law of the 
state, whether this court be convinced of the correctness of the 
reasoning in that opinion or not. The décision by the suprême court 
of Ohio that the Mchols law is constitutional makes it so, for ail 
practical purposes. 

Counsel for complainants contends that his clients are entitled 
to the independent judgment of this court upon the constitutionality 
of the law. They are; but that judgment must be based on the con- 
troUing authorities which corne to the knowledge of the court before 
its flnal judgment is entered. In certain exceptional cases it is 
true that the fédéral courts do not feel bound to foUow the décision 
of the suprême court of the state construing a state law or constitu- 
tion. When the issue in a circuit court of the United States con- 
cerna transactions between individuals entered into on the faith of 
a particular construction of a state law or constitution, and the 
circuit court enters a decree sustaining the vaUdity of such con- 
struction, aU before the suprême court of the state has expressed 
any opinion on the point, tiie suprême court of the United States 
will not reverse the decree of the court below, if it otherwise approves 
it, sùùpiy because meantime the stato: court has given the law or 
the constitution a différent construction. This was the principle 
in Burgesâ v. Seligman, 107 U. S. 32, 2 Sup. Ct. 10. Nor, when 
transactions hâve been entered into by individuals on the faith of a 
certain construction which has been given to a state statute or con- 
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stitution by the suprême court of the United States, will that courl 
change its opinion because, subséquent to the transactions in- 
volyed, the state suprême court bas talien a différent view. This 
was the case in CarroU Co. v. Smith, 111 U. S. 556, 4 Sup. Ct. 539. 
Nor, when différent constructions hâve been given to a statute 
or a constitution by a state court, are the fédéral courts bound to 
follow the later décisions, if thereby contract rights which accrued 
under earlier rulings wiU be injuriously affected. This principle 
is established in Douglass v. County of Pike, 101 U. S. 677; Super- 
visors V. U. S., 18 Wall. 71; and Eowan v. Bunnels, 5 How. 134. 
But the case at bar calls for the application of no such principle. 
Hère is not involved the validity or construction of a law on the 
faith of -which individuals hâve made contracts, advanced money, 
or incurred liability. We hare hère simply a tax law flxing the 
obligation of artiflcial persons of a certain class to contribute to 
the support of the state. In respect of such a law, it would be 
anomalous and absurd to hare a diversity of rulings between the 
state and the fédéral courts. The intolérable resuit of such a diver- 
sity would be that companies who could invoke the jurisdietion of 
the fédéral courts would not pay the tax, while ail those who could 
not invoke that jurisdietion would be compelled to pay it. There 
is nothing in the décisions of the suprême court of the United States 
which gives the slightest warrant for supposing that, in the case of 
a state tax law, it would not follow the décision of the state suprême 
court, whenever rendered, and however divergent f rom its own views 
the conclusion, provided no fédéral question was involved. In the 
State Railroad Tax Cases, 92 U. S. 575, 617, 618, the circuit court 
of the United States held that a tax law of Hlinois was invalid, be- 
cause in violation of the state constitution. Before the cases 
reached the suprême court of the United States, on appeal, the 
suprême court of the state decided that the law was valld. The 
circuit court decree was accordingly reversed. It is true that in 
that case the suprême court of the United States concurred with 
the state court on the merits, but Justice Miller used this language: 

"But, if for no other reason, we should reverse the decrees of the circuit 
court in thèse cases because the same questions involving the considérations 
urged upon us hère hâve been decided by the suprême court of the state of 
Illinois, in a manner which leads to the reversai of thèse. • * * As the 
whole matter, then, concerns the validity of a state law, as affected by the 
constitution of the state, that question and the other one of the true construc- 
tion of that statute belong to the class of questions in regard to which this 
court still holds, wlth some few exceptions, that the décisions of the state 
courts are to be accepted as the rule of décision for the fédéral courts. It 
is, nevertheless, a satisfaction that onr judgment concurs with that of the 
state court, and leads us to the same conclusions." 

In Bauserman v. Blunt, 147 U. S. 647, 13 Sup. Ct. 466, Moores v. 
Bank, 104 U. S. 625, and Green v. Neal's Lessee, 6 Pet. 291, the su- 
prême court reversed the ruling of the circuit court as to the effect 
of a state statute of limitation, solely because, after the décision by 
the circuit court, the suprême court of the state had given the statute 
a différent construction. In Stutsman Co. v. Wallace, 142 U. S. 293, 
12 Sup. et. 227, a case involving the construction of the tax laws 
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of the terrîtbry of Dakota, the suprem^ court of the territory took 
one ^d&W. .The case wa$ carried to the suprême court of the United 
States for review. Meantime the territory had become a state, and 
the State suprême court, in another case, differed with the ruling of 
the territorial court The fédéral suprême court thereupon reversed 
the judgment of the territorial court, in déférence to the décision of 
the State court. See, also, Suydam v. Williamson, 24 How. 427, 
and Fairfleld v. Oounty of Gallatin, 100 U. S. 47. For the reasons 
given, the motions for a rehearing must be granted. 

We corne how to the question whether, if the Mchols law is valid 
under the Ohio constitution, the demurrers to the bills must be sus- 
tained, and the injunction dissolved. The validity of the law under 
the fédéral constitution eaiinot be seriously impeached. . The only 
question is whether the facts averred in the bill do not make a 
case for enjoinijQg the défendant appraisers, on the ground that 
their assessmentiis not in accordance with the Mchols law, as it is 
construed by the state suprême court. In the opinion already ren- 
dered in thèse cases (61 Fed. 463) it was said: 

f'Certain it isi that courts will not permit Injustice to be done to a class 
ot taxpayers by a law which is so worded as to mean one tliing to the courts 
■when its validity is attacbed, and another thing to the taxing ofïicers when 
they corne to enf orce it Bithe^ the law means what the ofïicers construe 
it to mean, and its validity is tobe tested on that construction, or they are 
to be enjoined from enforciflg itexcept as the courts shall construe it." 

This question has not been argued in the light of the suprême 
court décision, and I will heai' counsel on Saturday, November lOth, 
at 10 o'clock, if they désire to be héard. The clerk will make the 
proper entries, setting aside the decreés pro confesse, and granting 
the motion for à rehearing. 



BAHNES V. POIRIER et al. 

(Circuit Court of Appeala, Ëighth Circuit October 22, 1804.) 

No. 462. 

P0BLIC IjANDS— SOLDIERS' AdDITIONAL HOMBSTïiAD RlQHTS— ASSIGNABILITY. 

The right given by Rev. St. § 2306, to a soldier who had theretofore en- 
tered, under the homestead laws, less than 160 acres, to enter enough more 
to maké Up 160 acres, is assignable before entry, there being no restric- 
tions as in the homestead act. 57 Fed. 956, affirmed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

. Suit by Camille Poirier and others, executors of John J. Costello, 
against Francis A. Barnes, to quiet title. Decree for plaintiffs. 
57 Fed. 956. Défendant appeals. 

D. H. Twomey, for appellant. 

Alfred Jacques (Théo. T. Hudson, on the brief), for appellees. 

Before OALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. Is the right to land additional to a 
homestead granted by section 2306 of theEevisedStatutes assignable 
before the additional land is enteréd? This is the only question 
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it is necessary to décide in tliis case. It anses in this way: 
Febniary 10, 1888, Louisa Dryer, who was entitled to enter 120 
acres of land under that section, made an irrévocable power of 
attorney to James A. Boggs to talie possession of, sell, and con- 
vey any land she miglit acquire tliereunder, and to retain for his 
own use the rents and profits of the land and tlie proceeds of its 
sale. January 5, 1888, she entered the land in question in this 
case under that section, and on the same day Boggs conveyed it 
under his power. The appellees dérive their title from this con- 
veyance. In 1890, Louisa Dryer died, and the claim of appellant 
rests upon deeds of this land which he obtained from her heirs 
after her decease. The land is vacant and unoccupied, and the 
appellees obtained a decree in the court below quieting the title 
to it in themselves. Pourier v. Barnes, 57 Fed. 956. The appellant 
insists that this decree was wrong, because the power of attorney 
to Boggs was in eiïect an assignment of the right of Louisa Dryer 
to enter the land, and as such was "in contravention of the laws 
of the United States, against public policy, and void." If it be 
conceded that the power was in effect an assignment, what statute 
or public policy does it contravene? Restraints upon aliénation 
are not favored by the law. The modem rule is that one may 
do what he will with his own, unless prohibited by a positive 
statute, or restrained by a manifest public policy. It goes with- 
out saying that the assignment of this right before entry must 
be sustained unless it is thus clearly prohibited. The right of 
entry carries with it the right of immédiate sale and disposition, 
in the absence of such a prohibition. It is not contended that 
there is any statutory prohibition of such an assignment. The 
contention is that the right to this additional land under section 
2306 is a part of the original homestead right granted by sec- 
tions 2289-2291, 2304, 2305, Eev. St., and that, because the assign- 
ment of that right before the entry of the land was contrary to 
public policy and void, the assignment of the right of entry un- 
der section 2306 is so. A careful comparison of thèse sections 
utterly fails to sustain this proposition. Sections 2289-2291, 2304, 
2305, under which origine homesteads might be entered, re- 
quired each beneficiary to make affldavit, when he flled his appli- 
cation to enter the land, that his application was made for his 
exclusive use and beneflt, and that his entry was made for the 
purpose of actual settlement and cultivation, and not for the use 
or beneflt of any other person. They also required that he should 
prove, before he entered the land, that he had actually resided 
upon and cultivated this homestead for at least one year after he 
made his application, and that when he finally entered it he should 
make affldavit that he had not alienated any part of it. Inasmucb 
as he could not enter this original homestead after he had assigned 
or conveyed his right to any part of it, or agreed to assign or 
convey that right, without committing perjury, the courts uni- 
formly held that such au assignment or conveyance before entry 
was against public policy and void. Anderson v. Oarkins, 135 
U. S. 483, 10 Sup. et. 905. But section 2306, which grants the 
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right to IqAd additional to the homestead, under wMch the land 
hère in question was entered, requires no affldavit of nonalienation 
or of any other fact, no settlement, no occupation, no coltivation 
of the land yhich it grants, either before or after entry. If the 
requirementa of settlement, occupation, and improvement before 
entry and of an affidavit of nonalienation at the time of the entry 
manifest a public policy to prevent the assignment of the right 
to the original homestead before entry, it is diflcult to see why 
the absence of ail of thèse requirements as to the entry of the land 
additional to the homestead does not as clearly indicate a public 
policy to permit the assignment of that right as soon as it is ac- 
quired. The fact that in the same act of congress résidence, culti- 
vation, improvement, and an affidavit of nonalienation, were made 
conditions précèdent to the exercise of the right to the original 
homestead, and none of thèse conditions were attached to the 
absolute grant of the right to the land additional to the homestead 
(17 Stat. c. 85, §§ 1, 2, p. 49; Rev. St. §§ 2304-2306), leads with 
almost compelling force to the conclusion that the policy of the 
nation was to leave the sale and disposition of the latter right 
entirely unrestrained. A glance at the history of the législation 
that is now codifled in the sections of the Eevised Statutes to 
which we hâve referred makes this conclusion irrésistible. 

In 1862 congress passed an act the title of which well expressed 
its purpose, viz. "An act to secure homesteads to actual settlers 
on the public domain" (12 Stat. c. 75, p. 392; Rev. St. § 2289 
et seq.). The purpose of that act was twofold, — ^to grant to every 
loyal citizen of suitable âge, and to every one of such âge who had 
declared his intention to become a citizen, a homestead from the 
pilblic domain, and to secure the speedy and permanent settlement 
and cultivation of the vast tracts of rieh but vacant lands then held 
by the government. To accomplish this purpose, congress granted 
by this act to each of the beneflciaries named in it the right to enter 
160 acres of the government lands that were subject to préemption 
at f 1.25 an acre, or 80 acres of those subject to pre-emption 
at 12.50 an acre, on thèse conditions: That when he filed his 
application to enter the land he should make an affidavit that the 
application was made fpr his exclusive use and beneflt, and that 
his entry was made for the purpose of actual settlement and culti- 
vation, and not, either directiy or indirectly, for the beneût of any 
other person or persons whomsoever; that no certiflcate or patent 
should issue for this land.until âve years after the flling of this 
application; that before he finally entered the land he should prove 
by two crédible witnesses that he had resided upon and cultivated 
it for the term of flve years immediately succeeding the flling of 
the affldavit aforesaid; and that he should at the time of his 
final entry make affidavit that no part of it had been alienated. 
Ten years later, in 1872, congress passed "An act to enable honora- 
bly discharged soldiers and sailors their widows and orphau chil- 
dren to acquire homesteads on the public lands of the United 
States" (17 Stat. c. 85, p. 49; Rev. St. § 2304 et seq.). The first 
section pf that act granted to each of its beneflciaries, "on compli- 
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ance with the provisions of" the homestead act of 1862, and the 
acts amendatory thereof, as modified by that act, 160 acres of the 
public lands "to be taken in compact forai according to the légal 
subdivisions, including the altemate reserved sections of publie 
lands along the line of any railroad or other public work," allowed 
each beneflciary six months after locating his homestead to com- 
mence his settlement and improvement, and provided that the 
time which he had served in the army or navy should be deducted 
from the time required by the act of 1862 to perfect his title, 
but declared that no patent should issue to any homestead settler 
who had not resided upon, improved, and cultivated his homestead 
for a period of at least one year. It is common knowledge that the 
altemate reserved sections of the public lands along the Unes of the 
railroads and public works referred to in this act had been gener- 
ally subject to pre-emption at |2.50 per acre, so that the soldiers 
and sailors who had exercised their homestead rights upon thèse 
lands under the act of 1862 prior to 1872 could not hâve acquired 
more than 80 acres of this valuable land thereunder. Without 
another grant to them, the resuit would hâve been that those who 
had not exercised this right could acquire 160 acres of this land 
under the flrst section of the act of 1872, while those who had 
already entered their homesteads upon thèse lands would bave 
been limited to a grant of 80 acres. To give to the earlier home- 
steaders equal privilèges with the later, and to grant, as far 
as possible, the like rights and privilèges to ail the soldiers and 
sailors, their widows and orphans, the second section of the act 
of 1872 provided as follows: 

"Sec 2. That any person entitled under the provisions of the foregoing 
section to enter a homestead, who may hâve heretofore entered under the 
homestead laws a quantity of land less than one hundred and sixty acres, 
shall be permitted to enter under (he provisions of this act, so much land as 
when added to the quantlty previously entered shaJI not exceed one hundred 
and slxtj acres." 

By the act of June 8, 1872 (17 Stat. c. 338, p. 333), this section 
was so amended that the clause in italics above was made to read, 
"under the provisions of this act so much land contiguous to the 
tract embraced in the flrst entry as." But it was found that this 
amendment, in many, if not in most, cases, nullifled the grant, be- 
cause the earlier homesteader could not then flnd any public land 
contiguous to his flrst entry; and by the act of March 3, 1873 
(17 Stat. c. 274, p. 605), the homesteader was relieved from entering 
the additional land "under the provisions of this act," and from 
entering a tract "contiguous to the tract embraced in the flrst en- 
try," and the section was so amended as to read in légal effect as it 
now appears in section 2306, Rev. St, viz.: 

"That any person entitled under the provisions of section twenty-three hun- 
dred and four to enter a homestead, who may hâve heretofore entered under 
the homestead laws a quantlty of land less than one hundred and sixty acres 
shall be permitted to enter so much land as, when added to the quantity 
previously entered, shall not exceed one hundred and sixty acres." 

This brief review of the législation which has resulted in the 
existing provisions of the homestead law clearly shows that the 
v.eéf.no.l — 2 
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purpose ' ànd poliey which inspired the grants in sections 2289- 
2291, 2804, 2805 were the very opposite of those which inspired 
that in section 2306. The purpose of the former was to induce 
the permanent settlement of the donee upon, and the continued 
occupation and cultivation by him of, the land granted. Hence 
the requirements of settlement, cultivation, and occupation for a 
long period of time before entry, and of the affidavit of the home- 
steader at the time of final entry that he had not alienated any of 
the land, and hence the inévitable conclusion that any sale or 
contract of sale of the right to enter the land or of the land to be 
entered under thèse sections was an évasion of one of the main 
purposes of the act, and was against public poliey and void. An- 
dersen v. Carkins, supra. But the beneficiary of the grant under 
section 2306 had already selected, settled upon, cultivated, and 
acquired his homestead from the public domain, and was presum- 
ably in the occupation of it before that grant was made. The pur- 
pose of the grant under that section surely was not to induce him 
to abandon his homestead, and make a new settlement on the new 
grant. It was rather to'reward him for the services he had already 
rendered as a soldier in suppressing the Rébellion, and as a far- 
mer in establishing his home upon, cultivating, and occupying that 
portion of the public domàito he had already entered as his home- 
stead. Hence it was that no settlement, no cultivation, no occu- 
pation, no affidavit of nonalienation, no affldavit at ail was made 
a condition précèdent to the eiijoyment of the beneflts of this grant 
or to the entry of the additional land under this section. The ben- 
eficiary was left free to sélect this additional land trom any por- 
tion of the vast public domain deacribed in the act, and free to 
apply it to any bénéficiai use that te chose. It was an unfettered 
gift in the nature of compensation for past services. It vested a 
property right in the donee. The presumption is that congress 
intended to make this right as valuable as possible. Its real value 
was measured by the price that could be obtained by its sale. The 
prohibition of its sale or disposition would hâve made it nearly, 
if not quite, valueless to a beneficiary who had already established 
his home on the public domain. Any restriction upon its aliéna- 
tion must decrease its value. We are unable to find anything in 
the acts of congress or in the dictâtes of an enlightened public 
poliey that requires the imposition of any such restraint On the 
other hand, the gênerai rule of law which discourages ail restraints 
upon aliénation, the marked contrast between the purpose and 
the provisions of the grant of the right to the original homestead, 
and the purposes and provisions of the grant of the right to the addi- 
tional land, and the historyof the législation which is codifled in 
the existing homestead law, leave us without doubt that the assign- 
ment before entry of the right to this additional land granted by 
"Section 2306 of the Revised Statutes contravenes no public poliey 
of the nation, violâtes no statute, and is valid as against the as- 
signor, his heirs and assigns. Moreover, if we were in doubt upon 
this question, we could not and ought not to shut our eyes to the 
fact that the conclusion which we hâve reached has been generally 
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accepted and acted upon as the law iipon this subject for more 
tlian a décade in the western states, wbere most of thèse rights to 
lands additional to homesteads hâve been exercised, lu 1882 the 
suprême court of the state of Wisconsin, in Knight v. Leary, 54 Wis. 
459, 11 N. W. 600, held that a conveyance before patent, under a 
power similar to that in question in this case, of the land entered 
under section 2306 was suificient to convey the title. In 1886, in 
Mullen V. Wine, 20 Fed. 206, Judge Brewer, then circuit judge of 
this circuit, now Mr. Justice Brewer of the suprême court, delivered 
a convincing opinion to the effect that this right to additional land 
was Personal property, and assignable before entry. In 1887, in 
Eose V. Lumber Co., 73 Cal. 386, 15 Pac. 19, the suprême court of 
Oalifornia held such a right assignable before the entry of the land. 
Thèse décisions met the gênerai approval of the gentlemen of the 
bar, and in reliance on them thousands of acres of land hâve been 
conveyed under powers of attorney similar to that before us, and 
under assignments of thèse rights made before the lands were en- 
tered. In thèse western states land may almost be said to be 
an article of merchandîse. It is bought and sold far more fre- 
quently than in the older states, and many tracts of thèse lands 
hâve been conveyed many times, and valuable improvements hâve 
been made upon them by the purchasers whpse titles rest upon such 
assignments and powers. Thèse early décisions hâve been repeat- 
edly affirmed. Montgomery v. Land Bureau, 94 Cal. 284, 29 Pac. 
640; Webster v. Luther, 50 Minn. 77, 54 N. W. 271; Montague v. 
McCarroU (Utah) 36 Pac. 50. This course of judicial décision ought 
not to be reversed, the titles to the lands conveyed on the faith 
of it ought not to be disturbed, and the inévitable litigation concem- 
ing them that must foUow such a reversai ought not to be invited, 
unlesa the décisions to whieh we hâve referred were clearly erro- 
neoua In such a case it is sometimes more important that the 
law should be settled and certain than that it should be technically 
right. For this reason, if the question before us was doubtful, 
we should hesitate long before we reversed a course of décision so 
long accepted in thèse states, and upon the faith of whieh so many 
valuable rights rest. But it is unnecessary to continue this dis- 
cussion further, because we are satisfled, for the reasons stated 
in the earlier part of this opinion, that the early décisions to whieh 
we hâve adverted were undoubtedly right. The decree below must 
be aflUrmed, with costs, and it is so ordered. 
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(Circuit Court, E. D. Virginia. Octot)er 8, 1894.) 

1. Eqtjitt Pleadino— Timb of Filino Dbmurber. 

Wlien two demurrers, vlrtually the same, are flled to a bill, one wlthln 
the time required by the court, the other subséquent to that time, it is 
wlthln the discrétion of the court to permit the flllng of the second de- 
murreir. 
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2. FffiDBiuii ContTS— AvBEMBNTs Showing Jurisdiction. 

Â bUl must glve jurisdiction In the district In whlch the sait Is 
broiigbt. Oonseqtiently, a bill is demurrable wbich sets oyt merely that the 
.défendant Is a résident of Virginia, slnce there are two judiclal districts 
lii Virginia. 

3. Same— Ambndmknt. 

Where a bill fails to glre merely the places of résidence of the parties 
to It, as required by rule 20 in equity, such failure may be corrected by 
amendment on motion wlthout delay. 

4. Samb — Résidence op Cokpohation. 

The fact that a corporation Is résident in Rlchmond, and bas its office 
for the transaction of ail its business there, cannot be Implied from the 
mère use of the word "Elchmond" as a part of Its corporate name In 
the blU. 

On Two Demurrers to the Bill of Complaint 

Steele, gemmes & Cary and Mereditli & Cocke, for plaintiffs. 
Christian & Christian, Pegram & StringfçUow, and Wyndham K. 
Meredith, for défendants. 

HUGHES, District Judge. This case is before me at présent 
solely on the pleadings âled. The bill was flrst presented to one 
of the judges of the court on a motion for an injunction and the 
appointment of a receiver. After a hearing on this motion and two 
other hearings of motions by the court, the bill went back to 
rules. Under the practice obtaining in the circuit courts of the 
United States, it became incumbent upon the défendants in the 
cause to plead at the September rules last past; that is to say, on 
Monday, the 3d of September. It so happened that that day was 
a national holiday, and dies non, the clerk's ofiftce being closed. 
This circumstance constituted Tuesday, the 4th September, which 
was the next succeeding day, the September rule day for tlie pur- 
poses of this case. Accordingly, one of the défendants, tIz. the 
Richmond Railway & Electric Company, appeared and flled a de- 
murrer to the bill on the 4th. Afterwards, to wit, on the 6th of 
September, the Richmond & Manchester Railway Company en- 
tered its appearance by counsel, and tendered a demurrer, on its 
part, to the bill of complaint. 

The two demurrers are substantially the same. The disposai of 
one of them by the court will virtually dispose of the other. As the 
demurrer of the Richmond défendant is regularly in, and permission 
to file that of the Manchester défendant cannot materially aiîect the 
proceedings in the case, and as, moreover, it is within the discrétion 
of the court to permit the flling of the demurrer of the Manchester 
défendant, the court permits that demurrer to be filed. 

The principal ground of demurrer insisted upon by défendants 
is the failure of the bill to set out the places of résidence of the 
plaintiffs in the cause, and also the places of résidence of défendants. 
The bill allèges the plaintiffs to be citizens of Maryland, and the de- 
fendants to be citizens of Virginia, but disregards rule 20 in equity 
which requires the résidence of ail parties to be set out in the bill. 
As rule 20 does not deflne the method by which the disregard of 
this requirement by the pleader shall be taken advantage of, I 
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infer that its intention is to leave that matter in each instance to 
the discrétion of the court. My own opinion, in the absence of con- 
clusive authorities on the subject, is that the failure of the bill 
to give merely the places of résidence of the plaintiffs and défend- 
ants is not of sufficient gravity to require resort to a demnrrer. I 
think it would be compétent for the court to require the résidences 
to be stated in the bill by amendment on the spot, without delay, on 
motion. 

But the defect of the bill in this case is graver than the mère 
faUure to give résidences. There is a jurlsdictional omission, 
more serious than the mère failure to conform to nile 20 in equity. 
It would not be sufflcient for a bill to set out that John Doe, a 
citizen and résident of Maryland, complains of Richard Roe, a citi- 
zen and résident of Virginia. If there were but one judicial dis- 
trict in Virginia, the omission to state Richard Roe's place of rési- 
dence might not be demurrable, and might be amended on mère 
motion. But there are two districts in Virginia, and the bill must 
give jurisdiction in the district in which the suit is brought It 
is of jurisdictional essence that the bill shall allège that Richard 
Roe is a citizen of Virginia, résident at some place, alleged to 
be in the eastem district of Virginia. The bill at bar uses no other 
language in describing the défendants than to eay that the suit 
is against "the Richmond & Manchester Railway Company, and the 
Richmond Railway & Electric Company, corporations duly incor- 
porated under the laws of the state of Virginia, and as such citi- 
zens of Virginia." That is ail. There is no allégation that the 
défendant companies are résidents, respectively, of Richmond and 
■of Manchester, in the eastern district of Virginia; having their offtces 
for the transaction of ail their business (Code Va. § 1104) in Rich- 
mond and Manchester, respectively, in the eastem district of Vir- 
ginia. The omission is jurisdictional, and is demurrable. The 
fact that a corporation is résident in Richmond, and has its office 
for the transaction of ail its business in Richmond, cannot be im- 
plied from the mère circumstance that "Richmond" is a word used 
in its corporate name. It is a fundamental rule of pleading that 
implications cannot supply allégations. Certainty and précision 
are of the essence of pleading, and ail material averments must be 
positive and express. Implications, even necessary implications, 
can never dispense with material allégations. The bill hère is 
d.emurrable and defective in not containing ail averments giving 
jurisdiction of the cause to the circuit court of the United States 
for the eastem district. 

I hâve not time at présent to consider the remaining grounds of 
demurrer set out by the two défendants in the cause. I will say, 
however, that, whether thèse grounds be valid or not, the bill is 
amendable in the respects enumerated, on motion of complainants. 

I do not think that the paper called the "answer of défendants" 
is yet in the cause, except as an affldavit. The défendants are not 
bound to file an answer in the présent stage of the cause. 
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■'], GREENOUGH V. ALABAMA G. S. R. CO. étal. 

(Circuit Court, N. Di Alabama, S. D. November 8, 1894.) 

1. CoBPOKAaiONS — Action to Control Elbction of Agents — When Main- 

TAINED Ôi DiRECTOB. 

A direct6r of a corporation cannot sue In equlty to hinder or control the 
élection Of otlier agents of the company In the manner prescribed by its 
charter and by-laws, on aaiy showing as to what such agents may or 
may.iiot do, or intend tp do; especlally until he has trled the usual 
meth'ôds of relief, and invôkéd the action of the full board of directora 

2. Samb — Election dp Directobs — Action to Enjoin — Whsn Maintained 

BY MlNOKITY STOCKHOLDER. 

The holder In trust of one share out of a total of 156,600 shares of 
stock of a raJlroad corporation cannot malntain an action to enjoin the 
élection of directors by the othér shareholders. 

8. Samb— DiBECTOB— Qualification at Time of Election— When Necessart. 
Code Ala. 1886, § 1593, provides that the business of a corporation Is 
mànaged by a board of directors holding and owning In good faith and 
In thelr own rlght shares of the capital stock, who must be elected by 
the shareholders at the regular annual meeting, etc. Beld, that a person 
who holds and owns no stock of a corporation may be voted for and 
elected a director thereof, and afterwards qualify hlmself by acquirlng 
one or more shares as owner In good faith and in hls own right. 

This was a bill by John Greenougli against the Alabama Great 
Southern Railroad Company and others for an injtinction restrain- 
ing the élection by défendants of certain persons as directors of such 
cotapaûy, in which a temporary restraining order was issued. De- 
fendants move to dissolve such order. Motion granted. 

The stock of the défendant company consista of 156,600 shares, of which 
156,587 are owned by the Alabama Great Southern Railway Company, Lim- 
ited, of London, the other 13 shares standing in the names of différent per- 
sons, and known as. "directors' shares." The annual meeting for the élec- 
tion of a board of directors in the Alabama company was held at Birming- 
ham, on Oetober 3d. The English company had sent on a proxy for its 156,- 
587 shares, directlng a votlng of the stock In favor of 11 spécifie directors, 
among whom were Henry A. Taylor, M. D. Woodford, Alfred Sully, Henry 
P. Shoemaker, Eugène Zimmerman, and John Howard Taylor. The evening 
beforé the élection, John Greenougb, allegiûg hlmself to be a reglstered stock- 
holder of one share, àpplied to the circuit court, Judge Bruce presldlng, for an 
Injunction restraining ail proceedings at the meeting looklng to the élection of 
thèse six directors, restraining the votlng of thls proxy and restraining the 
compftny from recognizing thèse men .qs directors. The alleged ground for hls 
prayer was that thèse nomlnees were not reglstered stockholders in the com- 
pany, às requlred by the laws of Alabama. No notice was given to the dé- 
fendants, and Greenough obtalned a temporary order ex parte. The élection 
was held the next day, and ail the ballots cast before the wrlt was served 
updïi the parties; so that ail that It accompUshed was to prevent the judges 
of élection from certlfylng the resuit. The company then moved to dissolve 
the mjunetlon. 

Lawrence Maxwell, Sol. Gen., for the motion. 
Henry Grawford and Alex, P. Humphrey, opposed. 



PAEDEE, Circuit Judge (after stating the facts). This case has 
been presented to me for hearing at the request of the honorable 
circuit justice and the honorable district judge of the district, on 
a motion to dissolve the restraining order issued by the district 



GREENOHGH V. ALABAMA G. 8. B, CO. 23 

judge ex parte on the flling of the bill; and I hâve given it such 
considération as the limited time at my disposai has permitted. 

The complainant's standing under his bill, and his conséquent 
right to invoke the jurisdiction of the court, is as a stockholder in 
the Alabama Great Southern Railroad Company, the main défendant 
in the case. It is true that he allèges himself to be also a director in 
that Company, and an owner of certain bonds issued by certain other 
railroad companies, and secured by a deed of trust, conveying a ma- 
jority of the shares of the Alabama Great Southern Railway Com- 
pany, Limited, which latter company is the actual owner of ail the 
shares of eommon and voting stock of the Alabama Great Southern 
Railroad Company, and thereupon seems to base ail the material 
equities presented in his bill. As a director in the Alabama Great 
Southern Railroad Company, he can hâve no interest or standing 
to invoke the aid of a court of equity to hinder or control the élec- 
tion of other agents of the company in the manner and form pre- 
scribed by the charter and by-laws on any sort of a showing as to what 
the agents so elected may or may not do, or intend to do; particu- 
larly, until he has tried the usual methods of relief, and has in- 
voked the action of the full board of directors. If the complain- 
ant is an owner of bonds issued by other parties apparently secured 
by a trust of shares of another company, but in equity really se- 
cured by the shares of the Alabama Great Southern Railroad Com- 
pany, his bill does not présent any such showing of his title or the 
facts of his case as to make a case for relief. As the complainant's 
équitable right to relief in the présent case is to be alone based on 
his standing as a stockholder in the iUabama Great Southern Rail- 
road Company, it is very important to see what that standing is. 
In his bill of complaint there is this cautions averment: 

"Sald duplicate, duly-certifled llst of stockholders Is herewith filed, aiid 
made part of this bill of complaint, as Exliibit A, and complainant avers tliat 
ail persons named thereon,' including tlie complainant, are respectively r©gis- 
tered stockholders of such corporation, and entitled to ail rights appertaining 
to such relation, and hâve never assigned their stock, and there are no other 
holders of stock of such Gre^t Southern Company than is shown and exhiblted 
upon the officiai list prepared and certifled by such secretary." 

An examination of the exhibit referred to shows that the com- 
plainant is put down thereon for 1 share ont of the total of 156,600 
shares, and of which total number of shares the Alabama Great 
Southern Railway Company is the owner of ail but 13. The com- 
plainant, then, by his averment, is a registered stockholder of one 
share, of |50, out of a total stock of $7,830,000. The showing made 
on this hearing is to the effect — and it is not disputed — that the 
complainant is not in equity the owner or holder of even one share 
of stock, but that, under an arrangement made to enable to com- 
plainant to comply with the law of Alabama requiring a director of 
a railroad company to be the owner in good faith of stock in the 
company, the Alabama Great Southern Railway Company trans- 
ferred to the complainant, in September, 1893, one share of eommon' 
stock of the Alabama Great Southern Railroad Company, not to 
own, but to hold in trust for the Alabama Great Southern Railway 
Company, Limited. The complainant, then, is before the court as 
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the hôlder in truEft-^and a naked trust at that — of 1 share of stock 
ont of a grand total of 156,600 shares; and f rom that vantage ground 
he seeks, through the bill in tMs case, to control and keep in posses- 
sion, as against his cestui que trust and the actual, real, bona flde 
owner, as well of ail the other shares, a great railroad property. 
If complainant's bill had made a full and complète showing of 
complainant's insignificant interest as a stockholder in the Alabama 
. Great Southern Eailroad Company, it is hardly to be doubted that 
the judge to whom the bill was presented, on its filing, would hâve 
refused a rule nisi for an injunction based on such interest; and 
reasonably certain it is that no restraining ordér would hâve been is- 
sued. If, however, it should be conceded — and the argument haa 
taken such range — ^that the complainant, as a stockholder, possesses 
suiBcient interest to give jurisdiction to the court respecting the 
amount in controversy, and, further, that the relief sought is 
équitable in nature, then the question arises whether it is true in 
fact, as averred in the bill, that: 

"In and by the statutes of the state of Alabama, which constitute the 
charter of the said Great Southern Company, no person can be lawfuUy 
elected a dIrecto.r of such corporation who is not by law entltled to vote at 
such annual élection; ♦ * • and it is by law required that persons'to ba 
elected as dlrectors must be holders and owners of stock, and nonstockhold- 
ers are whoUy inéligible." 

The statute of Alabama in relation to the subject is as follows: 
"The business of the corporation is under the management and control 
of a board of dlrectors, consisting of not less than seven nor more than eleven 
members, holding and ownlng, in good faith, and in their own right, shares 
of the capital stock, who must be elected by the stockholders, at the regular 
annual meeting, and who hold office for a term of one year, and until tbelr 
successors are elected and qualifled. * * *" Code Ala. 1886, § 1593. 

The spirit and policy of the statute is undoubtedly that the af- 
fairs and business of the corporation shalj be controlled and man- 
aged by principal agents, who shall hâve a pecuniary interest in the 
corporation. Under this statute, the qualifications of a director are 
that he shall be elected by the stockholders, and shall own and hold 
in good faith, in his own right, shares of the capital stock of the 
corporation. When thèse two — ^to wit, élection as a director, and 
ownership of stock — combine in one person, that person is eligible 
as a director to participate in the management of the affairs of the 
corporation. In my view, neither the letter nor spirit of the statute 
requires that ownership of stock, much less registered ownership, 
shall précède the élection. The law is Satisfied if both élection and 
ownership précède action as a director. I am aware that there are 
several décisions of respectable courts and judges that apparently 
conflict with this view, but I think the gênerai run of reported cases 
under statutes as gênerai as the Alabama statute are in accord 
therewith. The industry of counsel has furnished nearly ail of the 
adjudged cases in the books, and I hâve, considered them carefully 
in the light of the great interests said to be involved in this case. 
I give my conclusion, but do not undertake to review or har- 
monize the cases. The foUowing well-considered cases are suffi- 
cient authority to support my action, particularly as common sensé 
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and the course of business trend that way: Mozley v. Alston, 1 Phil. 
Ch. 790; State t. McDaniel, 22 OMo St. 354^^67; Wight v. Railroad 
Co., 117 Mass. 226; Despatch Line of Packets v. Bellamy Manufg Ce, 
12 N. H, 205; Brown's Case, 9 Ch. App. 102; Parmelee v. Hambleton, 
24 ni. 609; State v. Murray, 28 Wis. 96; Prlvett v. Bickford, 26 
Kan. 52. 

The case for équitable relief made by the complainant's bill turns 
entirely upon the question whether, at the annual élection of di- 
rectors of the Alabama Great Southern Eailroad Company, a per- 
son can be legally voted for as a director of the company who is 
not a registered shareholder in the company. I conclude that he 
may be voted for, and, if elected, may subsequently qualify by ac- 
quiring as owner, in good faith and in his own right, one or more 
shares of stock of the company. So that, conceding the jurisdic- 
tion of the court, both in respect to the interest of the complainant 
to maintain the suit and in respect to the nature of the relief de- 
manded, it seems clear the complainant's case must fail upon the 
merits. 

Several other questions, important if the case shall corne on here- 
after for f urther hearing, hâve been very ably discussed by counsel ; 
but as I am clear that, no matter what view I shall take of them, 
still, for the reasons given, the restraining order should be dissolved,^ 
it is unnecessary to state or consider them. An order dissoMng the' 
restraining order wiU be entered, to take effect immediately on being 
filed in the clerk's office. 



LAUGHLESr et al. v. UNITED STATES ROLLING-STOCK CO, 
(Circuit Court, S. D. New York. September 28, 1894.) 

1. Rbcbivbb's Ceetificatbs— Notice— Lien. 

Wliere tlie reeeiver of an insolvent manufacturing corporation, witliout 
notice to Its bondholders or gênerai creditors, secured an order autbior- 
Izing the issue of receiver's certifleates, and issued such certificates, not 
for debts of tlie reeeiver, as sucli, but to creditors of the corporation for 
claims arising in the ordinary course of business prlor to the receivership, 
hdd, that holders of such certificates were entitled to no priority, in the 
distribution of the assets of the corporation, over its other creditors, elther 
secured or unsecured. 

2. Election— Evidence. 

Where a contract between a corporation and B. provided that If, 
after six months, B. still held certain stock, transferred on account of 
an indebtedness, and insisted on retuming it, the corporation would accept 
it, and pay for it 90 per cent, in cash, and B., after rbe expiration of the 
six months, had collected dividends on the stock, and credited the stock 
to the corporation in statements of account, held, that thèse facts showed 
an élection by B. to keep the stock in payment 

This was a suit in equity by Henry D. Laughlin and others against 
the United States Eolling-Stock Company, and is now heard on 
exceptions to the master's report. 

CraTath-& Houston, for complainants. 

Seward, Guthrie, Morawetz & Steele, for défendant 
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L:A:0QMBB, Circuit Judge. Upon' thé argument iwo questions 
only wefe presénted forthe considération of tte; court: ï'irst, 
whiether the receiver's certificates are entitled to priority over the 
claims of jother creditors, pecured or unsecured; second, wliether the 
receiiseiîîfiaiotild hâve allowed a daim of Bernent, Miles & Co. foi' 
$52,275.50. 

1» JIléi no brief has been flled in support of the contention of the 
holders of the receiyer's certiflcates, it will be unnecessary to enter 
upon any «xtended discuœion of the law or the facts involved in 
the âirst question. There is no prêteuse, that any notice of appli- 
cation for the orders authorizing the i«suing of thèse certiflcates 
■was given to the bondholders or gênerai creditors, whose rights 
are now» daimed to be affeeted thereby; and the receiyer and ail 
to whom tlw certiflcates were delivered, therefore, took the risk of the 
final action Nof the court touching the priority of such securities 
when in the fuUness of time an opportunity to hear ail parties 
and persons interested should be afforded. Union Trust Co. v. 
Illinois M. Ey. Co., 117 U. S. 434, 6 Sup. Ct. 809. As the certiflcates 
were none of them issued for indebtedness of the receiver as such, 
but were ail turned over to creditors of the company for claims 
accruing prier to the receivership for goods sold to the company 
in the otdinary course of business or money loaned to it, or for 
salaries of its ofiicers or fées of its counsel, there is no warrant in 
the authorities for giving them any priority either over secured or 
even other unsecured creditors. ïo do so would be grossly 
inéquitable. Cases referred to on the argument, dealing with the 
administration of railroad receiverships, are of no application in 
the case at bar, where the insolvent is a private manufacturing cor- 
poration. Parmers' Loan & Trust Co. v. Grape Creek Coal Co., 50 
Fed. 481. There is nothing in the orders heretofore made by the 
United States circuit court in Illinois which, either as an adjudica- 
tion or as a matter of comity, should prevent this court from flnally 
administering and distributing the assets in the hands of the re- 
ceiver, according to thèse well-settled principles of equity juris- 
prudence. The Illinois Court, on the contrary, has expressly in- 
serted in its orders language which relegates ail the questions 
raised upon the argument to this court l'or final décision. The 
master, therefore, under the terms of the order of référence, which 
required him to ascertain and report as to the respective priority 
of ail claims, was not precluded by those orders from passing upon 
the priority of thèse receiver's certiflcates. As there is no good 
reason why the disposition of this question should be any longer 
delayed, and as the master has reported ail the facts, the decree 
should adjudge that the holders of receiver's certiflcates are en- 
titled to no preferential lien. 

2. As to the claim of Bement, Miles & Co., an examination of the 
record affords no suiïicient ground for reversing the flnding of the 
master on the fundamental question of fact, viz. that the contract 
between the corporation and the firm, under which the stock was 
transferred on account of th« indebtedness for machinery, provided 
that if, at the end of six months, it was still in the flrm's hands, and 
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they should insist upon returning it, and taking 90 per cent, cash 
in its place, the corporation would accept it, and pay that sum. 
Waiving ail question as to the validity of such a contract, the évi- 
dence in the case, which is barren of any suggestion as to an exten- 
sion of the six months originally limited, and which shows the 
repeated collection of dividends, and the rendering of a statement 
of merchandise account showing a crediting of the stock to the 
corporation in settlement of the debt, satisfles me, as it did the 
master, that, upon the expiration of the six months, the flrm elected 
to keep the stock as payment for the supplies they had furnished. 

There is nothing in the proceedings before the Alabama court 
to prevent a flnal disposition of this question in this court. Those 
proceedings were wholly without notice to the other creditors, who 
hère oppose the claim. Moreoyer, the Alabama court, as did the 
minois court, inserted, in the order whereby it transf erred to the 
présent permanent receirer ail the property and effects of the cor- 
poration in the hands of the temporary receiver it had appointed, 
a clause providing for the payment of ail liens lawfuUy created or 
împosed on the property by any order of its own, "as may be hçre- 
after ordered or adjudged, this order being made without préjudice 
to any existing liens, and without préjudice to any objection or 
défense thereto." Evidently, the Alabama court did not undertake 
so to adjudicate upon the corpus temporarily in its hands as to eut 
ofif the rights of persons who had no opportunity to be heard before 
it. 

The exceptions to this part of the master's report are overruled, 
and the claim disallowed. The receiver, however, should return 1 
them the stock which, presumably, they gave up when they re- 
ceived the receiver's certiflcate. 



UNITED STATIOS T. ELLIOTT et al. 
. (Circuit Court, B. D. Missouri. October 24, 1894.) 

1. CONSPIRACT IN RESTBAIST DP INTERSTATE COMMBBCB — WHAT COSfSTIT0TES. 

A combination by railroad employés to prevent ail the rallroads of a 
large city engaged in carrying the United States aiails and In Interstate 
commerce, from carrying freight and passengers, hauling cars, and se- 
curing the services of persons other than strikers, and to induce persons 
to leave the service of such railroads, is within Act July 2, 1800, § 1, 
which provides that every contract, combination in the form of trust or 
otherwise, "or conspiracy in restraint of trade or commerce" among the 
States, is illégal. 

2. Same — Iff.JUNCTioN — Pq-wbr of Conqress to Authorize. 

Act July 2, 1890, § 4, vi'hlch provides that the circuit courts of the Unit- 
ed States hâve jurisdiction to restrain combinations and conspiracies to 
obstruct and destroy Interstate commerce, before such objects are accom- 
plished, is not vold for want of power in congress to authorize such pro- 
ceedings. 

3. Same— Injunction Ohdeb— Pbksons not Nameb in Bill. 

Under Act July 2, 1890, § 5, an injunction order in an action to enjoin 
an illégal conspiracy agalnst Interstate commerce may provide that it 
shall be in force on défendants not named in the bill, but who are within 
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the. ternis of the order, where it also providies that It is operative on ail 
persbns aeting in concert wlth the deslgnated conspirators, though not 
named in the ■writ, af ter the commission ol some act by them In further- 
ance of thè consplracy, and service of the writ on them. 

Bill by tll^ United States againât M. J. Elliott and others to re- 
strain a conspiracy to obstnict and destroy interstate commerce in 
violation of Act July 2, 1890 (26 Stîit. 209). A preliminary injunction 
was granted. 62 Fed. 801. Défendants demurred to the bUl. De- 
murrer overruled. 

Wm. H. Clopton, U. S. Atty. 

W. W. Erwin, 8. S. Gregory, and W. A. Shumaker, for défendants. 

PHILIPS, District Judge (orally). Tbis case was submitted yes- 
terday on the demurrer flled to the bill by certain of the défendants. 
The district attomey submitted the same on the pleadings; and the 
défendants, on the pleadings and an extensive brief. This suit grew 
out of the récent "strike," and the bill was flled on behalf of the 
United States, by the district attomey, under direction of the at- 
tomey gênerai of the United States, to enjoin the défendants from 
the consummation of an organized conspiracy, which threatened to 
obstruct and was impeding the passage of the United States mails, 
and interfering with interstate commerce. The demurrer, of course, 
admits ail the material allégations of the bUl; that is, ail facts which 
are well pleaded. Thèse averments may be summarized as foUows: 
It is charged, in substance, that the défendants hâve comblned and 
confederated together to prevent the several railroads named in the 
bill, — ^being about ail of the many important roads coming into the 
city of St. Louis, Mo., — ^which are engagea in carrying the United 
States mails and in interstate commerce, carrying passengers and 
freights, from conduoting their customary business in transporting 
passengers and freights between and among the différent states of 
the Union, and foreign countries. It is further charged that said 
défendants hâve combined and conspired to induce persons in the 
employ of said railroads to leave the service of their respective com- 
panies, and to prevent the companies from securing the services of 
other persons in the plaœ of thooe induced to quit, the object of 
such conspiracy being to prevent said railroad companies from haul- 
iug cars which are extensively used in the necessary transaction of 
their business in interstate commerce. The bill charges the commis- 
sion of divers and sundry acts by the alleged conspirators in further- 
ance of the objects of the confédération. Among other things, it 
is alleged that certain of the défendants, under the leadership of 
one Debs, hâve issued orders and directions, to persons in the em- 
ploy of of said railroads to act subject to their direction, whereby said 
employés hâve been commanded and requited to cease from oper- 
ating the respective railroads. It is further charged that certain 
of said défendants hâve threatened to tie up the entire opérations 
of trains of such of said companies as refuse to accède to certain de- 
manda made upon them by the leaders of the conspiracy, and that 
it is the purpose and object of the défendants to so obstruct and crip- 



UNITED STATES V. ELLIOTT. 



29 



pie the business of said roads as to prevent them from performing 
th.eir duties and functions as common carriers of freights and pae- 
sengers among the several states through wMch the several lines 
of said roads pass. It is further alleged that it is among the ob- 
jecta and plans of said conspirators to control the iaterstate com- 
merce between the city of St. IjouIs and points in other states, and 
thereby prevent the owners of said roads from exercising any inde- 
l)endent control thereof in the transaction of interstate commerce. 
The bill further sets up, what is quite an historié fact in commercial 
circles, that the city of St. Louis is a large live-stock market for the 
sale and slaughter of cattle and hogs, and the préparation of the 
same for food, and is also a large manufacturing center, from which 
point thèse food supplies and manufactured articles are distributed to 
varions points throughout the United States, and other necessaries 
of life, which hâve become essential to the commerce, growth, and 
idevelopment of the countiy, and for its domestie life, and that the 
laforesaid interférence vs^ith the transportation of thèse supplies is 
a great public détriment, not only to said city, of 600,000 people, but 
to ail the people of the various states reached by the exertions and 
efforts of this distributing point, who, by the course of business, hâve 
become largely dépendent upon this source of supply. The object 
of the biU is to hâve thèse parties, and their aiders and abettors, en- 
joined and restrained from the further prosecution of their unlawful 
purpose and dangerous conspiracy. 

The demurrer raises the question of the jurisdiction of this court 
over the subject-matter, and the right of the United States to bring 
such suit in equity; and various other suggestions are made, of minor 
importance. As recited in the temporary order of injunction made 
by Judge THAYEB, the suit was instituted upon the authority 
of the attorney gênerai of the United States, and the bUl is properly 
swern to, in the usual form. I do not propose to go into any ex- 
tended discussion of the many various questions discussed by counsel 
in the brief. 

It is a fact of suprême importance, to be stated at the very 
threshold of this discussion, that the régulation and control of com- 
merce among the states of the Union, and with f oreign nations, is, by 
the fédéral constitution, reposed exclusively in the congress of the 
United States. The felt necessity of this fédéral jurisdiction was the 
one great impelling cause that led to the formation of the fédéral 
Union, and the adoption of the fédéral constitution. As early as 
1778 tiiis question was pressed upon the considération. of congress 
by a meiùorial from the state of New Jersey, and in 1781 Dr. Wither- 
spoon, one of the statesmen of that day, presented a resolution which 
declared that "it is indispensably neoessary that the United States, 
in congress assembled, should be vested with a right of superintend- 
ing the commercial régulations of every state, that none may take 
place that shall be partial, or contrary to the common interests." 
And in 1786 Virginia adopted a resolution appointing commission- 
ers to meet with like commissioners from other states, and the resolu- 
tion to that effect, formulated by Mr. Madison, recited in the pre- 
amble that "Whereas, the relative situation of the United State» has 
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been fouod Oû trial to require unifonnity in their commercial régula- 
tions," etc. That great jurist, Chief Justice Marshall, in Brown v. 
Maryland, 12 Wliéat. 445, most aptlylpresents this matter, as foUows: 

"The oppreSSéd and degraded state pf commerce previous to Ihe adoption 
of the constitution can scarcely be forgotlien. It was regulated by foreign 
nations with a single vlew of thelr aVra interests, and our disnnited efforts 
to c0unteract tbelr restrictions were ' pendered impotent by want of couibi na- 
tion. Congress, indeed, possessed the pfmer of mailing treaties, but the 
inability of tllefederal govemment to ènforce them had become so apparent 
as to render tliSt powèr, In a great degree, useless. Those who felt the Injury 
arlslng Irom thls state of things, and those who were capable of estimating 
the influence of commerce on the ptospertty of nations, perceived the neces- 
sity of giving the control over this important subject to a single govemment 
It may bè .doUbtèd whether any of the çtHs proceeding from the f eebleness 
of the fédéral govemment contrlbutéd more to that great Revolntlon which 
Introduced th© présent system than thé deep and gênerai conviction that 
commeirce ougjht to be regulated by congress. It is not, therefore, matter 
of surprise that the grant should be as extensive as the mischlef, and should 
comprehend ail foreign commerce and ail commerce among the states. To 
construe the |*bWgr so as to Impair its efflcacy would tend to defeat an object 
In the attainmeht af which the American public took, and justly took, that 
Btrong Interest which arose from a full conviction of its necesslty," "What, 
then, is the jnst estent ofa power to regulate commerce with foreign 
nations, and aînong the severâl states?" "The power is coextehslve with the 
Bubject on which it aets, and eannot be stopped at the extemal boundary 
of a state, but must enter its interior." "Commerce is intercourse. One 
of its most ordlnary ingrédients is trafflc." 

In the passion of the hour, we are apt to forget the pit from which 
we were dug, and the rock of permanency upon which our feet were 
planted, by the wise and patriotic men who constructed the fabric 
of our govemment. The power to regulate commerce among the 
states carnes with it, as the suprême court has repeatedly held, the 
power to protect and défend. 

On July 2, 1890, congress passed the law entitled "An act to pro- 
tect trade and commerce against unlawful restràints and monop- 
olies," section 1 of which is as foUows: "Every contract, combina- 
tion in the form of trust or otherwise, or conspiracy in restraint of 
trade or commerce among the several states, or with foreign na- 
tions, is hereby declared to be Ulegal." It may be conceded that the 
controlling, objective point, in the mind of congress, in enacting this 
statute, was to suppress what are known as "trusts" and "monop- 
olies." But, like a great many other enactments, the statute is made 
80 comprehensive and far-reaching in its express terms as to ex- 
tend to like incidents and acts clearly within the expression and 
spirit of the law. It déclares that every act, combination in the 
form of a trust or otberwise, or conspiracy, in restraint of trade 
or commerce among the states, or with foreign nations, is forbidden. 
Therefore, any combination or confédération among two or more per- 
sons, in restraint of trade or commerce, comes within the express let- 
ter of the statute. The term "restraint of commerce" was used in its 
ordinary, business understanding and acceptation. Among the rec- 
ognized meanings of the word are "prohibition of action; holding or 
pressing back from action; hindranee; confinement; restriction." 
It is a restriction or hindranee created by the application of extemal 
force. It is a vis major applied directly and effectually to carriers of 
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interstate commerce, which prevents them from opération. Olivera 
T. Insurance Co., 3 Wheat. 193. It was perfectly compétent for con- 
gress, in the exercise of its constitutional jurisdiction of the whole 
subject of such commerce, to pass laws to prevent and suppress nn- 
lawful conspiracies and combinations to interfère with the opéra- 
tion of such commerce. Aocordingly, section i of said act provides 
that: 

"The several circuit courts of the United States are hereby invested with 
jurisdiction to prevent and restrain violations of this act; and it shall be' 
the duty of the several district attorneys of the United States, in their 
respective districts, under the direction of the attorney gênerai, to institute 
proceedings in equity to prevent and restrain such violations. Such pro- 
ceedings may be by vs^ay of pétition setting forth the case and praying that 
Buch violation shall be enjoined or otherwise prohibited." "When the parties 
complained of shall hâve been duly notifled of such pétition the court shaJl 
proceed, as soon as may be, to the hearing and détermination of the case; 
and pending such pétition and before final decree, the court may at any 
time make such temporary restraining order or prohibition as shall be 
deemed just in the premises." 

It was pursuant to this statute, inter alia, that Judge THAYER 
issued the temporary restraining order in this case. I am unable to 
perceive the force of the argument against the power of congress 
to authorize such civil proceedings in equity to suppress and restrain 
combinations and conspiracies to accomplish the obstruction and 
destruction of interstate commerce and trade before it is accom- 
plished. It was just as comjïetent for congress to provide this civil 
remedy of prévention as it was to provide for punishment in a crim- 
inal proceeding for the unlawful conspiracy entered upon or con- 
summated. 

It is ui^ed by counsel for défendants that courts of equity will 
not interpose by injunction to prevent the commission of an act 
which, when doue, would be a crime penaUy punishable. This is an 
"old saw." It is a gênerai rule of equity jurisprudence that courte 
of chancery will not interpose where there is an adéquate remedy 
at law, nor will they ordinarily interpose to prevent the commission 
of a crime. A well and long established exception to this rule is 
that where parties threaten to commit a criminal offense, which, if 
executed against private property, would destroy it, and occasion ir- 
réparable injury to the owner, and especially where such destruction 
would occasion a multiplicity of suits to redress the wrong if 
committed, courts of equity may intei^pose by injunction to restrain 
the threatened injury. The law, it does seem to me, would be very 
imperfect, and indeed impotent, if a number of irresponsible men 
could conspire and confederate together to destroy my property, to 
demolish or burn down my house, that I should be remitted alone to 
the criminal statutes for their prosecution after my property was 
destroyed. Most generally, such lawbreakers who engage in such 
conspiracies are a lot of professional agitators. They hâve no prop- 
erty to respond in damages. Their tongues are their principal stock 
in trade; and inasmueh as imprisonment for debt is abolished, and 
cruel and unusual punishments are prohibited, an exécution would 
be quite unavailing. It certainly présents a case that most strongly 
appeals to the strong arm of a court of equity to reach forth to pre- 
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vent grèat Injury and loss, as the only means of conseMng the riglits 
of private property. It is now a well-recognized office of a court 
of eqtfity to conserve and pi*eserve the rights of private property in 
advance of Its molestation and appropriation, where, from the pecul- 
iar circuinstances, the remedy at law might be of doubtful resti- 
tution; In the récent case in Chicago, in which E. M. Arthur was in- 
tervener, against Thomas F. Oakes et al. (63 Ped. 310), Mr. Justice 
Harlan, in revlewing the restraining order issued by Judge Jenkins, 
has veiy effectually met this objection, and presented the law re- 
apecting tinlawful conspiracies with a force and cleamess to forever 
set this question at rest. It may not be ont of place hère to say that 
no public décision has perhaps .been So much misunderstood, or 
ignorantly or intentionally misrepresented and perverted, as that of 
lie distinguished Jurisl The opinion recognizes the right of em- 
ployés and labor organizations, in the absence of a contraçt binding 
the employé to a given tenu of service, whenever they become dis- 
satisfled with their employment or their wages, to quit the service 
of the employer, either separately or collectively; and they hâve a 
right, by preagreement or preconcert of action, to unité together for 
taking peaceful and lawful means to secure an increase of wages; 
to withdraw, separately or in a body, from the service of the em- 
ployer, when dissatisfled. It is not compétent for the courts to in- 
terpose to restrain their right of volition, which is among the 
natural and inaliénable rights of every citizen, to work for whom he 
pleases, where he can get employment, and to quit whenever he is dis» 
satisfied therewith. But the opinion distinctly announces the fur- 
ther proposition that such men hâve no right to conspire and com- 
bine together, not only for the purpose of securing better conditions 
and wages, and quit service if not secured, but to go further for the 
purpose of preventing the employer from supplying the places va- 
cated with other employés, who are ready and willing to take their 
places; that they hâve no right to combine and confederate together 
for the purpose of wantonly injuring and destroying the property 
of their employer, and to obstruct and interfère with his dominlon 
over and control of his private property. An act which, if done by 
an individual, may be lawful, may become quite a différent thing 
when undertaken to be done by a confédération among many, hav- 
ing for its inspiration the purpose of injuring and destroying the 
property of another, by preventing him from prosecuting his business 
by taking into his service others to supply the places of those who 
voluntarily hâve gone ont. So the learned justice says: 

"It seems entirely dear, upon authority, that any combinatlon or con- 
epiracy upon the part of thèse employés would be illégal, which has (or its 
object to cripple the property In the hands of the receivers, and to embarrass 
the opérations of the railroad under their management, either by dlsabling 
or renderlng unflt for use the engines, cars, or other property in their hands, 
or by interfering with their possession, or by actually obstructing their con- 
trol or management of the prop«rty, or by using force, intimidation, threats, 
or other wrongful methods against the receivers or tlieir agents, or against 
employés remaJning in their service, or by using lilîe methods to cause 
employés to quit, or prevent or deter others from entering the service in 
place of those leaving it Comblnations of that character disturb the i)eace 
of Society, and are mischlevous in the extrême. They imperil the interests 
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of the public, which may rightfully demand that the free course of trade 
shall not be unreasonably obstructed. They endanger the personal security 
and the Personal liberty of individuals, who, in the exercise of their inalién- 
able privilège of choosing the tenus upon which they will labor, enter or 
attempt to enter the services of those against whom such combinations are 
almed. And as acts of the character referred to would hâve defeated the 
proper administration of the trust estate, and inflicted irréparable injury 
upon It, as well as prejudiced the rights of the public, the circuit court prop- 
erly framed its injunction so as to restrain ail such acts as hâve specifically 
been set forth, as well as combinations and conspiracies having the object 
and intent of physlcally injuring the property, or of actually interfering with 
the regular, continuons opération of the railroad." 

Further on, he says: 

"In our considération of thls case, we hâve not overlooked the observa- 
tion of counsel in respect to the use of spécial Injunctions to prevent wrong 
which, if committed, may be otherwise reached by the court." 

Then, after observing tbat this jurisdiction of a court of equity 
ehould be cautiously and conservatively exercised, said : 

"It will be irefused until the court is satisfled that the case before it Is of 
a rlght about to be destroyed, Irreparably injured, or great and lasting Injury 
about to be done by an illégal act In such a case the court owes it to its 
Buitors and its own principles to admlnister the only remedy the law allows, 
to prevent the commission of the act. The authorities ail agrée that a court 
of equity should not hesitate to use this power when the circumstances of 
the particular case in hand require it to be done, in order to protect rights 
and property against irréparable damages by wrongdoers." 

Then, quoted from Mr. Justice Story, the following: 

"The jurisdiction of thèse courts thus operating by spécial injunction is 
manifestly indispensable for the purpose of social justice, in a great variety 
of cases, and therefore should be fostered and upheld by a steady confidence." 

The court then concludes with the statement that no other remedy 
than that of injunction, to meet such extraordinary conditions of 
affairs, was full and complète for the protection of the property, and 
"for the préservation of the rights of the public in its due and orderly 
administration by the courts." The court then says: 

"That some of the acts enjoined can criminally subject the wrongdoers to 
actions for damages, or to criminal prosecution, does not therefore, in Itself, 
détermine the question as to interférence by injunction. If the acts stop at 
crime, or Involve merely crime, or If the injury threatened could, if done, be 
adequately compensated in damages, equity would not interfère. But as the 
acts threatened Involve the irréparable injury to and destruction of property, 
as well as continuons acts of trespass, to say nothing of the rights of the pub- 
lic, the remedy at law would hâve been inadéquate." 

This doctrine was long ago announced by so distinguished a jurist 
as Mr. Justice Story, who said: 

"If, indeed, courts of equity did not interfère in cases of this sort, there 
would, as has been truly said, be a great failure of justice In thls country." 

As said by Judge THAYEE in granting this provisional injunc- 
tion: 

"A combination whose professed object is to reslst the opération of rallroada 
whose Unes extend from a great city into adjoinlng states, until such roads 
accède to certain demands made upon them, whether such demands are in 
themselves reasonable or unreasonable, just or unjust, is certainly an unlaw- 
ful conspiracy in restraint of commerce among the states; and under tha 
laws of the United States, as well as at common law, men may not con- 
spire to accomplish a lawful purpose by unlawful means." 

v.64F.no.l — 3 
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It would pîésèlit a inost anomalous state of afeirs, in a country 
like tMs, if meii, because of soine supposed or real grieTance with an 
employer in a distinct business, should be permitted to confederate 
and conspire together f or the purpose of coercing the employer into 
acceding to tKetr demànds, and, as a means to a spécifie end, tie up 
and stop independent railroads extending from.tlie Pacific coast to 
the Lakes on the north and northeast, deaden ail the engines on 
the tracks; théreby interçepting the transportation of passengers 
and the necessary supplieâ passing from one state to another, and 
stop the shipment of cattle, sheep, hogs, corn, wheat, oats, fruits, and 
vegetables. It is impossible to state in language the far-reaching 
destructiven^s and rùin of such a schème, if permitted tp proceed to 
accomplishmerit, 'fhe business of this country has adjusted itself 
to opérations of interstate commerce. Large communities of peo- 
ple are dépendent for the necessaries of llfe upon the agricultural 
products of othèr communities. While we hâve a state hère with a 
productive enérgy and capacity f or producing nearly ail the necessa- 
ries of life, yet> pecause of the fact that other localities can produce 
with less labor and more profit certain supplies than the local com- 
munity, people forbear giving attention to the production of articles 
wMoh they can thus obtain more cheaply and readily, and dépend 
therefor upon other communities, and the railroads for transporting 
such supplies from one state to another. If persons may combine 
and confederate together to stop the railroad trains from passing 
from one city and one state to another, it is easy to be seen how quick- 
ly and readily they çould produce ruin, famine, and death in our great 
cities. They cpuld eut off such necessaries for the sustenance of 
Ufe as an adéquate supply of coal, and in one month, or less, produce 
a coal famine in city and country. It certainly ought to be permis- 
sible to the government, representing the whole people, to interpose, 
to préserve and protect the public life and the public health. The 
framers of the fédéral constitution buîLded wisely when they gave 
to congress control over our interstate commerce. With prophétie 
eye, they looked far into the future of their country, and foresaw the 
development of its commerce, and the ahsolute necessity of the free- 
dom of commercial intercourse between the différent communities 
extending from océan to océan. The fact that congress did not 
enact the statute above recited until 1890, is no argument against 
the existence of its power. Many powers lodged by the constitution 
in the législative department long lie dormant, until the exigency 
arises to invoke them into activity. As said by Mr. Justice Miller 
in Sawyer v. Hoag, 17 Wall. 620: 

"When we consider the rapid development of corporations as instrumentall- 
ties of the commercial and business world in the last few years, with the 
corresponding necessity of adapting légal princlples to the new and varylng 
exigencies of this business, It is no solid objection to such a principle that it is 
modem, for the occasion for it could not sooner hâve arisen." 

Congress passed the act of 1890 in response to the public neces- 
sities. And as the sequel proved, in the great extremity to which 
the country was forced last summer, the framers of the law "builded 
wiser than they knew." The furious assaults made on the fédéral 
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judiciary în connection with this trouble, for grasping judsdiction, 
are whoUy unwarranted, in View of the express authority given the 
courts by said act of congress. The fédéral courts are tlie création 
of tlie fédéral constitution, and tlie laws made in pursuance thereof. 
It is their offloe to exécute, and not make, the laws. They possess 
just such powers, and ail the power and jurisdiction, as are con- 
ferred on them by the suprême law of the land. And when they 
come in the exercise of the jurisdiction with which they hâve been 
clothed by an express act of the fédéral législature, and grant in- 
junctions, as they did last summer, against unlawful combinations 
of men, to restrain and prevent the opérations of the unreasoning 
and unappeasable spirit of the mob, in the protection of the free- 
dom of trade and commerce, to break the blockades on the public 
highways so as to open up travel and the transportation of the 
United States mails, and restore by civil processes the healthful glow 
and flow of a nation's commerce, they come as servitors, within the 
meaning of the preamble to the fédéral constitution, "to establish 
justice," and to conserve the public welfare. In such office they de- 
serre the commendation of ail good men, rather than the hurtful 
criticisms to which they hâve been exposed. It is well, in such a 
crisis, that the American people should be reminded that this is a 
government of law, and not of the tumultuous assembly controUed 
by one spirit to-day, and by another to-morrow. 

Objection is made in the demurrer and the brief of counsel that 
the restraining order granted in this case went against parties not 
named speciflcally in the bill and the restraining order. The lan- 
guage of the provisional order in this respect is as foUows : 

"It is ordered that the aforesaid injunction, with writ of injunction, shall 
be In force and binding upon such of the défendants as are named in said 
bill, • * * and shall be binding upon such défendants whose names are 
not stated, but who are within the terms of thiS order." 

The order further directed that the injunction should be operative 
upon ail persons acting in concert with the designated conspirators, 
and under their direction and control, and where parties were not 
named especially in the writ, but were found to be acting in con- 
cert with and under the direction of the alleged conspirators, and 
commit some act in furtherance of the conspiracy, then the marshal 
should serve the writ upon them, and if, after service of the writ 
upon them, they did any act in violation of the injunction, they would 
come within the terms of the restraining order. This, I think, it is 
compétent for the court to do, under section 5 of the act aforesaid, 
and that it was conformable to the custom and usage of courts of 
equity, where there are engaged such large numbers of unknown per- 
sons in such unlawful conspiracy. As the order of injunction was 
not to become operative upon them until served with a copy thereof, 
it does not lie in their mouths to question the regularity of the pro- 
ceeding. My conclusion is that the bUl is sufflcient, and the demur- 
rer is overruled. 
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CINCINNATI, H. & D. R. CO. v. McKEBN. 
(Circuit Court of Appeals, Seventh Circuit October 1, 1894.) 

1. EZECUTED CONTKACT— iLLBeALITT— CaNCELLATION. 

Wheré the parties are lu pari dellcto, an executed contract wlU not, as a 
gênerai rule, be set aslde becausè of want of aUthorlty to make It. 

2. SAmb. 

In Mày, 1887, complalaant's boord of dlrectors authorized Its vice prési- 
dent, I., to buy 20,000 ^ares of tUe stock of the T. & I. Rallroad Co., 
and âlre«?ted the sale of certain stock of the D. & M. Rallroad Ce, owned 
by <iotni)Iainant, to provide funds for the purchase, whlch stock was 
aecoMlngly k>ld. June 1, 1887, I., "trustée," entered Into an agreement 
wlth défendant, by whlch défendant agreed to sell to I. 11,160 shares of 
stock of the T. & I. Rallroad Co. and 4,446 shares of stock of the T. & 
L. Railroa4 Co., to delîver 8,560 shares of T. & I. stock and ail the T. & 
Li. Stock on June 4th, and the remainder -of the T. & I. stock in 30 days, 
and aCknowledged the reCelpt of $250,000 from I., who agreed on June 
4th to pay $639,500, and exécute his note for $669,150, wlth the stock 
purchased as collatéral. On June 4th the stock was dellvered by de- 
fendant, and the money pald and note and collatéral dellvered by I., 
and a receipt slgned by both parties acknowledglng the recelpt of stock, 
money, and notes. Wlthlti the 30 days, défendant dellvered the remainder 
of the stock. June 21st, a meeting of complalnant's stockholders ratified 
the sale of the D. & M. stock, wlth knowledge of the purpose of the sale. 
I. havlng been dlsplaced as an offlcer of complalnant, the board of 
dlrectors passed two resolutions referring to the T. & I. stock, and 
treating It as the property of complalnant, and subsequently brought two 
suits, before the présent one, seeklng relief based upon complalnant's 
ownership of that stock. Upon this bUl, alleging that the funds pald to 
défendant by I. belonged to complalnant, and seeklng to set aslde the 
contract of June Ist as ultra vires the complalnant, to déclare défendant 
a trustée for complalnant of the $889,500 pald hlm by I., and to cancel 
the note glven by I., Md, that the contract had been fuUy executed; and 
both parties being equally chargeable wlth notice of Its lUegality, and 
no clrcumstances of oppression or fraud on défendants part being estab- 
Ushed, it would not be sfet aslde, nor would the note be canceled, the 
lUegality of the contract being a complète défense at law, and the note 
being overdue at the commencement of thls suit 

Appeal from the Circuit Court of the United States for the District 
of Indiana, 

Suit by the Cincinnati, Hamilton & Dajion Railroad Company 
against William E. McKeen. Défendant obtained a decree. Com- 
plalnant appeals. 

This suit was brought to obtain a decree declaring the défendant, 
William R. McKeen, a trustée for the plaintifl, the Cincinnati, Hamil- 
ton & Dayton EaUroad Company and its stockholders, in respect of 
certain moneys aggregating $889,500 received by him from one Henry 
S. Ives, and also cancelling, as against that corporation, an agree- 
ment in writing of June 1, 1887, signed by McKeen individually, and 
by ïves, "trustée," and a note of June 4, 1887, given to McKeen 
by Ives as "trustée," for |669,150, and payable six months after date. 

The circuit court held by Judge Jenkins when district judge dis- 
missed the bill for want of equity. 

The case made by the pleadings and évidence is as follows: 

Prior to May 30, 1887, Henry S. Ives, a vice président of the Cin- 
cinnati, Hamilton & Dayton Railroad Company, an Ohio corporation, 
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entered upon negotiations with the défendant, William E. McKeen, 
who at the time was the président and a stockholder of the Terre 
Haute & Indianapolis Railroad Company, an Indiana corporation, 
for the purchase of a majority of the shares of stock of the last-named 
Company. McKeen did net at that time, as Ives kûew, own a ma- 
jority of such shares, although those held by him had been sufficient 
to glTe him practically the control of that company. He also owned 
4,446 shares of stock in the Terre Haute & Logansport Railroad Com- 
pany, an Indiana corporation then under lease to the Terre Haute 
& Indianapolis Eailroad Company. During the negotiations be- 
tween Ives and McKeen, the latter distinctly stated to the former 
that some modifications must be made in that lease before he would 
sell his stock in the Terre Haute & Indianapolis Kaiiroad Company, 
unless Ives also purchased his stock in the Terre Haute & Logans- 
port Railroad Company. 

On the 30th day of May, 1887, the directors of the Cincinnati, Ham- 
ilton & Dayton Railroad Company, at a spécial meeting held in Cin- 
cinnati, adopted the foUowing resolutions : 

"Resolved, that Vice Président Ives is authorized to purchase 20,000 shares 
(par value $50 each) of the total outstanding Issue of the 39,762 shares of 
the Terre Haute and Indianapolis Railroad Company at a price not exceed- 
ing $100 per share, and that the same shall be submitted to the stockholders 
of this Company for ratification at the annual meeting, June 21st proximo; 
and, to provide for the payment of the same, it is further 

"Resolved, that it is expédient that the guarantied common stock of the 
Dayton and Michigan Bailroad Company, now owned by and held in the 
treasury of this company, be sold for the benefit of this company, provided 
that not less than one million dollars par value thereof can be sold at the 
présent time; and that, therefore, C. C. Waite, the vice président and gênerai 
manager, and F. H. Short, the assistant secretary, of this company, be, 
and are hereby, authorized and directed to cause the same to be sold at 
thirty-five dollars per share, belng seventy per cent of the par value thereof, 
and that the proceeds of such sale or sales be deposited In the treasury of 
this company," etc. 

Pursuant to thèse resolutions, 20,500 shares of the guarantied 
stock of the Dayton & Michigan Railroad Company, of the par value 
of 11,025,000, were sold May 31, 1887, and certificates therefor were 
duly delivered to the purchasers. 

It may be hère stated that at this time the Terre Haute & Indian- 
apolis Railroad Company, whose road extended from Indianapolis to 
Terre Haute, operated, under lease, a railroad extending from Terre 
Haute to East St. Louis, known as the "Vandalia Line;" and the Cin- 
cinnati, Hamilton & Dayton Railroad Company, whose road ex^ 
tended from Cincinnati, by way of Hamilton, to Dayton, owned the 
entire capital stock of the Cincinnati, Hamilton & Indianapolis Rail- 
road Company, whose road extended from Hamilton, Ohio, to Indian- 
apolis, and was connected at Indianapolis with the Terre Haute & 
Indianapolis Railroad by way of the Belt and Union Railway tracks. 
The object, therefore, of the directors of the Cincinnati, Hamilton & 
Dayton Railroad Company in authorizing the purchase of 20,000 
shares of the stock of the Terre Haute & Indianapolis Railroad Com- 
pany, must hâve been to obtain the control of a continuous line of 
railroad from Cincinnati to St. Louis. 
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Ou the Ist day of June, 1887, Itipsaiid McKeen, pijcsu^Bt to pre- 
vlpip arrangement, met in Terrç Haute for the purpose «f Qlosing 
up iîie business, aboTit which liiey àad been negotiating for some 
weel^.-- Ives was attended on tliat occasion by Mr. Ramsey, who at 
tbe tirPjetel^ the pqsition of geneual counsel of the Cincinnati, Ham- 
.iltonjjiSf Dayton Rallroad Company, by Mr. Waite, Tice président and 
gênerai manager of that compamyr and by Mr. Short, a director and 
the secretary and assistant treasijrer of the same company. McKeen 
was attended by his counsel, Mr. Williams. At this meeting the 
written agçeement which the bill prays may be canceled was signed 
by McKeen and by Ives, after haying been examined by the respec- 
tive coiitnsel of the contracting parties. That agreement was as 
follows: 

"Thls aèreement, made aad entered Into thls Ist day of June, A. D. 
1887, by aad between William R. McKeen, of the connty of Vlgo and state 
of Indiwa> Wd Henry S. Ives, trustée, 

""Wltnessèth, that the sald McKeen hereby agrées to sell, assign, and 
tràn^r iinto satd Ives 11,160 shares of the capital stock of the Terre Haute 
and Indianapolls Rallroad Cotapany and 4,446 shares of the capital stock 
of the Terre Haute and Logansport Rallroad Company, both corporations 
of the statè of Indiana, and to flellver the certiflcates for such stock to sald 
Ives, as follows, to wit: 

"Certlàcates for 8,560 shares of sald Terre Haute and Indlanapolis stock 
and for 4,446 shares of said Terre Haute and Logansport stock on June 4th, 
1887, and the remalhder 6( sid& Terre Haute and Indianapolls stock, to wit, 
2,600 shares, on or before thltty days from this date. 

"In considération of the premises, thé sald Ives bas this day paid to 
said McKeen $250,000, an^ hereby agrées to pay hlm, on June 4th, 1887, 
upon deJIvery of the certiflcates of stock aforesaid, the further sum of 
$639,500, an^ also àt the tlmé last aforesaid the sald Ives wIU exécute and 
dellver to sala McKeen a gpod and sufacient note for $669,150, dated June 
4th, 188T, d^e on or before Jànuary Ist, 1888, bearlng 6 per cent interest 
from date, ahd provlding for the, sale and purchase of the collaterals herein- 
after mentloned, In the forai |ind upon the terms usually adopted in cases 
of notes ^ured by coUatetal sëcurlty. The said Ives further agrées that, 
as collatéral sëcurlty for the payment of the note above described, he ■will 
on said June 4th, 1887, assign and transfer unto sald McKeen certiflcates 
for 8,560 shares of the capital stock of said Terre Haute and Indianapolls 
Rallroad Coihpàny and 4,446 shares of the capital stock of the said Terre 
Haute and ILbganèport Rallroad Company, and wUl also, from time to time. 
likevFlse transfer and assign to sald McKeen, as such collatéral, any or ail 
of the certiflcates for the 2,600 shares of sald Terre Haute and Indianapolls 
whlch sàJ'd McKeen Is to dellver to hlm within thirty days from this date, 
as herelnbefore provlded. 

"It is agreed that, if sald McKeen does not dellver any or ail of sald 
certiflcates fçr 2,6Q0 shares within thirty days from this date as aforesaid, 
then the sala lilcKeen shall pay or ref und to said Ives the sum of $200 for 
each arid evéiry share of said Terre Haute and Indianapolls stock whlch he 
may fall to dellver within said thirty days, as llquidated damages. 

"Sald Ives shall neither buy, directly or Indirectly, nor offer to buy, any 
of said stock from any other party or parties until said thirty days shall 
hâve expired. 

"William R. McKeen. 
"Henry S. Ives, Trustée." 

At the time this agreement was executed, McKeen, as Ives had 
been informed, did not own as much as 11,160 shares of the stock 
of the Terre Haute & Indianapolls Rallroad Company, and it was 
conteraplated that he would supply the deflciency by purchase from 
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otliers within the time limited by the contract; and the last clause 
was inserted in order to protect him against compétition with Ives 
in the stock market. 

In part exécution of the agreement, Ives paid |250,000 to McKeen 
on the Ist day of June, 1887. The parties, attended by the same per- 
sons, with perhaps one exception, met again in Terre Haute on the 
éth day of June, 1887, on which day Ives paid to McKeen the addi- 
tional sum of $639,500, and executed and delivered to the latter the 
note for which the above agreement provided, and which the bill 
prayed may be canceled. That note reads: 

"$G69,150. Terre Haute, Ind., 4th June, 1887. 

"Six months after date, or before, at my option, I promise to pay to the 
order of W. R. McKeen, at 25 Nassau street, New ïork, six tiundred 
and sixty-nine tliousaiid one hundred and fifty dollars, for value recelved, 
and without relief from valuation or appraisement laws, and with mterest 
at six per cent, per annum after this date until paid; and I hereby pledge, 
as seeurity to the payment of this note, eleven thousand one hundred and 
sixty shares Terre Haute and Indianapolis Railroad Company and 4,440 
shares of Terre Haute and Logansport Railroad Company, with power 
hereby conferred upon the holder of this note to sell said stock, after defaull 
in the payment of tljis note, in such manner and at such times as he or they 
may deem proper, either at public or private sale, without notice. Said 
W. K. McKeen, or the tlien holder of this note, shall bave the right to 
purchase said stock at such sale. 

"Henry S. Ives, Trustée." 

On the occasion of the exécution of this note the contracting par- 
ties signed a paper in duplicate, of which the following is a copy : 

"This is to certify that on this, the 4th day of June, 1887, pursuant to the 
contract of June ist, 1887, by and between W. R. McKeen and Henry S. 
Ives, trustée, the said McKeen has assigned, transferred, and delivered to 
said Ives 8,560 shares of the capital stock of the Terre Haute and Indianapolis 
Railroad Company and 4,446 shares of the capital stock of the Terre Haute 
and Logansport Railroad Company, and has recelved from said Ives ($639,- 
500) six hundred and thirty-nine thousand five hundred dollars, and also 
the above-named shares of stock as collatéral seeurity for the payment of 
the note for ($669,150) sis hundred and sixtj'-nine thousand one hundred 
and fifty dollars provided for in said contract. 

"Henry S. Ives, Ti'ustee. 

"Wm. R. McKeen." 

Subsequently, June 13, 1887, McKeen transferred to Ives, trustée, 
one certiflcate calling for 2,594 other shares of the capital stoclv of 
the Terre Haute & Indianapolis Railroad Company; and 6 shares of 
stock in the same company were transferred to parties friendly to 
the Ives combination, in order that they might qualify as directors. 

On the éth day of June, 1887, after the exécution and delivery of 
the note for $669,150, and in order that the Terre Haute & Indian- 
apolis Railroad Company might pass under the control of Ives and 
his associâtes, the request was made that the directors, except Mc- 
Keen, resign, and their places be supplied by others, to be named 
by the new owners of the stock. The old board was accordingly con- 
vened, when Mr. Ramsey, the légal adviser of Ives and his asso- 
ciâtes, prepared an additional by-law providing that the board of di- 
rectors at any meeting might flll any vacancies occasioned in 
the board by death, resignatiou, or otherwise. 
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Tliis by-law being adopted, Henry Eoss, a member of the old board, 
resigdçfl, and in his place Frederick H. Short, a director and the 
secretary and assistant treasurer of the Cincinnati, Hamilton & Day- 
ton Eailway Ctompany, was elected to fill that vacancy. He imme- 
diately qnalifled and took bis seat as a director. Mr. Williams, an- 
other înember of the old board, also retired. Short thereupon pre- 
sented a resolution ordering the sale to Henry S. Ives, trustée, for the 
price of $62.50 per share, of 8,840 shares of the stock of the Terre 
Haute & Indianapolis Railroad Company, then in the treasury of the 
company, and standing in the name of McKeen, as its trustée. This 
resolution was adopted. Immediately thereafter Mr. Ramsey was 
elected a. director, and entered upon the duties of the office. Three 
otliers of cthe old board then resigûed, and their places were ftUed 
by the élection of 0. G. Waite, Henry S. Ives, and Christopher Meyer. 
The board consisted of Short, Ramsey, Waite, Ives, Meyer, CoUett, 
and MçKeen. To the board thus constituted, McKeen tendered his 
resign£(.ition as président, and, on motion of Mr. Eamsey, Ives was 
elected président, and immediately assumed the duties of that posi- 
tion. 

On the same day (June i, 1887) certiflcates for the 8,840 shares of 
stock in the Terre Haute & Indianapolis Railroad Company, in the 
treasury of that corporation, were, by order of the board of di- 
rectors, issued to Henry S. Ives, trustée. The latter delivered the 
same to Short, secretary and treasurer of that company, as well as 
assistant treasurer of the Cincinnati, Hamilton & Dayton Railroad 
Company. Ives, trustée, then made a draft upon Henry S. Ives & 
Co., of Kew York, payable to the order of the Terre Haute & Indian- 
apolis Railroad Company, for |552,500, — representing the price of 
the 8,840 shares at Î62.50 per share, — and delivered it to Short or 
to the assistant treasurer of that company. By direction of Short, 
treasurer, the amount of that draft was simply credited to the payée 
on the books of Henry S. Ives & Co., of New York, who shortly there- 
after failed in business. No part of the price agreed to be paid for 
the 8,840 shares was ever otherwise received by the Terre Haute & 
Indianapolis Railroad Company, or by any one in its behalf. 

On the 21st day of June, 1887, at a meeting of the stockholders of 
the Cincinnati, Hamilton & Dayton Railroad Company, the follow- 
ing resolutions, ofEered by Mr. Short, were unanimously adopted: 

"Whereas, th&- board of directors of this corporation, at a meeting duly 
held on May 30th, 1887, duly passed and adopted the following resolution, 
which is duly recorded in the minutes of sald meeting, vlz. : [Hère f ollow 
the resolutions of May 30th, 1887, above referred to.] And whereas, under 
the foregoing resolution, the directors of the company did sell on May Slst, 
1887, twenty thousand five hundred shares of sald guarantied stock of the 
par value of $1,025,000, the certiflcates for whlch were duly delivered to 
purchasers thereof: Now, therefore, be it resolved, that we hereby ratify, 
approve, and confirm the said resolution, and the sald sales of stock made 
thereunder, as well as ail other acts done under said resolution." 

The minutes of this stockholders' meeting, at which 36,307 shares 
were represented, make no express référence to the purchase of the 
stock of the Terre Haute & Indianapolis Railroad Company ; but the 
©vidence showed, beyond ail question, that the stockholders présent 
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at that meeting, with few, if any, exceptions, were aware of the fact 
— disclosed by the record of the meeting of the directors of the Cin- 
cinnati, Hamilton & Dayton Eailroad Company of May 30, 1887 — 
that the guarantied stock of the Dayton & Michigan Eailroad Com- 
pany was directed to be sold "in order to provide for the payment" 
of the stock of the Terre Haute & Indianapolis Eailroad Company, 
which Vice Président Ives had been previously authorized to pur- 
chase. No supposition to the contrary could be justifled by any 
reasonable view of the facts and circumstances. 

As bearing upon the inquiry whether the contract between Mc- 
Keen and Ives, trustée, was fully executed before the institution of 
the présent suit, the following additional facts may be stated : 

Within a short time after the above meeting of stockholders it was 
ascertained that, under the Ives management, assets and securities 
belonging to the Terre Haute & Indianapolis Eailroad Company of 
the value of nearly $2,000,000, as well as the' 8,840 shares of treasury 
stock of the same corporation, had ail disappeared. For what pur- 
poses they had been used is not shown. In conséquence , of dis- 
closures of the dishonest practices of Ives, he was displaced as an 
ofiScer of the Cincinnati, Hamilton & Dayton Eailroad Company, and 
Julius Dexter became its président. 

On the 3d day of December, 1887, the board of directors of the Cin- 
cinnati, Hamilton & Dayton Eailroad Company passed a resolution 
"that ail of the capital stock of the Terre Haute and Indianapolis 
Eailroad Company purchased by this company in June, 1887, amount- 
ing to 11,000,000, par value, shall be transferred upon the books of the 
said company unto Julius Dexter, as trustée, and that said Dexter 
be requested to exécute a certiflcate of trust as to said stock, as the 
same shall be transferred to him." A copy of this resolution was 
f urnished to McKeen on the 18th of January, 1888. And on the same 
day the Cincinnati, Hamilton & Dayton Eailroad Company, by its 
gênerai counsel, requested in writing that the dividend of July or 
August, 1887, and that to be declared February 1, 1888, "upon the 
shares of the stock transferred to Henry S. Ives, trustée, by the Terre 
Haute and Indianapolis Eailroad Company, on or about June 4, 
1887, amounting to 8,840 shares," be withheld, "said Ives having 
transferred said shares, or a large part thereof, to varions par- 
ties, without the authority of the Cincinnati, Hamilton and Dayton 
Eailroad Company, whose trustée he was, and for whose beneflt he 
held said shares." 

The Cincinnati, Hamilton & Dayton Eailroad Company, on the 8th 
day of December, 1887, commenced a suit against McKeen in the 
circuit court of the United States for the district of Indiana. The 
bill charged that prier to June 4, 1887, Ives, then vice président of 
the plaintifif, "was authorized by its board of directors to purchase 
on behalf of your orator, and as trustée for it, 20,000 shares of the 
stock of the Terre Haute and Indianapolis Eailroad Company, a cor- 
poration having a total capital stock of less than 40,000 shares, said 
shares being of the par value of $50 each, at a price not to exceed 
f 100 per share. The défendant was advised of said action of the 
board of directors, and of the authority of said Ives thereunder, and 
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théreilpon 8©ld to the said Ives, aa trustée for your orator, 11,1G0 
sharestoftbe' stock of said Terre Haute and ladiaaapolis Railroad 
Oompanf > at tîie îprice o{ 200 per cent., or |100 per share, amounting- 
to $1,116,000, and said Ives paid to the défendant on account of said 
purchasê, ont of the funds of your orator, as the défendant well 
Icnew, the sum of |889,500, leaving a balance due on account of the 
said purchasê of 1226,300." 

The bill also charged that at or about the same time Ives pur- 
chased from the Terre Haute & Indianapolis Eailroad Company 
8,840 shares of its stock, standing in the name of McKeen, at the 
price of 1552,500 (or $62.50 per share), and paid for the same ont of 
the plaintiff's funds; that, as part of the transaction, Ives, without 
the knowledge of the plaintifl, agreed to pay McKeen individually 
75 per cent, of the amount of the stock, to wit, |331,500, and also to 
purchasê from McKeen individually 4,446 shares, of the par value 
of $50 each, of the stock of the Terre Haute & Logansport Eailroad 
Company at the price of |1H,150 ; that, to cover the real transaction, 
Ives, as trustée, executed to McKeen the above note, dated June 4, 
1887, for $669,150, with interest at 6 per cent, and delivered the 
11,160 shares of the stock of the Terre Haute & Logansport Railroad 
Company as collatéral security for that note, with authority to Mc- 
Keen or the then holder to sell the said stock, as indicated in the 
note, in case of default in meeting it. After stating that Ives 
had no authority to purchasê the stock of the Terre Haute & Logans- 
port Railroad Coiïipany for or on account of the plaintiff, and that 
McKeen had always pretended to plaintiff, and plaintiff until re- 
cently had believed, that ail of the 11,160 and 8,840 shares had been 
purchased from him at $100 per share, the bill alleged that the real 
indebtedness of the Cincinnati, Hamilton & Dayton Railroad Com- 
pany to McKeen was $226,500, tbe balance remaining after deducting 
$889,500 paid by Ives from $1,116,000, the price of the 11,160 shares 
at $100 per share, which balance the plaintiff had offered and was 
willing to pay upon the retum to it by McKeen of the 11,160 shares 
of the stock of the Terre Haute & Indianapolis Railroad Company. 

The relief asked was that McKeen be enjoined from selling or other- 
wise disposing of said shares of stock, and that upon final hearing 
he be either required to accept $226,500, with interest, in full and 
final payment oi ail obligations of the plaintiff upon the said note for 
$669,150, to cancel that note against the plaintiff, and to deliver up 
the 11,160 shares of stock, or, in the alternative, that he be required 
to cancel that note as against the plaintiff, and retum the sum of 
^89,500, with interest from Jufae 4, 1887. 

On the 31st day of Deeember, 1888, while that suit was pending, 
the Cincinnati, Hamilton & Dayton Railroad Company brought a 
suit against the Terre Haute & Indianapolis Railroad Company, Ives, 
and McKeënj in which it alleged that it was the owner of 20,000 
shares of the stock of the latter company, which had been paid for 
with its funds; that 11,160 shares stood in the name of Ives, as its 
trustée, and the certificates therefor were held by McKeen as col- 
latéral security for a sum due to him from Ives, trustée; that the 
amount of the balance due was ih dispute; and that Ives, "without 
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the consent, authority, or knowledge ol jour orator, bas wrongfully 
caused the residue of said 20,000 shares of stock belonging to jour 
orator, and which were put in the name of jour orator, viz. 8,840 
shares, to be transferred to and unto the names of sundry persons, 
to your orator unknown, who are the clerks and agents of said Ives, 
but who nevertheless hold said stock, notwithstanding said unlawful 
transfers, as trustée for your orator, to whom said stock rightfully 
belongs." The bill in that suit also alleged that Ives was nc- longer 
an officer or stockholder of the Cincinnati, Hamilton & Dayton Rail- 
road Company, and that Julius Dexter, its président, had been au- 
thorized to rote said stock of the Terre Haute & Indiaaapolis Eail- 
road Company at its next meeting. The relief asked was a decree 
enjoining Ives and McKeen from voting upon said 20,000 shares of 
stoclc, and requiring the Terre Haute & Indianapolis Eailroad Com- 
pany to accept the vote cast thereon by Dexter for and on behalf of 
the plaintiff. 

On the 17th day of February, 1888, the Cincinnati, Hamilton & 
Dayton Eailroad Company dismissed the flrst of the above suits, and 
on the same day brought the présent suit. In the injunction suit 
brought December 81, 1887, the court denied the application for a 
preliminary injunction, and on the 3d day of March, 1888, the plain- 
tiff dismissed that suit. 

In his answer in the présent suit, McKeen denied every allégation 
of the bill imputing to him fraud or déception, or which implied that 
the sale by him to Ives was upon any other tenus than those in- 
dicated in the written agreement of June 1, 1887, or under any other 
circumstances than we hâve stated. His déniais hâve not been over- 
thrown by the évidence in the cause. 

As already indicated, the relief sought by the Cincinnati, Hamil- 
ton & Dayton Eailroad Company is a decree declaring McKeen a 
trustée for that company and its stockholders in respect to the sums 
paid to him by Ives, aggregating $889,500, and canceling, as against 
that corporation, the written agreement of June 1, 1887, and the note 
for 1669,150, of June 4, 1887. 

C. W. Fairbanks and Lawrence Maxwell, Jr., for appellant. 
Miller, Winter & Elam (Benj. Harrison and John M. Butler, of 
connsel), for appellee. 

Before HAELAN, Circuit Justice, and BUNN and SEAMAN, Dis- 
trict Judges. 

HAELAN, Circuit Justice (af ter stating the facts as above reported). 

The principal contention of the plaintiff is that the moneys paid 
to McKeen belonged to it, and, although paid by Ives for its benefit 
and by authority of its directors, were paid in part exécution of a con- 
tract unauthorized by the plaintiff's charter or by the statutes of the 
state of which it was a corporation; and the same view as to want 
of corporate power was urged in relation to the agreement and note 
signed by Ives, trustée. 

The défendant, among other things, insista that he did not con- 
tract with Ives as representing, nor receive the moneys in question 
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as coming from, oç as being paid for, the plaintiff ; that the contract 
between him and Ives was f ully executed before this suit was 
brought; and that, under the circumstances disclosed by the évi- 
dence, a court of equity will not give the relief asked, even if it were 
true — which, however, the défendant dénies — that the plaintifE was 
incompétent under its charter, or forbidden by the law of its créa- 
tion, to maie or to apply its funds in discharge of the agreement and 
note sought to be canceled. 

If it be true that the plaintifE was without corporate power, under 
its charter or the laws of Ohio, to use its fuùds in the purchase of 
shares of the stock of the Terre Haute & Indianapolis Kail- 
road Company or of the Terre Haute & Logansport Railroad Com- 
pany, and if it be also true that McKeen, during his negotiation with 
Ives, knew or should be held to hâve known, that the latter in fact 
represented the Cincinnati, Hamilton & Dayton Railroad Company, 
and that the cash payments made by Ives were with funds belonging 
to that corporation, — upon which matters we express no opinion, — 
it does not follow that the plaintifE is entitled to the relief it now 
seeks. 

It seems to the court that the cases of Thomas v. Railroad Co., 101 
CJ. S. 71, 85, and of St. Louis, V. & T. H. R. Co. v. Terre Haute & I. R. 
Co., 145 U. S. 395, 400, 406, 12 Sup. Ct 953, particularly the latter, 
are décisive of this case. 

In Thomas V. Railroad Oo. the court said: 

"There çan be no question tijat in many instances where an Invalid contract, 
which the pàrty to It might hâve avoided or refused to perform, has been 
fully performed on both sides, whereby money has been paid or property 
changea hands, the courts hâve refused to sustain an action for the recovery 
of the property or the money so transferred. In regard to corporations, the 
rule has been well laid down by Comstocli:, C. J., In Parish v. Wheeler, 22 N. 
Y. -494, that the executed dealings of corporations must be allowed co stand for 
and agalnst both parties when the plalnest rules of good faith require it." 

St. Louis, V. & T. H. R. Oo. v. Terre Haute & I. R. Co. was a suit 
in equity by the St. Louis, Vandalia & Terre Haute Railroad Com- 
pany, an Illinois corporation, against the Terre Haute & Indianap- 
olis Railroad Company, an Indiana corporation, to set aside and 
cancel a conveyance of the plaintifE's railroad and franchise to the 
défendant for a term of 999 years. The principal ground upon 
which the plaintifE corporation sought that relief was that the 
lease was void for want of lawful authority in either party to enter 
into it. The court adjudged that the contract was clearly beyond 
the corporate powers of the défendant company, but deemed it un- 
necessary to express a deflnite opinion upon the question whether 
the contract between the parties was beyond the powers of the 
plaintiff, because "a contract beyond the corporate powers of either 
party is as invalid as if beyond the corporate powers of both." 

Assuming, as contended by the plaintiff in that case, that the con- 
tract was ultra vires of the défendant, and therefore not binding 
upon either party, nor capable of sustaining a suit upon it at law or 
in equity by either party against the other, the court said : 

"It does not, howeVer,; follow that this suit to set aside and cancel the con- 
tract can be malntained. If it can, it is somewhat remarkable that. In the 
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repeated and full discussion wtiich the doctrine ot ultra vires bas undergone 
in the English courts within the last flfty years, no attempt has been made 
to bring a suit like this." 

After showing that the English cases relied on were inapplicable 
to the case then under considération, the court proceeded: 

"Tlie gênerai rule in equity, as at law, is 'In pari delicto potior est conditio 
defendentis;' and tlierefore neitlier party to an illégal contract will be aided 
by the court, whether to enf orce it or to set it aslde. If the contract is Illégal, 
affirmative relief agalnst It will not be granted at law or in equity, unless 
the contract reniains executory, or unless the parties are not in equal fault; 
as, where the law violated is intended for the coercion of the one party and 
the protection of the other, or where there has been fraud or oppression on 
the part of the défendant Thomas v. Rlchmond, 12 Wall. 349, 355; Spring 
Co. v. Knowlton, 103 U. S. 49; Story, Bq. Jur. § 298. While an unlawful con- 
tract, the parties to which are in pari delicto, remains executory, its In- 
validity Is a défense In a court of law; and a court of equity will order 
its cancellation only as an équitable mode of making that défense effectuai, 
and when necessary for that purpose. Adams, Bq. Consequently, It is well 
settled at the présent day that a court of equity will not entertain jurisdlc- 
tion to order an Instrument to be delivered up and canceled upon the ground 
of illegality appearing on Its face, and when, therefore, there is no danger 
that the lapse of time may deprive the party to be charged upon It of his 
meaas of défense. Storj', Bq. Jur. § 700a, and cases cited; Simpson v. 
Howden, 3 Mylne & O. 97; Ayerst v. Jenklns, L. R. 16 Bq. 275, 282. When 
the parties are in pari delicto, and the contract has been fully executed on 
the part of the plaintifif by the conveyance of property or by the payment of 
money, and has not been repudiated by the défendant, It Is now equally well 
settled that oeither a court of law nor a court of equity will assist the plaintiff 
to recover back the property conveyed or money paid under the contract. 
Thomas v. Richmond, above cited; Ayerst v. Jenklns, L. R. 16 Eq. 275, 284." 

In illustration of the rule jùst stated, the court further said: 
"In the case at bar, the contract by which the plaintiff conveyed its railroad 
and franchise to the défendant for a term of nine hundred and ninety-nine 
years was beyond the defendant's corporate powers, and therefore unlawful 
and void, of which the plaintiff was bound to take notice. The plaintiff 
stood in the position of alienating the powers which it had received from 
the State, and the dutles which it owed to the public, to another corporation, 
which it knew had no lawf ul capacity to exercise those powers or to perform 
those duties. If, as the plaintiff contends, the contract was also beyond its 
own corporate powers, it is certainly in no better position. In either aspect 
of the case the plaintiff was in pari delicto with the défendant The 
invalidity of the contract in vIew of the laws, of which both parties were 
bound to take notice, was apparent on its face. The contract has been 
fully executed on the part of the plaintiff by the actual transfer of Its 
railroad and franchise to the défendant; and the défendant has held the 
property, and paid the stipulated compensation from time to time, for 
seventeen years, and has taken no steps to rescind or repudiate the con- 
tract" 

Has the contract which the appellant seeks to hâve rescinded been 
fully executed, or does it remain executory in any material respect? 

McKeen agreed to sell and deliver to Ives 11,160 shares of the 
capital stock of the Terre Haute & Indianapolis Railroad Company 
and 4,446 shares of the capital stock of the Terre Haute & Logans- 
port Railroad Company, certiflcates for the latter shares and for 
8,560 of the 11,160 shares to be delivered to Ives on the 4th of June, 
1887, and certiflcates for the remaining 2,600 shares of the stock of 
the Terre Haute & Indianapolis Railroad Company to be delivered 
30 days from that date. Ail thèse things were done by McKeen 
within the time limited by the written agreement. 
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In ii50iisid«rati6li of McKeen's agreement to sell and deliver thèse 
sharèsôf 'thé stock of both the Indîana corporatiôiis, iTes, on June 
l, 1887, paid to McKeen |250,000 in cash, and agrëed to pay to Mm 
on the 4th of Julie, 1887, the additional sum of |639,500, and to 
exécute a note dàted on that day for $669^150, payable six months 
after date, and beating 6 per cent interest, and providing for the 
sale and purcliaèe of the above çertiflcates of stock in the form, 
and upon the tenns, usually adopted in cases of notes secured by 
coUaterals, and to assign and transfer those çertiflcates to McKeen 
as collatéral seeurity for the payment of the above note. AU thèse 
thingâ wëre done by Ives within thé time limited by the contract. 

It would seem, then, that, witHin the meaning of the gênerai 
rule to which we hâve adverted, the contract between the parties 
was fully executed on the 4th day of June, 1887. In Sturges v. 
Crowninshîeld, 4 Wheat 122, 197, Chief Justice Marshall said 
that "a contract is an agreement in which a party undertakes to do, 
or not to do, a particular thing." And in Fletcher v. Peck, 6 
Cranch, 87, 136, he said that "an executory cohtract is one in which 
a partj[ binds himself to dO; or not to do, a particular thing;" and "a 
contract executed is one in, which tbeobject of [the] contract is per- 
formed," Bach particular thing speéified in the agreement of June 
1, 1887, to be done by the respective parties was done on the 4th 
day of June, 1887; so thàt a suit institutejj after that day to com- 
pel its spécifie performance could hâve been dismissed upon the 
sole grotindthat, nothing remained to be done which its provisions 
required, at the hands of either party. If neither party could hâve 
raaintained a suit of that character, it is not perceived upon what 
ground the contract between them could be characterized as execu- 
tory in respect to any of its proviMons. It cannot be deemed to hâve 
been executory because of the nonpaymeht of the note for $669,150 
prior to the commencement of this suit. The written agreement 
of June 1, 1887, so far as it related to the balance of the price of the 
stock sold to Ives, after çrediting the cash payments of |250,000 
and f 639,500, required only the exécution and delivery of his note for 
a specified amount, containing certain provisions, aùd to be secured 
by the stock to be delivered to McKeen as collatéral. Besides, 
under the law of the state in which the contract was made, anything 
may be rpgardèd as payment which the creditor accepta as pay- 
ment; and by the same law, if the note given in payment is nego- 
tiable according to the commercial law, the presumption is that 
it was received as payment. Weston v. Wiley, 78 Ind. 54, 56; War- 
ring V. Hill, 89 Ind. 497, 501; Nixon v. Beard, 111 Ind. 137, 12 N. E. 
131; Louden v, Birt, 4 Ind. 566; Tilford v. Eoberts, 8 Ind. 254. 
Interpreting the agreement of June 1, 1887, in the light of the cir- 
cumstances attending its exécution, it cannot be doubted that the 
note for $669,150, secured by the stock of the two Indiana corpora- 
tions, was aceepted by McKeen as payment And Judge Jenkins 
well said, in the présent case, that, "whatever might be the rights 
of one who Js to reçoive money under a contract, it cannot be that 
the party îWhQ ii to pay in a spécifie manner, and has so paid by 
obligations satisifactory to the payée, can repudiate the transaction. 
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and claim the contract still to be an existing, unexecuted agree- 
ment." 

If, then, the original contract now sought to be rescinded was f ully 
executed before this suit was brougbt, what principle will justify 
the interférence of a conrt of equity in behalf of the plaintiff? 
If the contract was illégal because beyond the corporate powers 
«f the plaintifl, the parties were equal in fault, — the one for using 
its funds for purposes foreign to the objects of its création, the 
other for accepting and appropriating such funds; both being bound 
to take notice of the limitations which the statutes of Ohio put upon 
the authority of the Cincinnati, Hamilton «& Dayton Railroad Com- 
pany, l^ov can the assistance of a court of equity be invoked upon 
any ground of oppression or fraud on the part of the défendant. 
Neither the bill nor the évidence suggests any fact showing op- 
pression. Fraud in certain particulars is indeed charged by the bill, 
but the allégations to that effect are expressly denied, and the 
évidence does not overcome the answer on that point. The case, 
then, cornes within the décisions of the suprême court of the United 
States above cited, so far as the bill seeks, in behalf of the railroad 
company, a decree adjudging the défendant to hold the moneys re- 
ceived from Ives in trust for it. 

In respect to the prayer for the cancellation of the note given by 
Ives, there is no need for the interposition of equity, even assuming 
the contract, in ail its parts, to hâve been illégal and void as beyond 
the corporate powers of the railroad company. If, at the time this 
suit was commenced, the company was liable to suit by McKeen, 
either at law or in equity, upon the note itself, or for its amount as 
being the balance of the stipulated price for the shares purchased 
hy Ives, trustée, the illegality of that contract would hâve been a 
complète défense. Upon the theory that the contract was ultra 
vires of the plaintiff, it may be that a suit in equity might hâve been 
maintained for the cancellation of the note, if one had been com- 
menced before the note fell due, and while there was danger of its 
being transferred to a bona flde holder for value, without notice 
from the note itself or otherwise of the illegality of the contract ont 
of which it arose. But this suit was not brought until after the 
maturity of the note, and therefore a transf er of it, after the institu- 
tion of this suit, to a third person, would not hâve eut off any défense 
that the railroad company could hâve made as against McKeen, 
the payée. 

It may be stated as part of the history of this litigation that, a 
few days after the présent suit was brought, — that is, on the 27th 
of February, 1888, — ^McKeen notiâed both Ives, trustée, and the 
Cincinnati, Hamilton & Dayton Railroad Company, that under au- 
thority conferred by the note itself he would, at a named hour and 
place, on the 8th of March, 1888, sell as an entirety the stock pledged 
as collatéral security for its payment. It was sold at the time and 
place designated, McKeen becoming the purchaser at the price 
of 1750,000. Of this purchase McKeen notifled the président of the 
Cincinnati, Hamilton & Dayton Company, as well as of the amount 
of the surplus in his hands over and above the face of the note. 
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i»Llth«Enigh thfe faets relating to this sale were fully set forth in the 
answer of McKeen, we hâve considered the question of the cancella- 
tion of the note in the light of the situation as it was when the 
présent suit was 'brought. This we hâve done because it is insisted 
that the jurisdiction of the court to decree the cancellation of the 
note given by Ives dépends upon the facts as they existed when that 
jurisdiction was involœd. 

It has been suggested that thèse principles should not be applied 
to the injury of the stockholders of a corporation which has mis- 
applied its funds in violation of its charter, or for objects foreign to 
those for which it was created. Whatever force tMs suggestion 
would hâve had if suit in the name of the corporation had been 
brought before the contract sought to be rescinded was fully exe- 
cuted, or however strongly, under some circumstances, it would ap- 
peal to the chancellor in a suit brought by or for the beneflt of 
stockholders even after the exécution of the contract, it is not en- 
titled to weight in the présent case. Although the plaintiff seeks 
a decree declaring that McKeen holds the $889,500, received from 
Ives, in trust for its stockholders as well as for itself, there is no 
allégation in the bill that the stockholders were not fully aware 
of the negotiations between Ives and McKeen, or of the use by the 
plaintiff of its funds for- the purchase of the stock of the two In- 
diana corporations. We are satisâed, from the undisputed facts 
and from ail the circumstances of the case, that the stockholders, 
with very few, if any, exceptions, were cognizant of Ives' move- 
ments in the interest of the Cincinnati, Hamilton & Dayton Eail- 
road and of hlmself. They could not hâve been ignorant of the 
transactionâ of Ives and his associâtes^ nor of the two suits in- 
stituted in the circuit court of the United States sitting in Indiana. 
While they retûained inactive, Ives contrived to dissipate a very 
large amount of the assets of the Terre Haute & Indianapolis Eail- 
road Company. So that, when this suit was brought, the stock of 
that Company, obtained by him from McKeen, had materially di- 
minished in value. The restoration of the parties to their original 
position has beèome an impossibility; and, while that considéra- 
tion aloné might not justify the court in refusing to rescind an 
executory contract entéred into by a quasi public corporation in 
violation of lp,w, it is of great weight when the extraordinary power 
of equitv to cancel an execbted contract is invoked. Delaine Oo. v. 
James, 94 U. S. 214; Union R. Co. v. Dull, 124 U. S. 182, 8 Sup. Ct. 
433. Wë are of opinion that the corporation, so far as it may be 
considered as representing stockholders, is precluded from obtaining, 
àt thë hands of a court of equity, the relief asked in the bill. St. 
Louis, V, & T. H. E. Co. t. Terre Haute & I. R. Co., 145 U. S. 393, 408, 
12 Sup. Ot. 953; Graham v. Eailway, 2 Macn. & G-. 146. 

For the téasôns stated, the decree below is afSrmed. 
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FUENALD V. GLENN. 

(Circuit Court of Appeals, Second Circuit October 15, 1894.) 

No. 123. 

1. BquiTT — Enjoinins Pboceedings in Another Coubt. 

A court of equity will not interfère to set aside an interlocutory decree 
in a cause tlien pending in anotlier court. Tlie party complaining of such 
a decree bas a sufflcient remedy by applying to tlie court wliich made it, 
and it would be most unseemly and an intolérable interférence witli the 
ordinary administration of justice, for another court to assume to inter- 
pose. 

a. Same— AcTiOîT IN State Court. 

A Virginia corporation, being insolvent, executed a deed of trust for 
the benefit of creditors; and subsequently, in a suit in equity In a Virginia 
court, Instituted by creditors, and to which the corporation, some of Its 
directors and the trustées under the deed, were parties, an account of its 
affaira was taien, its debts ascertained, the deed of trust adjudged valld, 
and a new trustée appolnted by the court, and directed to sue stock- 
holders for unpaid subscriptions. While such suit was still pending, await- 
Ing reports of the trustée before final adjustment of the claims of creditors, 
etc., the trustée sued complainant in this court to recover a subscrip- 
tion to stock, and complainant flled this bill to restrain the prosecution 
of the trustee's action at law, alleglng fraud and collusion between the 
trustée and creditors and some of the directors of the corporation, in 
the Virginia suit, to exaggerate claims against the corporation, and throw 
the burden of loss ui)on nonresident stockholders, and praying that the 
decrees of the Virginia court might be dedared null and void, the trustée 
enjoined from prosecuting his action, or that an account mlght be taken 
of the UabiUties and assets of the corporation and the moneys received by 
the trustée. BeU, that while the United States circuit court Is not pre- 
cluded from exercislng, In proper cases, the inhérent jurlsdiction of courts 
of equity to restrain actions at law, though the particular action may be 
based on the judgment of a state court, it would be whoUy Improper, and 
an intolérable interférence with the orderly administration of justice, for 
a court of equity to undertake to annul the interlocutory decree of anotber 
such court In a pending cause, especially when the latter court is the forum 
where the litigation naturally belongs, when ail parties are before it, and 
hâve full opportunity to apply in it for redress of thelr grievances, and 
when the party applying bas long neglected to avail himself of such 
opportunity. 

S. Equity Pbacticb— Parties— Stockholders of Corporatioft. 

In a suit to ascertain the indebtedness of an insolvent corporation, col- 
lect the assets, and apply them to pay the debts, the corporation repre- 
sents the stockholders, and there is no necessity for maklng them parties. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a suit by Francis P. Furnald against John Glenn to 
restrain the prosecution of a suit at law. From a decree dismîss- 
ing the bill of complaint (56 Fed. 372), complainant appealed to this 
court. 

George Zabriskie and J. Archibald Murray, for appellant 
Charles Marshall, Arthur H. Masten, and Burton N. Harrison, for 
appellee. 

Before BEOWN, Circuit Justice, and WALLACE and SHIPMAN, 
Circuit Judges. 

V. 64F.no. 1 — 4 
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WALLAOE, Circuit Judge. The complainant appeals from a de- 
cree of the circuit court for the southern diatrict of New York dis- 
missing; his bill, flled to restrain tiie prosecution of a suit at law 
pending in tha£ court, brought against him by John Glenn, trustée, 
etc. In the suit at law the présent complainant is alleged to be 
a stockholder of the National Express & Transportation Company, 
a Virginia, cqr|^i;àtioh, which became finamcially embarrassed in 
September^ 1^6, and executed a deed of trust to Hoge and others, 
as trustées for the benefit of its creditors. It owed debts for bor- 
rowed money, services rendered, and other obligations, amounting 
to àbout $273,000, and its principal assets consisted of unpaid sub- 
Bcriptions from stockholders, amounting to over |3,000,000. Its 
stockholders, at a meeting assembled for considering the situation, 
adoptëd a résolution instructing the directors to make a call upon 
the uiij)aid stock for the purpose of extricating the company and 
paying its debts. This was the last meeting ever held, and nothing 
was doue to carry the resolution into effect. The trustées under 
the trust undertook tocoUect some of the assets, but accomplished 
littlè. ïn November, 1871, a creditors' suit was brought by W. W. 
Glenn, In phancery court of the city, àf Richmond, in Virginia, in 
behalf of himself and such other creditors of the company as might 
becpme parties, to obtain a construction of the deed of trust, ascei- 
tain tbe ifldebtedness of the company, conapel the board of directors 
to make à càll upon the stockholders for enough of their unpaid sub- 
scriptioBS to satisfy the debts, to appoint a receiver to collect the 
assets, and to hâve the moneys coUected brought into court, and 
applied to the payment of the debts. Although the trustées and 
some of the directors were madè parties, the corporation was not 
served with process in the suit, nothing of practical value was ac- 
complished, and the efforts of the attomeys for the creditors seem 
to bave been spent in ai vain attempt to induce the ofiQcers to ap- 
pear for the corporation and co-operate in the purposes of the suit. 
In 1879, however, an amended and supplemental bill was âled, and 
the corporation was sen^ed with process by sefvice upon Andersen, 
a director. The Baltimore & Ohio Eailroad Company, the Bank of 
Commerce of Baltimore, ànd the PhUadelphia, Delaware & Baltimore 
Bailroad Company, creditors of the express company, intervened, 
upon pétition, asking to be made coplaintiffs in the suit, and their 
pétitions were granted. A decree pro confesso was made, and an 
order of référence to a commissioner to take an account of the 
debts of the company. The claims of a large number of creditors 
were proved before the commissioner. The suit then proceeded to 
an interlodutory decree, which was made December 14, 1880. That 
decree adjudged, among other things, that the deed of trust made 
by the company was valid, and passed to the trustées and their suc- 
cessors ail the property of the corporation, including the amount 
unp?iid pu ithe stock and not called; that the trustées, nev'ertheless, 
had no légal right to sue for or recover the same until called by the 
company or by the court on def ault of the company ; that there was 
due certain îridebtedness specifled in the report of the commissioner, 
to whom it had been referred to ascertain the debts of the company, 
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and the aggregate amount thereof was about $509,392; that there 
were no means of payment except the amount of the capital stock 
which had not been caJled; that a call of 30 per cent, was neces- 
sary, and was thereby ordered, and the several stockholders of the 
Company were required to pay the same; and that the suit be re 
tained for future considération as to the priority of payment of 
the debts, and for further action of the court in case other calls or 
assessments should be necessary. The decree also removed the 
trustées under the trust deed, and appointed John Glenn trustée 
in their place; and he was directed from time to time to make to the 
court a report, and the distribution of the fund among those entitled 
thereto was reserved for the considération of the court upon the 
reports of the trustée. In July, 1883, a further decree was made 
in the cause, authorizing Grlenn^ as trustée, on the payment to him 
within six months from that date, by any person liable as a sub- 
scriber for the stock, of 25 per cent, of the original amount of the 
subscription, to exécute a receipt therefor, which should operate 
as a full acquittance and discharge on account of such subscription. 
The court also ordered that notice be given, by mail, of a copy of the 
decree to every person against whom any liability was asserted in 
the suit. Notice of that order was given to ail thèse persons pur- 
suant to the terms of the decree. In April, 1884, certain stock- 
holders of the Company âled a pétition, in behalf of themselves and 
ail other stockholders who desired to join, to set aside the decree, 
and for a rehearing of the cause. Pending the disposition of 
this pétition, the suit was removed from the chancery court of 
Eichmond to the circuit court of Henrico county. Answers were 
filed by the parties plaintiff to the pétition of the stockholders, and 
proofs were taken upon the issueS' made by the pétition and an- 
swers. Upon that hearing, among other things, it was insisted for 
the petitioners that the corporation was never properly before the 
court, and the court was without jurisdiction to render the decree; 
that the stockholders were not represented in fact; and that the 
claims allowed against the company were barred by the statute of 
limitations. March 4, 1885, the court made a further decree, dis- 
missing the pétition conditionally. That decree contained the 
following clause: 

"But thls decree is to be without préjudice to any subséquent application 
of the petitioner or other stockholders to reopen the decree entered in this 
cause on the 14th day of December, 1880, so far as may be necessary to 
inquire Into the valldlty of any of the debts against sald company recog- 
nized in sald decree; such application to sét out sufflcient reasons to Justlfy 
the court In reopening the decree for sald purpose, and to be accompanled 
wlth a tender of adéquate security to pay ail the costs awarded to any 
party, and ail damages sustalned by any party by reason of such application, 
and In other respects to abide the judgment of this court." 

Subsequently, decrees were made in the cause for further calls 
upon the stockholders for unpaid subscriptions. December 13, 1886, 
Glenn, the trustée appointed by the decree, brought suits in the cir- 
cuit court of the United States of the southern district of New 
York against a number of alleged stockholders, among them one 
against the complainant, to recover the judicial calls made by the 
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dectéfes of the Virginia courts. The ptesent bill was flled to re- 
strain tàé prosecution of that suit. It proceeds upon the theory 
that neither the company, the complainant, nor any person rep- 
resenting stockholders was made a party in the Virginia suit; that 
the creditors, the trustées under the trust deed, and some of the 
directors colluded to deprive the stocliholders of any opportunity to 
con test the claims of the alleged creditors; that, by their connivance, 
claimS were established by the decree without adéquate eTidence, 
and others wère established as to which there were Talid défenses 
which were intentionally concealed from the court; that the com- 
promises made with varions stockholders, pursuant to the order of 
the court, were unjustifiable, and inequitably increased the lia- 
bility of other stockholders; and that generally the proceedings 
were fraudulently conducted, in order to make the claims against 
the company as large as possible, and charge the burden of the 
adjudged indebtedness on the nonresident stockholders. The prayer 
of the bill is that the decrees of the chaneery court of the city of 
Richmond and the circuit court of Henrico county may be adjudged 
to haTe been made without jurisdiction, and to hâve been pro- 
cured by fraud and collusion, and to be nuU and void; and for an 
injunction against setting up or enforcing them, and restraining 
Glenn from proceeding in his action at law. It also prays as alter- 
native relief that an account be taken of the liabilities and assets 
of the company, and that, in taking the account, proof be taken 
of the validity of ail claims set up against the company, and that 
the trustée be required to account for ail property received by him 
or his predecessors in the trust, and charged with the whole amount 
unpaid on the compromised subscriptions. 

Great industry and astuteness on the part of counsel hâve been 
displayed in presenting by the bill and proof s every circumstance 
which cah in any conceivable way militate against the good faith 
and the légal effect of the proceedings in the Virginia suit, but there 
is such a manif est waut of equity in the attempt made by the bill to 
transfer to a foreign forum a litigation which properly belongs 
to the courts of Virginia, — the state where the corporation was 
domiciled, and in référence to whose laws the stockholders con- 
tracted, — which is still pending in the court of original jurisdiction, 
and when that court remains open to the complainant and other 
stockholders for ail necessary redress of their grievances, that a few 
controlling considérations will suffice to dispose of the case without 
any extended discussion of collatéral questions. 

The averment that the corporation was never made a party 
to the Virginia suit can be safely disregarded. If true, there was 
no occasion for the bill, and an appeal to a court of equity is un- 
necessary, because the fact would nullify the proceedings and the 
decree in the Virginia suit, and afford a simple and perfect défense 
to the suit at law. Notwithstanding the testimony of Anderson, 
who is in doubt Whether he was ever a director, but is confident 
that, if he everwas, he had resigned before service of process upon 
him, we think that he was a director when served, and consequently 
that the corporation was regularly made a party to the suit. Lewis' 
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Adm'r v. Glenn, 84 Va. 947, 6 S. E. 866. The corporation in such a 
suit représenta the stockliolders, and there is no necessity for making 
them parties. They are parties by représentation, and are eflPee- 
tually présent. Hawkins v. Glenn, 131 U. S. 319, 9 Sup. Ct. 739. 

The theory that the trustées or directors colluded with the cred- 
itors to deprive the stockholders of an opportunity to be represented 
cannot be accepted. At the inception of the suit, the counsel for 
the creditors labored with Perot, the président, to induce Mm to 
hâve the corporation appear and answer; and, when process was 
ânally issued against the corporation, attempts were made to serve 
ît in every practicable method. Although the corporation and stock- 
holders were not heard in the proceedings, this was not by the 
prociirement or purpose of the creditors, but because of the neglect 
of the agents of the stockholders, the oflicers of the corporation, who 
seem to hâve preferred to disclaim any responsibility as directors 
or liability as stockholders, and trust to the chances of litigation for 
immunity. If the corporation had appeared and contested the suit, 
it is entirely plain that the decree could not hâve properly been other 
than it was, except in a siagle particular. This is shown by the 
judgments of the court of appeals of Virginia in Lewis' Adm'r v. 
Glenn, 84 Va. 947, 6 S. E. 866, and Hamilton v. Glenn, 85 Va. 901, 
9 S. E. 129. It may be that there were valid défenses to some of 
the claims, in whole or in part, whiçh were established by the cred- 
itors against the corporation, and consequently that the decree er- 
roneously âxed the aggregate of indebtedness upon which the assess- 
ment was based; but in ail other respects the decree is not subject 
to any just criticism ; and if it is true that as to some of thèse claims 
there were valid défenses known to the creditors who proved them, 
and concealed in order to mislead the court, it is beyond doubt that 
many of the claims proved were in ail respects honest and valid 
obligations of the company, and the creditors who proved them had 
no interest in promoting the invalid claims, and did not participate 
in doing so. The attempt to infect the valid claims, and impute to 
the creditors proving them knowledge and participation in the proof 
of the dishonest or invalid ones, because ail the claims were repre- 
sented by the same solicitors, and the solicitors knew of the défenses 
which might hâve been made, is a violent use of the doctrine of pre- 
sumptivefraud. The considérations presented to us to show that there 
was no good défense to thèse claims, if they hâve not f ully convinced 
us, were probably sufflcient to convince thèse solicitors. Under 
thèse circumstances a court of equity is asked to annul a decree of 
another court of equity in a pending cause, to which court and cause 
the stockholders can now resort to redress any errors of which they 
can reasonably complain. 

The circuit court of the United States are not precluded from ex- 
ercising in proper cases the inhérent jurisdiction of courts of equity 
to restrain the prosecution of ùnconscionable actions at law, not- 
withstanding the particular action may be based upon the judg- 
ment of a state court. Payne v. Hook, 7 Wall. 425 ; Barrow v. Hun- 
ton, 99 U. S. 80; Johnson v. Waters, 111 U. S. 640, 4 Sup. Ct. 619; 
Marshall v. Holmes, 141 U. S. 589, 12 Sup. Ct. 62; Mississippi Mills 
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y. Cobn, slBO m S. 202, 14 Sup. Ot f 5. How far they can with pro-^ 
priety undertafce to review and nullify a decree of a coiirt of equity, 
impeached for fraud, made by a state court having plenary jurisdic- 
tion and theusual powers of courts of equity, by blll of rèview and 
otherwise, to révise their own proceedings and decreés, we are not 
now called upoû to consider. We are asked to annul the interlocu- 
tory decree of thej Virginia court; and, if tliis were done, the only 
effect would be to leave the cause to proceed in that court just a» 
though the decree had not been made. The corporation is not a 
party hère; the trustées to whom it transferred ail its assets are not 
parties; thé creditors who intervened and made themselves parties 
to the suit are not hère, and, the deCree being adjudged nuU for 
fraud, noné of them would be represented by the trustée who dérives 
ail his authority by it; and, under such conditions, the theory that 
the court below tould take an account of the liabilities and assets 
of the Company^ and proceed to assess the stockholders and satisfy 
the debts, is preposterous. No authority has been cited for the 
proposition! that one court of equity will undertake to annul the in- 
terlocutopy decree of another court of equity; and there is no sup- 
port for it ùpon principle or in good sensé. The party complaining 
of stich a decree has a sufflcient remedy by applying to the court 
which made it, and it would be most unseemly, and an intolérable 
interfereiice with the orderly administration of justice, for another 
court tOi âssuine to interpose. That the decree is interlocutory 
merely isiiettled by the décisions of the highest court of Virginia. 
Rawlings y. Eawlings, 75 Va. 76; Thomson v. Brooke, 76 Va. 160. 
In Virginia^ as elsewher«e, the rule is that only those decrees are 
final in which no further order of the court is necessary to give com- 
pletely the relief contemplated by the court; and until final decree 
the court haafull Control over the cause. In the courts of Virginia 
this rule is èspecially pronounced. Cocke's Adm'r v. Gilpin, 1 Rob. 
(Va.) 20; Ryan's Adm'r v-McLeod, 32 Grat 367. It is well estab- 
lished by the authoritiès that equity will not interfère to set aside 
pi*oceedings in an action in another court upon charges of fraud, 
where the party seeking it8 aid has been guilty of lâches or fault, 
or when relief is open in the original action to the complaining 
party by a proper application. Sanders v. Soutter, 126 N. Y. 193, 27 
N. K 268; Dufossat v. Berens, 18 La. Ann. 339; Dalhoflf t. Keenan, 
66 lowa. 679, 24 N. W. 273; Brown v. County of Buena Vista, 95 U. 
S. 157; Nougue v. Clapp, 101 U. S. 551; Graham v, EaUroad Co., 118 
U. S. leiySSùp. et. 1009. 

The provision made in the interlocutory decree reserving the 
privilège to any stockholder of the company to apply to reopen 
the decree, and contest the validity of any debt against the company 
recognized by it, was accompanied with just and reasonable condi- 
tions, and was in ail respects a wise exercise of judicial discrétion. 
The complainant was informed as éarly as in July, 1883, of the 
pendehcy and nature of the Virginia suit. From that time until the 
coramenoementcif the suit at law to recover the assessment, he had 
an opportunity to acquaint himself with the proceedings, and inter- 
vene to reopen the decree, — a privilège whidh was givëù by the court 
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to other stockholders, and was subsequently preserved for ail stock- 
holders by the fonnal amendment of the decree. When he filed the 
présent bill, that remedy was still open to him; and, so far as ap- 
pears, he can still resort to it. It would be grossly inéquitable to- 
wards the creditors whose honest claims ar-e established by that de- 
cree, after this lapse of time, and when possibly they may hâve lost 
the évidence of their claims, to vacate the decree, and undo ail the 
subséquent proceedings in the suit. 

We are of the opinion that the court below properly dismissed the 
complainant's bill. To sanction his suit would be to countenance 
similar suits on behalf of each stockholder who may be sued for an 
assessment in any of the courts of the score of states in which the 
stockholders are to be found. The spectacle of a multitude of courts 
sitting concurrently in review of an interlocutory decree of a Vir- 
ginia court, and assuming to control its proceedings, would be a re- 
proach and disgrâce to our jurisprudence. The decree of the circuit 
court is afflrmed, with costs. 



MOEKIS V. BRADLEY FP^TILIZER CO. 
(Circuit Court of Àppeals, Thircl Circuit November 1, 1S94.) 

Ko. 1. 

1. Sale of Chattel— Implied Waeranty op Fitnbss. 

Défendant telegraphed and wrote plaintiff, requesting it to ship a G. 
mill, of same size and kind as one sold to tlie P. Sait Co., stating that he 
wanted the mill for grinding limestone. Plaintiff shipped a G. mill, of 
the size and kind described, which proved unsuccessful in defendant's 
business, as he wished to grlnd wet limestone, for which the mill was 
not adapted. In a letter written subsequently, défendant told plaintiff 
that one E. (not connected with plaintiff) had recommended the mill, and 
he (défendant) thought h© would try it. HeU, that thèse facts failed to 
show that the purpose for which the article ordered was to be used 
was disclosed to the seller, and rellance placed on his Judgment, so as 
to give rise to an implied warranty of fltness. 

2. Same— Statbment in Catalogue. 

Two years before the sale of the mill, plaintiff's agent had giren 
défendant a catalogue advertising the G. mill, which stated that it would 
grlnd substances "as hard as flint and as soft as lime. * * * It will 
grlnd wet or dry,"— but which showed, by other passages that "wet or 
dry" referred tp alternative constructions or modes of opération of the 
mill, not to the nature of the substance ground. Edd, that this state- 
ment was not misleading as to the fltness of the mill for grinding wet 
limestone, but that, if the catalogue had expressly stated it to be fit, 
and the mill been bought in reliance upon such statement, it would hâve 
constltuted an express, not an Implied, warranty. 

In Errer to the Circuit Court of the United States for the Eaatem 
District of Pennsylvania. 

This was an action by the Bradley Fertilizer Company, a corpora- 
tion created under the laws of Massachusetts, against A. Gî•^ Morris, 
a citizen of Pennsylvania, to recover $2,000 and interest, being the 
amount due for a grinding mill purchased by défendant from the 
plaintiff. A verdict was rendered for plaintiff, and defendant's mo- 
tion for a new trial denied, whereupon défendant brought error. 
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0. Berkley Taylor aod Wm. H. Addicks, for plaintiff in error. 
Leoûi MeUck, for défendant in error. 

Beforç SHIRAS, Circuit Justice, and ACHESOÎT and DALLAS, 
CHrcTiit Judges. 

DALLAS, Circuit Judge. "If a man buy an article for a particular 
purpose, made known to the seller at the time of the contract, and 
rely upon the skill or judgment of the seller to supply what U wanted, 
there is an implied warranty that the thing sold wUl be ût for the 
desired purpose." Benj. Sales (2d Am. Ed.) § 66L Where, however, 
a positive and unqualiûed order for a spécifie article is given, this 
rule is not applicable. In such cases there is an implied condition, 
according to the English authorities, or, as substantially the same 
thing is usually called by our courts, an implied warranty, that the 
article supplied shall correspond with the désignation, description, 
or exemglar, as the case may be, by which the thing purchased had 
been deflned. But the seller's undertaking does not extend beyond 
this guaranty of identity. There is no implied collatéral agree- 
ment that the article sold is lit for the use for which the buyer de- 
signs it. He buys on his own judgment, and if that turns out to 
be at fault he must himself bear the burden of his disappointment. 
Thèse principles are well settled and do not appear to be challenged, 
but it is contended that the circuit court erred in its application of 
them to the f aots w;hich were before it. The contract between thèse 
parties was for the purchase and sale of a "GrifQn mill," and such a 
miU was deliyered. The action in the court below was for recovery 
of the agreed priée, and the défense was that the mill would not do 
the work for which it was wanted. The business of the défendant 
below was the grinding of limestone without first drying it. Con- 
sequently, he required a miU which would grind it when in a wet (con- 
dition, and as the mill in question would not do this it was useless to 
him. Is the seller liable for the résultant loss? If he is, as fraud is 
not charged, and no express warranty is alleged, it must be by rea- 
son of the existence of an implied warranty of fitness, which, as we 
hâve seen, cannot exist unless it appears — First, that the purpose 
for which the mill was bought was suflûciently made known to the 
seller; land, second, that his judgnient as to its suitabUity for that 
purpose was relied upon. This brings us to the investigation of 
the évidence by which thèse points must be determined, and upon 
which we base our décision. 

The défendant below testifled that, about two years before he 
bought the mill, Mr. Grifflin (acting, it may be assumed, for the plain- 
tiff) gave him a catalogue in which it was stated, with regard to the 
GrifHn niîïl: "It wUl grind equaliy well substances as hard as flint 
and as soft as lime. * * * It wlll grind wet or dry." But this 
catalogué was in évidence, and the défendant further testifled that 
he had ï^ead it, — "read it over," — ^and it is made quite manifest by 
othei' ptesages which it contains that the statement as to grinding 
either wet or dry does not relate to the substances to be ground, but 
to alternative constructions or modes of opération of the machine 
itself. For instance, it is said, "In wet grinding the water is in- 
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troduced with the f eed, and wihen the mill is running the water takes 
the same motion as the material in the dry mill," etc. The statement 
of which the défendant below complains is therefore not a misleading 
one, if read — as of course it should be — ^in connection with other 
parts of the paper in which it occurs. If, however, this catalogue had 
plainly asserted that the Grifiin mUl would grind wet limestone, and 
if it had clearly appeared that the purchase was made with référence 
to that assertion, the défendant below would hâve proved too much, 
for the warranty shown, if any, would be an express, and not an im- 
plied, one; and the brief submitted on his behalf rightly concèdes 
that the charge of the trial judge upon the subject of express war- 
ranties was unobjectionable. Moreover, the défendant below, though 
he may, as he testified, hare thought, from his perusal of this cata- 
logue, that the Griffln mill would answer his purpose, certainly did 
not, as will appear further on, rely upon its statements in giving 
his order of two years later. The correspondence which created the 
contract is set forth in the record as follows: 

"[Business Heading.] 

"Tyrone, Pa., September 24, 1892. 
"Bradley Pertillzer Company, Boston, Mass.— Gentlemen: I hâve just wired 
you as follows: 'Hâve you Griffln mill, same size sold the Pennsylvania Sait Co. 
(only Steel), that you could at once, if ordered? Answer.' This I now conflrm. 
My ground limestone works at Bellefonte, Pa., bumt down, and I will hâve 
to get a new mill for grinding limestone, If you hâve on h and a mill the 
same size and kind as you sold the Penn'a Sait Mfg. Co., Natrona, Pa., only 
I want it Steel. Wire me at cmce price, and say if you ean ship at once, if 
ordered. 

"ïours, truly, A. G. Morris. K." 

"[Business Heading.] 

"Tyrone, Pa., September 2T, 1892. 
"Messrs. Bradley B'ertilizer Company, No. 27 Kllby St., Boston, Mass.— 
Gentlemen: I am in receipt of your telegram saying you can ship mill any 
day, and hâve wired you as follows: 'Ship most improved Griffln mill for 
grinding limestone. Will write.' I now confirm this. Please ship at once. I 
want the best and latest you hâve for making fine-ground limestone. My mill 
bumt down last week, and it is necessary for me to rebuild at once; and I 
also want you to send a man at once, with plans for the foundation, etc., 
so I can hâve everything ready as soon as the mill arrives hère. Please do not 
delay shipment, and let me know on receipt of letter when shipment will be 
made, and man sent. Ship to Bellefonte, Centre county; Penn'a, care of B. 
0. E. R. 

"Yours. truly, A. G. Morris. R." 

"(Dictated.)" 

ïhese letters, and the telegrams they conflrmed, show that a 
spécifie article — a Grifûn mill — ^was ordered, and that it was to be 
of the size and Mnd of that of the Pennsylvania Sait Manufacturing 
Company, except only that it was to be of steel; and it is not denied 
that the article supplied was a Griffln mill, and that it conformed 
to exemplar and description. It is insisted, however, that a war- 
ranty of fitness for grinding wet limestone should be implied, be- ' 
cause it was stated that the mill was wanted "for grinding lime- 
stone," and "for making fine-ground limestone"; but this position is 
not tenable, for reasons heretofore indicated, inasmuch as thèse 
statements did not disclose a material feature of the particular 
purpose for which the mill was required, and the gênerai purport of 
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tàe lettera in which they are contained shows that the buyer bought 
oh Kis çfwiÉi juàgment, and neither sought nor relied upon that of the 
seller. Tlie coiitractual letters and telegrams did not inform the 
seller ttiàt the limestone which the huyer uaed was wet limestone, 
nor was aûy évidence giVè"!! or offered ftom which, in our opinion, 
effective khowledge of 13iat fact conld be ascribed to him. The 
buyer, in thié flrst letter which he wrote to the seller after finding 
that *the Affl woûld not suit him (October 20, 1892), made no com- 
plaint bf thé seller. He treated the trial which had been made as 
an expeyiment of hls own. He said: . "It don't appear to be a suc- 
cess. * ■*.',* The stuff appears to be too damp and heavy," and 
in his riext iettèr (November 23, 1892) he offered to pay f reight, and 
for thé seller's trouble afld expense, if the latter would dispose of 
the mill to Some other customer. Not until January 11, 1893, was 
there any intimation that the buyer would seek to hold the seller 
responsible f«r the mistake which had been made, and the claim 
then suggested was put lipon'tïie ground that the letters of purchase 
had ref erred to "limestone," which, as has been shown, is not legally 
adéquate for the support of such a claim, and also upon a statement 
said to hâve bèen made by a représentative of the seller, "that he did 
not think the mill would do the work," and the buyer's reply, that, 
"if it would not dp, it was not worth anything" to him. But, as this 
is admitted to hâve taken place after the sale had been completed 
and perfected, it could not affect the contract. A wairanty is, in 
gênerai, a collatéral undertaking forming part of the transaction 
of sale. Whçn a distinct subséquent warranty is alleged, it must 
be more satisfactorily established than by évidence of such a con- 
versation as is hère relied on, and must be supported by a new con- 
sidération, which, as to the warranty supposed to be deducible f rom 
the remark and reply which hâve been quoted, is whoUy lacking. 

It has now, we think, been made évident that, as to an essential par- 
ticular, the purpose for which this mill was wanted was not made 
known to the seller at the time of the purchase, and that at no sub- 
séquent time was any undertaking of warranty assumed, and it 
seems to be at least equally apparent that the judgment of the seller 
was not relied on by the buyer. The latter Içnew of the miU belong- 
ing to the Pennsylvania Sait Company. He believed that one of the 
same size and kind would suit him. "Mr. Ewer" (not connected with 
the seller) "recommended it," and he (the défendant below) "thougiht 
he would try it" This is, in substance, what he himself said in let- 
ters written after he had tried the mill, and before this controversy 
arose, and the case made on the trial is to the same effect. There- 
fore, we repeat that, even if full disclosure of the purpose for which 
the mill was intended had been made, an implied warranty of ûtness 
would not hâve resulted, because of the absence of a further neces- 
'sary constituent of such waiTanty, — reliance on the judgment of the 
seller. 

The foregoing discussion of the fundamental questions involved 
in this case renders it unnecessary for us to deal in détail with the 
several assignments of error. They hâve ail been considered, but 
none of them is sustained. The judgment is affirmed, with costs. 
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GRBENWOOD V. TOWN OF WBSTPORT. 

(District Court, D. Conneeticut. November 5, 1894.) 

No. 915. 

Samuel Park, for complainant. 
Curtis Thompson, for défendant 

TOWNSEND, District Judge, Exceptions to the report of the 
commissioner. The case is reported in 53 Fed. 824, and 60 Fed. 560. 
The only exception pressed at the hearing was upon the ground that 
the commissioner erred, either in allowing damages resulting from 
the négligence of the master, or in aljowing more than one-half of 
said damages. The boiler stores and f umiture were damaged, after 
the accident, by the steam which was kept up by the master; but the 
commissioner having found, upon ail the évidence, that such amount 
of steam was necessary for pumping the barge ont in case she should 
leak, the court will not disturb such flnding. Panama R. Co. 
V. Napier Shipping Ck)., 9 0. C. A. 553, 61 Fed. 408. The other dam- 
ages resulted directly from the accident. It is claimed that they 
were caused by négligence, prior to the accident, on the part of the 
persons in charge of said barge. Thèse claims were fuUy presented 
to the court at the hearing on the merits, and were considered and 
passed upon in its opinion. The report of the commissioner is in 
accordance with the conclusions reached by the court, and it is 
therefore conflrmed. 



SWIFT et al. v. PHILADBLPHIA & E. R. CO. 
(Circuit Court, N. D. Illinois. November 5, 1894.) 

1. COMMON LaW dp THE UnITBD StATES. 

There is, witliin the boundaries of the several states, no common law 
of the United States, as a distinct sovereignty; neither the constitu- 
tion nor congress having adopted that law, and the power of the nation 
to make laws, within the field of power assigned to it by the constitution, 
being exercised only by express enactments of congress, or by treaties. 

2. Caeribbs — Unreasonablb Rates— Intbestatk Commerce Aot — Plbading. 

An action will not lie against a carrier to recover back freight exacted 
in excess of a reasonable rate, impliedly contracted for, upon shipments 
made after the passage of the Interstate commerce act, in the absence of 
an averment that no rates were published and in existence as required 
by that act. 

Action at law by Swift and others against the Philadelphia & 
Eeading Railroad Company. On motion for leave to withdraw pleas, 
and file demurrers to the déclaration. 

A. H. Veeder and Mason B. Loomis, for plaintiffs. 
Ullman & Hacker and Osborn & Lynde, for défendant 

GKOSSCUP, District Judge. This, with other cases involving 
the same questions, now cornes on, upon motion of the défendant, for 
leave to withdraw pleas, and file demurrers to the déclaration. The 
■disposition of the motion is dépendent upon whether the déclaration 



60 ÏEDERAL HEPOETEB, Vol. 64. 

sets out a good cause of action, and is practically, therefore, a de- 
murrer to the'Seclaration. The déclaration différa in some respects 
from its prédecessor, but, before entering upon the effect of this 
différence, I propose to revert to the original questions discussed in 
my former opinion. Swift v. Eailroad Co,, 58 Fed. 858. I do this 
because the conclusions of that opinion hare been persistently and 
ably combated, not only in current légal periodicalè, but also by some 
of the courts of the other circuits. 

The cbnclusioiis to which I arrived in the former opinion may 
be summarized as follows: The right to recover from common car- 
riers for unreasonable exactions must be found in some positive law 
of tbe land, applicable to the case in hand. Such a prohibition is 
in fact fouûd in the common law; but it is not applicable to the 
case in hand, unless there be a commoh law of the United States, as 
a distinct sovereignty, because the régulation of the rates upon which 
the suit is dépendent is "within the scope of Interstate commerce, and 
an éxclùsively national affair, in which the need of uniformity is 
imperative. There is no Common law of the United States, as a dis- 
tinct soTBi^ignty ; and liiére being no pronouncement of congress upon 
this subject, either expressly or impliedly, outside of the Interstate 
commerce act, and this action not having been brought under the 
interstàte commerce act, there is no law, either of the United States 
or the state, applicable to the case in hand, and there can therefore 
be no recovery. 

Thè only link in the foregoing summary that bas met with seriou» 
objection is the one which affirms the nonexistence of a United 
States common law. Indeed, it is conceded that unless a prohibition 
against the exaction of unreasonable rates is to be found in the body 
of the laws in force in the United States, outside of the scope of 
state jurisprudence, an action such as this cannot be sustained in 
the courts, either of the United States or the states, for, conf essedly, 
the right to sustain them in the courts of the states is predicated 
upon the jurisdiction of state courts, in most instances, to enforce 
Personal rights growing out of United States law. In my former 
opinion, I assumed that there was no common law of the United 
States, basing that assumption upon the repeated déclarations of 
the suprême court. Thèse déclarations, I confess, were not décisive 
of the particular cases in which they occurred, and hâve not been 
accompanied by any discussion of the considérations upon which 
they are founded; but throughout the literature of that tribunal 
they hâve occurred often enough, without even the suggestion of a 
probable controversy, to justify their acceptance as the settled pro- 
nouncement of the court. I propose now, however, to consider the 
proposition as if it were whoUy original and undecided. 

Assuming that the régulation of freight rates upon interstàte com- 
merce is exclusively a national affair, is there any law of the United 
States applicable to the case in hand, except such as may be found 
to hâve arisen from the législation of congress? Is there any com- 
mon-law prohibition against unreasonable rates? Is there any 
United States common law at ail? This inquiry can only be an- 
swered by taking a rapid glance at the whole sweep of our dual sys- 
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tem of government, and its légal settings upon ihe jurisprudence 
of the past. 

What is law? In tte sensé under reTiew, it is a rule of civil con- 
duct prescribed by thé suprême power in the'state. Mère définitions 
of right and wrong are not necessarily law. They may be so man- 
ifestly just that they ought to control civil conduct, but the citizen 
is under no légal obligation to obey them unless they are the ex- 
pressed command of the suprême power in the state. A rule of civil 
conduct, to hâve the force of law, must emanate from some power 
that is suprême in the field to which the rule belongs. When we 
would know what the law is, therefore, we must inquire always 
from what power it proceeds, and the right of that power to pre- 
scribe it 

No one doubts the existence of some law of the land everywhere. 
No plain or valley, no nook or corner, to which the dominion of man 
has extended itself, is without some law of the land. Indeed, law is 
the breath of dominion. Its commands are to be found in the ex- 
press enactments of the sovereign législative bodies, in the body of 
our judicial decrees, and in those ancient Systems of law to which 
thèse later émanations are only supplementary. The last named 
were brought to the shores of America by the feet of the early emi- 
grants; by the Englishmen, the common law; and, by the Frenchmen 
and Spaniards, the civil law. Each of thèse, — the civil and the com- 
mon law, — ^within the respective boundaries into which they hâve set- 
tled, constitutes the fundamental rules of civil conduct; and there is 
no inoh of our soil in which one of them is not in force. But, as we 
hâve seen, law is not simply a rule of civil conduct, but a rule pre- 
scribed by the suprême power in the state. Now, the suprême power 
of the state is, with us, divided. The Une of division is not ter- 
ritorial, but topical. Each inch of soil is subject to the rule of two 
powers of state, overlapping each other in some respects, but never 
conflicting, and divided always according to prearranged constitu- 
tional adjustments. In some iields the nation is the sole power 
to prescribe rules of conduct, in other flelds that power is exclusively 
in the state, and in stUl other fields it is concurrent. It is plain 
that in the flrst of thèse flelds the émanation of a rule of conduct 
from the state, as, in the second, a like émanation from the nation, 
would not hâve the effect of law. Neither, in the fleld of the other, 
is a power in the state. The nation has not the power to prescribe 
rules of civil conduct within the fleld exclusively belonging to the 
state. The state has not the power to prescribe rules within the 
flelds exclusively belonging to the nation. From each of thèse two 
fields the nation and the state, as the case may be, is excluded as a 
lawgiver. Now, this must apply as well to the System of law to 
which the sovereign succeeds as to that which it immediately cré- 
âtes; to the common or civil law as well as to that which cornes 
from its own législative or judicial will. In other words, the state or 
nation, having no power to give law in the fields exclusively belong- 
ing to the other, logically, can hâve succeeded to no law applicable 
to such fields. Neither can hâve a common law or a civil law within 
fields to which it can extend no law at ail. 
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But thè contention is that, the lâwglving power being divided 
topiçally between state and nation by the constitution, each of the 
partici|>aiït8 is bMh the rightfui cufreht lawgiTer, and the rightful 
SuieèëiÉèP to the coûiûioïi' lâw, in the spécifie field apportioned to 
it; îftiia %hieh it wbuld follow that the Côiîiiïion law, like its own 
legislatiôh, is prescribëd by the state as a rnle of civil conduet with- 
iû thé fleia of powers belonging to the stâte, and by the nation within 
thé âéia oî powers belonging to the nation. In other words, that 
the C(^ïiaaon law or civil law, as the case may be, prevaila every- 
^vhetié, ànd on every stibject, but the source ôf the command is na- 
tiorial or state accdrdiiig to the lîne of demarkation between the 
fiêlds'of power of the nation and state. This premise accepted, it 
would follow that the nation, having power to regulate interstate 
colriiiiércé, has silcceeded within that fleld, as sovereign and law- 
givéïf, 1;6 tïe commands embodied in the commun law, aiid that with- 
in that "flëld the common law, attributable to the nation, as sov- 
ereign, is in force. The error, if there be any, is in the assumption 
of thé ptemise. It iS true that the state has, by succession or 
adoptiôb, Jirescribed the common law to its citizens upon subjects 
withih the fleld of po\yer of the state. Whether the common law 
would j^révail' within the state in the absence of express adoption 
by âtàttité, it is not how necessary to discuss. It is true, also, that 
updn iîibjèçts wholly beyond that field the state can prescribe no 
such ri^lësof conduet But it is not necessarily true that within 
its field '6Î mère power the nation has succeeded to or adopted any 
code of laws as rules of civil conduet, except those to be found in 
its législation. There is no express adoption of any system of laws 
by thé constitution or by statute, and the theory of the national 
goverWmént does not necessarily imply that it, as sovereign, succeeds 
to ahy systein of laws. The inquiry is one of fact, rather than 
spéculation, and is to be solved by the intendments of the constitu- 
tion. The inquiry is whether the constitution contemplated that 
within its field of power the nation should succeed, as sovereign, 
to the common law, or whether, within that fleld, no law should be 
prescribed by the nation, except by express or implied enactment. 

It is plain to me that, so far as the nation is coterritorial with the 
States, the làtter was intended. The great bulk of governmental 
régulation wàs meant to be left to the states. The fleld of power 
conferred uppn the nation, outside of that essential to its functions 
and défense as a nation among nations, is principally a field of bare 
power. Over this fieM of bare power, unenforced by congressional 
enactment, the powers of the state overlap. In thèse flelds of bare 
power there are two sovereigns, — the state until the nation acts, the 
nation only after it acts. Out of this has grown up the doctrine of 
concurrent jurisdiction, now too flrmly flxed to be debated, much 
less denied. Thus, notwithstanding the power o:Ç congress to estab- 
lish unifôrm laws on the suDject of bankruptcy, or to flx the standard 
of weights iind measures, or to regulate interstate commerce, the 
states hâve, tn the absence of national laws in enforcement of thèse 
powers, bèen permitted to establish their own Systems of bank- 
ruptcy, their own standards of weights and measures, and their 
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own régulation of the great multitude of incidents to Interstate com- 
merce. It is settled constitutional law that over thèse fields, in 
the absence of congressional enactment, the laws of the state — 
both those that grow out of législation and those that hâve come 
over from the common law — are the law of the land. And thus it 
is that largely within the fleld of even the express powers of the 
nation, the laws of the state hâve the primary place, and are only 
excluded when congress so wills by express législative enactment. 
Now, what conséquences follow if it be assumed that there is a 
common law of the nation, — rules of civil conduct prescribed by 
the nation in ail flelds of its constitutional power? The législa- 
ture of minois has adopted the common law, so far as it is appli- 
cable and of a gênerai nature, and ail acts of the British parliament 
made in aid thereof prior to the fourth year of James the First, 
exclusive of designated acts of parliament. We may assume, for 
illustration, that the common law of the United States, if there be 
such, within the flelds of bankruptcy, of standards of weights and 
measures, and of interstate commerce, is deflnable in the same 
terms. There exists, then, a common law of the United Statea 
over the subject-matter of bankruptcies, standards of weights and 
measures, and commerce between the states, for laws relating to 
ail of thèse subjects had grown up and were well established in 
England prior to the fourth year of the reign of James the First. 
Is such transplanted jurisprudence the law of the United States? 
Hâve its mandates been prescribed by the nation as rules of civil 
conduct? If so, how is the field still left open to state législation? 
By "what authority does the state, in the face of such existing na- 
tional common law, enact and enforce bankrupt and insolvent laws, 
change the standard of weights and measures, and prescribe the 
multitude of régulations that relate to commerce, interstate as well 
as intrastate? If there be existing laws upon thèse subjects, ref ér- 
able to the nation as their authority, would it not follow that ail 
législation of the state, within thèse fields, is inoperative? There 
cannot be separate Systems of law over the same subject-matter 
and the same territory, emanating from separate sources of au- 
thority. If the nation already has a sjstem, and such system is 
within its fleld of poM'er, the state cannot invade that fleld to change 
or modify it. The state could as efïectively repeal or alter an act 
of congress relating to bankruptcies or commerce between the 
states as repeal or alter the nation's common law touching thèse 
subjects, if there be such; for such common law would, until changea 
by congress, be the existing mandate of the nation upon those sub- 
jects. The proposition contended for would exclude at once the 
whole conception of concurrent jurisdiction, and leave the state 
without any power upon any subject concerning which congress 
was, under the constitution, authorized to legislate. It would 
break down at one stroke the vast and important législation of 
the states, that has universally been recognized and enforced as the 
law of the land, but that occupies flelds within the bare power of 
congressional législation. It would require the nation, at once, 
to enter upon what it has never yet attempted, except as the im- 



64 FEDEBAL HBPOBTEB, Vol. 64. 



perative emergency aroSe, namely, a complète code of laws upon 
ey«ry possible subject within its constitutionaL powers, where the 
proyisions of the common law had become antiquated or burden- 
some. If the nation bas already prescribed the common law upon 
subjects within the field of its power, the states are thereby ex- 
cluded, and the whole doctrine of concurrent jurîsdiction is not 
only^ without logical basis, but is practically and inherently im- 
possible. 

An argument even stronger than thèse consequenceis to a settled 
judicial intei^retation of the constitution is found in the letter of the 
constitution itself. To no one more than to the framers of that in- 
strument was it apparent that two Systems of law upon the same 
subjeçt, from différent govemmental authorities> could not har- 
moniously exist. One System or the other must be regarded as 
suprême. Hence, it was provided (article 6) "that the constitution, 
and the laws of the United States which shall be made in pursuance 
thereof, and ail treaties made or which shall be made, under the au- 
thority of the United States shall be the suprême law of the land 
* * • anything in the constitution or laws of any state to the con- 
trary notwithstanding." Observe what is made the suprême law: 
The constitution, the laws which shall be made in pursuance thereof, 
and ail treaties made, or which shall be made. If, under the consti- 
tution, the nation adopted or succeeded to the common law of Eng- 
land, as the law of the land, within the fleld of national power, why 
should there hâve been no mention of such common law as a part 
of the suprême law of the land? Why should it be exposed, any 
more than the constitution, or the acts of congress thereafter made, 
to the attack or modification of the states? Treaties are neces- 
sarily made laws of the nation, and, hence, the existing treaties were 
made inviolate against state intrusion. Why should the then ex- 
isting laws, introduced into the System as continuing laws, share a 
différent: fate? Was it contemplated that the rules of civU conduct 
prescribed to the citizen by the nation, through the supposed body 
of the common law, should be rules only so long as the states pennit- 
ted? If a national common law prevails, it is by virtue of the consti- 
tution. Can any reason be assigned why acts of congress were 
made suprême, while this supposed act of the constitution was left 
subservient? 

The new government, for obvions reasons, was compeUed to observe 
its treaties, but, excepting thèse, it seems plain to me that the 
framers of the constitution contemplated a government whose begin- 
nings were there and then, and whose commauds to the citizen must 
be found in the letter of the constitution, or the laws thereafter pro- 
mulgatçd. The great bulk of authority was left with the states. 
Each of thèse had already existing laws that covered the body of 
ordinary current aïïairs. The nation was not devised to give law 
upon thèse aflairs. It was invested with a field of vast power, 
but only to be entered as the needs of nationality from time to time 
gave rise. No national common law was necessary. The subjects 
upon which common law acted were principaUy left to the states, 
and there it already existed. It was apparent that, as rapidly as 
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the nation waa called upon to enter upon its fields of otherwise bare 
power, congress could supply the laws needed. 

But, it is urged, the suprême court has invariably recognized the 
existence of gênerai law, according to which its administration of 
justice has proceeded. Thus, for instance, in an action for damages 
growing ont of négligence, within the boundaries of Ohio, the su- 
prême court of the United States held the engineer and flreman of 
a locomotive, running alone, and without any train attached, to be 
fellow servants (Eailroad Co. v. Baugh, 149 U. S. 368, 13 Sup. Ct. 914), 
while a long line of décisions of the suprême court of the state held 
they were not. So, too, the suprême court of the United States 
held that the payée or indorsee of a bill, upon its presentment to 
the drawee, and his refusai to accept, had the right to immédiate 
recourse against the drawer, notwithstanding a statute of the state 
forbidding suit to be brought in such a case until maturity of the 
bill. Watson v, Tarpley, 18 How. 517. It is insisted that thèse 
and other cases show the existence of some gênerai law, separate 
from and independent of the law of the land prescribed by the states. 
This does not, in my opinion, follow. Indeed, it could not follow 
without introducing into the jurisprudence of this country the an- 
omaly of the existence of two laws over the same territory, and upon 
the same subject-matter, enforceable, respectively, according to the 
accidents of the résidence of the parties between whom the différ- 
ences arise. Suppose, in the Ohio case, that two flremen had been 
on the engine with the engineer, and both had been injured through 
his négligence; one of the âremen living in the state of the défend- 
ant, and the other living in another state. To each of the injured 
the locus is identical; the négligence is identical. Is it possible that 
the accidentai différence of résidence brings into play a différence 
of law affecting their rights so radically? Is the obligation of the 
railroad upon the soU of Ohio, under circumstances identical, différ- 
ent to the Ohioan from what it is to the Kentuckian? The suprême 
court could not hâve so held. In the case cited the fédéral court 
administered, not the law of the United States, but the law of 
Ohio. The différence between its holdings and those of the courts 
of Ohio was not due to a différence of law, but to a différent inter- 
prétation of the law. In ail cases to which the jurisdiction of the 
fédéral court is extended, its duty is, not only to ascertain the facts, 
but to interpret the law applicable thereto, as well. The law is the 
same law interpreted by the state courts, but the interprétations are 
not necessarily the same. The décisions of the state court are not 
necessarily the law, but only mirrors of the law. They may be mis- 
taken interprétations, and therefore incorrect mirrors. The litigant 
in the fédéral court is entitled to the law as it is, not simply to the 
local judicial reflection of the law. What the suprême court in effect 
said in that case was, not that the law applicable to the case before 
it was différent from the law applicable to any like case arising in 
Ohio, but, that the décisions of the state courts had not accurately 
evidenced the law, and were therefore not to be followed. 

The same observation applies to the Mississippi case. The gênerai 
commercial law in force in Mississippi, as well as in other states of the 
v.64F.no.l — 5 
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Uriion, lâfëtiiiÈ payée of a bill immédiate recourse upon the dfav^er, 
upon the refusai of tlie drawee to' accept The statute of the State, 
however, fotbàde suit to be brought until after the maturity of the 
biU. The question was whether a litîgant seeking recovery through 
the fédéral courts; before maturity, was barred by this statute. Un- 
doubtedly, the Stiate had the right to modify the commercial law that 
should prevaîl tvithin its boundaries. But the statute in question 
created no change in substance of the commercial law, but only in 
the remedy that the parties should enjoy. It was purely remédiai, 
and not sttbst^ritive, and, so far as it was remédiai was not neces- 
sarily bihding upon the fédéral court. The fédéral court sat in 
Mississippi to ënfôrce the commercial law applicable to the given 
case, and as such was an independent tribunal, to be governed, as 
to its' remédiai rules, by tîie procédure to be found in the common 
law, the açts of congrèss, and the policy of the state, so far as such 
was foUÉd just and applicable. Whether the prohibition of this 
remédiai statute should be applied to a suitor in the fédéral tribunal 
was to be defermined by itself, upoij considérations of justice, and 
did not niaiidatorily f oUovi^ the enactiùent of the local statute. 

That the fédéral courts enforce, not a gênerai law of the United 
States, buît the law of thé particular states applicable to the contro- 
versy, is dèmonstrated by an illustration arising every day. At com- 
mon làWj'lieither the heirS nOr administrators could recover damages 
for the déath of the décèdent, though caused by négligence. There 
has bëen np act of congrèss changing thik rule. In most of the states, 
however, tlie common law, in this respect, has been modified by per- 
mitting a recovery in such cases to a given amount. The fédéral 
courts are every day made the scène of such suits. Are the judg- 
ments granted therein in pursuance of any common law of the 
United States? Manifestly, not; for in the common law, unmodified, 
there can be found no warrant for such suits. The actions, though 
in the fédéral court, are based, as in the state court, upon rules of 
civil conduct prescribed by the state through its adopted common 
law, with the modifications thereof prescribed by the state. 

I can conçoive that it niay be said that though, in the illustration 
given, the fédéral courts enforce state law, it would not follow 
Siat, in actions arising f rom matters within the field of the nation's 
powers, the fédéral court may not flnd a United States common law 
to enforce. I am not considermg that distinction, but am treating 
of cases which are urgeà wholly irrespective of such distinction. 
Neither the Ohio nor the Mississippi case cited, nor any of those to 
which my attention has bèen called in that connection, involved sub 
jects withiû the field of the nation's power. The Ohio case arises 
from the law of négligence,— a purely police, and therefore local, 
regulation,^àlad the Mississippi case does not disclose any élément of 
Interstate commerce or other national power. Indeed if the déci- 
sions citèd established the existence of a United States common law 
or général la^ over the subject-matters involved, it would follow 
that the line of demarkation between state and national fields of 
power had nothing to dô with the solution. 

But it is Urged that the Eeports abound with cases in which 

t 
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the fédéral courts, in construing ordînances and statutes, and other- 
wise ascertaining the dghts of parties, resort for light to the com- 
mon law. It could not be otherwise. The common law is the 
background against which the outlines of our institutions are 
drawn, and the foundation upon which the transactions of our race 
are builded. It is as essential to interprétation as light is to the 
opérations of the microscope. But it is not thereby made the law 
of the land. Mechanics and medicine are liliewise essential to inter- 
prétation. Only by looking into their fields can courts accurately 
ascertain the meaning of many transactions or statutes. They are 
the settings of transactions and statutes, but do not by reason of 
that become a part of the law of the land. The law of the land is 
a rule of civil conduct prescribed by the suprême power in the state. 
An appeal to the common law for light is entirely distinct from a 
search of the law of the land for the évidence of a command. 

But, it is asked, what law prevails in the territories and the Dis- 
trict of Columbia? The constitution itself answers. Upon con- 
gress is conferred (article 1, § 8) the right "to exercise exclusive 
législation" over the District of Columbia, and ail places purchased 
for the érection of forts, arsenals, etc., and (article 4, § 3) to "make 
ail needful rules and régulations respecting the territory of the 
United States." Over the area covered by the territories and the 
District of Columbia, therefore, there is laut one sovereign. The 
territorial governments are simply the agencies of the nation, and 
are, in this respect, diiïerent from the states. But, as I bave point- 
ed out, there is a law of the land attached to every inch of our soil. 
It is, in some cases, the common law; in others, the civil law, — dé- 
pendent chiefly upon the character of the earlier dominion extended 
over it. Now there being but one sovereign, — the nation, — the com- 
mon law or the civil law, as the case may be, is necessarily attribu- 
table to it, as the only suprême power in the state. Hère the nation 
has succeeded to the earlier sovereignties which prescribed the com- 
mon or civil law as the law of the land. There is, therefore, a com- 
mon or civil law of the United States over those areas not yet taken 
into the boundaries of the states. 

But there is no inconsiâtency between this and the position 
hereinbefore taken. Each inch of soil necessarily has its law of the 
land, but, in the areas in which the nation and state are coterritorial, 
the sovereignty to which aU law is attributable, except such as is 
found in the constitution of the United States and the laws in pur- 
suance thereof, and the treaties, is that of thç state. There the 
common law is not attributable to the United States as sovereign, 
because neither the constitution, nor laws of the United States in 
pursuance thereof, hâve so adopted it. The distinction, though it 
might theoretically and speculatively be otherwise, ia actu^, as 
shown by the intendments of the constitution and the doctrine of 
concurrent jurisdiction already pointed out, and it is only with 
actualities that the court can deal. 

It is also asked, what law is in force upon the navigable waters of 
the United States, unless there be a gênerai law of the United 
States? The answer is again found in the constitution (section 2, 
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art 3), which extends tke judicial power of the United States to 
ail cases of admiralty and maritime jutisdictiorL TMs is an ex- 
press bestowal, in tlie fundamental law of tlie land, of ail maritime 
power and autliority, upon one of the departments of the nation. 
The bestowal is as broad and as exclusive as the power to déclare 
war. It necessarily carries with it the code of mies applicable to 
maritime jurisdiction. That code is speciflcally a national code. 
It is neither common law nor gênerai law. It is, in the language 
of Justice Bradley, in The Lottawanna, 21 Wall. 558, «like inter- 
national laws, or the laws of war which hâve the effect of law 
in any country no further than they are accepted and received 
as such." The clause is simply the bestowal upon the nation of 
a purely national power, self-enforcing by the employment of such 
rules as the nation alone may prescribe. But beyond this spécial 
jurisdiction, carved out of the gênerai jurisdiction, and, for national 
purposes, bestowed exclusively ui>on the national govemment, the 
laws of the states within whose territories the navigable waters lie 
are still in force, subject to the exigencies and necessities of the 
maritime power. The territory covered by the navigable waters 
is under the law of the land which the proper state may prescribe. 
The existence, therefore, of this power in the nation, adds nothing 
to the proposition that there is a United States common law of the 
land. 

But it is said that, if there is no United States common law apply- 
ing to the fleld of interstate commerce, there could hâve been, until 
the enactment of the interstate commerce act, no law in that field 
whatever. And it is inferred f rom this that common carriers with- 
in that field, until the enactment of the interstate commerce act, 
could not hâve been liable for refusing to receive goods or passen- 
gers, or delaying their arrivai, or for other like wrongs or delin- 
quencies. It is never safe to argue the existence of a law from the 
necessities that ought to give rise to it The sovereign power does 
not always meet even the apparent needs. And, if law were al- 
ways to be inferred where needs were found, I fear a diversity 
as wide as the personal prédilections of the judges would be intro- 
duced. But the gaping vacuum upon which the argument is predicat- 
ed does not in fact exist The power of the nation over interstate 
commerce is exclusive only in respect of those features where a uni- 
form rule is imperative,— features that are essentially national af- 
fairs. In ail other respects, until congress acts, the fleld of inter- 
state as well as intrastate commerce is occupied by the power and 
existing laws of the state. Into this latter classification, undoubt- 
edly, would fall the duty of the common carrier to receive ail proper 
goods offered to it for transportation, to make no undue discrimina- 
tion between shippers of a Uke class, and to transport with reason- 
able expédition. , There is nothing essentially national in thèse re- 
quirements. They can reasonably be left to the judgment of the 
local law where the gooûs are offered. Indeed, the constant and 
uninterrupted application of such local law to thèse fields of inter- 
state commerce, through a century, forestalled the need of any nation- 
al législation, and constitutes a cogent illustration of the nonexistence 
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of a common law attributable to the nation as its sovereign and giver; 
for, how could the many modifications introduced by the state into 
thèse common-law duties and liabilities be effective, if there existed 
also a national common law upon the same subjects, unmodifled by 
congress, and insusceptible of modification by the states? 

Having duly considered thèse criticisms upon and variations 
from my former holding by some of the judges of the other circuits, 
I remain of the opinion that there is no national common or gênerai 
law, in the sensé of a rule of civil conduct, prescribed by the nation, 
as sovereign, which can be made the basis of an action to recover 
back rates, simply because the court may find them to be unrea- 
sonable. So far as the existing law applicable to the subject of 
rates in Interstate commerce was concemed, prior to the Inter- 
state commerce act, the shipper and the carrier were at liberty to 
make such contract as they could agrée upon; and such a cou tract 
would be left untouched, unless for such reasons as would justify 
the abrogation of contracts between other parties and upon other 
subjects. This, of course, does not exempt the carrier from the 
duty of carrying ont the contracts actually made. If, between 
it and the shipper, a spécifie rate was fixed, such wiU control; and 
if no rate was fixed, the ordinary method employed by the law to 
supply the missing élément of the contract is to be followed. If 
no rate was fixed, and the shipment was not made in contemplation 
of any spécifie rate, the implications of the law are that the parties 
intended a reasonable rate; and the exaction in such cases of an 
unreasonable rate can be made the basis of a recovery, not because 
of the existence of any law which prohibits the exaction of un- 
reasonable rates generally, but because, in the parti'cular case in 
hand, the exact rate is the omitted élément of the contract, and must 
therefore be supplied by the implications of the law. 

The majorîty of the counts in the déclaration under considération 
proceed expressly upon the theory that, irrespective of the contract 
between the parties, the law prohibited the exaction of unreason- 
able rates, and aUowed their recovery back upon a showing of the 
fact. To thèse counts, in my opinion, a demurrer ought to be sus- 
tained. Several of the counts are evidently drrfwn upon the 
theory that no spécifie rate was at the time agreed upon, or in con- 
templation, and that in view of this the rate actually exacted, being 
unreasonable, was contrary to the élément of the contract read into 
it by the implications of the law. So far as thèse counts relate to 
shipments prior to the Interstate commerce act, they présent some 
difiiculties, and especially so, in view of the fact that they Compress 
into single averments the différent shipments of months and years, 
each of which must necessarily hâve been distinct from the other, 
and properly subject to distinct contracts or rates in contemplation. 
So far as thèse counts relate to shipments after the Interstate com- 
merce act, I am clear that, in absence of the averment that no rates 
were published and in existence as is required by the law, the ac- 
tions would not lie. By requiring the fixing and publication of 
thèse rates, the interstate commerce act supplies at least prima 
facie évidence of the contract rate, which can only be overcome by 
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avefmeot; în avoidanee tihereof. Ooe of the counts proceeds upon 
the tbeopy of unjust discrimination between shippem, but whether 
it allèges tvitli suflficient preciseness tliat tlie discrimination waa 
between sbippers who, by reason of conteinporaneousness of ship- 
ment, route traversed,aaid character of product sbipped, were en- 
titled to likiB rates, doesnotclearlyappear. 

My conclusion, on the whole, is to sustain the motion, and allow 
the demurpers to be flled, intending to sustain the demurrers to ail 
thé counts, except those relating to discrimination, and those re- 
lating to shipments prior to the interstate commerce act, which 
proceed upon the idea that an express contract for rates was not 
concluded, but was left to the implications of the law. On the 
counts û{ this character, I will hear the demurrep, to détermine if 
the allégations of the count are sufflciently spécifie and single to 
bring them within the right of recovery. 



AOCUMULATOR CO. v. DUBUQUE ST. RY. CO. 
(Circuit Court of Appeals, Eightli Circuit. September 24, 1894.) 

No. 391. 

1. Sale— Interprétation, of Contbact— "Guarantt" and Warranty. 

Plalntiff made wrltten proposais to défendant, a street-car company, 
to fumlsh a trial car with electric storage batteries, to be operated by 
défendant for 60 days, and, If net then shown to be unsatisfactory, 
plaintlff was to furnish additlonal storage-battery equipmeuts at speci- 
fled priées. Açcompaaying thèse proposais was a letter wherein plain- 
tiff agreed.that In the event the equipments were furnished under the 
proposais "we will guaranty for a period of four years • • * that 
the cost of renewal of batteries * * » shall not exceed $2.50 per 
year," on the cars at plaintiff's factory, etc. Bdd, that this so-called 
"guaranty" was not an independent collatéral undertaking, nor a mère 
guaranty of indemnlty agàinst loss which required défendant to opéra te 
the System four years before an action could be maintained for a 
breach, but, on the coatrary, should be Interpreted, under the circum- 
stances of the sale, as a part of the contract, and as amoùnting to a 
warranty of the character and durabllity of the batteries. 

2. Same— "Conditions" and Warranties. 

A contract for furhishing storage-battery equipments for sti-eet cars, 
after speclfying tlie machinery, terms of payment, and varions stipula- 
tions, further provlded: that "the plant will be considered satisfactory 
If it fulflUs the foUowlng conditions." Among the conditions enumer- 
ated were that each car should run 12 miles an hour over a suitable 
track, carrying 50 passengers; that with addltlonal battery cells it 
should draw a traller, loaded to a given weight; that a set of batteries 
once fully charged should propel a car 25 miles, etc. Eeld, that thèse 
provisions were not merely conditions under which the vendor might 
compel the acceptance of the equipraent, and which were waived by an 
acceptance, but were warranties for the breach of which damages could 
be recovered. 

8. Same— Dépense of Breach of Warranties— Evidence. 

Plalntiff contracted to furnish défendant with one storage-battery 
Street car, to be operated for 60 days on trial, and if it was not then 
shown to be unsatlsfftctory they were to furnish a number of storage- 
battery equipments fOi other cars, With certain warranties as to 
amount of work, durabllity, etc. The trial cai- was accordingly fur- 
nished, and was opera.ted for 60 days. No complaint was made of 
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Its performance, aad plaintiff then furnished the other equlpmente. 
and afterwards sued for the price thereof. Défense was made on the 
ground of failure of the equipment to fulfiU the warranties. ffeW, 
that as the warranties did not go into effect until the trial car had per- 
formed its functions, plaintiff was not entitled to show that that car 
failed in the same particulars as the equipments subsequently fur- 
nished. 

4. Same-«-Breach of Warbanties— Consbquential Damages. 

Expenses lucurred by a street-car company In constnicting shifting 
devices necessary for the installation of a storage-battery System are 
recoverable as damages against the vendor of the storage-battery plant, 
when the warranties contained in the contract bf sale are broken to 
such an extent that the System is an utter failure, and the company is 
eompelled to abandon it, and the shifting devices then bocome useless. 

In Error to the Circuit Court of the United States for the North- 
ern District of lowa. 

This was an action upon a contract to recover $48,886.89, the purchase 
price of certain machinery, material and services wblch constitiited an 
electrical equipment for operatlng the Dubuque Street Railway by the 
storage-battery System. The défense was that the plaintiff, the Accumu- 
lator Company, failed to comply with its contract as to the character and 
efflciency of the equipment, to the damage of tlie défendant, the Dubuque 
Street Railway Company, In an amount in excess of the purchase price. 
There was a verdict and judgment for the défendant, and this writ of error 
is brought to reverse that .ludgment 

The contract on which the suit was based consisted of a proposai dated 
and aecepted .Tuly 30, 1890, and a letter from the vendor to tlie railway 
company of the same date. The parts of the proposai material to the 
questions presented for our considération are as follows: 

"New York, June 30th, 1890. 
"Dubuque Street Railway Company, J. A. Rhomberg, Président, Dubuque, 
lowa/— Dear Sir: In conformity with our verbal understanding to-day we 
beg to make herewith tbe folio wing proposai: We will deliver f. o. b. 
Philadelphia, one (1) trial car, sixteen (10) feet long, with two (2) ten (10) 
horse power motors, and two (2) sets of storage batteries, togetber with 
complète chargiug equipment, such as you hâve seen at 23rd and Brown 
Sts., Philadelphia, for your use in Dubuque, and we will send an expert to 
supervise the running of it during a period of sixty (GO) days. Our expéri- 
ence with this trial car renders us certain that the guaranty will be per- 
formed to your satisfaction, and if at the end of the sixty days, to wit, on or 
before the flrst day of October, 1890, we do not receive proof to the con- 
trary, then the balance of this contract, covering purchase of six (0) car 
equipments, with the option of niue (9) car equipments additional, at the 
same price, shall go into full effect. If at the end of the said sixty (60) 
days the trial car shall hâve failed in any important particular to perform 
the specified service, then and in that case you shall notify us promptly ou 
or before the last day of the said sixty (60) days, and you shall return the 
trial car and equipments in good order to us. You are to pay us three 
hundred dollars ($300.00), being intended to cover half of ail the expenses 
of the transportation both ways of this trial car, and also the expenses of 
the expert from the time he leaves Philadelphia until his returu from Du- 
buque. If the balance of this proposai for six (6) car equipments or more 
does not take effect as above provided, at the end of the sixty (60) days, 
then you are to pay us a further sum of three hundred dollars ($300.00), 
which is intended to cover the balance of the above-described expenses, and 
return the car, etc., to us in good order. If at the termination of the said 
sixty (60) days, or sooner, at your option, the balance of this contract shall 
eome into eft'ect as above provided, we will supply you with not less thau 
six (6) cai' equipments, as described in the accompanying spécifications, for 
tJie sum of eighteen hundred dollars ($1,800.00) cash f. o. b. cars Philadel- 
phia, and not less than one hundred (100) cells per car of the '23M' type. 
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together jwlth ail necessary connections, crates, &c. (the crates to hâve 
suitable antomatlc connections), at twelve dollars ($12.00) per cell, includlng 
the Gostof the etatea f. 0." b. cars at our factory, Newark, N. J. * * • We 
wlll ateo eupply two (2) reserve- armatures of 25,000 watts each for the 
sum of one thousand dollars ($1,000) f. o. b, Phlladelphia. You will supply 
necessary power, suitable location for plant, and will erect the shifting 
devices from our drawings, and will also fumish ail the labor necessary 
for the installation of the plant. • * * If the above-mentioned trial car 
is not returned within sixty ((50) days, this company is to proceed'at once 
with titie fllling of the rest of the order, not less than six (6) car equipments, 
together ■vclth ail the rest of the above-mentioned equipments, and including 
at leajst pne hundred (100) cells of battery per car, which are to be delivered 
f. o. b. Phlladelphia or Newark, N. J., within ninety (90) days after the ex- 
piration of the before-mentioned perlod of sixty (60) days. • * * 

"The plant wlll be considered satisfactory if it fulfills the followlng con- 
ditions; Ist • * • 2nd. That each car will run twelve (12) miles an 
hour on a stralght, level, and suitable track in good order, when carrying 
fifty (50) passengers, or an équivalent weight, not exceeding 6,000 Ibs., 
and, 1( provlded with additional cells, will draw a trailer weighing, loaded, 
not exceeding 6,000 Ibs. 3rd. » * • 4th. * * * 5th. That two sets of 
batteries per car shall be delivered, elther of which, when fnlly charged, 
shall be capable of propelling the car as above on a practically level track 
for a distance of twenty-flve (25) miles, if required, when it shall be re- 
plaœd by the reserve battery, which meanwhile shall hâve been fully 
charged. Each battery can be charged whlle its altemate is being used. 
6th. That the batteries, when treated accordlng to printed instructions, and 
their parts renewed as required, will remain in efficient condition. 7th. 
That ail manufactures of thls company being intended to be flrst-class in 
every respect, any defects of workmanship, material, or design (ordinary 
wear and tear excepted) of which due notice shall be given by the customer 
to thls company within one year ol the date of delivery shall be corrected 
by us promptly wlthout charge." 

On the same day that this proposai was dated and accepted, and as a 
part of the same transaction, the vendor delivered to the railway company 
the followlng letter: 

"New York, June 30th, 1890. 
"(Strictly Confldential.) 

"Dubuque Street Railway Company, J. A. Rhomberg, Président, Dubuque, 
lowa— Dear Sir: In connection with our proposai of even date herewlth 
which has been duly accepted by you, we hereby agrée that, in the event 
of the electric car equipment therein referred to being supplied to you by 
this company, we will guaranty for a perlod of four (4) years from the date 
of installation thereof that the cost of renewals of batteries for the service 
proposed shall not exceed an average of two dollars and flfty cents ($2.50) 
per cell per annum f. o. b. cars at our f actory, Newark, N. J. (the old piles 
being returned to us, freight and charges paid), provlded the said batteries 
are used in accordance with the printed instructions, a copy of which will 
be posted by you conspicuously in the englue house, battery house, and the 
drivers' platform, and which Instructions will form part of this guaranty. 
This guaranty is to be construed so as to exclude ail damage or détériora- 
tion due to accident, malice, neglect, or act of God." 

The triai car was fumlshed and operated by the plalntifC for 60 days, and 
no notice was given by the railway company that it failed in any important 
partlcular. Thereupon the Accumulator Company furnished an eleetrical 
equipment under the contract, and the railway company received it, and 
proceeded to operate its cars with it. The opération of street cars by 
means of storage batteries was an experiment, and there was évidence 
tending to show that in thls case it was a very disastrous experiment; 
that although by a subséquent modification of the contract each car was 
provlded with 160 cells (80 in opération and 80 being recharged), instead of 
the 100 (50 in opération and 50 being recharged) specified in the original con- 
tract, the equipment failed to comply with the contract in the followlng 
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essential particulars: First, the electrlc power supplied by a battery of 80 
cells was Insufficlent to propel a car at the speed of 12 miles an hour an a 
straight, level, and suitable track, In good order, and to carry 50 passen- 
gers, or an équivalent weight not exceeding 6,000 pounds; second, the elec- 
trlc power sucli a battery supplied would not draw a trailer weighing, 
loaded, not exceeding 6,000 pounds, on sucb a track; third, the electric 
power supplied by such a battery was incapable of propelling a car 25 
miles, or more than 19 miles, on a practically level track, without rechar- 
ging; and, fourth, the cost of renewing the batteries at the market priée 
was on the average more than $5 per cell per annum. There was évidence 
to the effect that the failure of the equipment to comply with the contract 
in thèse particulars was so radical that it was worthless for the purpose 
of operating street cars, and that the rallway company was compelled to 
abandon the use of it at the end of a year, and to substitute the trolley 
System. In order to set this storage-battery System at work, the rallway 
Company was compelled to provide a transfer table and a charging table, 
and to prépare an extra room in which the cells could be washed, at an 
expense of some $2,000, and this room and thèse tables became useless to it 
and worthless when it was compelled to abandon this System. The jury, 
under the direction of thè court, allowed the défendant as its damages 
for the vendor's failure to furnlsh the equipment called for by this con- 
tract the sum of $2,000 for Its loss on this room and thèse tables, and also 
the différence between the value of the electric equipment fumished and 
that agreed to be fumished. The errors assigned relate prlnclpally to the 
rulings of the court relative to the measure of the défendants damages, 
and are stated and considered in the opinion. 

Francis B. Daniels, for plaintiiï in error. 

D. E. Lyon (D. J. Lenehan, on the brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the facts as above, de- 
livered the opinion. 

In answer to this action for the purchase price of machinery and 
supplies the défendant pleaded and recovered as a counterclaim the 
damages which resulted to it from the failure of the plaintiff to fur- 
nish an electric equipment of the character described in the contract 
of sale. The subject-matter of the contract was the necessary 
machinery and supplies to operate the Dubuque Street Railway by 
electricity through the use of the storage-battery system. In the 
opération of this system batteries charged with electricity are 
placed upon the cars, and used to propel them until the electricity 
is exhausted, when they are removed, recharged, and replaced upon 
the cars to propel them again. The use of the batteries gradually 
disintegrates their positive plates until it becomes necessary to re- 
né w them. The cost of each renewal was about |2.50 per cell, 
and the commercial value of such an electric equipment as was de- 
scribed in this contract dépends largely upon the durability of the 
plates and the amount of power the batteries will supply from a 
single charge. June 30, 1890, the vendor submitted to the de- 
fendant a proposai to furnish the equipment in question, which, 
together with a letter of the same date, contained the terms of the 
contract subsequently concluded between them. In that letter the 
vendor wrote as follows: 

"In connection with our proposai of even date herewith, which bas beeu 
duly aecepted by you, we hereby agrée that, in the event of the electric car 
equipments tlierein referred to being supplied to you by this company, we 
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will guaraj^ty for a period of four years from tli« date of Installation thereof 
that thç ç09t ftif renewals of batteries for 'tbe servjce proposed sliall not ex- 
ceed an àyerage of two dollars and flfty cents ($2.50) per cell per annum 
f. o. b. cars at our factory, Newaric, N. J, (tlie old piles being returned to 
us, freigUt and charges paid)." 

It is assigned as error that the court below held that this was a 
warranty of the durability of the batteries, and charged the jury in 
eflfect that if the batteries f urnished required renewals so f requently 
that the ayerage cost for the four years would exceed |2.50 per cell 
per annum, there was abreach of the contra et, and the vendee might 
recover the difiference between the value of the machinery had it 
met the requirements of the contract and its value in the condition 
in which it wa8 actually delivered to the vendee. The contention 
of the plaintifl is that this letter "is not in any sensé a warranty 
of the character of the equipment, but is an independent collatéral 
undertaking^ in the nature oî a contract of indemnity against loss 
arising to the intendiiig purchaser from the cost or renewals ex- 
ceeding the figure therein named, which indemnity, however, shall 
not be paid for a period exceeding four years from the date of the 
contract."^ 

There are no rules for the construction of contracts more salutary 
in their opération or more universal in their application than that 
(1) the court may put itself in the place of the contracting parties, 
and then, in view of ail the facts and circumstances surrounding 
them at the time of the éxecution of the instrument, consider what 
they intended by the terms of their contract; and (2) that when the 
intention is manifest it will control in the interprétation of the in- 
strument, regardless of inapt expressions and technical rules of con- 
struction. Let us apply thèse rules to this contract. When it 
was made — in 1890 — the vendor was a corporation engaged in 
promoting the business of propelling street cars by electricity 
supplied by storage batteries, and in furnishing the necessary ma- 
chinery and electric equipments for that purpose. The vendee 
was à street-railway company engaged in operating its railroad by 
animal power. The vendor desired the railway company to pur- 
chase its machinery and supplies, and to substitute the storage- 
battery System for its animais. The use of that System was an ex- 
periment. It had not been sufflciently tested to ascertain its 
commercial value. The vendor doubtless had ail the knowledge and 
expérience of its character ànd practicability that had then been at- 
tained, and had complète confidence in its success. The railway 
company knew little or nothing about it, save the statements of the 
vendor; but it was anxious to buy the necessary machinery and sup- 
plies to substitute for its animais a power that would prove the least 
expensive in the opération of its railroad, and yet was unwilling to 
take upon itself the risk of any experiments. Under thèse circum- 
stances the vendor proposed to sell to the railway company caref ully 
specified machinery and supplies to operate its railway by the 
vendor's system for a certain price. About this price there seems 
to hâve been no question, but the railway company was evidently 
determlned to be assured how much power the plant the vendor pro- 
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posed to furnish would supply, and how expensive its opération 
would be before it closed the contract. It was évident to the vendee 
that the durability of the batteries and the amount of power they 
would supply f rom a single charge conditioned the expense of opéra- 
tion and measured the value of the equipment. To assure the 
défendant that the opération of the plant would be inexpensive, 
and the machinery valuable, the vendor declared in its proposai 
that it would send a trial car and an expert to Dubuque, and would 
there operate this car for 60 days, and that if during this time it 
failed in any important particular to fulflll the terms of the proposai 
s'ubmitted, the défendant could then exercise its option to conclude 
the contract or reject the proposai. In this proposai it declared 
that the character of the plant it proposed to furnish was such that 
a Street car supplied with 50 cells would run 12 miles an hour on a 
straight, level track, and carry 50 passengers, or 6,000 pounds; that 
if provided with additional cells it ^ould draw a trailer weighing, 
loaded, 6,000 pounds, and that the batteries it proposed to supply 
to each car would, when charged, propel it on a practically level 
tracli a distance of 25 miles without being recharged. This was 
well. This was a proposai to warrant the quantity and efficiency 
of the power a single charge would supply to the batteries, but 
it was evidently insufficient to induce the défendant to purchase. 
It left in doubt and unguarded the crucial test of the value and 
availability of the equipment, — ^the durability of the batteries. If 
they would endure but a month, the plant was worse than worth- 
less, if a year, it was well worth the price. To assure the de- 
fendant of the durability of thèse batteries, and to induce it to con- 
clude the contract, the vendor, on the same day that it made the 
proposai, wrote the letter of June 30th, and there agreed that if it 
furnished the equipment proposed it would guaranty that the cost 
of the renewals of the batteries should not exceed an average of 
$2.50 per cell per annum during the term of four years. It is said 
that this was an independent collatéral undertaking. But how can 
that be? It was written and delivered. on the same day as was 
the proposai. The proposai expressly provided that the contract 
of purchase should not be concluded until the trial car had been 
sent to Dubuque, and operated for 60 days, and that it should then 
be at the option of the défendant to close or reject it in case the car 
failed in any important particular. The trial car was sent to 
Dubuque, and was operated for the 60 days. No complaint was 
made of its opération, and the contract of purchase was then closed 
according to the terms of the proposai by the silence of the défend- 
ant. The proposai and the letter together awaited for at least 
60 days the acceptance or rejection of the ofEer to the défendant they 
contained, and at the end of that time together they became the 
terms of the contract of purchase it accepted. Neither was in- 
dependent of nor collatéral to the other. Each contained some of 
the terms of a single offer to sell and of a single contract of sale. 

Nor are we able to persuade ourselves that this was a mère 
guaranty of indemnity against loss from the cost of the renewals 
that required the défendant to operate this System four years before 
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an actioQ could be maintained for its breach. That thèse parties 
Tised thé Word "guaranty," and net the word "warrant" in this 
contract is entitled to slight, if any, considération in view of the 
facts and circumstances surrounding the parties and their mani- 
fest intent in making the contract. Their officers were doubtless 
business men, not lawyers, and the somewhat technical distinction 
in the signiflcance of the two words ought not to be permitted to 
defeat the plain intention of the parties. If it had been their in- 
tention to make a contract that the vendor would renew thèse 
batteries as required for four years at an average expense of 
12.50 per cell per annum, it would hâve been easy and natural that 
they should hâve so written the agreement They did not do so. 
Evidently that was not their intention; that was not the contract in 
the minds of the parties. In the sixth paragraph of the proposai 
the vendor covenanted that when the parts of the batteries were 
renewed as required they would remain in efiftcient condition. Evi- 
dently this was not a suflSicieht warranty of efficiency to induce 
the raiiway company to purchase. The parties knew the cost of 
the renewals, but the question was how often would renewals be 
required, — how durable would the batteries be? And that was 
the crucial question that determined the practicability and value 
of the plant. The guaranty that the cost of the renewals would not 
exceed |2.50 per cell per annum on an average during four years 
was an answer to this question. It was but the practical method 
the vendor adopted to express its manifest intention to warrant the 
batteries to be furnished to be so durable that they would require 
renewal on an average of about once a year. It certainly was not 
the intention of the défendant to pay nearly |50,000 for the privilège 
of making an experiment for four years under the guaranty of 
another corporation. It was not experiments or guaranties of cor- 
porations, but an efficient and practical electric equipment that 
would be comparatively inexpensive in opération, that this de- 
fendant evidently inslsted upon purchasing, and that every Une of 
the contract and ail the surrounding circumstances show the vendor 
was anxious to sell and willing to warrant, and that it did warrant, 
that the défendant should receive. It is incredible that either 
party intended that this vendee should pay more than $48,000 for 
the privilège of being compelled to operate this expérimental equip- 
ment for four years, regardless of expense, before it could avail 
itself of this provision of the contract relative to the durability of 
the batteries, relative to the one characteristic of this plant which 
more than any other conditioned the value or worthlessness of the 
equipment. In our opinion, the court below committed no error in 
its ruling hère, but construed this provision of the contract in ac- 
cordance with the manifest intention of the parties when it held 
it to be a warranty of the character and durability of the batteries. 
It is also assigned as error that the court below held that the 
provisions of the contract that each car should run 12 miles an houp 
over a suitable track when carrying 50 passengers or 6,000 pounds; 
that with additional cells it should draw a trailer weighing, loaded, 
not exceeding 6,000 pounds; that a set of batteries, when fully 
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chargea, should be capable of propelling a loaded car over a dis- 
tance of 25 miles without being rechargea, and that the batteries, 
when properly treated and renewed, should remain in an eiïicient 
condition, — which are found in the original proposai among the 
"conditions" following the clause that "the plant will be considered 
satisfactory if it fulfllls the following conditions," — were warranties 
that the equipment would comply with thèse conditions, for the 
breach of which the défendant could recover its damages. It is con- 
tended that thèse provisions simply specified the conditions under 
which the vendor might compel the acceptauce of the equipment, 
and that an acceptance and use of it by the vendee waived thèse 
conditions, and left the purchaser remediless for the breach of them. 
An interprétation so narrow and technical would prevent the ac- 
complishment of the plain intention of thèse parties. The only de- 
scription or affirmation of the quality and efficiency of the equip- 
ment sold is found in thèse conditions and in the letter we hâve 
already considered. The same considérations which led to the in- 
ference that the agreement in that letter was a warranty of the 
durability of the batteries compel the conclusion hère that thèse 
provisions in the proposai were affirmations of the character and 
efficiency of the plant offered, and when the proposai was accepted 
they became warranties of its quality. The statement that the 
plant would be considered satisfactory if it fulfiUed the specified 
conditions was but a convenient method of stating that the plant 
proposed to be furnished would possess the qualities and efficiency 
there described. Thèse affirmations were clearly intended to in- 
duce, and undoubtedly they did induce, the purchaser to buy the 
plant; and affirmations of the essential qualities of goods sold made 
by the vendor and relied upon by the vendee in the purchase con- 
stitute warranties. English v. Commission Co., 6 C. C. A. 416, 57 
Ped. 451; Hastings v. Lovering, 2 Pick. 214; Henshaw v. Robins, 9 
Metc. (Mass.) 83; Latham v. Shipley (lowa) 53 N. W. 342; Richards 
V. Grandy, 49 Vt. 22; Beals v. Olmstead, 24 Vt 114; Bryant v. 
Crosby, 40 Me. 9; Thorne v. McVeagh, 75 111. 81; Polhemus v. 
Heiman, 45 Cal. 573 ; Callanan v. Brown, 31 lowa, 333. 

Complaint is made that the circuit court refused to permit the 
plaintifl to prove that the trial car f ailed in quality and efficiency in 
the same particulars in which those failed which were operated 
under the equipments subsequently furnished, and withdrew from 
the jury the considération of the acts and omissions of the parties 
relative to that car. The trial car was furnished and operated 
for 60 days, under the supervision of the vendor, to demonstrate to 
the défendant the practicability of the System, and to induce it to 
make the contraet of purchase. It was not operated to inform the 
vendor regarding the equipment it proposed to sell. The vendor 
was already fully informed. In its proposai it déclares: 

"Our expérience with ttiis trial car renders us certain that the guaranty 
will be performefl to your satisfaction, and if at the end of the sixty daya 
• • * we do not receive proof to the contrary, then the balance of thia 
contraet, covering purchase of six (6) car equipments, • • • shall go into 
fuU efCect." 
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The warrantieB ik tMe con^ràct of pnrchase, then, did not go înto 
full effect until thé trial car had performed its function. Then 
the silence ot thë dëfeùdaùt accepted the proposai and dosed the 
contract It was certainly no défense to the breachep of the 
warranties in that contract that the trial car did nbt comply with 
their terms before the contract that contains them took effect, and 
the ruiing of the court below upon this subject was right. 

It is assigned as error that the circuit court allowed the défendant 
to prove that a car equipped with 80 cells would not draw a loaded 
trailer weighing not more than 6,000 pounds, on the ground that 
the vendor covenanted that it wbuld draw such a trailer only when 
provided with additional cells. It is a conclusive answer to this 
assignment that when the contract was made it warranted that a 
car supplied with 50 cells would, when provided with additional 
cells, draw a loaded trailer, and each of the cars that the évidence 
tended to show was incapable of drawing a trailer had been pro- 
vided with 30 additional cells, so that it carried 80. 

Another supposed error assigned is that the court charged the jury 
that if the plant fùmished fâiled to such a degree that the de- 
fendant was justifled in abandonîng the use of it, and, in order to set 
the storage-battery System atwork, the défendant was required in 
the flrst instance to f urhish a transfer table and a charging table, 
and to prépare another ï-oom for the pùrpose of having the cells 
washed, and if, when it abàndoned the systera, thèse articles ceased 
to be of aiiy further use or value to it, they might allow to the de- 
fendant as damages the différence between thé cost of fumishing 
thèse articles and their value af ter the abandonment of the storage- 
battery System, in addition M» the différence between the value 
of the electric equipment actually furnished and that agreed to be 
fùmished, which the judgfe had authorisjed them to allow as gênerai 
damages for the breaches of the warranties. The proof was plenary 
that the défendant had necessarily incurred an expense of several 
thousand dollars in constructing thèse shifting devices in order to 
install the plant the vendor furnished, that the plant failed so 
utterly that the défendant was compelled to abandon it, and that 
the sliifting devices then became wortbless and; useless. The 
vfendor was aware whefl this contract was made that it would be 
necessary for the défendant to construct thèse devices. Indeed, 
it eXpressly provided in its proposai that the défendant should erect 
them from the vendor's own drawings, and should fumish ail the 
labor necessary for the installation of the plant. If the vendor 
had furnished an electric equipment of the character it contracted 
to furnish, the shifting deyices would hâve been useful and valuable, 
and the cost of constructing them would not hâve been lost to the 
défendant. The railway company's los^of this cost was the direct, 
natural, and inévitable réunit of the vendor's disastrous failure to 
comply with its contract, and it was a loss in addition to the dif- 
fer€;nCe between the equipment furniislied and that which the 
vendor agreed to furnislj,. No sound reason occurs to us why the 
défendant should not be pçrmitted to recover it. Compensation 
for pecuniary loss that is the direct, natural, and immédiate con- 
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séquence of a breach of warranty is both the just and légal measure 
of a purchaser's damages. The rule Is well settled that the damages 
recoverable of a manufacturer for the breach of a warranty of 
machinery which he contracts to furnish and place in opération for 
a known purpose are not conflned to the différence between the 
machinery as warranted and as it proves to be, but include such 
consequential damages as are the direct, immédiate, and probable 
resuit of the breach. The charge of the court was in accordance 
with this rule. It was just and clear. It commends itself to the 
judgment, and is amply sustained by the authorities. 3 Pars. Cont. 
(7th Ed.) p. 212; 2 Suth. Dam. § 672; Mining Syndicate v. Fraser, 
130 U. S. 611, 622, 9 Sup. Ct. 665; Poland v. Miller, 95 Ind. 387; 
Sinker v. Kidder, 123 Ind. 528, 530, 24 N. E. 341; Swain t. Schiefle- 
lin, 134 N. Y. 471, 31 N. E. 1025; Passenger v. Thorbum, 34 N. Y. 
634; Ferris v. C!omstock, Ferre & Ck)., 33 Conn. 513. 

One hundred and eighteen supposed errors are assigned in the 
record of this case. We hâve carefully considered them ail, and are 
of the opinion that they disclose no substantial error in the trial 
below. We hâve discussed the more important questions they 
présent, and indicated the reasons for the conclusions we hâve 
reached upon them. Most of thèse supposed errors relate to the 
questions we haA^e considered, and no good purpose would be served 
by extended notice of the remainder. The judgment below must 
be afûnned, with costs, and it is so ordered. 
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SAMB V. CURB et al. 

(Circuit Court of Appeals, Eiglith Circuit. September 24, 1894.) 

Nos. 424 and 425. 

Bill of Exceptions — Time of Piling — Consent to Enlargembnt. 

An indorsement on a bill of exceptions, "We agrée upon tlie abovo 
and foregolng bill of exceptions," signed by opposing counsei during an 
extension of time for filing, mad© by an ex parte order in vacation, 
hdd binding as a consent to the enlargement of the time for settlement 

In Error to the United States Ck)urt in the Indian Territory. 

On pétitions of plaintiffs in error for rehearings. Thèse were two 
suits brought by the Gulf, Colorado & Santa Fé Eailway Company 
against Jo Jackson, and W. R. Curb and Eosella Curb, respectively. 

J. W. Terry and P. L. Soper, filed brief in support. 
W. B. Johnson, A. C. Cruce, and Lee Cruce, filed brief opposing 
same. 
Before OALDWELL, SANBORN, and THAYEB, Circuit Judgea. 

SANBOBN, Circuit Judge. Pétitions for rehearings of thèse cases, 
on the ground that the défendants in error consented to the ex- 
tension of the time for flling the bills of exceptions, hâve been 
presented and considered. During the trial term in the court 
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below, tie tîme for filing the bills of exceptions in thèse cases was 
extendedj by order of thé court, to December 24, 1893. In Decem- 
ber, 1893, and after the term had lapsed, the judge made an ex 
parte order extending the time for flling the bills until January 
23, 1894y and thèse bills of exceptions were not settled or filed until 
January ;13, 1894 On this state of facts, orders were made at this 
terni affliming the judgments below on the ground that the judge 
had no power to extend the time to file thèse bills by an ex parte 
order iii vacation, without the consent of the défendants in error 
to such extensions, in accordance with our décision in Eailway Oo. 
V. Eussell, 9 C. 0. A. 108, 60 Fed. 503. It now appears that the 
bills of exceptions contained a statement of the substance of the 
ex parte orders extending the time to prépare and file them, and 
that some time in January, 1894, before they were settled or filed, 
they were presented to the counsel for défendants in error, one of 
whom indorsed upon each of them the following words, "We agrée 
upon the above and foregoing bill of exceptions," and signed this 
agreement In our opinion this was a plain consent to the en- 
largement of the time foi* the settlement of thèse bills, and the de- 
fendants in error ought not to be permitted to revoke or évade it 
now, when the cases hâve been prepared for hearing on the merits 
in this court in reliance upon their waiver of ail objections to the 
bills of exceptions. Thèse motions for rehearings are granted, the 
orders striking ont the bills of exceptions and afflrming the judg- 
ments are set aside, and the cases reinstated for hearing on the 
merits. 



UNION PAC. RY. CO. v. BARNBS. 
(Circuit Court of Appeals, Blghth Circuit. October 8, 1894.) 
No. 440. 

1. Deceit— Sale of Lands. 

Neither an agreement to sell land and cause a good title tliereto to be 
conveyed to tlie purcliaser at a future time, nor a deed without covenants, 
wliicb recites tlie supposed source of the grantor's title, and purports to 
grant and convey the land, Is suffleient to support an action against the 
vendor for false and fràudulent représentation as to hls title, where he 
makes the agreement and deed in good faith, under color and claim of 
title, in the honest belief that the title and its source are good, although In 
fact they are both invalid. 

2. Vendob and Pubchasbb— Rkcovbbt op Pubchasi; Money. 

An action will not lie by a purcliaser to recover the purchase money on 
failure of title in the absence of fraud or covenants to secure the title. 
8. Limitation of Action — Action for Pubchasb Money. 

A right of action, if any, for purchase money paid, on failure of title to 
realty, accrues when the money is paid and the deed obtalned. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

This was an action originally brought by Thomas H. Bames 
against the Union Pacific Eailway Company to recover for alleged 
false représentations as to the ownership of land purchased by 
plaintiff of défendant. The case was flrst heard in the court below 
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upon demurrer to the amended complaint. The judgment of the 
court below sustaining the demurrer was reversed upon error to 
this court (4 0. G. A. 199, 54 Fed. 87), and défendant allowed to an- 
swer. Pending the action, Thomas H. Barnes died, and S. Marcella 
Barnes, administratrix, was substituted as plaintifl. On a trial to 
the jury a verdict was directed for plaintiff, and défendant brought 
error. 

Willard Teller (Harper M. Orahood and Edward B. Morgan, on 
the brief), for plaintiiï in error. 

Charles M. Campbell, for défendant in error. 

Before OALDWELL, SANBORN, and THAYEE, Circuit Judges. 

SANBOEN, Circuit Judge. The writ of error in this case is sued 
out to reverse a judgment against the plaintiff in error, the Union 
Pacific Eailway Company, for damages for false représentations in 
the sale of a tract of land to Thomas H. Barnes. In the lifetime 
of Mr. Barnes the case was before this court upon a demurrer to the 
complaint. It has now been tried to a jury, and the court below in- 
structed them to return a verdict against the railway company, and 
upon this verdict the judgment complained of is based. 

In Barnes v. Railway Co., 4 C. C. A. 199, 205, 54 Fed. 87, 92, 12 U. S. 
App. 1, upon the demurrer to the complaint in this action, we held 
that it alleged in effect that the railway company falsely represented 
to Thomas Barnes that it had a grant from the govemment of, and 
was the sole owner of, a certain tract of land, that it made thèse 
représentations to induce him to buy this land; that thèse repré- 
sentations did induce him to purchase it, and to pay the railway 
company for it $2,376.60; and that the company in fact had neither 
claim nor color of title to, and was not in possession of, the land in 
question. We held that this was a statement of facts suflQcient to 
constitute a cause of action to recover damages for false représenta- 
tions, on the ground that, if the company knew its représentations 
to be false, that was a fraud of the most positive kind; and if it did 
not know whether its statements were true or not, and yet made the 
positive averments of thèse facts as of its own knowledge, as the 
complaint alleged, that was a false and f raudulent statement that it 
did know thèse to be the facts, and, as thèse statements caused the 
same damage to the vendee, the company was equally liable in 
either event. 4 C. C. A. 201, 54 Fed. 89, 12 U. S. App. 5. Accord- 
ingly we reversed the judgment sustaining the demurrer, and re- 
manded the case for answer and trial. The railway company 
answered that the allégations in the complaint that it made thèse 
représentations were untrue, and upon the trial below the only évi- 
dence in support of them was that on February 8, 1878, the Denver 
& Pacific Eailway & Telegraph Company made a written agreement 
with Barnes to sell this tract of land to him on condition that he 
would pay to it the sum of $2,376.60 in various installments on or 
prior to February 8, 1883, and that it would, upon such payment, 
"cause to be made and executed unto the said second party [Barnes], 
his hoirs and assigns, upon request, at the gênerai land office of the 
v.64F.no.l — 6 
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first party [the raJllftray Company], and surrender of tMs contract, a 
deed conveying said premises in fee simple;" and that on October 
20, 1881, Jay Gtould and Eussell Sage, as trustées of the Union 
Pacifie Railway Company, which is the successor of the Denver & 
Pacific Rail way & Telegraph Company, made a deed of this land to 
Barneis without covenants, in which they recited that the Denver 
& Pacific Railway & Telegraph Company, by its mortgage or deed 
of trust, conveyed to certain trustées ail the lands granted to it by 
act of congress; that they had succeeded to the rights of such 
trustées; and that by virtue of the deed of trust they granted, bar- 
gained, sold, and conveyed the land in question to Barnes, his 
heirs and assigna. It is conceded that the contract of the Denver & 
Pacific Railway & Telegraph Company and the deed of the trustées 
are to be considered in this case as the contract and deed of the 
Union Pacific Railway Company, and we shall speak of them hence- 
fort as such. The record now discloses the fact that the land in 
dispute Was a part of an odd section within the limita of a grant of 
lands toaid in the construction of a railroad and telegraph Une from 
the Missouri river to the Pacific océan under the act of July 1, 
1862, and the acts amendatory thereof (12 Stat 489), and that the 
title to this land would hâve passed to the railway company under 
that grant had it not been for the fact that a préemption or home- 
stead claim, which had expired by limitation, or been abandoned 
before the agreement to sell this land to Barnes was made by the 
railway company, had attached to this tract before the Une of the 
road was flxed by the filing of its map of deflnite location with the 
commissioner of the gênerai land office. It also appears from this 
record that when the agreement of sale was made, and when the deed 
was executed, and indeed until the décision of the suprême court 
in Railway Co. v. Dunmeyer, 113 U. S. 629, 5 Sup. Ct. 566, in 1885, 
the railway company believed that this land, and other lands 
similarly situated, had reverted to the railway company, and had be- 
«ome a part of the grant to it when the pre-emptor or homesteader 
had failed to perfect or had abandOned his claim. When the dé- 
cision in that case had been rendered, both the vendor and the 
Vendée flrst discovered that neither of them had ever had any title 
to this land. Thereupon the vendee, who had been in possession 
under his contract of purchase and deed since 1878, flled an appli- 
cation for the land as a homestead, and obtained the title to it 
from the government under this application at an expense of some 
$60. 

This brief summary of the facts in this case is sufiicient to show 
that the railway company was guilty of no actual fraud, of no in- 
tention to deceive, in its attempted sale and conveyance of this land. 
AU that it did was done in the utmost good faith, and in the honest 
belief that it was the owner of the land under its grant Nor did 
the company make any statement as of its own knowledge that this 
land was within its grant, or that it was the owner of it to induce the 
vendee to purchase. No oral représentations whatever are proved, 
and the vendee is forced to rely upon the agreement of sale and 
the deed alone for proof of his allégations of false représentations. 
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No argument is required to show that the agreement of February 
8, 1878, to sell the land and to cause a deed to be made to the pur- 
chaser conveying it in fee simple flve years thereafter was no repré- 
sentation whatever that the company then owned it, or that it was 
then within its grant. It was nothing but a mère promise to sell 
the land, and to cause him who should be the owner flve years there- 
after to convey the title to the purchaser. It goes without saying 
that an action for false and fraudulent représentations can never 
be maintained upon a promise or a prophecy. Kerr, Fraud & M. 
p. 85, note 3; Sawyer v. Pritchett, 19 WaU. 146, 163. Nor does the 
fact that the company made a deed of this land without covenants, 
and therein referred to its grant as the source of its title, furnish any 
Sound basis for such an action, where, as in this case, the grantor 
was acting in good faith under claim and color of title, and in the 
honest belief that it had derired a good title from the source it re- 
ferred to, and that it was conveying such a title to its grantee. 
Such an action requires for its foundation a false statement know- 
ingly made, or a false statement made in ignorance of, and in 
reckless disregard of, its truth or falsity, and of the conséquences 
such a statement may entail. The evil intent — the intent to deceive 
— is the basis of the action. Such an intent, it is true, may be 
inferred from the positive statement as of his own knowledge of a 
fact concerning which one knows he bas no knowledge at ail, be- 
cause such a statement shows such a contempt for the truth, and 
such a reckless disregard of the rights of others who may rely upon 
it, that it is deemed sufScient évidence of an evil intent to warrant 
a recovery when damages hâve resulted from the falsehood. The 
record in this case is barren of any such statements or représenta- 
tions, and the proof is plenary that the company was acting under 
color of title, and in the utmost good faith. It will not do to say that 
whenever a title to land fails an action for false représentations will 
lie against every grantor who bas made a deed of the land, and re- 
cited therein the source of his title, which appeared to be, and which 
he then believed to be, good. Neither an agreement to sell land, 
and to cause a good title thereto to be conveyed to the purchaser 
at a future time, nor a deed without covenants which recites the sup- 
posed source of the grantor's title, and purports to grant and con- 
vey the land, is sufflcient to support an action against the vendor 
for false and fraudulent représentations as to his title where he 
makes the agreement and deed in good faith, under color and 
claim of title, in the honest belief that the title and its source are 
good, although in fact they are both invalid. Nor can this action 
be maintained as one for money had and received. Chancellor 
Kent said in Abbott v. Allen, 2 Johns. Ch. 519, 522, in the year 1817, 
that it was the settled law that, "if there be no fraud, and no cove- 
nants taken to secure the title, the purchaser has no remedy for his 
money, even on a failure of title," and cited Frost v. Raymond, 2 
Gaines, 188, 192, in support of this proposition. The law he then 
announced has been steadily reafiirmed by the subséquent décisions, 
and it is fatal to this action. The rule caveat emptor govems pur- 
chàsers of land as well as of Personal property. The vendee must 
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take dare that the title he buys is soimd. K he bas any doubt con- 
cerûiQg it,' he may require covenants to secure tlie title as a condi- 
tion of hls pnrcliase. If he makes no such requirement, he takes the 
risk of the title upon himself, in the absence of fraud, and cannot 
hold the vendor responsible for its failure. Patton v. Taylor, 7 How. 
133, 159; Van Bensselaer v. Kearney, 11 How. 297, 322; Noonan v. 
Lee, 2 Black, 499, 508; Peters v. Bowman, 98 U. S. 56, 60. More- 
oTer, if the vendee hère could eyer hâve maintained an action for 
money had and received, that cause of action manifestly accrued to 
him in 1881, when he paid his money, and obtained his worthless 
deed; and it was barred by the statute of limitations of the state of 
Colorado in 1887, and at least three years before this action was 
commenced. 2 MUls' Ann. St. Oolo. § 2900. This action was not 
commenced until June 3, 1891. The judgment below must be re- 
versed, and the cause remanded, with directions to grant a new 
trial; and it is so ordered. 
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(Circuit Court of Appeals, Elghth Circuit October 22, 1894.) 

No. 472. 

L Dbath bt Whongpui, Act— Limitations— Lbx Pori or Libx Loci. 

An axitloia for death by wrongful act, occasioned in a state wliich glree 
three years for suing therefor, may be maintained in another state, which 
glves only two years, at any time witliin three years. 
& Limitations— How Baisbd — Motion for Judgment. 

The sufflclency of a complalnt because it shows the cause of action 
to be barred should not be raised by motion for judgment, after an 
answer which does not plead ttae statute bas been interposed, and not 
withdrawn. 

In Error to the Cîircmt Court of the United States for the District 
of Minnesota. 

Action by Joséphine Theroux, administratrix of James Theroux, 
deceased, agaihst the Northern Pacific Eailroad Company and its re- 
ceivers, for the death of deceased. Judgment for défendant 

0. B. Smith (0. L. Smith was with him on brief), for plaintift in 
error. 

J. H. Mitchell, Jr., (Tilden B. Selmes was with him on brief), for de- 
fendants in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYEE, Circuit Judge. In this case the record discloses that 
Joséphine Theroux, as administratrix of the estate of James Theroux, 
deceased, brought an action against the Northern Pacific Bailroad 
Company, and Thomas F. Oakes, Henry C. Eouse, and Henry C. 
Payne, as receivers of that company, to recover damages for the death 
of her husband and intestate, who was killed in the state of Montana 
on the 20th day of October, 1890, while in the service of the Northern 
Pacific Bailroad Company as a locomotive engineer. The complaint 
■howedi by proper averments, that the death of the deceased waa 
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occasîoned by the wrongful act, neglect, and default of the Northern 
Pacific Eailroad Company, and the suit was founded on the pro- 
visions of the damage act of the state of Montana which was in 
force on October 20, 1890. Comp. St. Mont. 1887, §§ 981, 982. 
The action was commenced on October 10, 1893, — more than two 
years, and less than three years, after the death occurred, — in the 
district court of Hennepin county, Minn., from whence it was re- 
moved to the circuit court of the United States for the district of 
Minnesota. An answer was iiled by the défendant company which 
admitted that James Theroux, the plaintifl's intestate, was Mlled on 
or about October 20, 1890, in the state of Montana, while in the 
€mploy of the Northern Pacific Eailroad Company, but it denied 
generally ail other allégations. Subsequently, while the answer 
remained on file, a motion was made orally, by the défendant com- 
pany, for judgment in its favor on the pleadings. This motion was 
fiustained by the court, and a final judgment was entered in favor of 
the défendant company. The record does not show upon what 
ground this motion was predicated, and but for the statements of 
counsel and the assignment of errors we would be unable to tell, 
except by surmise, why a judgment was rendered in favor of the de- 
fendant, without trial, when a well-defined issue of fact requiring a 
jury trial was presented by the pleadings. We are advised, however, 
that it was contended on the hearing of the motion that the com- 
plaint showed that the cause of action therein stated was barred by 
limitation, because the Minnesota damage act required a suit like 
the one at bar to be commenced "within two years after the act or 
omission by which the death was caused." Gren. St. Minn. c. 77, § 2. 
This view, as we are advised, prevailed in the circuit court, and the 
action was dismissed, although the Montana statute on which the 
suit was founded (sections 981 and 982, supra) allows three years 
after death occurs within which to commence such an action, and 
although the suit had been brought within that period. The prin- 
cipal question that we hâve to détermine is whether this ruling can 
be sustained. 

It was held in Boyd v. Clark, 8 Fed. 849, which is a leading case 
on the subject, that when a statute of a state or country gives a 
right of action unknown to the common law, and, in conferring 
the right, limîts the time within which action may be brought, such 
limitation is operative in any jurisdiction where it is sought to en- 
force such cause of action. The same doctrine was recognized and 
approved in the foUowing cases: The Harrisburg, 119 U. S. 199, 
214, 7 Sup. et. 140; Munos v. Southern Pac. Co., 2 U. S. App. 222, 
2 C. C. A. 163, 51 Fed. 188; Eastwood v. Kennedy, 44 Md. 563; Rail- 
way Co. V. Hine, 25 Ohio St. 629; and O'Shields v. Eailway Co., S5 
Ga. 621, 10 S. E. 268. Indeed, it may be said that cases of the kind 
last referred to form a well-established exception to the gênerai doc- 
trine that the lex fori governs in determining whether a cause of 
action is barred by limitation. An attempt is made to distinguish 
the case at bar from Boyd v. Clark, supra, and to exempt it from the 
opération of the rule declared in that case, on the ground that in 
that case an effort was made to enforce a statutory cause of action 
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in a fbreign ijûrtsdîction after it had cèased to be enforcëablé in the 
coantryiby; tPhbse laws the right of action was given, whereas in the 
case atbàr thé effort is simply to bar a statutory cause of action, 
wheïi STied upon in a foreign state, by applying thepeto the local 
limitation law which is applicable to similar causes of action when 
they originate within the state, We recognize the obvions differ- . 
ence betwèen the two cases, but we think that it wUl not suflûce to 
withdraw the case in hand from the opération of the rule enunciated 
in Boyd v. Clark and in the other cases heretofore cited. It was 
said, in substance, by Mr. Ohief Justice Waite, in The Harrisburg, 
supra, thàt when a statute créâtes a new légal liability with the 
right to sue for its enforcement within a given period, and not after- 
wàrdSj thé time within which suit must be brought opérâtes as a 
limitation Of the liability, aaid not merely as a limitation of the rem- 
edy. Th^ same thought waa expressed by the suprême court of 
Ohio in Eailway Co. v. Hine^ supra, and by the suprême court of 
Maryland in Eastwood v. Kennedy, supra. In the Ohio case it was 
said that a proviso containedln a statuté creating a new cause of ac- 
tion, which limits the right to sue to two years, is a condition qualify- 
ing thé right of action, and not a mère limitation of the remedy. It 
must be accepted, therefôi^, m the established doctrine, that where 
a statute confers a new rîght^ which by the terms of the act is en- 
forcëablé by suit only within a given period, the period aUowed for 
its enforcement is a constituent part of the liability intended to be 
created; and of the right intended to be conferred. The period pre- 
scribed for bringing suit in such cases is not like an ordinary statute 
of limitations, which merely affects the remedy. It folio ws, of 
course, that, if the courts Ofanother state refuse to permit the cause 
of action to be sued upon durlng a part of the period limited by the 
foreign law, to that extent they refuse to give effect to the foreign 
] a w, and by so doing impair the right intended to be created. Doubt- 
less, the courts of a state may refuse to enforce a liability unknown 
to the common law that has been created by the laws of a foreign 
state or country, but the rule of comity which prevails as between the 
varions states of this Unioi requires that the courts of each state 
shall enforce every civil liability that may hâve been created by the 
laws of other states, for an act done or omitted within their several 
territorial jurisdictions, utiless the liability so created and sought 
to be enforced is clearly répugnant to some local law, or is opposed 
to some well-established public policy of the state whose courts are 
asked to enforce it. Kailroad Oo. v. Mase (decided by this court at 
the présent term) 63 Ped. 114; Kailroad Co. v. Babcock, 154 U. S. 190, 
14 Sop. et 978, and cases cited. In point of fact, nearly every state 
in this Union has now aèopted the provisions of Lord Campbell's 
act, with slight variations; and we are not aware that the courts of 
a single state hâve ever refused to entertain a suit founded on the 
provisions of that act, as adopted in a sister state, or to give ail 
the provisions of the act fuU force and effect, where the wrongful 
act or omission of duty' (^mplained of was committed in the latter 
state. Such being thé' rule of comity which is generally recognixed 
and enforced, we do notsée how the courts of Minnesota, and much 
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less a fédéral court sitting in Minnesota, can well refuse to enforce 
a liability created by the laws of Montana for a wrongful act or omis- 
sion of duty resulting in deatli, wMch was committed in Montana 
within three years, and more than two years prior to the institution 
of the suit, merely because the laws of Minnesota provide, with re- 
spect to similar acts committed in Minnesota, that suit shall be 
brought within two years. To refuse to entertain such a suit within 
three years would be to subtract from the liability, and to impair the 
right intended to be conferred by the laws of Montana; for the period 
allowed in which to enforce the liability, as we hâve before shown, 
is a substantial part of the liability imposed and of the right in- 
tended to be created. Moreover, it cannot be said that, by enter 
taining the suit after the lapse of two years, the laws of Minnesota 
would be set at naught, or any weU-defined public policy of that state 
violated; for, in contemplation of law, the two-year iimitation pre- 
scribed by the statute of that state (chapter 77, § 2, supra) was only 
intended to apply, and can only apply, to causes of action which orig- 
inate in that state, and not to causes of action that originate else- 
where. We are of the opinion, therefore, that the circuit court erred 
in sustaining the motion for judgment on the pleadings. 

What we hâve already said disposes of the case, and nécessitâtes 
a reversai of the judgment; but the record also présents a question 
of practice which is of sufBcient importance to deserve notice. We 
hâve already commented on the fact that the motion for judgment 
on the pleadings was made by the défendant after issues had been 
joined by flling an answer, and that this motion, as incorporated in 
the présent record, fails to show on what ground it was rested. It 
is only by virtue of the briefs of counsel and the assignment of errors 
that we would be able to say that the circuit court considered the 
question heretofore decided, — whether the cause of action was barred 
by limitation. We are aware of the fact that the practice is now 
established in some of the states in this circuit, notably in Minnesota, 
of taking advantage of the statute of limitations by demurrer to the 
complaint, or even by a motion in arrest of judgment after verdict, 
where the complaint clearly and conclusively shows that the cause 
of action was in fact barred. Trebby v. Simmons, 38 Minn. 508, 38 
N. W. 693. The court said in that case, however, that in conséquence 
of the early construction of the Code of that state, which gave birth 
to the rule that the statute of limitations may be invoked by demur- 
rer, "the court has been engaged ever since in applying, explaining, 
and modifying the rule," and that récent modifications of the rule 
in that state, holding that a demurrer or motion in arrest wUl not 
lie unless the complaint conclusively shows that the cause of action 
is barred, hâve very nearly abrogated the rule itself, and made it 
of little practical value, as it will rarely ever happen that a complaint 
will show, beyond every reasonable intendment, that the cause of 
action is barred. We are further aware that the suprême court of 
the United States has sanctioned the practice in the fédéral courts 
of invoking the statute of limitations, by demurrer to the complaint 
or déclaration, in those states where the practice is well established 
in the local tribunals. Bank v. Lowery, 93 U. S. 72; Retzer v. Wood, 
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109 U. S. 185, 3 Sup. et. 164; Bank v. Oarpenter, 101 U. S. 567. Our 
researches, however, do not satisfy us that the fédéral courts hâve 
ever approved the practice (wMch seems to hâve been pursued in 
thia case) of moving orally for a anal judgment in f avor of the défend- 
ant on the pleadings, after an answer has been âled which fails to 
plead the statute of limitations, because the cause of action stated 
in the complaint is apparently barred by limitation. We think that 
there is an obvions objection to sucha practice, and that it ought not 
to be tolerated. If a défendant is aûowed to interpose a motion 
for judgment on the pleadings, after an answer has been flled which 
does not even plead the statute as a défense, it wHl very frequently 
happen that the plaintifE will be subjected to unnecessary expense 
and delay in preparing for trial on issues of fact raised by the answer, 
and the hearlng of cases wiU be unnecessarily delayed. This would 
seem to be a sufiftcient reason for rejecting the practice in ques- 
tion, even if the défense of the statute is not absolutely waived by 
failing to plead it. We think, therefore, that, when a défendant 
desires to test the sufiftciency of a complaint on the ground that it 
àfiflirmatively shows that the cause of action is barred by limitation, 
he should do so by demurrer in the first instance, or, if he has flled 
an answer and failed to plead the statute, that he should ask leave to 
withdraw his answer and to demur, and that the latter action should 
be taken a reasonable length of time before the day appointed for 
the trial. Such, we think, is the correct practice, and the rule which 
should be observed by the fédéral courts. The judgment of the cir- 
cuit court is reversed, and the cause is remanded with directions to 
award a new triaL 



FBRGUSON V. UNITED STATES. 
(District Court, N. D. New York. November 7, 1894.) 

BtrBGLAKT DP POST OfFICB— MONKT FOUND ON BUBGLAR — RiGHT OP UnITED 

States to Rbtain. 

A. pleaded guUty to the flrst court of an Indictment in which he was 
chargea with brealjing into a post office and stealing postage stamps. The 
second count charged the stealing of $50.60 in money, which was taken at 
the time of the burglary. When he was arrested and searched, $113.9C 
was found on his person, but no part of it was ever identifled as the money 
Btolen. $50.60 of such money was retained by the post-office inspecter, 
and A. gave his attorney an order on the inspecter therefor. Afterwards 
the inspecter delivered the $50.60 to the United States. HeU, that the 
United States had no right to the money as against such attorney. 

Action by Frank C. Ferguson against the United States to recover 
$50.60 taken by ofificers from the person of one James Atwood, 
who pleaded guilty to an indictment for burglary of a post office, 
and who gave plaintiff an order for such money. 

On the nlght of July 15-16, 1893, the post office at Whitesbero, N. Y., was 
broken Into by a burglar, and poetage stamps to the amount of $320.61, 
money-order fùnds to the amount of $41.31, and postal f unds to the amount 
of $9.29 talien therefrom. On July 17, 1893, one James Atwood was arrested 
în New York City for the burglary. At the time of his arrest postage stamps 
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of the value of $127.30 and $113.96 In money were found on Atwood's per- 
Bon, besides other articles of sn^all yalue, ail of whlch were turned over by 
the City détectives to J. E. Jacobs, a post-offlce iinspector. The postmaster 
at Whitesboro identlfied certain envelopes found on Atwood's person, as the 
envelopes in which he had received the stamps from the post-offlce depart- 
ment, and Atwood acknowledged to him that he was the person who robbed 
the post office. The money found on Atwood's person could not be Identified 
as the money stolen. On August 10, 1893, Jacobs paid to an attorney for 
Atwood, pursuant to an order of the United States circuit court commissioner 
before whom an examination was had, the sum of $63.36 of the momeys taken 
from Atwood, retaining In hls hands the balance of $50.60, the amount of 
moneys stolen from the post office. Atwood was Indicted at the January 
term, 1894, of the United States district court. The indictment contained 
two counts; the flrst alleged the stealing of the postage stamps, and the 
second the stealing of the money-order and postal funds. Atwood pleaded 
guilty to the first eount of the Indictment, and was sentanced on the 17th 
of January, 1894, to imprisonment in the Albany County Penltentiary, for 
the period of two years and six months. The plalntiff was retained by 
Atwood, as his counsel, before he pleaded to the indictment, and on the 19th 
of January, 1894, gave to the plaintifC an order directing the post-offlce 
Inspector to pay the $50.60 to the plaintifC. The plalntiff presented this paper 
to said Jacobs, and made a demand upon him for said sum of $50.60, taken 
from Atwood and then in Jacobs's possession as such post-offlce inspector. 
Jacobs refused to pay the money to the plalntiff, and on the 30th day of 
January, 1894, he forwarded it to the postmaster gênerai, together with the 
postage stamps and other articles taken from Atwood. The plalntiff brings 
this action to recover said sum of $50.60. 

Frank 0. Ferguson, pro se. 

William F. Mackey, U. S. Asst. Dist Atty. 

COXE, District Judge. It was admitted at the trial, and the 
admission is reiterated in the defendant's brief, that the money 
found on Atwood was not identified as having been taken from the 
post office at Whitesboro. The court is, therefore, unable to dis- 
cover by what right or title the défendant assumes to retain this 
money. There is not a particle of proo'f that it is the money that 
was stolen, or that the défendant holds it pursuant to any légal 
process. The défendant has it and proposes to keep it if it can. 
So much is clear, but the reasoning by which it is sought to justify 
this proceeding is not clear. The argument seems to be that, be- 
cause the défendant has lost money through Atwood's burglary, 
it can reimburse itself, without process of law, from any prop- 
erty found in 'Atwood's possession. This will not do. The prop- 
osition pushed to its logical conclusion would enable the défendant 
to seize Atwood's watch or even his clothes, sell them, and apply 
the proceeds to the extinguishment of the debt. At the time of 
the assignment to the plaintiff the défendant had not even the pos- 
session of the money; it was in the hands of the inspector. The 
assignment transferred the money to the plaintiff and gave him a 
good title, certainly as against the défendant, who has no title 
at ail. The plaintiff is entitled to judgment as demanded in the 
pétition. 
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WKCHSBLBHBG V. FLOUE CITY NAT. BANK. 

(Circuit Court of Appeais, Seventh Circuit. October 27, 1894.) 

No. 105. 

1. COBPORATION— ATTEMPT TO PoBM — LiABILITY OÎ" COEPORATOKS AT COMMON 

LAW — WlBCONSIN Statute. 

Eot, St Wls. tit 19, c. 86, §§ 1771-1775, provide tliat tliree or more persons. 
flSay form a corporation by signlng and aciinowledging written articles 
deolarlng the purpose, amount of capital stock, aad other particuiars 
regardingthe corporation, which articles must be flled for record in cer- 
tain public offices, and "no corporation shall, until such articles be so lef t 
for record, hâve légal existence"; that in stock corporations stockliolders 
only shall be members; that, untll directors are elected, the signera of 
the articles shall hâve direction of the affairs of the corporatiijn, and 
make rules for perfecting organlzatlon and regulatlng subscrlptions to- 
stock; that "no such corporation shall transact business with any other 
than its members" until one-half of Its capital bas been subscribed, and 20 
per cent paid in, and upon any obligation contracted in violation of 
such provision the corporation shall hâve no right of action, but the 
stockholders then existing shall be personally liable; and flnally, that 
"every such corporation* when so organized," shall be a bbdy corporate, 
and hâve the powers of a corporation. Where W., with two others, 
had signed and acknowledged article», pursuaat to this statute, whlch. 
were duly flled and recorded, but no further proceedings were taken, 
and no stock subscribed for or issued, and no capital pald in, but the other 
parties, with W.'s knowledge, but without his participation, proceeded to- 
transact business as a corjporation and incur obligations as such, hdd, in 
an action against the signers of tlie articles, ineluding W., upon a note 
executed in the' corporate name, that it was the purpose of the statute 
that a quallfled corporate , existence only should date from the fillng of 
the articles, but that the lui! privilèges of incorporation, ineluding exemp- 
tion of the members from liability, should be withheld untll capital 
stock was provided, and that, until compliance with the statutory require- 
ments as to providing such stock, the signers of the articles, Ineluding- 
W., were liable at commbn law for the debts incurred in the name of 
the corporation. Woods, Circuit Judge, dissenting. 

2. Samk— Nature dp Ltabilitï. 

Eeld, further, that such liability was a prlmary, contract liability of 
the; signers of the articles, and was not dépendent upon the knowledge 
or understanding of those dealing with the purported cori)oration, nor 
upon the personal participation of such signers in the transaction of 
business, nor upon thelr derlving any profit from it Woods, Circuit 
Judge, dissenting. 

In Error to the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

Action by the Flour City National Ba^k against Julius Wechsel- 
berg, Ernest S. Moe, and Charles H. Williams. Plaintifl obtained 
judgment. Défendant Wechselberg brings error. 

This Is an action at law by the Flour City National Bank against Julius 
Wechselberg (plalntlff in error), Ernest S. Moe, and Charles H. Williams, 
as. défendants below, for reco^ery of the amount due upon a promissory 
noté for $3,000, datëd September 18, 1889, made by the Northwestern Col- 
lection Company to the Northwestern Collection, Loan & Trust Association, 
and indorsed to said bank. The alleged liability of the défendants below is 
based upon thelr acts in the incorporation of the Northwestern Collection 
Company as a corporation under the laws of Wisconsin, and the transaction 
at large of business thereunder, withoitt having capital pald in as requlred 
by statute, whereby it is asserted that they became personally obllgated to- 
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•pa.y Indebfedness so contracted. The complaint allèges facts to state a lla- 
Tjillty created by the statute of Wisconsin, viz. section 1773, c. 86, which is tlie 
«.et providlng for incorporations; and also charges that the défendants are 
liable "personally and as copartners in trade upon the obligations so con- 
tracted." Demurrer to the complaint was overmled (45 Fed. 547), and the 
défendants answered severally. The issues were trled before the court upon 
stipulation waiving a jury, and there were findlngs of fact and conclusions 
of law thereupon against ail of the defeaidants; but Wechselberg alone sues 
out a writ of error. 

The facts found, aside from jurisdictional and formai matters, may be 
summarized as foUows (the portions to which exception is taken being placed 
in bractets), viz.: 

On April 6, 1888, the plaintifC in error, with the other two défendants 
below, executed articles of incorporation forming the Northwestern Collec- 
tion Company of Milwaukee as a corporation to do a gênerai collection and 
reporting business, with capital stock fixed at ?5,000, dlvided into shares 
of $25 each. Thèse articles were duly flled and recorded as required by the 
statute; contained the required provisions, named the gênerai offlcers to 
be elected by and from a board of three directors, stated their duties, and 
provided that any person might become a member or stockholder by sub- 
scribing to and becoming the owner of one share of stock, and, further, 
that "the corporators should compose the first board of directors." Certiflcate 
of incorporation was thereupon issued by the secretary of state, but no fur- 
ther steps were taken by any of the défendants to comply with the statutory 
requirements, no by-laws were adopted, no stock certllicates Issued or arranged 
for, and no stock was ever siibscribed for or pald in by the défendants or any 
other person, and the noncompliance was known by each of the défendants. 
The défendants Moe and Williams, assuming to be président aud secretary, 
respectively, of the corporation, immediately began to carry on a gênerai 
collection business at Milwaukee, under this corporate name; and they, in 
the course of their said business, caused to be printed letter heads and business 
cards with statement of incorporation, and their names and offices as afore- 
said, includlng therein the name of Julius Wechselberg as vice président, ail 
of which were used and distributed during a year and a half of their opéra- 
tions. The plaintifC in error "knew ail the time that Moe and Williams 
were carrying on said business in the name of said corporation." He took 
no part in the management ["but dld not at any tlme, disavow his connec- 
tion with the said corporation as Incorporator, officer, or stockholder, until 
after the commencement of this action"]. He never received any profit or 
émolument from it, and "the évidence does not establish that he had actual 
knowledge that his name was used upon the letter heads," or that he was 
:held out as an officer of the company; but ["under the circumstances, if he 
dld not know it, he could hâve ascertained the fact by mercly slight atten- 
tion to the matter, and was guilty of négligence in not knowlng it, having 
become a party to the incorporation, and knowlng that the business was 
being carried on in the name of the incorporation by the other défendants, 
and consenting thereto, when no capital stock had been subscribed or pald 
in to his knowledge or in fact, as he was bound to know, he cannot shield 
himself from liability by reason of his négligent ignorance of the use of his 
name; and by unlting in the incorporation, and permltting and consenting 
to the transaction of business by and in the name of the incorporation wlth- 
out stock subscriptlon or payment of any part of a stock subscription, he 
made himself liable for ail debts lawfully contracted in the name of the 
incorporation"]. It is further found that the public représentation of Wechsel- 
berg as vice président of this coi"poration was made known to the payée 
in the note in suit prier to the contracting of the debt for which it was given 
in renewal, but is not shown to hâve been known by plaintifC below until 
.after the maturlty of the renewal note. Also that the purported corporation 
made collections for and had active business connection with the corpora- 
tion named as payée in said note, in which drafts were frequently drawn by 
the latter upon the former, and accepted and discounted through plaintiff 
bank. The note in suit was in renewal of one of thèse drafts so discounted, 
drawn September 11, 1889, and is a transaction of this purported corporation. 
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The corporation was wholly without capital or resources eut of which to pay 
tbls'debt Both tbe payée and Its assignée were Ignorant of thls want of 
capital and of noncompliance with any of the statutory requlrements. The 
exceptions and asslgnments of error are dlrected to the portions of the findings 
of fact which are aboyé quoted In brackets, and to each of the conclusions of 
law and the judgment 

Quartes, Spence & Quartes (Chas. Quartes, of counsel), for 
plaintifl in error. 

Shepard, Haring & Frost and Wilson Vanderlip (Edward W. 
Frost and John E. Vanderlip, of counsel), for défendant in error. 

Before WOODS, Cîircuit Judge, and BUNN and SEAMAN, Dis- 
trict Judges. 

SEAMAN, District Judge (after stating the facts as above). 
The plaintiff in error was held by the circuit court to be jointly 
liable with the other défendants below for the indebtedness con- 
tracted by their assumed corporation, the Northwestern Collection 
Company, in the absence of any capital stock. This liability was 
based vLçon the facts found in his relation and conduct as a cor- 
porator, and the court did not undertake to détermine at the 
trial whether it arose under the statute or at common law. Cor- 
porations are entirely the créatures of statute, and, when duly 
formed, one of their chief characteristics, distinguishing them from 
partnerships and other joint ventures, is the exemption of the in- 
diyidual associâtes from liability for the corporate obligations, 
except as the enabling act may impose liability. This immunity, 
which is an important advantage of membership, can only be se- 
cured by compliance with the statutory requirements for incorpo- 
ration. In the case of corporations organized for a purposè and 
under a law requiring capital stock, the capital becomes a fund to 
which creditors must look for satisfaction of debts. It is a substi- 
tute for individual liability, and constitutes a trust fund for the 
benefit of creditors. Upton v. Tribilcock, 91 U. S. i5; Adler v. 
Manufaoturing Oo., 13 Wis. 57; 1 Beach, Priv. Corp. § 116. Capital 
stock is, therefore, the vital requirement of every business cor- 
poration, and its actual existence is usually placed by enabling 
statutes as a condition précèdent to corporate existence. It is 
found and conceded in this case that there was no capital stock in 
fact, and no capital paid in or subscribed; that the articles of in- 
corporation which were entered into by the plaintiff in error with 
the other défendants below prescribed |5,000; that thèse articles 
were duly executed by the three parties, and duly filed and re- 
corded; that without capital, and without the actual taking of any 
further steps towards organization, business was opened by Moe 
and Williams as actors, in the name of the assumed corporation; 
that this was known to the plaintiff in error, but he did not take 
part in their opérations, or reçoive any profit or émolument; that 
printed mattef was uséd and distributed, wherein the plaintiff in 
error was named as vice président, and, while "the évidence does 
not establish that he had actual knowledge" of this use of his name, 
it is found that "under the circumstances, if he did not know it. 
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he could hâve ascertained the fact by merely slight attention to the 
matter, and was guilty of négligence in net knowing it." Futher- 
more, it is recited in tlie articles wMch were entered into that 
"the corporators should compose the flrst board of directors"; and, 
although such a provision would not control an organization eflected 
by stockholders, who are empowered by the statute to elect direct- 
ors, it may be considered as a faot tending to show intention or 
knowledge. The debt in question was incurred in the business 
so carried on, and in the Une apparently contemplated by the ar- 
ticles. 

The statute which authorizes incorporation for the purposes 
stated in thèse articles is chapter 86, tit 19, of the Revised Statutes 
of Wisconsin, contained, with amendments, in 1 Sanb. & B. Ann. 
St c. 86. Section 1771 provides that "three or more adult persons, 
résidents of this state, may form a corporation in the manner pro- 
vided in this chapter," for objecta there named. Section 1772 
provides: "In order to form such a corporation, the persons desir- 
ing so to do shall make, sign and acknowledge written articles," 
with déclarations of (1) purpose, (2) name and location. (3) capital 
stock, if any, and number and amount of shares thereof, (4) désigna- 
tion of gênerai odïicers and number of directors, (5) duties of 
officers, (6) conditions of membership, and (7) "such other provisions 
or articles, if any, not inconsistent with law, as they may deem 
proper." The section further provides: The original articles, or 
a verifled copy, must be filed for record with the register of deeds 
of the county, "and no corporation shall, until such articles be so 
left for record, hâve légal existence." It also déclares that "in 
stock corporation, persons holding stock, according to the régula- 
tions of the corporation, and they only, shall be members." A 
verifled copy of the articles must also be filed with the secretary of 
state, or penalty is incurred. There was in this case formai com- 
pliance with the foregoing requirements, but entire failure to com- 
plète incorporation under the succeeding section. By section 1773 
it is prescribed that until directors are elected the signers of the 
articles shall "hâve direction of the aiîairs of the corporation, 
and make such rules as may be necessary for perfeeting its organiza- 
tion, accepting members or regulating the sulscription to the capital 
stock"; that in stock corporations the flrst meeting may be held 
when half the capital stock is subscribed, and may be called by any 
two of the signers of the articles, upon certain notice, or be held 
without notice when ail subscribers for stock are présent. It 
then further provides: "No such corporation shall transact busi- 
ness with any other than its members, until at least one-half of 
its capital shall hâve been duly subscribed, and at least twenty 
per centum thereof actually paid in; and if any obligation shall 
be contracted in violation hereof, the corporation offending shall 
hâve no right of action thereon; but the stockholders then existing 
of such corporation shall be personally liable upon the same." Sec- 
tion 1775 déclares: "Every such corporation, when so organized, 
shall be a body corporate," and hâve "the powers of a corporation 
conferred by thèse statutes," etc. 
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- TO common-law liability présents itself at the 

threslîfeld bf liis inquiryj wàether cbnsidered as a priiâary ground 
or fprîisthe parpose of interpreting the statuts. As a primary 
grounidj-the plàintiff in etror contends that it muât be excluded hère 
for two ireâsons: (1) Because the éomplaint is manifestly based 
upon the statute, and intends a charge of statutory liability; and 
(2) basatiée there is a ûnding by the: trial court of the existence of 
incorporation. It is sufficient answer to the iirst objection that it is 
raised hçre in the flrst instance; that the évidence was ail received 
without exception for variance, and the facts are clearly established 
by th« îfindîngs. IJnder the rule stated in Wasatoh Min. Co. v. 
OresoetttlMin. Go., 148 U. S. 293, 13 Sup. Ct. 600, approving the rule 
pronoéïicfed under the New York Gode of Procédure in Tyng v. 
Warehouse Go., 58 N. Y. 308, the objection, cannot now stand "to 
shut ont from considération the case as proved." In Wisconsin, 
section 2669, Eev. St., provides that "no variance betvreen the al- 
legatioiB in a pieàding and the proofs shall be deemed material un- 
less it Bhall actually mislead." and the décisions under it, in ac- 
cord with the doctrine above stated, hold that "the variance may be 
wholly disregarded," and that "the pleadings may at any time be 
amended tÔsconform with the issues really tried," or will be re- 
garded on appeal as so amended. Stetler v. Eailway Co., 49 
Wis. 609^:6 Nw W. 303. With référence to the force of the flnding, 
ail of the facts are clearly stated, and it remains for the court of 
review to détermine their légal eff ect. An expression of opinion 
by the trial; court has suggestive value, but is not co-nclusive, 
where the facts 'are undisputed. The case is theref ore open for 
any liability which may resuit from the facts established, and the 
only question on the writ of error is, do the facts found support 
the judgment? 

By the common law there was no individual liability of the mem- 
bers of a corporation for corporate debts, beyond the enforcement 
of their agreed contributions to the capital stock. Terry v. Little, 
101 U. S. 216; U. S. v. Knox, 102 U. S. 422; 1 Beach, Priv. Corp. 
§ 143. Theref ore, if complète corporate existence was obtained 
and perfected by the act of filing the articles of association, with- 
out compliance with any of the requirements of section 1773, the 
associâtes are not subject to common-law liability. On the other 
hand, it is well settled that an attempted or pretended incorpora- 
tion, not perfected as the enabling act requires, does not confer this 
immunityj and ail who are parties to the simulated corporation as 
associâtes or shareholders are held liable at common law for debts 
contracted under the corporate guise. While the courts hâve dif- 
fered in naming this liability, — whether in the nature of copartners 
•or resting 'fûpon the Ordinary principles of contract and agency" or 
upon fraud,^ — they agrée in holding liable in some form ail who are 
engagea în the defective corporate enterprise. FuUer v. Rowe, 57 
N. Y. 23; Pettis v. Atkins, 60 Bl. 454;- Hill v. Beach, 12 N. J. Eq. 
31; Coleman t.Goleman, 78Ind. 344; Abbot v. Smelting Co., 4 Neb. 
416; Kaiser V. Bank, 56 lowa, 104, 8 N. W. 772; Lawler v. Murphy, 
58 Conn. 313, 20 Atl. 457; Johnson v. Corser, 34 Minn. 355, 25 N. 
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W. 799; Hospes t. Car Co., 48 Minn. 174, 50 N. W. 1117. This 
statute does not, in terms, déclare that compliance with section 
1773 shall be a condition précèdent to corporate existence. If 
tbere were a décision by the suprême court of Wisconsin construing 
tbe statute with référence to the time or event in the proceeding 
upon which incorporation is perfected, that construction would be 
controlllng; but the only case called to our attention in that view 
is Harrod v. Hamer, 32 Wis. 162. That arose under a previous act 
(chapter 73, Rev. St. 1858), which differs essentially from the in- 
stant statute in its method of incorporation, and in the status of 
the incorporators (who are thereby constituted stockholders), and 
therefore is not applicable hère. The statute must be considered 
in its entirety to ascertain its meaning, and that exposition ought 
to be adopted, as stated by Mr. Justice Story, in Minor v. Bank, 1 
Pet. 46, "which carries into efifect the true intent and object of the 
législature in the enactment." The purpose is clear that corporate 
being shall be dated from and conferred through the act of flling 
the executed articles of incorporation for record as one of the con- 
ditions précèdent; but, while the statute refers to it as a corpora- 
tion at that stage, a limitation is added that it shall not exercise 
corporate functions, viz. "the transaction of business with any 
others than its members," until it shall hâve provided capital stock 
in conformity with section 1773. Such is the view recognized in 
Mining Co. v. Sherman, 74 Wis. 226, 42 N. W. 226, where it is said 
that this statute "provides for the preliminary organization of the 
corporation, and then limits its power to enter upon its gênerai 
business," by section 1773. The corporation has obtained the right 
to exist, but can only be said to hâve existence in a qualified sensé, 
for it is not possessed of the attributes or privilèges of perfected 
incorporation; and section 1775, which déclares thèse powers and 
privilèges, vests them only when organized as required by the pre- 
ceding sections. A quotation from the brief of one of the learned 
counsel for the plaintiff in error (arguing against liability as a 
stockholder) well deiines this embryonic status, and is adopted hère. 
It reads (including italics) as follows: "The truth is that no cor- 
poration was formed except in a very limited and qualified sensé. 
It is true the statute uses the word 'corporation.' It is, however, 
a bare, légal entity, which through organization may become a cor- 
poration, having members, and capable of transacting business. 
• * * It may be likened to the hull of a ship, without rudder 
or masts or gearings." The public are authorized to treat it as 
a corporation from the recording of the articles, and may look 
to the recorded articles for its purposes and objects. Compliance 
with section 1773 is imposed upon the corporators in the first in- 
stance, and when they hâve provided for stockholders the duty de- 
volves upon the latter, whose action is matter only of corporate 
record, and not of gênerai public record. Until that provision of cap- 
ital is furnished as a fund to take the place of personal liability, 
the intention is apparent to withhold the spécial privilège of com- 
plète incorporation which exempts the members from such liabil- 
ity. The inhibition is, in effect, against any transactions except 
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SHch as tend tO'organfeatlon,— i, e. perfecting incarporation, — and 
the purpose is to protect those who may be imposed npon by préma- 
turé assumption ot ooyporate functions, and not to save tte corpo- 
ration or its projectOTSifrom just liability. Mining Ço. t. Sherman, 
supra. This is not like the technical requirement placed by a Mich- 
jgan statute upqn the officers to file their articles of association in 
a certain place,^siniply forbidding business until compliance, with- 
ont declaring any eflect for noncompliance, — of which it was held 
in Whitney v. Wymaa, 101 U. S. 392, that the provision was not 
made a condition précèdent to incorporation; a,nd it is not like the 
technical requirement found in the former Wisconsin statute that 
the ollcers should file a Certiflcate of incorporation before trans- 
actiiig business, held in Harrod v. Hamer, supra, not a condition 
précèdent; but the demand hère is of the very essence of incorpora- 
tion,-T-that there shall be capital stock and stockholders. A corpora- 
tion cannot corne into existence without members, and stockholders 
are the only members of a stock corporation. 

In the light of the évident purposes of thia eûactment and of 
thèse distinctions, and considering that the requirements imposed 
by section 1773 are of the essence of corporate organization, and are 
foUoTved by the déclaration, in section 1775, of complète incorpora- 
tion "when so organized," we are of the opinion that it was the légis- 
lative intent that full effect as a corporation should not obtain until 
compliance, and that the common-law liability is preserved up to 
that event. While section 1773 provides that any obligations con- 
tracted before compliance shall not give a right of action to the 
corporation, "but the stockholders then existing" shall be personally 
liable, this imposition is not in dérogation of the common law, but 
is rather declaratory of or suppléments it. Even as a statutory 
liability, it may be remarked in passing, that this is not pénal in 
its nature, and does not call for the strict construction which is 
claimed in another branch of the argument for the plaintiff in error, 
but it is one of contract, which the members take upon themselves 
in forming a corporation, and is primary and absolute. Flash v. 
Conn, 109 U. S. 371, 3 Sup. Ct. 263; Coleman v. White, 14 Wis. 700; 
Day V. Vinson, 78 Wis. 198, 47 N. W. 269. For the considération 
hère .the statute must be taken in its entirety, as an enactment 
granting privilèges. When privilège is asserted under it, the in- 
terprétation of the statutory prerequisites should be reasonable, and 
the législative intent should be given effect, and not thwarted. 

So construed, the parties who entered into the assumed corporate 
undertaking will be held to liability for obligations which hâve been 
incurred under that assumption. Is the plaintiff in error within 
that rule? He executed the agreement or articles by which he en- 
gagea with the other défendants "to form a corporation" which 
should hâve a capital stock of $5,000. He was party to every 
step which was taken under the statute. Without his participation 
(or some third party), even the semblance of corporate existence 
could not hâve been obtained for the venture. This act, followed 
by the flling of the instrument, was a solemn acceptance, by the par- 
ties jointly, of the privilèges of incorporation. In the argument for 
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plaintiS in error it is insisted that thèse corporators are merely 
nominal parties, and should not be regarded as contractors in 
any sensé; that it bas become common practice to take, for the time 
being, any persons who may be convenient for the purpose, leaving 
the real projectops to come in with the subscription for stock. Such 
view or practice is entirely foreign to the manifest intent of the 
statute, as the organization is placed entirely within control of the 
signers, and without their action to that end strangers cannot ob- 
tain admission as stockholders. They occupy a contract relation. 
It is true that that relation is absolved, or a new one formed, when 
organization is effected; that the offtce of corporator disappears when 
that of stockholder is taken on. It is also true that there may be 
an abandonment of the venture without any liability resting upon 
tlie corporators, but upon the condition imposed by the common 
law that no obligation shall hâve been incurred in the name of that 
relation, viz. by "assuming to act in corporate capacity." Fnller v. 
Rowe, 57 N. Y. 23. Had thèse articles read that the signers agreed 
to form a partnership with $5,000 capital, instead of a corporation, 
there would hâve been no doubt of joint liability for contracts en- 
tered into by either in the copartnership name and within its scope. 
The agreement hère is to form a corporation, with capital stock of 
|5,000. It is made a public record as the statute requires. So far 
as the public is concemed, this record is the only évidence of in- 
corporation which comes to notice. The corporate capacity there 
promised was forthwith assumed, as the plaintiff in error well 
knew; and he cannot be heard to évade liability upon the plea 
that they failed to put in the capital and perfect organization, Mc- 
Hose V. Wheeler, 45 Pa. St. 40. In behalf of the plaintiff in error 
it is the contention that he is not liable, because he did not partici- 
pate in the business which was undertaken, and it is not found that 
he had actual knowledge of the use of his name as an offlcer. But 
it is found that "under the circumstances, if he did not know it, he 
could hâve ascertained the fact by merely slight attention to the 
matter, and was guilty of négligence in not knowing it." This im- 
putes knowledge. If he remained ignorant of the use of his name in 
the face of such circumstances, — where he had given its use for 
the inception of the enterprise, and where slight attention would 
hâve brought him knowledge, — he is chargeable with notice. The 
culpable négligence bars the excuse of ignorance. 

Upon this record ail of the signers of the articles of incorporation 
hâve made themselves parties to the assumption of corporate powers, 
and they are jointly bound for the indebtedness which was therein 
contracted. Their liability is of the same nature which would be 
imposed if the original plan had been to form a partnership. Cook, 
Stock & S. § 235. The agreement which gave color to the assumed 
corporate action is the foundation. The reason for holding the lia- 
bility is well stated in Fredendall t. Taylor, 26 Wis. 286, as spring- 
ing "from the fact that there was no responsible body or corporation 
behind them." Having no principal, they bound themselves individ- 
ually. Lewis v. Tilton, 64 lowa, 220, 19 K W. 911, is to the same 
eiïect. 

v.64F,no.l — 7 
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It fi hôt esaential that parties dealing with tlie assumed corpora- 
tion should hâve acted with knowledge or upon the faith of hls re- 
lations. The rule stated in Thompson v. Bank, 111 U. S. 529, 4 Sup. 
et. 689, is not applicable. There it vpas sought to recover upon a 
copartnership debt from one who was not a partner in fact, but had 
been held out as such, without crédit being given on the faith or 
■with knowledge of such holding out. Kecovery was denied, because 
there was no contract relation, and no ground for estoppel. In the 
case at bar there is primary contract liability, and it is not dépend- 
ent upon the knowledge or understanding of those dealing with the 
purported corporation. Pullman v. Upton, 96 U. S. 328, citing Ad- 
derly v. Stomi, 6 Hill, 624; Pierce v. Bryant, 5 Allen, 91. In view 
of this détermination of liability at common law, we are of opinion 
that judgment was properly entered againSt the plalntiff in error; 
and it is unnecessary tô cbhsider the question of statutory liability, 
which is well presented in the briefs and oral arguments. The 
judgment will be affirmed. 

WOODS, Circuit Judge (dissenting). In considering whether a 
spécial flnding of facts sustains a judgment it is to be remembered 
that ail matters in respect to which the flnding is silent are to be 
regarded as if expressly found against the party upon whom was 
the burden of . proof. Of the two théories advanced in support of 
the judgment hère in question, that of statutory liability was mainly 
relied upon at the argument, and apparently when the déclaration 
was dràwn. In support of that view it was insisted upon the au- 
thority of Hawes v. Petroleum Co., 101 Mass. i{85, that until the 
shares of stock had been taken by individuals, the incorporators of 
the Company were the holders in common of the entire capital stock, 
and, not having paid in the required 20 per centum thereof, were per- 
sonally liable, under the statute, ùpon the corporate contracts. 
There is, however, an essential différence between the statute 
of Massachusetts, under which that décision was made, and the 
statute of Wisconsin, with which we are now concemed. Under the 
latter there are two distinct stages in the process of incorporation. 
The flrst consists in the exécution and recording of articles, signed 
by corporators, who may or may not become members or sharehold- 
ers, while the second stage is complète only when subscribers hâve 
taken and paid 20 per cent, of the par value of one-half or more of 
the capital stock, and of their own number hâve chosen directors and 
othèr oflBcers; it being expressly provided that "persons holding 
stock, and they only, shall be members." Under the Massachusetts 
statute — and, indeed, under statutes of Wisconsin concerning the 
formation of certain classes of corporations — there is no such dis- 
tinction between a mère corporator and a member or shareholder of 
the body. In the case referred to, the articles of incorporation of 
the Anglo-Saxon Petroleum Company, it is to be observed, pro- 
vided for stock in an aggregate amount, without division into 
shares, and, speaking with référence to that fact, the court said: 
"The stock not having been divided into shares or certiflcates issued, 
the associated members of the corporation were holders of the 
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whole capital stock in common; and, it would seem, upon the facts, 
agreed to be liable in equal proportions for such sum as may be de- 
creed to be paid by tbem in this suit." In tbe case before us, Moe 
and Williams, by letter heads and otherwise, had represented them- 
selves to be offlcers of the company, which they could not be unless 
they were stockbolders, and were therefore estopped to deny the 
fact of membership which made them responsible under the statute. 
But the plaintiff in error was not a stockholder in fact, and he is not 
found to hâve dOne or to hâve authorized the doing of anything 
whereby he is estopped. The only fact in the case that can be 
regarded as tending to show his consent that Moe and Williams 
should use his name is the provision in the articles of incorporation 
that the corporators should compose the flrst board of directors. 
But it was not compétent, under the statute, to choose or appoint 
directors in that way, and the provision can fairly be said to signify 
no more than an understanding between the signers of the articles 
at the time of signing that when, if ever, they should complète the 
corporate organization by taking and paying for stock, they would 
elect themselves directors. If this provision "may be considered 
as a fact tending to show intention or knowledge," it is immaterial 
in a spécial flnding, where the statement of ultimate facts only, 
and not of évidence, bas significance. The record, however, leaves 
room for no question upon this point. Instead of showing affirma- 
tively that the name of the plaintiff in error was used with his au- 
thority, the ûnding is express that "the évidence does not establish 
that he had actual knowledge that his name was used." The added 
statement, in the flnding, "that under the circumstances, if he did 
not know it, he could hâve ascertained the fact by merely slight 
attention to the matter, and was guilty of négligence in not knowing 
it," is, I think, immaterial for the purpose of establishing liability 
either under the statute or by contract. The statutory liability is 
declared against stockholders only, and as the plaintiff in error was 
not a stockholder, either in fact or by estoppel, the judgment against 
him cannot rest upon that basis. 

There is, in my opinion, no better support for the judgment on 
the theory. of common-law liability. Wechselberg was not in fact 
a copartner of Moe and Williams in the business which they were 
doing, and I know of no principle or décision which would make him 
responsible for their acts or contracts, either severally or as a 
joint obligor. The opinion of the court, as I understand it, rests 
his responsibility ultimately upon the mère fact that he and they 
were the signers of the recorded articles of incorporation of the 
company in whose name they conducted business and executed 
the obligation sued on. But between his act of signing the articles 
and his supposed responsibility for the acts of the other signers done 
in the corporate name, before it was lawful so to use that name, 
there seems to me to be neither légal nor logical connection. The 
statute, it is agreed, imposes no obligation except upon stockhold- 
ers; and in the articles of incorporation there is to be found no 
promise, covenant, or undertaking to be responsible for corporate 
contracts, whether made before or after complète organization, and 
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thèré ie hô expression or implication of authority given by one cor- 
poratot, to the others to begin or to prosecute business iû the cor- 
îporate name in any mode, or as if it were a partnersliip name. No 
such restilt, it isclear, was intended by the plaintiff in error, and 
neithèr In law, equity, nor good morals do I perceive any justification 
for imposing liability upon him. It is found that he knew that Moe 
and Williams were doing business in the name of the corporation, 
without having complied wth the statute; but it is not found that he 
knew that they were using his name, or that anything came to his 
notice which ought to hâve put him on inquiry. He did not, by 
slgning the articles, make the other signera his agents to do anything 
whatever, — not even to take the steps necessary to perfect the cor- 
porate organization. Having no stock, he had no légal interest in 
what was done in that direction; and if the other signers had taken 
or allowed others to take the entire stock, to his exclusion, it would 
hâve been a breach of no obligation to him. Having no right in 
any of those particulars to control the course of the other corpo- 
rators, he was under no duty to the public to look after their con- 
duct. He was, therefore, no more bound to make inquiry concern- 
ing what had been or was proposed to be done than were third par- 
ties who chose to deal either with the corporation or with Moe and 
Williams or with others assuming to use the corporate name. 
Others, as Well as he, knew, or were bound to know, the provisions 
of the statute; and if they dealt with the corporation on the faith 
of its responsibility, without inquiry on the subject, they are not 
harmed if they are without recourse upon an individual who had no 
part in the transaction; and if they supposed that the organization 
of the corporation was or might be incomplète, and counted upon 
individual liability, it was equally their duty to know to whom, for 
that purpose, they might rightfully look. The articles of incor- 
poration, if examined, would hâve shown that the plaintiff in error 
was a signef, but as, under the law, it was the right of the other 
two signers to call a flrst meeting of stockholders without notice 
to him, and to complète the organization without his participation, 
his participation beyond the fact of signing was not to be inferred, 
except from his own subséquent conduct. A rightful act is no war- 
rant for a wrongful one. The stock book was open, it was to be pre- 
sumed, to show who, if anybody, were shai-eholders, and if any one 
chose to trust to the représentations of Moe and Williams rather 
than to inquire of Wechselberg himself whether his name was used 
tvith his consent, he can justly complain only of those who deceived 
him. Neither the défendant in error nor its assigner dealt with the 
plaintiff in error, or with others, on the faith of his name, nor were 
they in any way deceived by him* 

The proposition that ''ail who are parties to the simulated cor- 
poration, as associâtes or shareholders, are held liable at common 
law for debts contracted under the corporate guise," is more broadly 
Btated than any of the authorities cited in the principal opinion seem 
to justify. In Fuller v. Bowe, 57 N. Y. 23, for instance, it is held 
that, in order to charge one as an incorporator or as a partner, "it 
must be shown that he was so acting at the time the contract sued 
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on was made, or that upon some considération lie agreed to become 
liable witli the otliers"; and I believe there is no case in which a 
subscriber to the articles or to the stock of a corporation, imper- 
fectly organized, has been held personally responsible for contracts 
made in the corporate name, unless he had had some part in the 
making of the contract, or an interest in it, which would hâve bound 
him independently of his subscription to the articles or stock of 
the association. It was so held in Rutherford v. Hill, 22 Or. 218, 
29 Pac. 546. To the same effect, as I read them, are Fredendall t. 
Taylor, 26 Wis. 286, and Lewis v. Tilton, 64 lowa, 220, 19 N. W. 911. 
See, also, Bank v. Palmer, 47 Conn. 443. One may sign an agree- 
ment to form a partnership, but if he does not in f act become a mem- 
ber of the flrm, nor authorize the use of his name, and has no part 
or interest in the business, he will not be responsible for the doings 
or contracts of the other signers of the articles if they pursue the 
enterprise and incur Habilities in the business and name of the 
proposed partnership. Thompson t. Bank, 111 U. S. 529, 4 Sup. 
et. 689; Preston v. Foellinger, 24 Fed. 680, and note. And it is 
difSicult to understand how the signer of articles of incorporation, 
who talces no subséquent action or interest, and does not authorize 
the use of his name, can be held responsible for corporate contracts 
on the theory that he was a partner or joint contractor, when, if 
under the same circumstances he had signed an outright agreement 
to form a partnership, and thereafter had had no part or interest, he 
would not be responsible for contracts of his proposed partners in 
the business which had been agreed upon. 

Upon the question of contract liability, the flnding that by the 
use of slight diligence the plaintiff in error could hâve known of 
the use which was made of his name is no more relevant or material 
than upon the question of statutory liability. He gave the use of 
his name, it is true, "for the inception of the enterprise," but it 
was for a corporate enterprise, which was lawfully begun; and, the 
contrary not being found, it must be presumed that he neither in- 
tended nor assented to anything afterwards doue in violation of the 
statute in conf ormity with which the initial steps in which he shared 
were taken. He was certainly not bound to anticipate, and nothing 
is shown to bave come to his attention which ought to hâve caused 
him to suspect, an unauthorized use of his name. No one was mis- 
led in respect to his responsibility, and, if there had been, it would 
not, upon the facts found, bave been through his fault. The funda- 
mental error of the contrary view, as I conceive, is in the assumption 
that a signer of articles of incorporation like those in question 
owes a duty to the public which compels him, at the risk of Per- 
sonal liability, to prevent the making of contracts in the proposed 
corporate name without compliance with the statute, or beforehand, 
in some way not explained or shown to be possible, to disavow 
responsibility. But if, as it seems to be held, the recorded articles 
constitute a public statutory notice upon which every dealer will be 
presumed to hâve relied as proof of the individual liability of ail 
signers of the articles for such contracts made by a part of the 
signers or by subscribers to the stock, it would seem clear that no 
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disavowal of responsibility, however publicly made, could be effect- 
ive, m tjie absence of statutory provision therefor, unless shovv'n 
tohave çome to the açtual knowledge of tbe party to be affected. 
The doctrine is not in hî^rmony with tbe familiar principles of 
agency wbich govern when it is soiight to make one man responsible 
for the acts. of anûther, and, if carried to its logical results, will es- 
tablisb 1» many cases, which Aeecl not be further illustrated, a lia- 
bility on tbe part of signers of articles of incorporation which vs-ill 
be manifestly unjust, and for vi/hich until now I believe there has 
been no prjeçedent. If the supposed duty of the signer of such arti- 
cles toproteét thè public against the wrongs of other signers be 
rejected as unsound and fallacious, the flnding of the court belovs' 
that "by merely slight attention" the plaintiff in error "could hâve 
ascertaihed" the use which was made of his name, becomes imma- 
terial, and the added inference, or conclusion of law, that he "was 
guilty of ùegligence in not knowing it," is without support. Where 
there is no duty there can be no négligence. It takes more than in- 
attention to croate an agency or to constitute fraud. The plaintiff 
in error, therefore, did not make himself party to "the assumption 
of corporate powers," aiid is not bound, either jointly or severally, 
upon the coutracts of those who were guilty of so doing. 

If a corporator is subjèct, under this statute, to the supposed lia- 
bility, and if, on accouût of sickness, absence, inattention, or for 
any reasbn, he fails to di^vow his connection with the corporation, 
or fails to repudiate ap unknown, unsuspected, and unauthorized 
use of his name, when will his respoilsibility cease? Taking no part 
himself, to what extent will he be responsible for the good faith of 
steps taken by others il) 'perfecting the organization? It is said 
"that the ofBce of corporator disappears when that of stockholder 
is taken on." But suppose the corporator takes no stock, and an- 
other does, and becomes thereby liable under the statute, does the 
liability of the corporator cease, or is it necessary that one-half or 
more of the stock shall hâve been taken, and the required payment 
in cash made besides, before he can be released ? Suppose the entire 
stock to hâve béen taken by responsible, or say by irresponsible, 
subscribers, and directors and other offlcers to hâve been elected, but 
the necessary amount of cash not paid in, would the corporator 
who had taken no stock still be responsible? And, if compelled to 
pay an obligation for which stoçkhôlders were also liable, what 
right of contribution wQuld he haye against them, their liability 
béing under ,tjié statute and his arising out of contract?' The case 
may be stated in another way : Thia statute authorizes two classes 
of corporations, one with and the other without capital stock. The 
articles which the plaintiff in error signed pi-ovided for capital stock 
and for the admission tô melnbersliip of any who should subscribe 
fOP and becontve owner of one share or more of the stock. The flrst 
meeting of the stoçkhôlders could be called only when one half of 
the stock or more had been subscribed. Notice of that meeting was 
required to bé given to stoçkhôlders, but not to incorporators. Di- 
rectors or other oflflcers could be elected only by the stoçkhôlders. 
No stock was ever subscribed for, and no directors or other oflacers 



BOAED OF COM'rS V. SHERWOOD. 103 

wei-e ever elected. Only directors or other offlcers chosen and em- 
powered to do so could make corporate contracta, beyond subscrip- 
tions to stock, and other steps necessary to complète the organiza- 
tion. The assumption by Moe and Williams to represent the cor- 
poration as directors or otherwise was therefore a sheer usurpation, 
and the contracts which they made in the corporate name, being 
totally unauthorized, were void as against the corporation, and 
bound nobody but themselTes. This interprétation gives coherency 
and completeness to the statute, which imposes individual liability 
upon stockholders only. There was no necessity for doing more, 
because in such cases, without stockholders, there could not be a 
corporation with agents authorized to bind it; and for cases of at- 
tempts, lili;e the one under considération, to contract in the name 
of a corporation, without authority to bind it, there was no necessity 
to make provision, because ail actually engaged in such an attempt 
are responsible on common-law principles, and no one who was not 
party to the attempt ought in good conscience to be made respon- 
sible by statute, or be so held by the courts on grounds outside of 
the statute. If the articles of incorporation in question had ex- 
presely forbidden the transaction of business with any other than 
its members until at least one-half of its capital stock had been duly 
subscribed and at least 20 per centum thereof paid in, it would 
hardly be contended that two of the signers, without the consent 
of the third, could bind him by contracts made by them in the cor- 
porate name. But the prohibition is in the statute, and the plain- 
tiff in error is entitled to the benefit of it just as if it had been re- 
peated in the articles which he subscribed. Ordinarily, the signer 
of articles of incorporation becomes a member or shareholder by 
the act of signing, and if it were conceded in such cases that the 
subscriber to the articles should be presumed to hâve participated 
or had an interest in business done in the name and within the 
scope of the organization, it would be only a prima facie presump- 
tion. McHose v. Wheeler, 45 Pa. St. 32. But, whether conclusive 
or only prima facie, it could hâve no application in a case like this, 
where the corporator could not be a member or hâve a légal interest 
until he had taken stock, which he could do or not, at pleasure, and 
where, though the preliminary organization of the corporation was 
complète, a valid corporate contract could not be made, because 
stock had not been subscribed and paid in to the amount required, 
and directors or other offlcers with authority to act had not been 
chosen. 



EOARD OF COM'RS OF HAMILTON COTJNTÏ v. SHERWOOD. 

(Circuit Court of Appeals, Eighth Circuit October 8, 1S94.) 

No. 379. 

1. Wrtt of Error— Rbview — Waiver oï Jury — Spécial Findings. 

A jury was waived by stipulation, and the case referred to a référée 
for triai, who filed a report containlng hls findings of fact and conclusions 
of law. The court then adopted each flnding of fact made by the référée 
as findings of tact made by the court. Held that, on a writ of error to 
the judgment of the court, the questions for review were those only which 
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might hare been revlewed If the trial had actually taken place before the 
court under written stipulation waivlng a jury, and the court had made 
; spécial flndings of fact. 

2. 8AM8— DBMUBRBK— "WiAIVBK BT ANSWBBINa OvER. 

Answering over and golng to trial on the merlts after a demurrer is 
overruléd waives the point ralsed by the demurrer, where there Is not an 
utter failure to state a cause of action, but a mère incompleteness or un- 
certainty of averment,— a failure to state some fact which should hâve 
beeji stated to make a teehnically good déclaration or complaiut. 
8. 8amk-^Objbctions to Evidencb— Indefiniikness. 

Objection made at the opening of the trial of an action at law, before 
a référée (a jury bélng waived), to the taklng of any évidence, "for the 
reason that the pétition failed to state facts sufflcient to constitute a 
cause of action," is too vague and uncertain to be of any avail, as it 
fails. to advlse either the référée or tlie opposite party of the particular 
defeçt which rendered the pétition insufflcient. Sanborn, Circuit Judge, 
dlssenting. 

4. Same— Vauditt of COdnty Warrants— Itbmized Acoounts. 

Wb^ther accounts for which county warrants sued on were Issued were 
sufflciently itemized, as required by the statute (Gen. St. Kan. 1889, c. 25, 
§ 28), to authorize tbe issuance of the warrants by the county commis- 
sloners, cannot be determined by a rëvîewlng court, where the cause was 
tried without a jury, but the accounts or vouchers were not incorporated 
in the spécial flndings, a,nd the only flndings In regard thereto were that 
the varions vouchers were "Itemized," "duly itemized," and, in some cases, 
"not very definitely itemized." 

5. Samb— Dnverikied Accounts. 

A county warrant Issued by the board of county commlssioners for an 
account which was not verifled, though vérification Is required by the 
statutej is not utterly void; and a recovery may be had thereon unless 
It is shdwn to hâve been issued frauduleotly, or without considération, 
or for an Indebtedness which the board was not authorized to contract 

H. Same— Wabbants for Clerk Hibb— Coonty Clerk's SaIjAhy. 

County warrants issued to a person hlred by a county clerk to make out 
the tax roU of the county, and for extra clerk hlre, are void, where the 
statute provides that the salary allowed the clerk shall be "in tull of ail 
services whatsoever by law required to be performed in his office." Gen. 
St. Kaii. 1889, c. 39, § 12. 

7. Same— Warrants to Commissionebs for Spécial Services. 

A county warrarit issued to one of the county commissioners for spécial 
services rendered "in certain county seat contest cases " is not rendered 
invalid by the mère fact that the services are found to hâve been ren- 
dered outslde the county, nor can the court say that the county could In 
no event hâve such an interest in a county-seat contest that the commls- 
sioners would hâve authority to incur expenses in connection therewith. 

In Error to the Circuit Court of the United States for the District 
of Kansas. . 

George Getty (C. N. Sterry, on the brief), for plaintiff in error. 
Almerin Gillett, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYEE, Circuit Judge. This was a suit on 63 county warrants 
that were issued for various purposes by the order of the board of 
county commissioners of the county of Hamilton, state of Kansas, 
during the years 1886 and 1887, and that had been duly assigned 
to James K. O. Sherwood, the défendant in error, who was the plain- 
tiif in the circuit court. The pétition contained 63 counts, each 
warrant having been declared upon separately. A written stipu- 
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lation was filed, waiving a jury, and the cause was referred to a 
référée for trial, who subsequently flled a written report containing 
his findings of fact and conclusions of law. The record shows that 
the circuit court "adopted each flnding of fact made by the référée 
as findings of fact made by the court," and in Tiew of that statement 
we hâve treated the case precisely as if it came to this court on a 
spécial flnding of facts made by the trial court Boogher v. In- 
surance Go., 103 U. S. 90. The questions open for review on the writ 
of error that has been sued out are those, and none other, which 
might hâve been reviewed if the trial had actually taken place be- 
fore the court under a written stipulation waiving a jury, and the 
court had made a spécial flnding of the facts. 

The statutes of Kansas, like the statutes of many other states, 
provide, in substance, that county treasurers shall pay warrants pre- 
sented to them for payment, and shall mark the same "Paid," if there 
is money then in their possession sufiicient to pay the same, and, 
if not, that they shall certify that fact on the back of the warrants 
presented, with the date of présentation, and that they shall also 
keep in a book a record of ail warrants presented, showing the num- 
ber, date, and amount of the warrant, and when presented and to 
whom payable, and that ail warrants shall be paid in the order of 
their présentation, when funds come to their handa. Gen. St Kan. 
1889, c. 25, § 69. 

The flrst point urged upon our attention is that a demurrer inter- 
posed to the pétition on the ground that it did not state a cause 
of action should hâve been sustained, because there was no aver- 
ment found in the pétition that when the suit was commenced the 
county treasurer had money suiïicient to pay the warrants, or that 
a sufiicient time had elapsed for the collection of money wherewith 
to pay them. We need not stop to détermine the merits of this con- 
tention, because the record shows that the county did not stand 
upon its demurrer when it was overruled, but answered the pétition, 
and entered into a long, expensive, and tedious trial, whereby it 
waived the point raised by the demurrer, even if it had ment We 
hâve once or twice decided, in açcordance with the rule which now 
generally prevails, that a demurrer will ordinarily be waived by 
answering to the merits. Where it is apparent that the transaction 
out of which a cause of action is supposed to hâve originated could 
not give rise to a meritorious cause of action, the nile is, of course, 
différent; but a mère incompleteness or uncertainty of averment — a 
failure to state some fact which should hâve been stated, to make 
a technically good déclaration or complaint — will be of no avail in 
thi£ court when it appears that after a demurrer was overruled the 
party answered to the merits, and went to trial on issues raised 
by his answer. Eush v. Newman, 7 0. C. A. 136, 139, 58 Fed. 158, 
and cases there cited; City of Plankinton v. Gray (decided at this 
term) 63 Fed. 415, and cases thereln cited. In the présent case the 
plaintifl in error attempted to save the same point last mentioned, 
after his demurrer had been overruled, and after he had answered, 
by an oral objection made before the référée "to the taking of any 
évidence for the reason that the pétition failed to state facts suflS- 
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ciejQit tp cpnstitute a cai;ise of action or causes of action;" but even 
if tke qbjçction to the pétition had not been already waived by an- 
swerii^g over, as already decided, this latter objection was too vague 
and gênerai to be of any avail. It did not advise either the référée 
or the opposite party of the particular defect in the pétition which 
rendered it insufûcient. It was simply a snare laid in the pathway 
of the unwary. We refer to what was said on that subject in In- 
surance Ço. V. Miller, 8 0. 0. A. 612, 614, 60 Ped. 254. 

An objection is made to a large number of the warrants in suit upon 
the ground that the claims or accounts upon which they were issued 
were ppt sufficiently itemized to satisfy the requirements of the 
Kansas statute. The statute provides, in substance, that no account 
shall b© allowed by the board of county commissioners "unless the 
same shall be made out in separate items and the nature of each 
item stated," etc. Gen. St. Kan. 1889, c. 25, § 28. The précise 
contention is that many of the claims when presented to the board 
of county commissioners for allowance were not itemized, or were 
not sufQciently itemized to conform to the statute, and that the war- 
rants issued thereon are for that reason utterly void, and of no 
effectr This point cannot be considered, for the following reasons: 
We cannot détermine whether the accounts were sufiflciently or in- 
sufficiently itemized without inspecting them, and considering their 
exact form and contents. The spécial flndings made by the trial 
court do not incorporate the accounts or "vouchers," as they are 
termed, into the findings, and do not attempt to state their contents. 
Thèse so^termed "vouchera" are merely the évidence on which 
the spécial flndings are based, and we are not required to consider 
the évidence, nor could we do sô if wé so desired. It is our f miction 
to décide whether upon the flndings as made, accepting them as con- 
clusive, the conclusion of the court was right. Walker v. Miller, 8 
C. C. A. 331, 59 Ped. 869; Burr v. Navigation Co., 1 Wall. 99, 102. 
The flndings generally recite that the account on which the warrant 
therein referred to was issued "was itemized" or "duly itemized." 
In a few instances the flnding is that the voucher was not "very 
deflnitely itemized," or language to that effect; but even in such 
cases the, ânding, as a whole, shows that the court concluded that 
the varions vouchers had been suflaciently itemized, and we cannot 
review that Conclusion of the trial court, the vouchers not having 
been incorporated into the flndings so as to bring them before us for 
examination. 

Another subject of contention is the nonveriflcation of some of the 
accounts or vouchers on which certain of the warrants were issued. 
The spécial findings do show that a few of the vouchers were not veri- 
fled, although the statute heretofore cited (section 28, c. 25, Gen. St. 
Kan. 1889) directs that they "shall be verifled by affidavit setting 
forth that the same is just and correct and remains due and un- 
paid." The circuit court appears to hâve held that the provision 
is directory, and that, in a suit on a warrant which is issued on an 
unverifled daim, there may be a recovery notwithstanding the defect 
in the voucher. This ruling is assigned for error. It is no doubt 
the law that if an auditing board, like the board of county commis- 
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sioners in Kansas, déclines to audit a demand and to issue a warrant 
because the demand is not verifled, its action will not be disturbed 
on an appeal from thé board's décision, wliere such an appeaJ is 
allowed, or in a mandamus suit brought to compel it to audit tlie 
claim, even thougli the claim is sliown in such mandamus proceed- 
ing to be just and correct. SucLi was tbe substance of tbe ruling 
in some of tlie cases cited by counsel for tlie plaintiiï in error. Chris- 
tie T. Sonoma Co., 60 Cal. 164; McCormick v. Tuolumne Co., 37 Cal. 
257; Board v. Tomlinson, 9 Kan. 167; Eyee v. Mitcliell Co. (lowa) 
21 N. "W. 771. But it is a very différent question -wbether a war- 
rant is so utterly Toid that it will not even fumish the basis for a 
suit, no matter how just the claim may be, because the claim on 
which it was based, through inadvertence or otherwise, was not 
verifled when presented to the auditing board. In considering the 
question whether a warrant is so utterly void, for want of vérifica- 
tion, that it will not fumish the basis for a suit, we think that it 
will be more profitable to consider the nature and functions of a 
county warrant than to review the numerous cases in which courts 
hâve considered whether particular statutes were directory or man- 
datory. It is quite generally agreed that county warrants are not 
negotiable instruments, in such sensé that a transfer of the same 
for value cuts oflf equities of défense which exist as between the 
original parties. They are orders directing the payment of a claim 
which has passed the scrutiny of the auditing board. They are 
therefore prima fade évidence of an indebtedness, like a written ad- 
mission of a debt made by a private individual ; but they are hy no 
means conclusive évidence of an indebtedness, and do not bar a 
reinvestigation of the merits of the claim on which the warrant is 
founded when a suit is brought on the warrant. Wall v. County of 
Monroe, 103 U. S. 74; Thompson v. Searcv Co., 6 C. C. A. 674, 57 
Fed. 1030; Leavenworth Co. v. Keller, 6 kan. 511, 523; Mayor v. 
Ray, 19 Wall. 468, 477; Clark v. Polk Co., 19 lowa, 248; Clark v. 
Des Moines, 19 lowa, 199; Shirk v. Pulaski Co., 4 Dill. 209, 211 ;i 
Goose River Bank v. WUlow Lake School Tp. (N. D.) 44 N. W. 1002; 
Capital Bank of St. Paul v. School Dist. No. 53 of Bames Countv 
CM. D.) 48 N. W. 363 ; Miner v. Vedder (Mich.) 33 N. W. 47. Moreover, 
the statutory aifidavit required to be attached to a claim for which a 
warrant is demanded is not — in Kansas, at least — the sole évidence 
upon which an allowance of the demand is based. The statute of 
Kansas provides, in substance, that the aifidavit shall not be con- 
strued to prevent the board of county commissioners from disal- 
lowing the account, in whole or in part, and that the board may re- 
quire any other or further évidence of the justness of the demand 
that it deems proper. Gten. St. Kan. 1889, c. 25, § 28. The affi- 
davit, therefore, is not, in contemplation of law, the sole cause of 
the commissioners' action in ordering the issuance of a warrant. 
In view of thèse considérations, we think that it would be unreason- 
able to hold that a warrant is utterly void, and that a suitor must 
be tumed out of court when he sues upon the same, merely because 

>Fed. Cas. No. 13.794. 
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tl^e claim upon, which it was founded was not verifled. If the dé- 
fendant shows, af ter the admission of thé warrant in évidence, that 
the clalm oii which it was issued was not verifled, that might be 
regarded as a sui8cient reason for requiring the holder to show 
by other évidence that the warrant was issued upon a valid demand. 
We do not décide, however, that such proof does destroy the prima 
facie character of a warrant, but we are satisfled that it should 
in no event hâve any greater force or effect. Now, in the case 
at bar, an; eXaminàtion of the spécial flndings shows that the court 
found, in every instance where the voucher was not verifled, what 
the service was on account of whioh the warrant was issued; that 
the services charged for were actually rêndered ; that the amount of 
compensatioii charged was either flxed by law, or that the compensa- 
tion claimed was reasonable; and such flnding must hâve been based 
on testimony whoUy outside of the warrant The flndings, therefore, 
are amply iufacient to support the judgment, even upon the theory 
last suggested, that the warrants had lost thelr evidentiary char- 
acter because of the nonveriflcation of the claims upon which they 
were issued. We think, however, that the true view of the case is 
that inasmuch as the board of county commissioners had a gênerai 
I)ower, under Gen. St. Kan. 1889, c. 25, § 16, "to examine, settle 
and allow ail accounts chargeable agaînst the county," the allow- 
ance of the accounts now in question was wlthin the scope of the 
gênerai powers of the board, and that its orders of allowance were 
not utterly void, as now contended, merely because the accounts 
were not verifled when presented to the board for allowance. In 
other words, we think that the making of the statutory affidavit was 
not a prerequîsite, without which the jurisdiction of the board to ex- 
amine, settle, and audit the several demands did not attach. That 
view of the statute has never been taken by the suprême court of 
Kansas, so far as we are advised, and it has not sufficient founda- 
tion in reason to warrant us in adopting it. Undoubtedly, the board 
should require an aflSdavit to be made before proceeding to examine 
and allow a clainj; but if it happens to overlook the statutory direc- 
tion, and proceeds to audit a demand on évidence that is satisfactory 
to it, and to order the issuance of a warrant thereon, we are not pre- 
pared to say that the warrant is utterly void for want of jurisdiction 
in the board, aod that a suit cannot be entertained on the warrant 
for that reason. Our view is that a suit may be entertained on a 
warrant issued under the circumstances last stated, and that a re- 
covery can be had thereon against the county, unless it shows that 
the warrant was issued fraudulently or without considération, or 
for sOme indebtedness which the board of county commissioners 
was not authorized by law to contract. We conclude, therefore, 
that Bo error was committed in entering a judgment on the war- 
rants now in question. 

It is finally contended that some of the warrants in suit were is- 
sued for purposes not authorized by law. In the discussion of this 
point we hâve only to inquire and to détermine whether the prima 
facie case made against the county by the warrants themselves is 
overcome by facts disclosed by the spécial flndings, which show 
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afiflrmatively that the warrants, or any of them, were illegally issued. 
We shall treat tMs branch of the case in the order pursued by coiin- 
sel for the plaintifE in error, speaking of those warrants only to 
which he bas speciâcally directed our attention. One warrant, in 
the sum of $125, appears, from the spécial flndings in relation there- 
to, to hâve been issued to a person who was hired by the county 
clerk to make ont the tax roU of the défendant county for the year 
1886. This warrant is said to hâve been issued illegally because 
it was the duty of the county clerk to hâve made out the tax roll 
in question for the salary allowed him by law. This point, in our 
judgment, is well taken. Section 84, c. 107, of the General Statutes 
of Kansas for the year 1889, clearly made it the duty of the county 
clerk to make out the tax roll ; and section 12, c. 39, of the General 
Statutes, just as clearly provided that the salary allowed to the 
county clerk should be "in full of ail services whatsoever by law 
required to be performed in his office." We think that there was 
no law which authorized the clerk to hâve this service performed 
by another person at the expense of the county. And for the same 
reason we also think that another warrant, in the sum of $100, 
which appears to haye been issued to the county clerk "for extra 
clerk hire in his office," should hâve been disallowed. Neither of 
thèse âUowances seems to hâve been authorized by law, on the state 
of facts in relation thereto reported by the référée, and approved by 
the circuit court. Two other warrants, for a small sum each, are said 
to hâve been unauthorized because they were issued to pay the ex- 
penses of a spécial township élection, which expenses were not 
legally chargeable against the county. We cannot sustain this con- 
tention, because in neither instance does the spécial flnding of facts 
show that the élection on account of which the expenses were in- 
curred was a spécial township élection. The flndings give no infor- 
mation as to the character of the élection, and for aught that we 
know the expenses may hâve been incurred at a gênerai élection, for 
the expenses of which the county was responsible. As heretofore 
remarked, we will not go behind the flndings, and consider the évi- 
dence upon which they are based. A spécial objection is made 
to another warrant, for the sum of |308, which appears from the 
flndings to hâve been issued in favor of one of the county commis- 
sioners for spécial services rendered "in certain county-seat con- 
test cases." The flndings in relation to this warrant disclose no 
facts which tend to impeach it, except the statement that "the 
services were rendered outside of the county of Hamilton, in the con- 
test of cases, and when the board of county commissioners was not 
in session." We are not prepared to say that in no event could the 
county hâve an interest in a contest conceming the county seat of 
the county, such as would authorize the board to incur any ex- 
penses in connection therewith; neither are we prepared to say 
that in no event can a county commissioner claim compensation for 
services rendered in relation to such a contest where the services 
are rendered outside of the county; and, as thèse are the only facts 
before us which tend in any wise to invalidate the warrant, we must 
hold that they are insufficient for that purpose. Another warrant, 
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in the siim of $508, whiéh is aJso challengèd by counsel, appears to 
havé been issued to the côunty clerk, and to hâve been tumed orer 
by hiitt to the register of deeds, to pay the latter for preparing 
a mimerical index of the county records. The services in question 
are foùiid to hâve been rendered under a con tract made by the board 
of cotintjr c()nimissioners in behalf of the county; the index, when 
completéd, Was accepted by the county; and we hâve been unable 
to discOver the shadow of a reason why the county should not pay 
for the same. Objection is made generally to some other warrants 
on the ground that they were unlawfully issued, but as the objec- 
tions 1vere not specially noticed in argument, and as they are fully 
answèred by what has already been said conceming warrants that 
were issued under similar circumstahces, we will not notice the 
gênerai objection, but will conclude the discussion at this point. 
The amount- ihcluded in the judgment on account of the two war- 
rants abcive mentioned, which were illegally issued, is the sum 
of Î337.83, to which extent the damages assessed by the circuit court 
were exèeSssiVe. The judgment was entered for the sum of |5,991.59, 
wherèaS it should hâve been entered for the sum of $5,653.76. Fol- 
lowing a practice which was approved in Eailroad Co. v. Estill, 147 
U. S. 622,' l3 Sup. et. 444,. the judgment of the circuit court will be 
aflBirmedj at the costof the plaintiff in error, in the sum of |5,653.76, 
but it will not be afflrmed as to the damages assessed in excess of 
that sUm on warrants Nos. 221 and 324. 

SANBOEN, Circuit Judge (concurring). I concur in the resuit 
on the grotind that the complaint states f acts sufflcient to constitute 
a cause of action, and that the positions taken in the opinion upon 
the other questions discussed are sound. I am of the opinion that 
the objection to the introduction of évidence on the ground that the 
complaint does not state facts sufflcient to constitute a cause of ac- 
tion is sufflciently definite to raise the question of its sufflciency. 
Eev. St. § 914; Gen. St Kan. pars. 4172, 4174; Brown v. Smelting Co., 
32 Kan. 528, 530, 4 Pac. 1013; Bank v. Haden, 35 Mo. 358, 362; Mor- 
gan V. Bouse, 53 Mo. 219, 221; Mouette v. Cratt, 7 Minn. 234 (Gil. 
176, 180); Brown v. Manning, 3 Minn. 35 (Gil. 13); State v. Bachel- 
der, 5 Minn. 223 (Gil. 178); Lee v. Emery, 10 Minn. 187 (Gil. 151); 
Drake v. Barton, 18 Minn. 462 (Gil. 414) ; Henderson v. Johns, 13 Colo. 
280, 285, 22 Pac. 461; Plow Co. v. Webb, 141 U. S. 616, 623, 12 
Sup. et. 100; Slacum v. Pomery, 6 Cranch, 221. 
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0îstrlct CoUi't, N. X>. California. November 5, 1894) 

"No. 3,040. 

COUKTlîHFtelT MONÉY— POSSESSING AND PaSSING— InDICTMENT — FaILURE TO- 

Set Odt. : :: -1 : 

Aw Indiçtment under Rev. St §§ 5431, 5457, for possessing and passlng 
coùntèrfeit notes and obligations of the United States, sufficiently excuses 
the. falliire to isèt them out by alleging that the grand jury dld not hâve- 
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them in their possession or under thelr control, and dld not know whera 
they were, or that they were retumed to défendant before the flnding of 
the indlctment, or that they were destroyed. 

■2. Same— SuppiciENcy of Descbiption. 

In such case it is sufflcient, in connection with allégations as to the 
place, time, and person to whom passed, to allège that the counterfelt 
notes and obligations were "United States notes" (i. e. greenbacks) of a 
certain dénomination. 

Martin D. Howell demurs to an indictment charging him with 
possessing and passing counterfeit money. Demurrer overniled. 

Charles A. Garter, U. S. Atty. (Samuel Knight, Asst "D. S. Atty., 
of counsel), for the United States. 
Reddy, Campbell & Metson and E. S. Pillsbury, for défendant 

MORROW, District Judge. This case came up on a demurrer 
to the indictment pending against the défendant, Martin D. Howell. 
He is charged, under sections 5431, 5457, Eev. St. U. S., with having 
in his possession and passing counterfeit notes and obligations and 
coins of the United States. A gênerai demurrer is interposed to 
the indictment as a whole, and also speciflcally to each count thereof, 
15 in number. It will, however, only be necessary to consider the 
objections urged to the eighth, tbirteenth, and fourteenth counts, 
the demurrer being, as to the other counts, without merit. The 
three counts just referred to relate to counterfeit United States 
notes. The spécifie objections urged against thèse three counts 
are substantially: First, that the alleged counterfeit notes, claimed 
to hâve been in the possession of the défendant, are not sufflciently 
described; second, that no légal excuse is given why said alleged 
counterfeit notes are not more particularly described, and copies 
thereof inserted in the indictment A third objection is made, 
which, however, goes only to the eighth and fourteenth counts, and 
that is that the acts therein charged are barred by the statute of 
limitations of the United States applicable to offenses not capital. 
In this respect it is sufQcient to indicate that section 1044, Rev. St. 
U. S., which formerly provided a two-years limitation as to offenses 
other than capital, was amended in 1876, and the limitation enlarged 
to three years. Tested by the latter limitation, the acts charged 
are not barred from prosecution. Recurring to the other two objec- 
tions made to the eighth, thirteenth, and fourteenth counts, it might 
be.well briefly to refer to thèse three charges as they are set out in 
the indictment. That part of the eighth count, which is material to 
the questions raised by the demurrer, is as foUows: 

"That Martin D. Howell * • * on the 25th day of February, 1892, at 
the clty of Stockton, county of San Joaquln, • * * did then and there 
knowlngly, willfully, and fraudulently and feloniously keep and hâve In hls 
possession three certain false, forged, and coimterfelt notes and obligations 
of the TJnlted States of America, to wit, three certain false, forged, and 
counterfeit United States notes, each of said false, forged, and counterfeit 
notes purporting to be a United States note of the dénomination of flve 
dollars, Issued by and under the authority of the laws of the United States 
<a more particular description of which said false, forged, and counterfeit 
notes and obligations Is to the grand jurors aforesald unknown). • ♦ *" 
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, îlLe'r]ëaSons for not setting out more particularly a description of 
the notes are given as follows: 

"And the grand jurors aforesald, on thelr oath aforesald, do further présent 
and say that the said false, forged, and counterfelt notes and obligations 
sa kept and had in the possession of the said Martin D. Howell as aforesald 
are not, and each of them Is not, more particularly described herein, and 
copies thereof, and the ténors thereof, respectively, and of each thereof, are 
and Is not herein set forth, for the reason that the grand jurors aforesald 
hâve no taowledge or information as to where, in whose possession, or under 
■whose control the said false, forged, and counterfelt notes and obligations, 
and each thérèof, now are and Is, and hâve and has been since the same were 
and was s6 kept and had in the possession of the said Martin D. Howell, as 
aforesald," etc. 

The thirteenth and fourteenth cotints charge the défendant with 
passing separate counterfeit United States notes on two différ- 
ent occasions. The description of thèse United States notes is 
simUar to that just quoted from the eighth count, but the reasons 
for not setting them out more particularly are somewhat différent 
The excuse contained in the thirteenth count is that the note therein 
referred to was returned to the défendant before the flnding and 
presenting of the indictment, without the knowledge, connivance, or 
direction of the grand jurors, or any of them, or of the United 
States attorney for this district, or of any one on their or his behalf ; 
and that they or any of them hâve no knowledge or information as 
to where, in whose possession, or under whose control the counterfeit 
note and obligation now is, or has been, since its said retum. The 
excuse for not setting out more particularly a description of the 
counterfeit note in the fourteenth count is, briefly, that it was de- 
stroyed and wholly lost before the finding and presenting of the 
indictment. To recapitulate, in the eighth count the reasons given 
for not setting out the three counterfeit United States notes which 
are the subject of that charge according to their ténor, or more par- 
ticularly, is that the grand jurors had them not in their possession 
or under their control; in the thirteenth count, that the counter- 
feit United States note was returned to the défendant before the 
flnding and presenting of the indictment; and in the fourteenth 
count, that the counterfeit note therein referred to has been de- 
stroyed. I entertain no doubt that the excuses tendered and the 
reasons given therefor and contained in the three counts of the 
indictment, to which objections hâve been raised, are legally sufQ- 
cient. While it is a stringent rule of criminal pleading that forged 
and counterfeited instruments or writings, which form the grava- 
men of the offense, must be set out in an indictment or information 
according to their ténor, yet there are circumstances constituting 
exceptions which compel a relaxation of this gênerai rule. The 
authorities and text-books segregate the exceptions into the follow- 
ing gênerai classes: (1) Where the pro^ecution has not in its 
possession, and is unable to procure, the instrument or writing; 
(2) where it bas been destroyed or lost; (3) where it is in the posses- 
sion of the défendant. Com. v. ïïoughton, 8 Mass. 107; State v. 
Potts, 9 N. J. Law, 26; People v. Kingsley, 2 Cow. 522; State v. 
Gustin, 5 N. J. Law, 744; State v. Parker, 1 D. Chip. 298; People v. 
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Badgley, 16 Wend. 53; Com. v. Snell, 3 Mass. 82. Also, Whart. 
Cr. PI. (9th Ed.) § 176, p. 124; Bish. Cr. Proc. (2d Ed.) § 404, p. 197. 
Thèse exceptions spring from the very necessities of the nile itself , 
and are designed, not to suffer criminals to cheat the law by reason 
of the fact that the prosecution may be handicapped in not possess- 
ing the forged and counterfeited instrument or writing, and unable, 
therefore, to set it ont in haec verba; otherwise it would resuit that 
ofEenders who, by their good fortune or dexterity, could destroy or 
make away with the forged and counterfeited instruments or writ- 
ings, as, for instance, the counterfeit United States notes in the 
case at bar, which constitute the very means by which it was sought 
to violate the law, would go unpunished. This would, in eiïect, 
be affording to forgers and counterfeiters an immunity from prose- 
cution which never was intended to be tolerated in a civilized 
country. But although the prosecution, when a case présents f acts 
coming within the recognized exceptions, is excused from setting eut 
the instrument or writing in haec verba, yet it is still under an 
affirmative duty to the défendant, and in fact it may be stated that, 
to bring a case within the exceptions, there are two conditions in- 
separably connected therewith: (1) The reasons for not setting ont 
the instrument or writing in haec verba must appear in the in- 
dictment itself, and thèse must be sufiflcient in law to excuse the 
failure to set ont according to the ténor. (2) Even though the 
reasons for not setting out in haec verba or describing the instru- 
ment or writing more particularly may be legally sufQcient, the 
indictment must still contain such a description of the forged and 
counterfeit instrument or writing as will sufficiently tend to iden- 
tify and individualize it, so that the défendant may be advised of the 
charge against him. Concerning the first proposition, as already 
stated, I entertain no doubt that the excuses given, and the reasons 
therefor, contained in the indictment, are legally suflScient. 

We now proceed to the second proposition. It is contended by coun- 
sel for défendant that the description of the notes is insufficient to ap- 
prise the défendant as to the particular kind of obligation or security 
of the United States he is charged with possessing and passing in 
violation of law. The chief object of an indictment or information 
is to apprise the défendant clearly and fully with what he is ac- 
cused, so that he may prépare for his défense, and also, in case of 
his conviction or acquittai, avail himself of that fact to be protected 
from further prosecution. U. S. v. Cruikshank, 92 U. S. 542, 558. 
Would the averments of the indictment in the three counts referred 
to relating to the description of the counterfeit United States 
notes subserve thèse objects? I think they would. Analyzing th(3 
three counts objected to (and in this respect they are ail identical)," 
and we find (1) that the particular kind of obligation of the United 
States is specified, and (2) the dénomination of such obligation is 
set out. It is averred in ail three counts that the counterfeit obli- 
gations of the United States which the défendant is accused of 
possessing and passing purported to be United States notes, and 
that they were of the dénomination of five dollars. It must be re- 
membered, in this connection, that United States notes are not 
v.64F.no.l — 8 
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prifgfte,, but they are public, obligation^ provided for by acts of 
con^e^i They are what are commonly known as "greenbacke," 
a particïilar anâ distinct kind of obligation of the United States. 
The well-known public character of this obligation of the govern- 
iment would, it seems, not necessitate the spécifie description which 
private obligations ordinarily require; but, giving the défendant the 
benefit of any doubt upon this matter, and placing, for the purposes 
of this demurrer, public and private notes and obligations upon the 
same level so far as their identification is concerned, I am still of 
the opinion that they are sufiftciently described and referred to, 
in connection with the other facts averred, to inform the défendant 
of the charge intended to be preferred against him, and to enable 
him to prépare for his défense. That the term "United States notes" 
is sulficiently spécifie, and refers to a well-known and defined obli- 
gation of the government, is made clear by the following section 
(section 5413, Bev. St U. S.): "The words 'obligation or other 
security of the United States' shall be held to mean ail bonds, certifi- 
eates of indebtedness, national curreney, coupons, United States 
notes," etc. Had the indictment simply alleged that the counterf eit 
notes were obligations of the United States, and had gone no 
further, it would, confessedly, be subject to the same infirmity which 
I held fatal in lie former indictment; for the défendant would not 
be apprised of the kind of counterfeit obligations of the United 
States he is charged with having had in his possession and with pass- 
ing. It might be a bond, or a coupon, or a United States treasury 
note, or a national bank note, or a gold or silver certificate, or a 
United States note. But the présent indictment has provided 
against this by specifying the particular kind of govemmental obli- 
gation, and also its dénomination. In indictments for having in 
possession and for passing counterfeit coins no more spécifie allé- 
gation as to the character of the coins would be required. But this 
is not ail. The contention that the défendant is not sufflciently 
apprised of the character of the government obligation respecting 
which he is charged is weakened when we observe that the day 
when he committed the alleged violation of law, the place where, 
and, in the case of passing of counterfeit notes, the persons upon 
whom he passed them, are distinctly alleged. Thèse averments 
certainly assist very materially in identifying the several United 
States notes, ànd in apprising the défendant of the charge against 
him, so that he may be advised whether, at the time, place, and 
under the^ circumstances stated, he did or did not commit the al- 
leged offenses; and when an indictment does this, and is free from 
any technical defect which is held to be fatal, I do not see how the 
■ défendant can be prejudiced. While the description of the counter- 
feit United States notes may not be as full and complète as de- 
fendant desires, and is such that, in the absence of a légal excuse 
for not setting them out according to their ténor, or more particu- 
larly, the indictment would be fatal in that respect, still I am of the 
opinion that, in view of the fact that the notes were not in the pos- 
session of the grand jurors, and were beyond their control, the 
description ia aufficient to bring home to the défendant, in connec- 
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tion with the other facts set out, the nature of the accusation pre- 
ferred against him. I do not see that he ia prejudieed in not get- 
ting a more minute description of tlie notes. Especially is this 
true as to those United States notes wMch, it is stated in the in- 
dictment, were retumed to or remained in the defendant's posses- 
sion. The demurrer will therefore be overruled. 



MacKNIGHT v. McNIECE. 

(Circuit Court, S. D. New York. October 4, 1894.) 

1 Patents — Bill for Ikfringembnt — Défenses. 

It is no défense to a bill for infringement tliat défendant did not deslgn- 
edly order an Infringement, but left his superintendent to make the article 
according to his own judgment 

3. SaME — WlTNESSES TO PrIOB INVENTION AND UsE — WhEN TO BE NaMBD IN 

Answbr. 

Rev. St § 4920, only requires that the answer shall name the persons 
who are clalmed to hâve prevlously invented, or had knowledge of, the 
thing patented, and does not make It necessary to give the names of the 
witnesses who are to testify to such prior invention or use. 
8. Same — Invention — Abtipicial Pavements. 

In making artificial stone pavements, the turning down of two layers 
of the materlal, instead of one, to form a curb, does not involve invention. 
Neither does making an obtuse angle, Instead of a right angle, at the meet- 
ing point of the pavement and curb, nor the making of a forwardly pro- 
jecting bead or molding to serve as a guard to protect the curbing and 
arris from the impact of wheels wheu backed against the curb. 

4. Same— Invention and Prior Use— Artificial Pavements. 

The MacKnlght patent, No. 373,295, for Improvements in artificial pave- 
ments, Md void as to the first claim, because of prior use, and as to the 
second claim, for want of Invention. 

5. Same — Invention. 

The MacKnight patent, No. 387,308, for improvements in artificial pave- 
ments, hdd void as to clalms 2, 3, and 4, for want of Invention. 

This was a suit by John W. MacKnight against James McMece 
for infringement of patents for artificial pavements. 

Pranlï V. Briesen, for complainant. 
John H. V. Arnold, for défendant. 

TOWNSEND, District Judge. This is a bill in equity for the in- 
fringement of claims Nos. 1 and 2 of letters patent No. 373,295, 
dated November 15, 1887, and of claims 2, 3, and 4 of letters pat- 
ent No. 387,308, dated August 7, 1888; both said patents being for 
improvements in artificial pavements, and the complainant being 
the patentée. The défenses are noninfringement, want of inven- 
tion, and anticipation. 

Infringement of both patents is proved by the testimony of one 
Steinman, who testified that, while foreman for the défendant, he, 
acting under instruction® from défendant, laid pavements which, 
according to his description, were of such character as to be cov- 
ered by said claims of said patents. His testimony is supported 
bj that of the expert Du Paur. No testimony or évidence in con- 
tradiction of thèse statements bas been offered, and the infringe- 
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menjt mwat be taken as proved. Even if the défendant, as claimed 
by his conasel, had left the superintendant to make tlie pavement 
according to his own judgment, and had not designedly ordered 
an infringment, this would not be a défense in this action, although 
Buch facts might avail in an action for a penalty. Taylor v. Gil- 
man, 24 Ted. 632. 

The iirst claim of patent No. 373,295 is for "a pavement consist- 
ing of a séries of layers, of which the upper layer is curved down- 
ward at the curb." In the second claim "the two nppermost layers 
are curved downward at an obtuse angle at the curb, and overlap 
the lowermost layers." In patent No. 387,308, the second claim is 
for "a combination of an artiflcial pavement with a composite 
curbing, d', having a bead, e, that projects forward beyond the line 
of the curbing." This bead is also designated in the spécification 
as a "projection" or "nose," and is once spoken of in the évidence 
as a "molding." Its purpose is to serve as a guard against the 
impact of wheels of vehicles when backed up against the curb, and 
tbus save the curbing proper and the arris from being injured. 
The third claim is for "a combination of an artiflcial pavement, 
having an upper layer, d, with a composite curbing, d', joined to the 
upper layer at an obtuse angle, and provided with a forwardly pro- 
jecting bead, e, and with the groove, e*." The essence of the im- 
provement in thèse three claims is the addition of this bead or pro- 
jection. 

Plaintiff objected to the testimony, generally, of defendant's wit- 
nesses as to anticipation, on the ground that they were not named 
in the answer. Défendant claimed that they were called to show, 
not any prior invention, but simply the state of the art, and there- 
by that the alleged invention of the complainant was really no 
invention at ail; citing Machine Co. v. Keith, 101 U. S. 479. And 
the défendant claims also that, if it was' necessary to name such 
witnesses in his answer, "complainant should hâve given notice 
that upon the final hearing he would move to strike from the rec- 
ord the testimony of thèse witnesses, so that the défendant might 
hâve moved for an amendment of his answer by the inserting of 
their names." Défendant cites no authority for this latter posi- 
tion. Judge Woodrufif, in Elm City Co. v. Wooster, 6 Fish. Pat. 
Cas. 452, 4 O. G. 83, Fed. Cas. No. 4,415, allowed such évidence to 
stand, on the ground that complainant's brief did n^i contain a 
motion to strike ont, but decided the case in favor of complainant 
on the whole testimony. Machine Co. v. Keith, 101 U. S. 479, holds 
that "an objection to the examination of a witness should state 
speciflcally the ground of the objection, in order that the opposite 
party may hâve the opportunity of removing it if possible," and adds 
that if this had been done in that case the défendant might hâve 
postponed the examination, and moved to amend his answer. It 
makês no référence to any requirement of notice of a motion to 
strike ont. Complainant's brief mentions the fact that the wit- 
nesses are not named in defendant's answer, and says that such 
witnesses, or their principals, must invariably be named in the an- 
swer, in order to apprise the complainant of the contemplated de- 
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fense. Otherwise, the objection is not insisted upon în complain- 
aat's brief, and the testimony of the witnesses is carefully discussed 
therein. But the provisions of section 4920, Eev. St., only require 
notice of the names and résidences of the persons alleged to hâve 
invented, or to hâve had the prior knowledge of, the thing pat- 
ented, and where and by whom it had been used. It does not 
require the names of the witnesses who are to testify to such prior 
invention or use. Machine Co. v. Keith, supra. 

The testimony of Gough was objected to by complainant, and 
is too indeflnite and uncertain to prove prior use. The testimony 
of Schmidt was objected to, but he testifles to prior use by Graham 
& Son at Madison avenue and Seventy-Sixth street in 1886, and there 
was no spécifie objection to the testimony as to their use. The 
testimony of J. H. Dryer was objected to, but his testimony shows 
prior use in Central park in 1870 by the department of public parks, 
to which there was no spécifie objection; also, prior use by one 
Philips, of New York, at Helmboldt's block. Long Branch, state 
of New Jersey, in 1872, to which there was no spécifie objection. 
The flrm of Becker & Downs is named in the answer, with a state- 
ment that the first names of the partners were unknown to défend- 
ant. Alexander E. Becker, one of the firm, testifies to prior use 
by A. T. Meyer in 1884, at the Hoffman Arms, Madison avenue and 
Fifty-Mnth street, New York City. He does not testify to any 
prior use by the firm of Becker & Downs, although he does to prior 
use by himself. This A. T. Meyer, however, was named in the an- 
swer, which makes his testimony admissible. Julius Hopke tes- 
tiôed to the same effect, and both Becker and Hopke stated that 
complainant was superintendent of the work for A. T. Meyer at that 
time. Hopke also testified to prior use at Long Branch in 1871, 
at the Helmboldt block, and there is no spécifie objection made 
to this testimony. Asher T. Meyer is named in the answer, and his 
son, Louis G., testified to use by him at 23 East Seventy-Fourth 
street, at Fifty-Ninth street and Madison avenue, and at Fifty- 
Fifth street and Broadway, ail in the summer of 1884, and that 
complainant assisted upon one of them. No contradiction what- 
ever of this testimony is offered, and I must accept thèse facts as 
proved. 

The prior use testified to was mainly the making of the upper 
layer of the pavement and the curb in one pièce. If the construc- 
tion testified to by the witnesses differs from the first claim of 
patent No. 373,295, it would seem that complainant, whO super- 
intended the laying of some of the pavements, might hâve ex- 
plained the différence by testimony. I find that the first claim 
is void by reason of prior use. 

The second claim of patent No. 373,295 merely makes two layers, 
instead of one, turn down to form a curb, and provides for an ob- 
tuse angle where the curb and pavement meet. The second, third, 
and fourth claims of patent No. 387,308 add only a bead or projec- 
tion, a groove below the bead, and in the third claim include the 
obtuse angle, and, in the fourth, a séries of layers. Turning down 
two layers, instead of one, does not involve invention. Neither 
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doea making ail obtuse angle, instead of a right angle, at the meet- 
ing point of the pavement and curb, nor the making of a forwardly 
projecting bead. Cûmplainant bas introduced no évidence whàt- 
ever to show that his pavement was more useful by reason of the 
alleged inventions, nor has défendant introduced any testimony on 
this point. Defendant's counsel, on the hearing, accounted for the 
deflciencies in their évidence by stating that défendant had disap- 
peared, and could not be found. If the above claims include any 
advance beyond the prior art, it consista merely in an improvement 
in degree or finish by the use of ordinary skill in the extended appli- 
cation of well-known processes or devices, and cannot be held to 
involve inventiouL Walk. Pat. § 25 et seq.j Trimmer Co. v. Ste- 
vens, 137 IT. S. 423, 11 Sup. Ct. 150; Mill Co. v. Walker, 138 U. S. 
124, 11 Sup. et 292; Johnson Co. v. Pacific EoUing-MUls Co., 2 
C. C. A. 506, 51 Fed. 762; Wilson V. Copper Co., 4 C. C. A. 484, 54 
Fed. 495; Westinghouse v. Electric Light Co., 63 Fed. 588. Let 
the bill be dismissed. 



BRADDOOK GLASS 00., Limited, et al. v. MACBETH et aL 
(Circuit Court of Appeals, Thlrd Circuit November 2, 1894.) 

No. 14. 

1. Design Patents— Novblty. 

The novelty ôiP a design Is to be tested, not by Investigation of the means 
employed for Its création, but by ocular comparison of the design itself 
wlth the prior dçslgns, Whlch are alleged to be substantlally the same. 
8. Same— Infbhîgbment. 

A design wiU be. Iield to be an Infrlngement where It unquestioinably 
produces the same efCect upon the eye as that of the patented design. 
3. Same— Injunction. 

The fact that défendants hâve ceased manuf acturing withln the district 
Is no reason for refusing équitable relief from the infrlngement of a de- 
sign patent, where an Indivldual défendant and the offlcers of défendant 
Company are stlll assoclated in the gênerai business without the juris- 
dlction of the court 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania, 

This was a suit by George A. Macbeth and George A. Macbeth & 
Co. against the Braddock Glass Company, Limited, and W. E. McCloy, 
for infringemènt of the Dietrich design patent for lamp chinmey tops, 
No. 14,373, granted October 30, 1893, to Geopge A. Macbeth, assignée 
of Henry .Dietrich. A prelùninary injunction was granted (54 Fed. 
173), and on final hearing a decree was rendered for complalnants by 
the circuit court, with tbe foUowing opinion (BufGington, District 
Judge; Acheson, Circuit Judge, concurring): 

Thls bill was filed by George A- Macbeth and the firm of George A. Macbeth 
& Co. against the Braddock Crïass Company, Limited, and W. R. McOloy, for 
allegèd infrlngement of design patent No. 14,373, for lamp chimneys, granted 
October 30, 1883, to Hfenry Dietrich, assigner to George A. Macbeth, who was 
the llcenser of complainant flrœ. After issue joined and proofs taken, the 
letters were assigned to the George A. Macbeth Company, a corporation, 
which fact was set forth In a plea wbereln It was alleged the bill had become 
defectlve for want of proper parties. To thîs plea complaisants flled an 
answer, alleging that before said plea a reassignment had been made by the 
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George A. Macbeth Company to said George A. Macbeth of the letters patent, 
so far as the territory embraced In the Infrlngement complalned of was con- 
cemed. A motion to strike off thls answer was denied, and leave glven 
complainants to file a supplemental bill, whlch was done, and to it plea and 
answer were filed. It was then stipulated the replication already flled should 
stand to the answer to the supplemental bill, the plea be set down for argu- 
ment, and the testimony considered as though taken aftor supplemental bill 
flled. 

This case concerns three chimneys known as Braddock Nos. 1, 2, and 3, 
respectlvely. By stipulation it is admitted they were made and sold by re- 
spondents prior to the filing of the bill. In défense it is alleged the letters 
were not granted for the same invention for which Dietrich applled; that 
bis application was unlawfully changed by amendment; novelty and patenta- 
bility in the design were denied, as also Infringement thereof. In the plea 
tothe supplemental bill It Is further alleged that respondents'works, with ail 
tools for maklng the devices complained of, and ail manufacturod stock 
thereof, were burned nearly two years prior to filing the plea; that re- 
spondents hâve done uo work in this district since, and the principal oflicers 
hâve ail moved to the state of Indiana; that, an accounting having been 
waived at bar, no ground for équitable relief now exists. The validity of 
the Dietrich patent bas heretofore been passed upon In this circuit in Macbeth 
V. Evans, at Pittsburgh, and in Macbeth v. Gillinder, at Philadelphia (54 Ped. 
169), and requires no further discussion. The anticipation now urged in the 
prior use at the Independent Glass Company factory was heard on affldavlts, 
when a preliminary injunction was asked for, and the conclusion reached 
that the making by the Independent Company of chimneys with small crimps 
did not begin until it was suggested to Ward, the manager, by the sight of 
a chlmney having the Dietrich design, and the opinion was expressed that 
respondents' witnesses were mistaken in tlie year. Macbeth v. Glass Co., 
54 Fed. 173. The testimony of thèse atBants when called on tlie stand and 
cross-examined in the subséquent stages of the case bas made this even more 
clear, and satlsfies us of the ccrrectness of the conclusion then reached. It 
was held at the same time that Exhibits Braddock Nos. 1, 2, and 3 were in- 
fringements, and an injunction was granted. While a number of witnesses 
bave since been called by complainants to show that, giving the atten- 
tion an ordlnary purchaser does, they would hâve bought the enjoined 
chimneys under the impression they were buying the Dietrich or "pearl-top" 
design, yet respondents hâve called none to prove the contrary. We see 
no reason, either from the testimony or from our own exami nation of the 
enjoined devices, to difCer from the conclu.sion then reached as to in- 
fringement. Nor is there any reason why the injunction should not be 
made permanent, though respondents hâve ceased manufacturing in this 
district. Mr. McCloy, a défendant, and the other oflicers of the respondent 
Company, are still associated in the glass business, and that they are now 
wlthout the jurisdiction is possibly the more reason why, in this protracted 
litigation, there should be a decree and injunction which wonld avoid fur- 
ther litigation on the same subject-matter between the same parties in 
another tribunal. In such decree and injunction Mr. McCloy should be 
included. The bill was against him personally. He filed a "joint answer" 
with the Braddock Glass Company, Limited, and did not deny his Per- 
sonal liability. They joined in their défense by a joint and several plea, and 
the proofs show he was the active managing officer of the limited partner- 
ship. By stipulation, made before any testimony taken, it was admitted 
the three chimneys noted "were made and sold by the défendants prior 
to the bringing of the bill." To restrict the decree to a limited partnership, 
whose solvency, even to the extent of costs, Is questionable, would be to 
Ignore the issues and stipulation upon which the case was conducted. While 
It Is a disputed question whether a manager of a company is personally 
responsible for infringing acts, it is universally conceded that such offlcers 
may be enjoined against future infringement. 3 Rob. Pat. 79. Nor do we 
thinb the rights vested in complainants by the grants of the letters patent 
are affected by the proceedings shown in the file wrapper. Dietrich's flrst 
application and drawing showed three distinct designs. The application 
was rejected because only one could be embraced in a design patent 
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Two of tbém Wfire withdrawn (nelthCT of which bas any resemblanee to the 
infrlhglng dèricè), the application was amendèd to conform therewlth, and 
thus amended ànd based on the remaining aesign was proseeuted and duly 
allowed. We see no objection to this coui'se of procedm'e, followed at the 
suggestion of the patent ofllce authorities, and upon the entire case we 
are of opinion the complainants are entitled to a decree. 

The cause is now heard on défendants' appeal. 

Wm. L. Pierée, for appellants. 

James I. Kay and George H. Ohristy, for appellees, 

Before DALLAS, Circuit Judge, and WALES, District Judge. 

DALLAS, Circuit Judge. By the decree appealed from it was 
adjudged that the letters patent No. 14,373, granted to George A. 
Macbeth, assignée of Henry Dietrich, on October 30, 1883, for designs 
for lamp chimneys, is valid, and that it had been infringed by the 
défendants below; and thereujMjn a perpétuai injunction and the 
payment by the défendants to the complainants of |250, being the 
minimum damages provided for in the act of congress of February 
4, 1S87, together wibh the costs of the suit, were ordered. 

The only assignments of error which hâve been pressed are as 
foUows: 

"(1) The court erred In holding that It was patentable merely to double 
the number of crimps at the top of a chimney. (2) The court erred in hold- 
ing that respondents' chimneys infringed. (3) The court erred in permitting 
the filing of a supplemental blll." "(6) The court erred In sustaining com- 
plainants' bill." 

The decree does not embody a flnding "that it was patentable 
merely to double the number of crimps at the top of a chimney," 
and that position is not taken in the opinion of the circuit court, 
nor is it necessary, or even pertinent, to its conclusion. The argu- 
ment for the appellants would be of greater force if the patent in 
suit, instead of being for a design, was for the mechanism of its 
construction. It has been made plainly obvious to us, and seems 
to be fully recognlzed by the trade, that the appearance of the pat- 
ented design is very différent from that of any other which had 
previously existed; and, this being so, the method of its production 
is irrelevant. The novelty of a design is to be tested, not by investi- 
gation of the means employed for its création, but by ocular compari- 
son of the design itself with the prior designs which are alleged 
to be substantially the same, and when tried by this test the novelty 
of the design covered by the patent in suit is made quite apparent. 

The second assignment présents, conversely, the same question as 
the flrst, and for like reason cannot be sustained. The designs of 
the appellants unquestionably produce the same effect upon the eye 
as that of the appellees, and therefore the former conflict with the 
latter. 

The argument submitted in connection with the third assignment, 
and the ground upon which it is based, are stated in the appellants' 
brief as foUows: 

"No équitable relief was required at the time of filing of the supplemental 
blll. For twenty months the défendants had been out of business, • * * 
and the complainants were not entitled to an injunction. There was, there- 
fore, no basis of équitable relief." 



8TAHL V. WILLIAMS. 121 

Root T. Railroad Co., 105 U. S. 189, is relied upon as an authority 
for this contention, but does not support it. In our opinion, tke point 
was rightly disposed of by the leamed judge below, who said: 

"Nor Is there any reason why the injunction should not be made perma- 
nent, though respondents hâve eeased manufacturing in this district. Mr. 
McCloy, a défendant, and the other offlcers of the respondent company, are 
still associated in the glass business, and that they are now without the 
jurlsdiction Is possibly the more reason why, in this protracted litigation, 
there should be a decree and injunction which would avoid further litigation 
on the same subject-matter between the same parties In another tribunal." 

The sixth assignment does not set ont the particular error intend- 
ed to be alleged. It therefore does not conform to the eleventh rule 
of this court, and, according to that rule, might be wholly disregard- 
ed. But we haye fully examined the record, and considered the ar- 
gument on behaU of the appellants, and are not convinced that any 
error is disclosed or has been made to appear. Therefore the de- 
cree is affirmed, with costs. 

NOTE. For other cases involvlng a construction of this patent, see Geo. 

A. Macbeth Co. v. Lippencott Glass Co., 54 Fed. 167; Macbeth v. Gilllnder, 
Id. 169, 171. 

STAHL V. WILLIAMS. 

(Circuit Court, D. Connecticut November 2, 1894.) 

No. 708. 

1. Patents— Inventiok— Sales as Evidencb of Utilitt. 

The fact of extensive sales Is entitled to greater weight as évidence 
of utillty and Invention when the article is of a kind (in this instance, 
an egg incubator) which purchasers are not likely to be induced to buy 
by reason of alluring trade-marks, attractive finish, or the energy of 
travellng salesmen. 

% Same— Construction op Patent. 

That a device shows a marked advance In utility over ail previous 
devices, and goes at once into extensive use, is sufficient to bring it within 
the rule that where a number of persons hâve been engaged in repeated, 
but unsuccessful, efforts to accomplish a certain resuit, and one of them 
finally succeeds in devising the necessary means, the courts will not be 
inclined to adopt such a naiTOW construction of bis patent as would be 
fatal to the validlty thereof. 

8. Same— Inpringbment — Equivalents — Incubators. 

Where the ob.i'ect was to cause the water entering the heating tank of 
an incubator to flow along the sides thereof, when flrst entering, and 
while at its highest température, thus causing an equal distribution of 
beat, held, that the use of pipes to conduct the water along the sides was 
the équivalent of partitions running through the tank, and accomplish- 
ing the same purpose. 

4. Same. 

The Stahl patent. No. 368,249, for improvements in Incubators, con- 
strued as to the tbird claim, and the same hdd valid and infringed. 

B. Same. 

The Halstead patent. No. 258,295, for improvements in Incubators, con- 
strued, and hdd not infringed as to claims 6 and 7. 

This was a suit by George H. Stahl against Albert F. Williams 
for infringement of certain patents for improvements in incubators. 
A preliminary injunction was heretofore denied. 52 Ped. 648. 

John J. Jennings. for complainant. 

Mitchell, Hungerford & Bartlett, for défendant. 
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TOWNfeEND, District Judge. In the hearing on this bill in 
equity for aJleged infringement of varions patents, complainant re- 
lied upon the third claim of letters patent No. 368,249, granted to him 
August 16, 1887, and upon the sixth and seventh claims of letters 
patent îîp, 258,295 granted May 23, 1882, to Augustus M. Halstead, 
and assigned to him; both of said patents being for improvements 
in inctlbators. The défendant contends, as to each of the patents in 
suit, that the state of the art requires such a limited construction 
that it does not include the form of incubator manufactured by him. 
A motion fOr a preliminary injunction was heard, and was denied. 
52 Ped. 648. 

The objëct sought to be attained, as stated by the patentée, was 
the provision of a greater amount of beat at the sides of the interior 
of the incubator. This was accomplished by the use of two vertical 
partitions extending inwardly from One end almost to the other 
of said hot-water tank near its opposite sides, so arranged that the 
water, wben at its highest température^ enterlng the tank near the 
outer walls of the apparatus, would flow longitudinally along the 
outer sides of the tank, and return through its middle to the heater, 
thus equalizing the température. Said third claim is as follows : 

"In an Incubator, as a means of unifottnly heating Its interior chamber, 
the flat tank overlylng said chamber, and provided with tlie two partition» 
extending from one end nearly to the other on opposite sides of its mid- 
dle, in combination with the external heating vessel, the two pipes, as, leading 
from its top into opposite sides of the tanls outside of the partitions, and 
the return pipe, a*, located at the same end of the tank, and extending from 
a point between the partitions to the base of the heater, whereby the hot 
water is delivered in two currents aiong the sides of the tank, and returned 
through its middle to the heater." 

In order to détermine the construction to be put upon this claim,, 
it will be necessary to examine the state of the prior art. Patent 
No. 2à5,121, granted to Edward E. Bishop, August 2, 1881, shows par- 
titions. The patentée states that they are designed to make the 
water flow evenly over the entire surface of the tank. The main 
partition extends from one end along the center of the tank, and has 
a branch running at right angles on one side. The heated water is 
not thereby flrst conducted to the sides of the tank, but it enters by 
a pipe at one end of the tank, near its center, and passes around the 
other end, and back to a discharge pipe, its flow being directed to- 
wards the outer side and portion of the end near said discharge pipe 
by said branch partition. It also shows a hot-water pipe extending 
outside and around the tank for the purpose of keeping the air space 
around said tank and the egg chamber at a suitable température. Pat- 
ent No. 296,413, granted April 8, 1884, to Frank Humphreville, shows 
no heating pipes, but varions partitions, which are designed to cause 
the water to circulate from the center of one end of the tank along 
said end, the two sides, the further end, and then over the remaining 
surface of the tank to a discharge pipe at said further end. There 
is no proof that this aipparatus was capable of successful opération. 
Patent No. 349,749, granted September 28, 1880, to Frank Eosebrook, 
shows partitions similar to those shown in the Humphreville patent^ 
but less complex in construction. It also shows hot-water pipes ont- 
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side of said tank. Thèse three patents were cited by the patent 
office as anticipations of the third claini as originally made. ïhere- 
upon the patentée inserted the following disclaiiner: 

"I am aware that heating pipes hâve been varlously arrangea to main- 
tain a uniform température in an incubator; but a flat tanli with partitions, 
such as herein sliown and described, lias been found to give the resuit de- 
sired in a more satlsfactory manner, and at a less cost." 

Much reliance is placed by défendant upon the language of this 
disclaimer. I think, howeYer, in view of the Bishop and Eosebrook 
patents, that it should not be construed as an admission that pipes 
extending through the tank for maintaining a uniform température 
are old, but may fairly be limited to the class of pipes referred to in 
said patents, namely, those located outside the hot-water tank. The 
other patents relied on to show that heating pipes hâve been used 
in the tank itself were not referred to as anticipations. The ap- 
plicant, therefore, had no occasion, on that account, to insert a dis- 
claimer as to them. 

Patent No. 193,490, granted July 24, 1877, to Thomas M. Davis, 
shows three curved delivery pipes extending into the tank f rom the 
end nearest the heater towards the opposite sides. 

It is contended in support of the validity of the patent in suit that 
the prior patents hereinbefore considered and claimed as anticipa- 
tions were mère paper patents, and that it does not appear that any 
of them were capable of practical successful opération. Said prior 
patents are also the property of the complainant, and are included in 
the bill. That the device of the patent in suit marked an advance 
beyond ail previous devices is évident. Its utility is established 
by undisputed testimony. The sales of complainant's incubators, 
since the adoption of the improvement herein claimed, hâve in- 
creased from 300 to 10,000 or 12,000 per annum. It is claimed that 
the number of incubators containing this heater is greater than that 
of ail the other makes combined. I am inclined to give greater 
weight to the évidence of utility, because it is not open to the ob- 
jection suggested in Duer v. Lock Co., 149 U. S. 216, 223, 13 Sup. 
et. 850. The class of persons who use incubators are not likely to 
be induced to buy by reason of an alluring trade-mark, attractive 
flnish, or the energy of the traveling salesman. The rival incubators 
are operated side by side at the country fair, and the practical 
farmer may count the eggs and ^atching chickens, and reduce the 
question of comparative utility to a mère mathematical exercise. 

Again, the question of utility is one not of a theory, but of a con- 
dition. Theoretically it might seem as though the partitions of 
Ilosebrook or the pipes of Davis must produce equally perfect dis- 
tribution of beat throughout the chamber, but the complainant, 
responding to the public demand for the better results accomplished 
by the device of the patent in suit, is forced to discard the other 
partitions and pipes', and the défendant has not seen ât to imitate 
them in his device. This patent seems to fall within the settled 
rule that where a number of persons hâve ail been engaged in re- 
peated, but unsuccessful, efforts to accomplish a certain resuit, and 
one of them finally succeeds in devising the necessary means, and 
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secures a patent therefor, the courts will not be inclined to adopt 
such a narrow construction as would be fatal to the validity of such 
patent Manufacturing Oo. v. Adams, 151 U. S. 139, 145, 14 Sup. 
et 295; The Barbed-Wire Patent, 143 U. S. 275, 283, 12 Sup, Ot 443, 
450. l'he defendant's incubator shows the two delivery pipes ex- 
tending into the tank from the end nearest the heater, parallel to 
the sides of the tank, and nearly to the f urther end, and a discharge 
pipe at the end nearest the heater. The question presented is 
■whether thîs construction is équivalent to that embraeed within 
the third claim of the patent It is urged that the pipes in defend- 
ant's dëvice do not extend from the top to the bottom of the tank, 
Bo as to diTide the water on their opposite sides; that they do not 
deliver the water, when at its highest température, along the oppo- 
site sides of the tank; and that they do not operate to cause cur- 
rents of water to flow along the opposite sides of the tank and to 
return through the middle. But assuming that thèse statements 
are correct, it does not necessarily foUow that .the pipes of defend- 
ant's device are not the mechanical équivalents of complainant's 
partitions. The question is whether they perform the functions 
covered by the patent in suit in substantially the same way to obtain 
the same resuit. If the pipes cannot be consldered as partitions, 
within the meanîng of the claim, yet they serve to divide and confine 
such water as is received within the tank, and to cause it to flow, 
when at its highest température, parallel to the opposite sides of the 
tank. That some of the water flowing from the heater may not 
pass through the middle of the tank, seems immaterial. In each 
the outlet is so located that the main current must flow substan- 
tially through the center of the tank. The différence in flow of 
the water is only trifling and incidental. Each device secures the 
same resuit by the same opération. In each the current of hot 
water is, by means of conduits which serve to partition off or keep 
apart said current from the main body of water, introduced or de- 
livered, as stated in the speciflcation, "when at its highest tempéra- 
ture, near the outer walle of the body, so that the heat is distrjbuted 
and the température equalized within the apparatus in a satisfac- 
tory manner." The patentée says he describes the invention 
"without limiting myself to the précise construction and arrange- 
ment of parts shown." It is évident from the language used by the 
patentée that the function to bcaccomplished by the channels or 
partitions of the patent in suit was not necessarily to heat the sides 
of the tank, but, as is clearly stated by the expert for complainant, 
"to distribute the heat within the incubating chamber of the ap- 
paratus in such a manner as to equalize the same therein; and this 
is accomplished by warming the sides of the interior of the incu- 
bating chamber, where the heat is more quickly absorbed than at 
the center, to a greater degree than at the center." Inasmuch as 
this function is accomplished by the device of défendant in substan- 
tially the samè way, I think it infringes the third claim of said 
patent. 

After an examination and independent considération of the case 
presented under the sixth and seventh claims of letters patent No. 
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258,295, granted May 23, 1882, to Augustus M. Halstead, I see no 
reason to modify thé views expressed at the hearing on the motion 
for a preliminary injunction. Said claims are as follows: 

"6. In an egg-holding tray, the combinatlon, -wlth the wlres or cross bars, 
of a web of muslln or similar material on which the eggs rest, and which 
Is movable, so as to turn the eggs, substantially as set forth. 

"(7.) The combinatlon, in an egg holding and tuming tray, of cross wlre» 
or bars, a web, and a roller upon which the web may be wound, substantially 
as set forth." 

The spécification and drawings are limited to a construction in 
which the eggs lie between cross wires and are supported by a 
netting. Where the web covered by the claims in suit is employed, 
it is described and shown as passing around the netting and below 
the cross wires. Kollers on which the eggs rest are disclaimed. 
In the defendant's device there is no netting; the web passes around 
and above the rollers; the eggs are supported by the rollers, and 
the web is used to turn the eggs. The defendant's construction, 
therefore, does not infringe said claim. The prior art shows several 
constructions embodying the principles involved in the opération 
of defendant's device. Let a decree be entered for an injunction 
and an accounting upon the third claim of patent No. 368,249. 



PITTSBORGH REDUCTION CO. v. COWLES ELECTRIC SMELTING & 

ALUMINUM CO. 

(Circuit Court, N. D. Ohlo, E. D. November 9. 1894.) 

1. Eqtjitt — Rbheakinq — New Evidence. 

A rehearing wlll not be granted to allow the introduction of évidence 
which, by due diligence, could hâve been Introduced at the original hear- 
ing, on the ground that the party and his counsel were misled as to the 
real Issue by the arguments of the opposing counsel. 

3. Patents— Anticipation — Ai^tthinum bt Electroltsis. 

The Hall process of making aluminum by eleetrolysls, after dissolution 
of alumina in fused cryolite (letters patent No. 400,766), is patentable, 
even if the solubility of alumina in fused cryolite was previously well 
known, alumina having never previously been disrupted by electrolysis 
Into its constituent parts. 55 Fed. 301, affirmed. 

8. Samb. 

Discovery of the fact that fused cryolite would freely dissolve alumina, 
which was essential to HaU's process, was not anticipated by the dis- 
covery of De Ville that cryolite would dissolve or flux alumina to a slight 
extent, he having compared Its power to dissolve alumina to that of fluoride 
of sodium and fluor spar, the former of which would, and the latter was 
supposed to, dissolve about 1 per cent, of alumina, though fluor spar has- 
since been discovered to dissolve about 25 per cent, of alumina, 55 Fed. 
301, affirmed. 

On rehearing. Denied. 

For former opinion, see 55 Fed. 301. 

W. Bakewell & Sons and George H. Christy, for complainant. 
M. D. Leggett and Loren Prentiss, for défendant. 

Before TAFT, Circuit Judge. 

TAFT, Circuit Judge. This is a bill to enjoin the infringement of 
a patent for a process of making aluminum by electrolysis, and to re- 
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cover damage^. Tbe case has been heard on its merits, and a decree 
rendered sustaifling^lie patent, finding that the défendant has in- 
fringed it, andijN^^erjnng to a spécial niaster the question of damages. 
The opinion of t)|e œùrt is reported in 55 Fed. 301. A motion is now 
made by the défendant to reopen the case, for leare to introduce 
new évidence, and fop a rehearing. The opinion on the merits was 
filed on January 20, 1893, and a decree entered in accordance there- 
with shortly aMrv^aMs. Défendant then took an appeal to the 
circuit court of appeals, under the seyenth section of the court of 
appeals act, providing for an appeal from an interlocutory order 
granting an injunctiOUl • When the appeal was called in the circuit 
court of appeals in Junè, 1893, it was dismissed by the appellant. 
The niaster then proceeded with the heàring of évidence on the ques- 
tion oî damages. Pending this hearing, both the counsel for the 
défendant company who had argued the case on the merits in this 
court dlèd. Thereafter the présent counsel for the défendant of- 
fered évidence before the master, which the master correctly ruled 
to bé irrelevant on the issue of damages, and only relevant wfth 
respect to thè merits of the controversy already decided by the court. 
Côunsei for the défendant, by agreement with opposing counsel, 
brought the question of the admissibility of this évidence before 
the court, and the action of the master was sustained. On June 21, 
1894, the motion for rehearing now to be decided was fllèd in the 
words foUoWing: 

"And now cornes tbe défendant, and files this, hls amended motion for a re- 
hearing in this case; and, for grounds for granting the same. the défendant 
States as follows, namely: (1) That, upon the original hearing of this cause 
upon the questions as to character and validity of the patent in suit, it was 
claimed and represented by the complainant that there was an important 
différence between the solution of the alumina in the fused cryollte bath 
undeo" the patent in suit and the fusion of alumina with çryolite as a flux 
in electrlc smelting, and that the patent In suit was for the solution of 
aluniina In the fused çryolite bath, and not for the fusion of alumina with 
çryolite as a flux in electric smelting, which représentation and claim the 
défendant believed to be true, and was thereby led into th© trying of the case 
on Its part upon that basls, and to rely upon its right, in case it should become 
necessary, to set up the process of electric smelting with the use of çryolite 
as a flux under electric smelting pateiits belonging to the défendant, as a 
standard of the comparison as to the cost of so manufacturing aluminum, as 
compared with the process under the patent in suit. That, upon the hearing 
In damages, the complainant objected to the introduction of évidence as to such 
comparative cost of manufacturing aluminum, upon the ground that the use 
of çryolite as a flux in electric smelting was the same as the solution in a 
fused çryolite bath under the patent in suit, and that ail such testimony was 
■ thereupon stricken ont by the court, and ail further testimony on the subject 
was disallowed; that, by the means above set forth, the défendant was en- 
tirely deprived of the beneflt of such testimony in any way. In law and 
justice, he Is now entltled to the use of the same upon the questions as to the 
validity or scope of the patent in suit, and the infringement of the same by 
the défendant (2) That the court erred in finding and holding that the testi- 
mony In the cause showed that alumina was not dissolved in the çryolite 
bath of the soluble anode prooess to any appréciable amount, and also in 
finding and holding that the défendant operated said soluble anode process 
Improperly and unfalrly In respect to the soluble anodes being partly above 
and partly wlthin the bath, and holding that the same should hâve been 
©ntirely immersed in the fused bath; whereas, in truth and in faet, it is the 
uniforni custom In using anodes, whether soluble or otherwise, to place them 



PITTSBURGH EEDUCTION CO. V. COWLES ELECTEIC SMELTINQ & A. CO. 127 

partly in and parUy above the bath, as shown în the drawings attached t» 
the Hall and Bradley patents; and whereas, also, in fact, the alumlna is 
or may be dlssolved in ample amouuts in said soluble anode process in such 
fused bath of cryolite,— ail of which the défendant can f ully establish as clear 
and positive facts, and will do so, if allowed the opportunity, and that the 
défendant wlU aJso f ully prove that as much alumina wlU be and 1b dissolved 
in such fused bath in such soluble anode process whether anodes are entirely 
immersed as when used in the manner which the défendant used them. The 
défendant asks that, upon the granting of such rehearing, the parties may 
be allowed to introduce ail such further testimony as may be relevant in such 
rehearing, and that the défendant may hâve leave to amend its answer ac- 
cordingly." 

The ground of the flrst paragraph of the motion, as elucidated in 
the oral presentatio'n of it, is peculiar. It is, in effect, that com- 
plainant's counsel by their argument misled the défendant and it» 
counsel into taking a wrong view as to the issue of the cause; and 
now, having discovered the real issue to be something other than 
it was supposed to be, défendant wishes to adduce more évidence 
and make further argument on the new issue heretofore success- 
fully obscured and concealed from the défendant, its counsel, and the 
court by the ingenuity of complainant's counsel. Defendant's 
présent counsel expressly disclaims the slightest intention to impeach 
the good faith or professional skill of defendant's former counsel, 
but merely contends that in this case the arguments on behalf of 
complainant were so persistently sophistical and calculated to mis- 
lead that a serions mistake was made by the solicitors for défendant. 
The ground for the second paragraph of the motion is, in effect, 
that the court made an! error in holding that the De Ville process for 
making aluminum by electrolysis was not an anticipation of the 
complainant's process, which error it is proposed to show more fuUy 
by subséquent experiments made by the défendant, and now offered 
in évidence. 

The rules which govern the court in granting a rehearing in 
a cause like this, after a full hearing and decree on the merits, are 
well settled. In Baker v. Whiting, 1 Story, 218, Fed. Cas. No. 786, 
Mr. Justice Story, in a full discussion of the subject, holds that a 
rehearing for the purpose of admitting new évidence can only be 
granted when it would be granted on a bill of review after final 
decree. In Purcell v. Miner, 4 Wall. 519, the suprême court quote 
and foUow Lord Chancellor Bacon's rule with référence to a bill 
of review : 

"No bill of review shall be admitted except it contain either error in law 
appearing in the body of the decree, wlthout f urlher examination of matters 
in fact, or some new matter which hatli arisen any tlme after the decree, 
and not on any new proof which might hâve been used in the decree so made. 
Nevertheless, upon new proof that is come to light after the decree was 
made, which could not possibly bave been used at the time when the decree 
passed, a bill or review may be granted by the spécial llcense of the court, and 
not otherwlse." 

See, aJso, City of Omaha v. Eedick, 63 Fed. 1-6. 

It is not claimed by counsel for the défendant that the new évi- 
dence sought to be put in is évidence which could not hâve been 
brought before the court by due diligence at the original hearing. 
By the rule quoted, therefore, the motion fails to présent a case for 
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tlie action of tàe court. It is expressly held by Mr. Justice Story 
In Bakëï V. Wliiting, supra, that the error of judgment or mistake of 
law.by counsel as to the pertinency or force of évidence furnishes no 
ground,' for a rekearing. TMs rule has been followed in a number of 
cases. Amoiig them may be noted décisions by Judge Woodruff in 
Eugglès T. Eddy, 11 BlatcM. 524, Fed. Cas. No. 12,118, and by Mr. 
Justice Blatchford in De Fierez v. Eaynolds, 16 Blatcbf. 397, Fed. 
Cas. No. 3,743. See, also, Beacb, Mod. Eq. Pr. § 835, and cases 
cited. A rebearing is never granted to présent cumiilative évidence, 
or for tlie réitération of old arguments. Dunham v. Winans, 2 
Paige, 24; Pfanschmidt v. Mercantile Co., 32 Fed. 667; Beacb, Mod. 
Eq. Jur. § 836, and cases cited. It results from the foregoing prin- 
ciples that, on the face of the motion, no case is made for a rehear- 
ing. In order that no injustice may be done to the défendant, how- 
ever, the court has examined fully ail the évidence submitted, and 
read with care the arguments of counsel, and is clearly of the 
opinion that, even if aU the évidence proposed nov? to be submitted 
to the court had been before the court at the time of the original 
hearing, the same resuit VFOuld hâve been reached. 

A full description of Hall's process is given in the opinion of the 
court already flled. To state it shortly, the double fluoride of 
sodium and aluminum is placed in a crucible lined with carbon, and 
heàted to a state of fusion. The pôles of an electric dynamo are 
connected with this bath. The négative pôle connects with the 
carbon lining of the crucible, and makes that the cathode, while the 
positive pôle is connected with a pièce of carbon suspended over, 
and extending down into, the fused mass forming the anode. Alu- 
mina — that is, the oxide of aluminum — is added to the double fluoride 
after fusion, and freely dissolves in it. An electric current of from 
four to six or seven volts is passed through the mass, causing the 
electrolysis or chemical disruption of the alumina into its constitu- 
ents, — oxygen and the métal aluminum. The oxygen gathers at 
the anode, while the aluminum is deposited on the carbon lining of 
the crucible of the cathode, and is dipped out of the bath. The claim 
of the patent which was held to be inf ringed was as f oUows : 

"As an improvement In the art of manufacturlng aluminum, the hereln- 
described process, whlch consists In dissolving alumina in a fused bath, 
comoosed of the fluorides of aluminum and sodium, and then passing an 
electric current by means of a carbonaceous anode through the fused mass, 
substantlally as set forth." 

In this patent. Hall expressly disclaims any intention to make 
a claim for the apparatus. He seeks a monopoly only for the 
process. He maintains that his process was novel in two respects: 
First. In that he dissolved alumina in the fused double fluoride of 
sodium and aluminum as freely as sugar dissolves in water; that, 
until he discovered that alumina would thus freely dissolve in this 
bath, it had never been known. And, secondly, that no one had ever 
before succeeded in disrupting the constituent éléments of alumina 
by an electric current. The défendant in the original hearing at- 
tempted to show by quotations from the works of a French chemist 
named De Ville that it was well known as far back as 1859 (27 
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years before Hall made his discovery) that cryolite, which is a 
common form of the double fluoride of sodium and aluminum, found 
in Greenland, would dissolve alumina. Quotations from other 
autbors wbo foUowed De Ville were also relied on for the same pur- 
pose. Thèse quotations are set forth in the opinion of the court 
referred to, and are there commented on. De ViUe described in 
his work a process for making aluminum by electrolysis. One of 
the alternative methods suggested by him was a fused bath of 
cryolite, with an anode of compacted alumina and carbon. The 
current disrupted the fluoride of aluminum in the cryolite, sending 
the aluminum to the cathode and the fluorine gas, its other constitu- 
ent, to the anode, where it united with the aluminum of the alumina 
in the anode to make fluoride of aluminum, and regenerated the 
bath. The oxygen of the alumina, thus released, united with the 
carbon to form carbonic acid gas. In this way, aluminum was 
continually deposited at Hie anode, and the fluoride of aluminum in 
the bath was kept constant. It was held by this court — ^First. 
That the quotations from De ViUe and subséquent authors did not 
show that crj'olite would dissolve any more than a very sniaU per 
cent, of its own volume and weight of alumina. And, secondly, 
that the De Ville process for making aluminum by electrolysis was 
whoUy différent from the Hall process (the one in suit), in that the 
HaU process electrolyzed alumina, while the De Ville process electro- 
lyzed cryolite; that in the Hall process alumina was freely dissolved, 
without the electric current, while in the De VUle process the 
alumina was solid and hard, until it was subjected to the electrical 
Chemical treatment above described; that the former was a suc- 
cess, whUe the latter was an entire failure, as a practical mode of 
making aluminum. There were many other questions in thé case 
than the two above stated, but thèse are the points upon which 
it is sought to introduce new évidence and to make a new argument. 
The évidence which the défendant now seeks to bring to the court's 
attention consists of certain patents issued to the Cîowles Brothers 
and to Bradley for the réduction of refractory metallic ores by 
electric currents of great intensity, of quotations from books on 
chemistry to show that cryolite was known to the art for many years 
before Hall's alleged discovery as a suitable flux for the réduction 
of alumina, and of subséquent experiments with the De Ville electro- 
lytic process. Cowies' patents describe an electric furnace into 
which he introduces the aluminum compound mixed with small 
granular particles of carbon. An intense electric current is passed 
through the furnace, and is carried by the granulated carbon. A 
degree of beat is thereby produced which is intended to smelt the 
aluminum compound, and to permit an alloy with some other métal, 
as copper. The Bradley invention contemplâtes the introduction 
of the refractory ore into a furnace in which are a movable carbon 
anode and a cathode. Thèse are placed.so near together at the be- 
ginning of the opération that, when the current is applied, an elec- 
tric arc is formed between them. The arc générâtes enough beat 
to melt the ore near the anode and cathode, and this melted portion 
of the ore thereafter carries the current, and gradually eflects the 
v.64F.no.l — 9 
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meltmg'of tlie eotirê milMà^of Qt-e in the furnace. As soon as aûy 
part or the ore is melted^ èlecttolysis is intended to take place. The 
gist of tib.e invention is tlie nsë of the electric current, flrst to fuse 
the refracto^y ore, and sii^Sëquently to ëlectrolyze it, and disrupt it 
into its constituent parte: ' A fuller deséWption of the Cowles and 
Bradiey, patents is containéd in the opinioh of this coutt in Lowry 
V. Aliuninum Co., 56 Fed; 48$. The Gowles patents, hère re- 
lied on, Vère in évidence ât the original hearing. The Bradiey 
patents ^vere not introducëd in évidence, though well known to de- 
fendant and its counsel. The présent claim of the défendants is 
thatj as, cryolite was à wéïlîlino'wn flux for alumina, it was mère 
mechaniéal èkill, and involvëd no discoVéry OP invention, to use alu- 
mina iw-liie, Cowles and BràWlëy furnace (which were patented some 
years befiire the patent ià. suit), with cryolite as a flux; that the use 
of cryolite as a fluï for alumina in the Cowles or Bràdley furnaces 
must resi4t in the electrolysis of thè àlûmina, and the deposit of 
the aluïnlntHn at the cà^ôde, and would be the patent process 
claitoed'by complainant. ' ît is prèssed upon the court by the 
présent couçsel for the deifeodant that the use of cryolite as a flux 
is the sànie as its use as a dissolvent for alumina, and that the mis- 
take made by the former cdtîfasel for the défendant ahd by the court 
was in supposing that thë à^e of a flux in the smelting opération was 
différent from the use of the same material as a fused dissolvent. 
No such distinction, éveil if itis maintainable, was conceded by the 
former counsel for the dëfendânt, or taken by the court. In a 
very elaborate argument by àefendant's counsel àt the original hear- 
ing, great stress was laid by tliem on De Ville's use of cryolite in 
his chamical process for the manufacture of aluminum to free the 
globules of the métal from a film of alumina which prevented the 
union of the globules into' a button, and which was formed by the 
attraction of the aluminum and the bxygen, in thé moisture de- 
veloped in the process, for each other. This was, speaking strictly 
and technically, the use of cryolite as a flux with which to attract and 
draw to itself the obstructing alumina. It was treated by aU the 
counsel in the case and by the court as showing that, to the extent 
to which it removéd the alumina from the globules of aluminum, the 
cryolite was a dissolvent of the alumina. But it was held by the 
court that the experiment only showed that the cryolite would dis- 
solve a small per cent, of its own volume and quantity of alumina, 
and gave no indication that alumina would dissolve as freely as 
sugar in water in fused cryolite or any other double fluoride of 
sodium and aluminum. It may be conceded, therefotfe, for the pur- 
pose of this arg'ument, that, if crfolite had been shown to be a free 
flux for alumina in the réduction of aluminum, it would not be a 
new discovery to melt aluminum in fused cryolite. The décision of 
the court reâted on the degi*ee of the fusibility of alumina in 
cryolite, which De Ville's description ofhi? process atid that of those 
who follow him show to be a very smaJl per cent., and did not sug- 
gest the very large per cent, of fusibUîty which Hall discovered, and 
which his process requires. It is utterly immaterial, therefore, 
whether tÏÏe cryolite be called a "flux" or a "dissolvent" of the 
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aluminà, because, iù either case, the extent to which De Ville's 
experimeùts showed that it could dissolve or flux alumina was very 
sniaU. As stated in thê original opinion in this case: 

"If cryolite only difesblved one per cent, of its welght In alumina, Hall's 
process would never hâve been heard of. The différence between what Hall 
dlscovered and what was known before him in this regard is the différence 
between complète knowledge on a subject and so little as to be wholly use- 
less and not to suggest fùrther inqulry. It is impossible, if De Ville had 
any knowledge that alumina could be dlssolved in cryolite, as Hall found, 
that he should not hâve made a note of it, for ail the experts agrée that he 
observed most carefuUy, and noted exactly ail that he observ^ed." 

But it is said that the court reached its conclusion as to the 
smaïï per cent of alumina which De Ville found cryolite would 
dissolve hy inferring from De ViUe's writings and tiiose of subsé- 
quent chemists that cryolite would dissolve about as much alumina 
as the fluoride of calcium (commonly called "fluor spar"), and by as- 
suming that fluor spar would not dissolve more than 1 per cent, of 
alumina. It was in évidence at the hearing by one of defendant's 
experts that fluor spar would not dissolve more than 1 per cent, 
or 1| per cent, of alumina. Evidence is now sought to be adduced 
to show that, by actual experiment, fluor spar will dissolve 25 per cent, 
in its own weight of alumina. The person making the experiment 
was not submitted to cross-examination, and yet from his own state- 
ment it appears that the resuit was only obtained after the appli- 
cation of a very high degree of heat, and was a surprise to the 
operator in whose first experiment but 4^ per cent, was dissolved. 
The statement of defendant's expert in the évidence at the hearing 
showed what was then known concerning the solubility of alumina in 
fluor spar. The mattet was only important in the construction of 
De Ville's language, and as, in the art, it was supposed that fluor spar 
dissolved but a small per cent, of alumina, even down to the time 
when defendant's witness testified, it is entirely irrelevant and im- 
material what subséquent experiments hâve developed. Another 
standard of comparison suggested by De Ville's description of his 
experiment was the solubility of alumina in fluoride of sodium, which 
he used often for the same purpose as the cryolite. That will dis- 
solve even less than 1 per cent., as defendant's witness testifled ; and 
it is not now proposed to show this to be a mistake. The évidence 
which has been introduced by the défendant consists of the déposi- 
tion of another expert and further quotations from De Ville's works 
and from subséquent chemists. Everything which has been shown 
is carried back to the process for making aluminum by chemical 
reactions discovered by De Ville, and which was the only practical 
process until Hall's process by electrolysis w as discovered to the 
world. The évidence is simply cumulative, and does not at ail 
change the conclusion of the court with référence to its effect. 
Neither the Bradley nor the Cowles patents contain the slightest 
suggestion that cryolite should be used as a flux for the refractory 
alumina, and no évidence is sought to be introduced that any one 
ever actually used cryolite in furnaces for that purpose. The 
question presented by the défendant, therefore, is exactly the same 
as that which the court originally passed upon, and which was 
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fully argned to the. court bj able, iadustrious, and faithful couneel, 
toi elaborate briefsaad évidence, and was fully considered by the 
court There was n<j mlstake of couiasel; there is no issue which 
was obscured by tiie g,^uments of complainant's counsel; and this is 
only an attempt to introduce évidence of a cumulative character to 
the same point decided against the défendant, wïth no showing that 
such cumulative évidente was not within the control of the défend- 
ants, op could not hâve been produced by reasonable diligence. The 
fact is that the strongest quotation, upon which the expert called 
by the défendant relieis, is that which is quoted in full in the 
opinion of the court aiready delivered. It is said that the court 
niade ajtt error in supposing that the globules of aluminum pro- 
duéed Iby De Ville's chemical process, which refused to unité be- 
cause of I a , âlm of alumina on their surface, were washed ofif by 
the crydite which De Ville introduced into the process for the 
purpose of facilitating union of the métal globules. The expression 
"washicdoflf?' may not hâve been the most fortunate one. The court 
did not suppose that the cryolite was introduced into the process 
aftet the globules had been formed^ because De Ville expressly 
States tiiat the cryolite was put into the original mixture. But 
De Ville says that the action of the ciyolite was to remove and dis- 
solve the film of alumina wMch formed on the surface of the 
globules of the aluminum as soon as they were exposed to the mois- 
ture; and, ia the sensé of dissoMng ofE of the surface of the glob- 
ules this thin, slight, and imperceptible film of alumina, the action 
of the cryolite may properly be described as washing off liie alumina. 
It is to be observed that in De Ville's process no alumina was used 
at ail; that its présence in the process, and its obstruction to a union 
of the' métal particles, were matters of conjecture by De ViQe, sup- 
ported, it is true, by his flnding a slight amount of alumina in the 
slag or refuse af ter the métal was removed. There was but a trace 
of alumina in this slag, and yet, in order to accomplish De Ville's 
purpose ©fdissolving the alumina, he found it necessary to intro- 
duce flve parts of cryolite to ten parts of fluoride of aluminum and 
two parte of sodium. This shows conclusively that the amount 
of alumina which the cryolite dissolved in this experiment was a 
very small percentage of the cryolite used. It should be remarked, 
moreoverj that the Hall process would still be a patentable process, 
and the only one known for practically making aluminum by elec- 
trolysis, even if it had been well known that alumina would f reely 
dissolve in f used cryolite; for it was conclusively shown by the évi- 
dence that never before Hall did it, had alumina been disrupted by 
electrolysis into its constituent parts.. It therefore foUows, even if 
the conclusion aiready reached is not well founded as to the effect 
of the évidence touching the solubUity of alumina in fused cryolite, 
that Hall's^atent would still be a valid one. 

* This brings us to the second groûnd of the motion ; namely, that 
the court eired in the view which it took of De Ville's process of 
making aluminum by dectrolysis. The argument on this head is a 
mère restai.tèment of the old arguments made on the original hear- 
ing, and deServes no further notice. The différence between the 
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De Ville process and the Hall process for electrolyzing aluminum is 
made as plain as the court can make it in tàe opinion filed on the 
merits, and nothing that has been said on the argument of thia 
motion in the slightest degree shates the court's views on that 
point. The expérimenta reported do not make the case différent in 
any respect. 
The motion for a rehearing is denied. 



OFFICE SPECIALTY MANUF'G 00. T. COOKB & OOBB 00. 

(Circuit Court, S. D. New York. September 28, 1894.) 

Thls was a suit In equity by the Office Specialty Manufacturlng Company 
agalnst the Cooke & Cobb Company for the infringement of letters patent 
No. 217,909, granted to F. W. Smith and J. S. Shannon, July 29, 1879, for 
a papeir holder; letters patent No. 312,086, granted to William H. Clague, 
February 10, 1885, for a paper file; and letters patent No. 331,259, granted 
to J. S. Shannon, November 24, 1885, for an index for paper files. Heard on 
motion for a preliminary injunction. 

Frederick R. Church, for complainant. 
"W. C. Donn, for défendant 

LACOMBE, Circuit Judge. As to patents Nos. 312,086 and 331,259, thero 
bave been no prior adjudications sustaining them. It is true that very many 
letter files embodying the devices described in them hâve been sold, but such 
letter files appear also to bave contained other devices as well. In view of 
the small cost of the articles, and the multitude of other varieties of letter 
files on the market, the mère f act that there hâve been extensive sales Is very 
unsatisfactory évidence of a public acquiescence in the validity of the patents. 
Patent No. 217,909 appears to bave been twlce sustalned by Judge Blodgett 
(Shannon v. Printlng Co., 9 Fed. 205; Schlieht & Field Co. v. Chicago Sewing 
Mach. Co., 36 Fed. 585); but there was before him neither the "English file" 
nor the Dtson patent, which are Introduced hère. Neither of thèse, it is true, 
is an anticipation; but, when examined in connection wlth the other patents 
which were before Judge Blodgett, they make the question of patentable in- 
vention, to say the least, a doubtful one, and a preliminary injunction, there- 
fore, should be denied. 



N. K. B'AIRBANK CO. v. CENTRAL LARD CO. 
(Circuit Court, S. D. New York. October. 1894.) 

1. Tbade-Mabk— Descriptive Name— -" Cottolene. " 

The Word "Cottolene," designating a substitute for lard composed of 
cotton-seed oil and the product of beef fat, is not so descriptive of the 
substance and quallty of its component parts that it caunot be used 
as a trade-mark. 

2. Samb — Infringement. 

The use of the word "Cottoleo" on the tierces and tubs contalnlng 
a compound of cotton-seed oil and the product of beef fat is an infringe- 
ment of the trade-mark "Cottolene" previously reglstered for the sale 
of the same substance, and used in marking tierces and tubs, 
8. Same. 

It is no défense to a suit for infringement of the trade-mark "Cotto- 
lene" by the use of the word "Cottoleo" that défendant sold under bis 
own name, and made no attempt, other than by use of the word "Cotto- 
leo," to sell bis goods as If manufactured by plaintiff. 
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H IniiiBquity^'CiBill by the N. K. Fairbank Coinpany against the 
CfentuaititiDd îQOmpaUy for ianiojujQction to restraia tbe infringe- 
iinÈtnt'of'aitiîaâe'mai?k. Granted. li 

SuiîÎTÉtt & Croniwell and Rowlattd Côx, for complâinant. 
À. EBlàekmar, for défendant 

TOWNSEND, District Jtidge. This is a bill in: eqaity for an 
injunction against the infringement of the complainant's trade- 
mark "Cottolene" by the use of the word "Oottoleo." The com- 
plâinant began the manufacture of the article, and devised and 
registerèd the word Wottolene" asr a trade-mark in 1887, It ob- 
tained a large, and ip^çreasing business. . In May, 1892, its sales 
amounted to 1,000,000 pouhds a mônth. Cottolene is a substitute 
fôP lard. Œt is composèd of cottôn-seed oil and the prodnct of beef 
f at. , jBëJ^f fat or suet, under beat ahd pressure, yields two products, 
oleostearifle and oleomargarine. ïK.eiformer is a soHd, and is nsed 
in makittg à substitute for lard. ïbe latter is more néarly a liquid, 
andis tks^ in making a substitute for butter. The word "oleo"is 
used when colloquially among merchants to indicate either oleomar- 
garine or oleostearine. At the time when défendant^ in 1892, com 
menced the manufacture of cottoleo, which is identiBal in composi- 
tion, chai;acter, and appearance with cottolene, other articles made of 
the same ingrédients wefe On sale tn the, market undertarious nanies 
other thaai "Cottolene," such aa "Lardine," "Cotton-Oil Lard," "Pan- 
teleia,^' "Golden Beef Drippings," "Beef Frying Fat," etc. Thèse 
facts Were known to the défendant. The compound in question 
was welj known, and défendant had a right to manufacture and 
sell it. Défendant sold under its own trade-name, and, except in 
the use of the word "Cottoleo," stenciled on tierces and tubs, did 
not simulate the labels or packages used by complâinant. This 
article, however, is fréqil,éntly sold iia tierces to bakers, and in tubs 
to grocers, who sell it to customers from such tubs by the pound; 
so that the customer does ûot necessarily see the package at ail. 
It seems clear that "Cottolene" is a proper and valid trade-mark. 
Although it may suggest cotton-seed oil, it is not sufflciently descrip- 
tire to render it invalid as a trade-mark under the récent décisions. 
The rule thàt haàies^âùgigéstiTe of the nature br composition of 
articles may ,be valid itrade-marL^s if not too accurately descriptive 
of their character or quality has been applied in Burnett v. Phalon, 
9 Bos'sVf ,1(92,, :to the use of the word "Cocoaine;" i^ Iklanufacturing 
Co. V. iCnà^mg, 22 Fed. 823, to "Maizeha;" in Léonard v, Lubricator, 
38 Féd.;922, to "Valvoline;" in Battle v. Finlay, 45 Fed. 796. to 
"Bromidia." A more récent case is Keasbey v. Chemical Works, 
37 N. E. 476, decided by the court of appeaîs in New York since 
the argtini^lit of this çase^ The trade-mark in question in that case 
is "BpoBjo OaflEeine." This was held to be a valid trade-mark in 
the suprême court, which décision was overruled by the gênerai 
term, and cited by the défendant in support of its contention that 
"Oottoleo" was a (^escriptive Word. This article, called "Bromo 
Caffeine," made by tbe plaiutifif in that case, was found to contain 
cafEeine, bromidSi of potassium, and other substances. The opinion 
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in the appellate coui*t says that bromide "might refer to bromide 
of potassium, or bromide of sodium, or to any other bromide, or to 
bromine," and thus stated its conclusions: 

"We think this case cornes within the doctrine of those cases whlch hâve 
protected the Avords of the trade-mark, although they suggested more or 
less the composition, quality, or characterlstlcs of the article." 

It also seems clear that the word "Cottoleo" is suflticiently sim- 
ilar to "Cottolene" to infringe it. When the printed word, as well 
as the Sound, is considered, the reserablance is as great as that 
of "Cellonite" to "Celluloid" (Celluloïd Manuf'g Co. v. Cellonite 
Manufg Co., 32 Fed. 94); "Wamyesta" to "Wamsutta" (Wamsutta 
Mills V. Allen, Cox, Man. Trade-Mark Cas. 660) ; "Maizharina" to 
"Maizena" (Manufacturing Co. v. Ludeling, 22 Fed. 823); "Saponiti" 
to "Sapolio" (Enoch Morgan's Sons Co. v. Wendover, Cox, Man. Trade- 
Mark Cas. 713). See, also, Estes v. Leslie, 29 Fed. 91, in which "Chat- 
terbook" was held to infringe "Chatterbox." 

Defendant's counsel does not seem to seriously controvert thèse 
propositions. His défense is novel and ingénions. He says that 
complainant can hâve no better case hère than he would hâve if 
his trade-mark had been "Cottoleo," and the défendant had used 
the same word; and he maintains that "Cottoleo" is so far a 
descriptive word that it cannot be used as a trade-mark. He 
says : 

"If such an alleged trade-mark would not hâve prevented the défendant 
from uslng the same word, certainlj' a trade-mark claimed in any otlier 
word cannot prevent the défendant from using it" 

He says that, as this was a new compound when complainant 
began to manufacture it, they could not, by their choice of a name 
adopted as a trade-mark, restrict any parties thereafter manufac- 
turing in their choioe of descriptive words. He says that défendant 
was justifled in using a word which was euphonious, and which 
indicated the ingrédients of which the product was composed, and 
that no trade-mark claimed or owned by the complainant can 
abridge that right 

The questions, as stated by défendant, then are: First. Is "Cot- 
toleo" so far a descriptive word that it could not be used as a trade- 
mark? Second. Where a manufacturer originating a new com- 
pound has given it a name suggestive of some of the ingrédients, 
but a valid trade-marlv, may a later manufacturer adopt a name sim- 
ilar in appearance and sound, provided the same is so far descrip- 
tive of the article that it would not be valid as a trade-mark? 
Defendant's counsel, in support of his contention that "Cottoleo" 
is a descriptive word, quotes the following, among others, as having 
been held descriptive, and therefore invalid as trade-marks: 
"Cherry Pectoral" (Ayer v. Rushton, 7 Daly, 9); "Taffe Tulu" (Col- 
gan V. banheiser, 35 Fed. 150); "Rye & Eock" (Van Beil v. Prescott, 
46 N. Y. Super. Ct. 542); «Straight Cut" (Ginter v. Tobacco Co., 12 
Fed. 782); "Mascassar" (Eowland v. Breidenbach, 1 Cox, Man. 
Trade-Mark Cas. 386); "Cresylic Ointment" (Soap Co. v. Thomp- 
son, 25 Fed. 625); "Iron BitteVs" (Cliemical Co. v. Meyer, 189 U. S. 
540, 11 Sup. Ct. 625); flgnres "|" on cigarettes composed of two 
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kinds qI totb^cco (Kinney v. Allen, 1 Hughes, 106, Fçd. Cas, No. 
7,826). (Uat in thèse cases and the othei-s cited by défendant the 
words claimed as trade-marks were either originally descriptiTe, or 
had beconie incpfporated into the EngUsh language so as to be recog- 
nized as descriptive of the article, and thetefore incapable of 
exclusive appropriation. ' 

The évidence shows that the wprd "Cottoleo" is not formed in ac- 
cordanee with any established rnles for the formation of a nevif word. 
"Gott" is merely suggestive of cotton oil. It does not describe it, 
and "oleo" may describe or refer to oleomargarine as well as to 
oleostearine, or to other oilg. "Oleo'^ is ordinarUy used as a preflx, 
and not a suffis; and it is shown to be the rule in coining com- 
pound words that the name of the; more important article is placed 
last. There were various other words in common use describing 
the product when the défendant coined the word. It does not, 
therefore, come within the prineiple of those cases where there is 
only a single name to deaignate the new article, or where the new 
name is used merely as descriptive of the article. Defendant's 
theory that, where a suggestive trade-mark bas been adopted, 
another desiring to obtain the benefit of the trade-mark may coin 
a word not already in the language, and not made according to the 
regular rules for coining new words, yet sufflciently indicative of the 
quality and character of the article to be invalid as a trade-mark, 
and sufificiently like the trade-mark in use to obtain the beneflt 
of an infringement, seems to open the door for ingénions fraud. 
Under the circumstances of this case, the conduct of the défendant 
in rejeçting ail existing names, and in coining a new name, which 
conveys to the eye and ear so close an imitation of complainant's 
trade-mark seems to indicate a design to impose his article upon 
the î)ublic as that of the complainant, or, at least, to obtain the 
substantial beneflt of complainant's trade-mark. It is well settled 
that the inventer of an arbitrary or fanciful name may apply it to an 
article manufactured by him to distinguish his manufacture from 
that of others, and that the subséquent use of such word by the 
public to dénote the article does not deprive the originator of such 
word of his exclusive right to its use. Selchow v. Baker, 93 N. Y. 
59; Ausable Horse-Nail Co. v. Essex Horse-N^il Co., 32 Fed. 94; 
Manufacturing Co. v. Eead, 47 Fed. 712. Neither does the fact that 
the défendant sold under its own name, and made no attempt, 
other than by the use of the word "Cottoleo," to palm off his goods 
as those of the complainant, constitute a défense. Eoberts v. Shel- 
don, 18 0. G. 1277, Fed. Cas. No. 11,916, and cases there quoted; 
Sawyer v. Horn, 1 Fed. 24; Hier v. Abrahams, 82 N. Y. 519; Battle 
V. Finlay, 45 Fed. 796, It seems to be the law that, when manu- 
facturers hâve educated the public to ask for a certain article by 
its trade-mark name, they hâve acquired the right to insist that 
products manufactured by others shall not be given to the public 
under that name. It is just that it should be so, for the beneflt 
derived from such name can only be obtained by faithful service in 
furnishing articles of rec;ognized value. Moreover, if the trade-mark 
name might be adopted by others, inferior articles might then be 
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produced and sold under it; and tliereby the value to manufacturera 
of the réputation of thé name used by them as a trade-mark would 
be destroyed. 

There will be the usual decree for an injunction and an account- 
ing. 

THE HARRY BROWN. 

THE BEAVBE. 

THE HARRY BROWN et al. v. MOREN et aL 

(Circuit Court of Appeals, Third Circuit October 15, 1894.) 

No. 13. 

AdMIRALTY — COLLISION BHTWEEN TOWS IN MISSISSIPPI RiVEK. 

The steamers B. and H., each having in tow several coal barges, were 
proceeding down the Mississippi river. Tlie B., which was ahead, tied iip 
at S. landing, but lower down than, as claimed by the H., she should 
hâve done in pursuance of an agreememt alleged to hâve been made 
between them. When the B. passed the point vehere the H. claimed 
she should hâve tied up, the H. was a mile or more further up the river, 
saw the B.'s movements, and had ample room to avoid her, but instead, 
foUowed the B.'s course so closely that, af ter the latter vras tied up, the 
tows coUided, and two barges of the B.'s tow and one of the H.'s were 
sunli. Meld that, assuming the agreement as to the place for the B.'s 
tying up to be proved, the B.'s violation of it did not contribute to the 
collision, and that the H. alone was in fault 

Appeal f rom the District Court of the United States for the West- 
ern District of Pennsylvania. 

This was a libel by John Moren and Michael Munhall, owners of 
two coal boats, against the steamer Harry Brown, for damages sus- 
tained in a collision. A pétition was filed by Harry Brown and 
Samuel S. Brown, copartners trading as W. H. Brown Sons, claim- 
ants of the steamer Harry Brown, against the steamer Beaver, 
charging the latter with responsibility for damage to the coal boats 
and also to the steamer Harry Brown. The district court rendered 
a decree for libelants, apportioning the damages between the two 
steamers. The claimants of the steamer Harry Brown, and William 
J. Wood, Thomas J. Wood, Harry McDonald, and the Lysle Coal 
Company, claimants of the steamer Beaver, appeal. 

Greorge C. Burgwin, for the Harry Brown. 
W. B. Rodgers, for the Beaver. 
George 0. Wilson, for appellees. 

Before ACHESON and DALLAS, Circuit Judges, and BUTLER, 
District Judge. 

BUTLER, District Judge. The suit is for damages resulting from 
a collision between tows of coal barges, in the Mississippi river, one 
of which was in charge of the Brown and the other of the Beaver. 
The district court having found the respondents jointly liable and 
decreed accordingly, each api)ealed, and assigned as error the fail- 
ure to find and hold the other alone responsible. 
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'i E :lhe«e î m bo doubt olf iMoren's' am4 Munliairs rigM tp recorer ; 
tï» vqiMiBtion is, who ia ipesponsible for the collision? .The libei- 
ants supposed the Brown was, and accordingly attached her. She 
howieT«r, actosed the iBeaver with causiijg the accident, and had 
her summoned to answer not only for Moren's and Munhall's loss 
but also for loss ' suffered by herself — the Brown. The contest is 
therefore between the Brown and Beaver. 

The district court foùnd the former in fault for running too near 
the latter and the latter in fault for failure to observe an agreement 
to "tie up ' at a particular point in the river; which failure the court 
tbought contributed to the collision. 

We aigrpe with the court in flnding the Brown in fault. Was the 
Beaver al'so in fault^ Assuming that the alleged agreement ex- 
isted, dqes it appear that the Beaver failed to observe it? In 
substance it was that she.should "tie up" for the night as near the 
upper end of Sweet ÎËonielanding (which extends a considérable 
distance alpng the river) as was reasonably practicable and safe, 
in the i^xistiiig state of tlie water. No exact point was named or 
cpuld be. Its :§electiori i/was necessaijily left to the Beaver. She 
tied atthe designated landing. But did she tie as high up as was 
prEictiçaMe' ^d safe? The witnesses disagree about it. Those 
callèd'^^'jïëf béhalf Sai|''%ç did. Hër pilot, who had expérience 
with tiic; lân4ing) says fejtiçd as high up as he çould— as high as 
his boat and itow couldget in, and flnd opportunity. It is difflcult 
to see a motive to do otherwise. He had nothing to gain by going 
lower, and the f urther ; do^n he ran, the nearer he a,pproached to 
swift wâter. If there Waè a proper place to tie threè or four hun- 
dred yards higher up, as,çontended, it seems reasipiiâble to believe 
the Brown would hâve iîed there. She saw the Beaver go by, and 
was far enough away to provide for going in. There was no reason 
why she shôuld go belbw the Beaver in pursuancè ôf the alleged 
agreement, if the Beaver failed to observe it. Her pilOt was unable 
to expiai n why she did ûot stop the?*e, but suggested that darkness 
was appi^paching. There is nothing in this suggestion. It was as 
light for ||,0r as for the Beaver, and both "tied up" later, below. It 
seems tbçpîore, impossible to say that the Beaver did not ob- 
serve the^ alleged agreenient. 

But grànting she did laot, her failure is of no conseguence unless 
it contributed to* the ôoïlision; and we are unable to see how it 
did. The Brown was nOt misled; There is no reason to believe 
her course would hâve been différent if she had known from the be- 
ginning that the Beaver was going below, or that the collision would 
not hat^ô ôccrarred if she had stopped above. She was more than a 
mile ahead in plain view, as the pilot and master of the Brown ad- 
mit They saw her'pass the point where they say she should hâve 
stopped. i What excuse therefore hâve they for running into her? 
They could hâve stoppedi at this place if it was a suitable one, 
or if they preferred to go on could hâve run at a safe distance 
towards thë Other side. The channel was of ample width. The 
suggestion of an adverse current is unimportant; it did not exist 
at this point; and would aflford no excuse if it did. It was their 
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duty to know the chanael and its currents, and to govem tlieir moTe- 
ments acCordingly. Intending to pass the Bearer, they should hâve 
kept well over, especially in view of the unwieldy tows in charge; 
but instead of doing so they followed the Beaver's course so nearly, 
that when the danger became apparent it could not be escaped. 
They were then probably embarrassed by the adverse current, for 
which they should hâve provided higher up. 

The decree of the district court must be reversed and a decree en- 
tered against the Harry Brown in favor of John Moren and Michael 
Munhall for |3,775.41 with interest from October 4, 1890, together 
with the costs in the district court, and of the several appeala. 



THE RKSCUE v. THH GEORGE B. ROBERTS, et aL 
(District Court, B. D. Pennsylvanla, November 12, 1894.) 

1. SaIiTABB Servicbs— Wha-T Constitdtb. 

Where a barge, -whicii was the only one of a tow of seyen not stranded 
and sunk, was drifting In a severe storm, without motive power of any 
klnd or an anchor suited to tlie occasion, and it is probable sUe would 
hâve sunk had she not been rescued by libelant, and conveyed to harbor, 
the service of libelant Is a salvage service, though the barge was stanch 
aiid well constructed, and mlght hâve survlved the storm, and it was 
possible she would hâve been picked up by otherà if libelant had not 
rescued her. 

2. Salvase— Compensation. 

A tug rescued a barge adrlft in a severe storm on Chesapeake Bay, 
off Ft. OarroU, and conveyed her to Baltimore. The time occupied 
was brlef, and the expenses to repalr the damage sustained in the work 
were small. The value of the barge and cargo was about $3,700. Held-, 
that $800 was a just compensation. 

Libel by Vivian Phillips, managing owner of the steam tug 
Eescue, against the canal barge George B. Eoberts and her cargo 
of coal. - 

Curtis Tilton, for the Eescue. 

John G. Johnson and J. Wilson Bayard, for the George B. Eoberts. 

BUTLEE, District Judge. August 12, 1893, the tug "Stella" 
started with seven barges in tow, the "Eoberts" being one, on a 
voyage from Baltimore to PhUadelphia, Encountering a very severe 
storm, off Ft. CarroU, on Chesapeake Bay, she tumed back, and after 
remainlng in harbor at North Point creek during the night, she 
continued her course to Baltimore. On her way up five of the 
barges broke adrift, the Eoberts among them, and ail save the latter 
foundered and sank. The tug was unable to afford any aid, ail 
her efforts, being required to take care of herself aud the balance 
of her tow. While the Eoberts was helplessly drifting before the 
wind and waves, the libelant who was coming up to Baltimore 
went to her relief, and makiug fast a hawser, (with some dtfflculty) 
conveyed her to that place. 

The respondent does not deny liability for the service, but 
dénies that it was a salvage service whidi should be compensatéd ac- 
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cordiogiy. This présents tàe only question involved. How it should 
be declded 'dépends upon the testimony respecting the'Œloberts'" 
situation, whether she was in péril or not The testimony respect- 
ing this is conflieting, and irreconcilable. A discussion of it would 
be unprofitable. It is simply a question who should be believed. 
A careful examination of ail the évidence has satisfied me that the 
Koberts was in serions and immédiate péril. She was adrift in a 
very severe storm, without motive power of any kind, without an 
anehor suited to the occasion, and was at the mercy of the wind and 
waves. It is improbable that even a much heavier anehor than 
the one she carried would hâve held her, and if she had been held 
it is more than probable that she would hâve sunk either from 
fllling with water, or the shifting of her cargo which had already 
produced a serions list. Smaller vessels dragged much heavier 
anchors during the storm. When taken in charge she was helpless, 
and in serions danger of suffering the fate that overtook the other 
barges tom from the tow. It is true she was stanch and well 
constructed for a boat of her dass; but she had little chance of 
weathering such a storm. Indeed tiiat she was in péril is suffl- 
ciently attested by the fate of th& other barges tom loose. Of 
course it is possible she might hâve been picked up by others if the 
libelant hàd not come to her rescue, or that she might hâve ridden 
out the tempestj but such possibUity is immaterial; it is much more 
probable she would hâve gone to the bottom. That her tug the 
"Stella" would hâve returned from Baltimore in time to save her 
I do not believe. That the storm Was very severe is put beyond 
question by the undisputed évidence of its conséquences. The 
lower streets of Baltimore were flooded, and the running of cars 
stopped by the waves driven up: several vessels were wrecked or 
dieabled apd others torn from their anchorage and stranded in that 
viçihity. Indeed the conséquences to this tow, alone sufficiently 
attests thé violence of the storm. 

The libelant rendered salvage service, and must be paid accord- 
ingly. While he encountered some risk it was not very serious; 
the time occupied was very brief, and very little expenditure was 
necessary to repair the damage sustained in the work. In view of 
ail the circumstances, (the value of the barge and her cargo, which 
was about |3,700 included) I think |800 a just compensation. There 
is no rule by which thei value of the services in such cases can be 
accurately nlea>sured. At best thé award must be the resuit of an 
intelligent guess. I may be aUowed to say in passing that I in- 
cline to believe the award in most cases is more likely to be too 
high than too low; and that I am not much influenced by what 
courts hâve allowed in other instances where the facts, though 
bearing ^ gênerai resemblance, are not tiie same. 

I attach no importance to the eircumstance that the Eoberts 
left Baltimore after the storm without settling with the libelant. 
SheleftiOn her voyage broken up by the weather, in pursuance of 
her usual business and habit; and not with intent I think to shirk re- 
sponsibility. 

A decree wayi be prepared accordingly. 
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THE ORANGE.» 

NEW YORK CENT. & H. R. R. 00. V. THE ORANGE. 

(District Court, S. D. New York. July 21, 1892.) 

Collision — Stbam.Vbssbls Cbossxho — Rulb 23— Dutï of Privilegkd Ves- 
8el— contrart slgn al— change of codese. 

A tug was Crossing the North river from Hoboken to New York, and 
heading a little above the New York slip of the ferryboat 0. The O. 
left her slip, and, when some distance ont in the river, gave two whlstles 
to the tug. The évidence for the ferryboat was that, at the time when 
the signaJ was given, the ferryboat was heading nearly across the river, 
and had the tug well on her starboard hand. The tug's pilot testlfled 
that, when the whistles were given, the fei-ryboat was a little on hls port 
bow, swinging up stream, so that he thought her signal was a mistake 
for one whistle, whereupon he answered with one, and ported his heim. 
The vessels aJmost Immediately came in collision, the tug being struck 
on her port side and sunk. Héld, on the évidence, that the ferryboat's 
signal was proper under the eircumstances, and the tug was bound, 
under raie 23, to do nothing to thwar+ her maneuver, and hence was in 
fault for her contrary signal, and for changiug her course to starboard; 
that the ferryboat, havlng stopped and reversed on hearing the contrary 
signal from the tug, and thus havlng done ail sho could do to avoid the 
collision, was not In fault theref or. 

In Admiralty. Libel for collision. 
Carpenter & Moslier, for libelant. 
Léon Abbett, Jr., for claimant. 

BROWN, District Judge. The above libel was filed to recover 
damages for injuries to the libelant's tugboat No. 3, sustained in a 
collision with the ferryboat Orange, a little before 2 p. m. of De- 
cember 30, 1891, about 800 or 1,000 feet off the ferry slip at the 
foot of Barclay street, New York. The tug was unincumbered and 
bound from Hoboken for the libelant's docks a little aboTe the 
Barclay street slip. She had come down the North river as far as 
Pavonia ferry, keeping a short distance from the Jersey shore, and 
then made across the river, heading, as the pilot says, for about the 
Courtlandt street ferry, though I am not satisfled of the accuracy of 
this statement. When on this course, and a considérable distance 
off from the Chambers street pier, she observed the ferryboat 
Orange, bound from Barclay street to Hoboken, coming out of her 
slip, and got from her a signal of two whistles, indicating that 
she would go to the westward of the tug. The pilot of the tug, 
•consideriug the course of the Orange unusual in the situation, and 
in the very high northwest wind and strong tide, answered with one 
whistle and ported his helm. In about 45 seconds afterwarda 
the boats were in collision, the stem of the ferryboat striking the 
tug at nearly right angles a little aft of amidships on her port side, 
and damaging her so that she sank. 

The most important différence în the testimony i« in regard to 
the heading of the two boats at the time the contrary signsds were 

1 Decree afflrmed by the circuit court of appeals, wlthout opinion, (June 7, 
1894), upou opinion of district judge. 
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exchanged. Tlie pilot of the tug testifies that tlie ferryboat was 
at that time a little on his'ipbrt bbw, Swinging to the northward 
and eastWKfd, and headmg'pretty nearly up river, so that he sup- 
posed her tjjsfo , whistlçs tq, hâve been given by mistake for one 
whistle. Thè clàimànf^s witnesses contend that the Orange, when 
shè' gave 'her signal of two whistles, was heading nearly across the 
river, îiaving the tug well; pil her own starboard hand,' and seeing 
the tug'fit starboard side. : , 

The di»interested witnesses^ ineluding the libelant's witness Wil- 
son, pilot of the Cyclops, Sèëm to me tO confirm thé claimant's ac- 
count rather than that Of, the libelant, The weight of testimony 
is with tte' respondent, so îfar at least as that the ferryboat at the 
time of exchanging the whistles was heading well over towards 
the Jersey shore, and pointirig Hot above Pavonia ferry. The ferry- 
boat must, the^fore, ^ai/e tiièen beadîng ,^t léast four points across 
the river, and could not hav;Çî]^een heading, as the pilot of the tug 
testifies, for his port quartêr. If the situation was such as the 
pilot of the tug describes, it SéemS to me îilipossible that the collision 
could hâve happened. Poç^ ïiè immédiàtely ported his wheel and 
continued'it so until withîn'lOO or. 200, ïegtof: the ferryboat. He 
was going through the water at the full speed of 10 knots, besides 
a three-knot ebb tide, and he chàiiged his course nearly eight points. 
Had the Orange been heading as he séS» she was, she must hâve 
passed well clear of him to the eastwardi. 

1. In the position which the weight of évidence establishes, 
namely, tli^t at the time' the signala were exchanged, the tug Was 
well 0* 'lh« starboard bow of the ferryboat, it follows, whether 
the ferig^bopt-Was nearly directly ahead of the tug, as the libelant 
daims,. (* on her starboardi hand, as the respondent's witnesses 
allège, tîaat ithe two whistles of the ferryboat in such a wind and tide 
were a {Jorrect and proper signal for her to give;; and that the tug, 
if she did not keep any more to port in order to assist the ferryboat's 
maneuver, waa at least boundunder rule 23 to do nothing to thwart 
or embarras», itby givingi a contrary; signal, or by changing her 
course to stajboaiîd. The tug was light^ mnincumbered, and easily 
handled; , she could movieiirapidly in any direction; and I must, 
therefore, holdi her in fauilt for her eontrary signal, and for her 
change of;<îourse and thwaâ;ting manetver without justification. 
For the change of course was s© great as to show that but for that 
change no») collision would hâve happened. 

2. It iS; coatended that the ferryboat was in fault because, as it is 
said, she did not stop and reverse. The witnesses for the tug are mis- 
taken on thifl point. The proof is undôubted that the ferryboat did 
stop and fteverjse'immediately upon hearing the eontrary signal from 
thetug. Thel pilot of the Oyôlops saysi that she slowed, buthe did not 
think she reversed. The time that elap^ed between the signal of the 
tug and thfs collision was s© Short thatbut little reversai waspossible. 
The boatswere approaching feach otherat the rate of about 14 miles 
an hour, or 1,400 f eet per minute ; and as they were distant only about 
900 or i;000iîfeet When the whistles werei exchanged, the time be- 
tween the signais and collision would bè but abOUt 45 seconds. The 
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eugineer of the fcFpyboat testifies tbat he got part of a turn back- 
wards. In so short an interval I cannot flnd any substantial delay, 
or any neglect to reverse promptly. The collision arose, I think, 
wholly from the misapprehension of the pilot of the tug as to the 
expected course of the ferryboat; from his mistake in giving a con- 
trary signal, and from his change of course to starboard. Mani- 
festiy except for this, no collision would hâve- occurred. As the 
ferryboat had no reason to anticipate this course by the tug, and 
the moment it was perceived did ail she could to avert the consé- 
quences of it, I must hold her without fault, and direct a dismissal 
of the libel, with costs. 



WEBSTER V. DISHAROON. 

(District Court, D. Maryland. May 26, 1894.) 

C01.1.1S10N— Vessbl Navigatbd bt Owhee pro HaC Vice— Owner'b Liabiliti 
IN Pbbsonam. 

Master runnlng yessel on shares, paying ail wages and expenses, and 
havlng sole control of navigation, Is owner pro hac vice, and for col- 
lision resulting from négligence of himself or crew the ovirner is not lia- 
ble In personam. Thorp v. Hammond, 12 Wall. 416, applied. 

This was a libel in personam for collision, flled by John P. Web- 
ster against A. 0. Calvin Disharoon. 

Thomas S. Hodson, for plaintiflf. 
Beverly W. Mister, for défendant. 

MOREIS, District Judge. This is a libel în personam, brought 
by the owner of the schooner Ida Virginia against the owner of the 
schooner Margie J. Franklin to recover the value of the schooner 
Ida Virginia, which became a total loss because, during a storm, 
the schooner Margie J. Franklin dragged her anchor, and drifted 
down on her, and injured her so that she had to slip her cable, and 
went ashore. The allégation in the libel is that the Margie J. 
Franklin was not provided with sufScient anchors and cable to 
hold her in a storm, and that sufficieut anchors were not put out 
on her, and sufficient cable was not paid out, and the collision was 
occasioned by a want of care and skill on the part of her crew. 
Prior to the flling of this libel in personam, the same libelant filed 
a libel in rem for the same cause of action against the Margie J. 
Franklin. The owner did not claim her, and did not stipulate, and 
she was sold pendente lite, but brought only $45, which was not sufû- 
cient to pay the costs. She was bought in for the beneflt of her 
owner, the respondent in the présent case. The answer, among 
other défenses, allèges that the schooner was not under the man- 
agement of the owner at the time of the collision, but was being 
run on shares by her master, George W. Webster, who was to recelve 
two-thirds of her earnings, out of which he was to provide and pay 
the crew and ail her running expenses, and had sole control of her 
navigation; and that, said Webster being the owner pro hac vice,' 
the respondent, as owner, cannot be held responsible in personam 
for the damages resulting from this collision. 
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It' fé jéleâr thàt tËè mastér of thé Margie J. Franklin must be 
fëgîltèfeid as hef o#iifer prp hac vice. He sailed hep on shâres, 
aA*a' hâd ëole controî 6f hér use ànd navigation, empil6yed and paid 
hêr* tîjféwy and providëd them food. I know of no case which 
hàs dlitvrhed the anthMty of Thorp v. Hammond, 12 Wall. 416, 
in Which it was held that for damages resulting from a collision 
the ownef Ipro hac Vice is liable, and tlie gênerai ovi'ner is not. The 
vessël is llable in rem, but the gênerai owner is not liable in per- 
sonàin, lît is urged in this case that the gênerai owner was bound 
to maké hîa vessel seaworthy, and propierly equip her, and that the 
drifting in this case occurred because the Margie J. Franklin was 
not equipped with sufEicient anchors and cables. I do not flnd 
that the drifting resulted from the insufiSciency of the cables or 
anchors. The storm àrose on Sunday night, after midnight, and 
the collision occiïrred after daylight Monday morning. The master 
had goue ashore on Saturday, to his home, leaving the schooner 
in charge of her crew of-oyster dredgers. He left her held by her 
larger àflchpr and 15 fathoms of chain. When, from the force 
of the stppHi on Sunday night, the Margie J. Franklin began drag- 
ging, her crew did not let out more chain, although there was 30 
fathoins to the lareer anchor, and did not get out the smaller anchor, 
which hâd about 25 fathôms of chain, until after the collision. The 
master testifles that the owner had told him thiit only 15 fathoms of 
the chain to the larger anchor was in good order, and not to pay out 
more. This is denied by the owner, but, even if it were true, there is no 
reason why the smaller anchor should not hâve been put out, and 
there fstïoproof that the two would not hâve held her; and it is only 
a supposition that, if ail the chain to the larger anchor had been paid 
out, it would hâve brokèn. If the chain had broken, that would 
hâve been proof that it was in bad order, or, if the master had 
been on board, and had ref rained from paying out the chain because 
it was in" bad order, it might be contended that the vessel had been 
allowed to drag becaùsé of the insufflciency of the chain. But 
nothing aï thât sort appeàrs. The crew on board did nothing. 
They neither put out the smaller anchor in time, nor did they pay 
out more chain on the Idr^ët* anchor. It is not proven that the 
cwo anehpPs would not hâve been sufiScient if they had been used. 
There WàS 'ample time to hâve gotten out the second anchor, as the 
ressel waâ dragging from about 3 o'clock until after daylight. The 
naster, as owner pro hac vibe, was liable for this neglect, and not 
the generail owner, and the Ixbelant'è remedy against the gênerai 
owner was exhausted whén he libeled the vessel in rem. 
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DNITBD STATES ▼. PETBRSON. 

(District Court, B. D. Wisconsin. Oetober 23, 1894.Ï 

Fkdbral C0UBT8 — JDBrsracTiON— HiGH Sbas. 

The district court ot the Easteru district of Wisconsin bas no jurisdlctlon 
of an Indictment for an assault committed on a vessel on Lake Huron 
within the boundary of the jurlsdiction of the Bastern district of Mlcblgan. 

On Demurrer to Indictment against John G. Petersoo. 

J. H. M. Wigman, U. S. Atty. 
Markhatn & Nickerson, for défendant 

SEAMAN, District Judge. An indictment îs presented charging 
the défendant, master of the schooner Belle Brown, for an assault 
with a dangerons weapon upon one of the crew, It is alleged that 
the vessel belonged to a citizen of the T Jnited States, and the assault 
was committed thereon, "on waters on the high seas, and within 
the admiralty and maritime jurisdiction of the United States, and 
out of the jurisdiction of any particular state, to wit, upon the waters 
of Lake Huron." The défendant demurs to the indictment, alleging 
that this court ia without jurisdiction of the offense charged; and, 
for the purpose of having the question detennined at this stage, the 
district attorney requests that the following undisputed facts be con- 
sidered as though set forth in the indictment: That the vessel was 
within 26 or 30 feet of a bridge pier, known as "Spencert Pier," in 
the state of Michigan, on the west shore of Lake Huron, where the 
offense was committed; that the crew were warping the vessel to 
the pier, for landing, by means of rope and tackle; that it was upon 
the open waters of the lake, and not in any harbor or bay. So con- 
sidered, the question of jurisdiction is fairly presented. 

Section 5346, c. 3, tit. 70, of the United States Revised Statutes pro- 
vides: 

"Bvery person who, upon the high seas, or In any arm of the sea, or in any 
river, haven, creeli, basin or bay within the admiralty jurisdiction of the 
United States, and out of the jurisdiction of any particular state, on board 
of any vessel belonging in whole or in part to the United States, or any 
citizen thereof, with a dangerous weapon, or with intent to perpetrate any 
felony, commits an assault on another, shall be punished by a fine of not 
more than three thousand dollars, and by imprlsonment at hard labor not 
more than three yeai-s." 

An act ,of congress of September 4, 1890 (26 Stat 424, c. 874), pro- 
vides for the punishment of any person who commits offenses men- 
tioned in the chapter which contains the above section, upon Unifed 
States vessels, "being on a voyage upon the waters of any of the 
Great Lakes" (naming them, and including Lake Huron), or Connect- 
ing waters; and "the circuit and district courts of the United States, 
respectively," are vested with the same jurisdiction in respect of 
such offenses that they possess in respect of offenses in said chapter. 

The récent décision of the suprême court in U. S. v. Rodgers, 150 
U. S. 249, 14 Sup. et. 109, is based upon section 5346, as the offense 
there charged arose prior to the enactment of 1890, and the opinion 
.Y.64F.no.2— 10 
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8tates that the latter act does not enter into considération. It waa 
held that the Great Lakes came within the général désignation of 
"high seaSj'f and that the district court of the Eastern district of Mich- 
igan had-jurisdiction or an offense described in section 5346, wMch 
was committed upon an American vessel while in the Détroit river, 
"and Bè|ybiid the boundary linie between the United States and Can- 
ada, aJuâhènce within th^ territorial limits of the Dominion of Can- 
ada. If the statute of 1890 had been in force at the tùne of the al- 
leged offenè'e;' it îs not probable that any question would hâve been 
raised on the state of facts there shown, for the power of congress 
to legislate with référence ito the Great Lakee, as within the ad- 
miralty jurisdiction of the United States, is now firmly established. 
The ^piniQn of Justice Urown, while district jadge, in the Case of 
Byer§, 33 î^ed. 404, cleajrly states this power of congress, and seems 
tQ haveipiggested the législation of 1890. That décision is only 
OTerrixieid? by the Eodgera Case in so far as it held that the Great 
; Lakes w^fie Jipt within the désignation of "high seas" under the stat- 
utes tiiça-iexisting. i . 

In viçw iîf tli.e contrpUiug force of the provision contained in the 
second, section of the third article of the constitution of the United 
States, I deem it unnecessâiiiy to enter into an inquiry with référence 
to the distance. of the vessel from the Michigan shore, or of the effect 
of any att9.chment of herlines to or near the pier while warping the 
vessd for <a landing. The; constitutional provision requires that tiie 
trial of aJl cçimes "shall be held in the state where the said crime 
«hall hâve been committed; but, when not committed within any 
state, the itrial shaUbe At/suçh place or places as the congress may 
,by la w, direct;" The : eofntention is, in support of the indictment, 
that the. words "out of the jurisdiction of any particular state," as 
recited in section 5346, do not qualify the term "high seas" thereiu, 
but only the localities whifih are subsequently named. On the open 
coast of the océan there is no extension of the territorial boundaries 
of the state, except the marine league, conceded by international 
law for certain purposes, well deflned in Manchester v. Massa- 
chusettSj 139 U. S. 240, 11 Sup. Ct. 559. Evôn there, as stated in 1 
Bish. Or. I41W, 1 143, whépe an offense is committed "upon seas wash- 
XHg an open,>çoast, and within the marine league belonging to the 
territopy of the state, stUl it is punishable as committed against the 
United Statee." See U. S. v. Grush, 5 Mason, 290, Ped. Cas. No. 15,268, 
ifor a dear exposition by Mr. Justice Story of the original statute 
•of 1825 (now section 5346), and of which that distinguished judge was 
>the reputed author. But it is unnecessary to décide whether the 
terms "out of the jurisdiction of any particular state" woiild qualify 
or apply to the term "Great Lakes," as «nployed in the act of 1890, 
because it is dear that the vessel was within the limita and jurisdic- 
tion of thei «courts of thé United States for the Eastem district of 
Michigan, whèn the alleged offense was committed, and hence witliln 
the constitutional inhibition of trial in this court. 

By section 538, Eev. St. U. S., the Eastern district of Michigan "in- 

icludes ail the territory aimd waters of said state not included within" 

the boundaries there given of the Western district, which leaves the 
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waters of Lake Huron in theEastern district. By treaties between 
the United States and Great Britain, a certain line through the cen- 
ter of Lake Huron was established as the national boundary line, 
but with jurisdiction retained by each nation over its vessels, as a 
portion of its territory, whUe navigating such. waters, irrespective of 
the boundary Une. The act admitting the state of Michigan as one 
of the States of the Union establishes the same line as the easterly 
and northerly boundary line of that state. In Hlinois Cent. E. Co. t. 
Illinois, 146 U. S. 387, 13 Sup. Ct. 110, it is clearly recognized that the 
Itmits of the states bordering upon the Q-reat Lakes extend to the cen- 
ter of the lakes, respectively. In U. S. t. Bevans, 3 Wheat. 336, Chief 
Justice Marshall says the extent of jurisdiction which a state posses- 
ses "is coexistensive with its territory; coextensive with its législative 
powers." It is held in U. S. v. Rodgers, supra, that this boundary 
line does not change the character of the lakes as high seas, nor im- 
pair "the jurisdiction of the United States to regulate vessels belong- 
ing to their citizens navigating those waters, and to punish offenses 
committed upon such vessels;" but this remark is only with référence 
to the right or assertion of national jurisdiction, which becomes 
paramount to that of the state in matters of national commerce and 
navigation. The actual limits of the state are not changed by this 
view. The place of this alleged offense is within the state of Michi- 
gan, and within the territory assigned to the district and circuit 
courts of the Eastern district of Michigan. In U. S. v. Ja«kalow, 1 
Black, 484, the suprême court states the rule which governs hère : 

"Crimes committed against the laws of the United States out of the limits 
of a statè are not local, but may be tried at such place as consress shall 
desij?nate by law, but are local if committed within the state. They must 
then be tried in the district in which the ofCense was committed." 

There the alleged offense occurred upon Long Island Sound, which 
is recognized and charged as of the "bigh seas." The issue, as there 
declared, was whether or not it was committed outside the jurisdic- 
tion of any particular state, "because, if not, inasmuch as it was not 
committed within the state of New Jersey [where the indictment 
was found], the circuit Court of the district of that state had no 
jurisdiction." The case of U. S. v. Dawson, 15 How. 467, states the 
same rule imposed by this constitutional provision. The statute 
(section 730, Eev. St. U. S.) under which this jurisdiction is asserted 
is clearly in accord with this provision, as it authorizes trial in a 
district where the offender is found or first brought, in case the 
offense be committed "out of the jurisdiction of any particular state 
or district," and not otherwise. 

The question hère presented would not arise in a case of offense 
committed upon the open coast of the océan or great seas fonniag 
extemal boundaries of the nation, because the boundaries of the 
state and district are not extended upon such waters, as they are 
upon the Great Lakes and upon Long Island Sound. The constitu- 
tional provision would hâve no room for application to the former 
case, but it does apply to the latter. Whether Lake Huron be re- 
garded as high seas, in the iight of the Eodgers décision, or as one of 
the Great Lakes, Under the législation of 1890, the boundaries and 
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jnTisdietion of tiie Eastem district of Michigan are not changea, bnt 
extend to the center àtthe lake, and include the place of this alleged 
ofiferise, To confer jurisdiction «poil this court, it muSt appear 
that the offense was committed outside the Michigan boundary line, 
beyond the Eastem district of Michigan; and I àm inclined to the 
opimitai that the indictment must so allège where aii offense upon 
Lake Huron is charged. Upon the admitted facts, the demurrer 
nrnst be sastained. The second indictment is within the same rule, 
and demurrer is sustained. 



DANAHY T. NATIONAL BANK OF DENISON. 

(ÇJlrcuit Court of Appeals, Seyenth Circuit November 27, 1894) 

; No. 17L 

FBDBitiiLi.C0tmT8—JimiSDiCTi0N— Diverse Citizenphip— National Banks. 

ÏPèdeïal courts hâve no jurisdiction of an action by a national bank on 
a note* where the record does not sliow diverse citlzenshlp. 

In ï!i*ror to the Circuit Court of the United States for the North- 
ern District of lUinois. 

Assumpsit by the National Bank of Denison against Daniel Dan- 
ahy. Plaintiff obtained judgment Défendant brings error. 

Joseph ï*. Rafferty (James Maher, of counsel), for plaintiff in error. 
ï). ÎL iPinney, E. R Eldridge, and E. J. Wilbur, Jr., for défendant 
in error. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Jiidge, 

JENKINS, Circuit Judge. A review is hère sought of a judgment 
rendered in a suit upon certain promissory notes claimed to hâve 
beén tnade by the flrm of Danahy & McDonald. We are constrained 
to reyersè this judgment without passing upon the merits of the 
controyèt^, and for want of showing of jurisdiction in the court 
below.* ïlie allégation of the déclaration is as follows: 

"The National Bank of Denison, a corporation, complains of Daniel 
Danahy and ' Donald J. McDonald, late partners under the flrm name of 
Danahy & McDonald, défendants in this suit, summoned," etc., "of a plea 
of trespass on the case on promises." 

There is no allégation in the déclaration of the citizenship of 
either the plaintiff or the défendant There is no other allégation 
of the incorporation of the plaintiff than that stated. We are asked 
to take judicial notice that the défendant in error is a national 
bank, because of its name. If we could do this, it would not avail. 
Pormerly, a national bank could sue or be sued in the courts of the 
Unitedi States in the district in which it is established, without 
respect to the citizenship of the . opposite party. Bev. St. § 629, 
subd. 10; County of Wiiaon v. Ban^ 103 U. S. 770, decided in 1880. 
But under the act of July 12, 18821(22 Stat. 162, § 4), and the act 
of 1887 (24 St. 552), as coMtected and re-enacted in 1888 (25 Stat. 
433), ail national banking àssociàl^ûs shall, for the purposes of suit, 
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"be deemed citizens of the states in which they are respectively lo- 
cated, and in such cases the circuit and district courts shall not 
h,ave jurisdiction other than such as they would hâve in cases be- 
tween individual citizens of the, same state." Under the first of 
thèse acts it was held that a suit can neither be brought in nor re- 
moved into the United States courts unless a similar suit could be 
■entertained by the same court by or against a state bank in like 
situation with the national bank, and that under that law nothing 
in the way of jurisdiction could be claimed by a national bank be- 
«ause of the source of its incorporation. Bank v. Cooper, 120 U. 
S. 778, 7 Sup. et. 777. It is clear that, in order to confer jurisdiction, 
the diverse citizenship of the parties to the suit must appear by the 
record, and this cannot be waived. This has been so often declared 
by the suprême court as now to be elementary. The jurisdiction 
tieed not necessarily be averred in the pleadings, if it ptherwise 
afflrmatively appears by the record. Railway Co. v. Eamsey, 22 
Wall. 322. We hâve therefore searched the record to discover if 
jurisdiction might be saved, and the case decided upon its merits. 
We flnd, however, no évidence of the citizenship of the plaintifE in 
error. He states in his testimony that he lives at Aurora, m.; 
but "résidence" and "citizenship" are not synonymous terms. Rob- 
ertson v. Cease, 97 U. S. 646; Cameron v. Hodges, 127 U. S. 322, 8 
Sup. Ot. 1154; Anderson v. Watt, 138 U. S. 694, 702, 11 Sup. Ct. 
449; Timmons v. Land Oo., 139 U. S. 378, 11 Sup, Ct. 585. We hâve 
been asked, in case we should be compelled to reverse this judgment 
upon this ground, to remand the case with leave to amend the décla- 
ration to show jurisdiction conformable to the facts. This we are 
authorized to do by Robertson v. Cease, 97 U. S. 646, 651. The 
judgment will be reversed for failure in the record to disclose juris- 
diction, with direction to permit amendment of the déclaration in 
the assertion of jurisdictional facts, and to award a new triaL 



ANDREWS et al. v. THUM et al. 

(Circuit Court of Appeals, Plrst Circuit. Jiine 23, 1894.) 

No. 89. 

1. Appbal — Who mat Take. — Pbrsoîis Conductino Dépense. 

In a suit for infringement of a patent, brought against vendors of the al- 
légea infringing articles, the manufacturers assumed and carrled on the 
défense, pursuant to a contract with the nominal défendants to carry on 
said défense to final judgment. Held, that they had a rlght to appeal from 
a final decree without the spécial consent of the nominal défendants. 

S. Same— TiMB op Taking — Pétition fok Rehbaring. 

In a suit for infringement of a patent, brought against vendors of the al- 
leged infringing article, the manufacturers assumed and carried on the dé- 
fense, and, after entry of an interlocutory order for an Injunction and an 
account, moved to reopen the case and dissolve the Injunction, for reasons 
touching the merits. Pendlng the motion the nominal parties caused to be 
entered a final decree for a sum settled between tbem as damages. The 
motion was subsequenOy heard by the court on its merits and denied. 
Sdd, that the motion must be held to be in efCect a pétition for i| re: 
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Ja^ving under rule 28/'ço 'that thici time ;to aBpeal from the decree rafr 
from the date wlien the motion was denled, not from th© entry cl the 
decree'. 

8. Samb— Notice— Time OF Service op CiTATio?r. ■ , 

Thàt the citation waa served less thaïi 80 days before tie /retuin daj- 
Is not ground for dismJssing the appeàl; notwlthstandlng Bev. St § 099. 

4. Same-^Timb of Filin g Recoud— DisMissAi. ; i ! 

That the record was not flled In the appellate court by oi* before the 
returp day, and an order enlarging the tiipe for filing It wp not made 
or asked for until after that day, Is not girpùhd for dlsmlssipg the appeal, 
where the record has bcen flled, and the Cause docketed, before the motion 
to disiplss ts made. 

5. Same^JJ-Motion to DlSiTlSS. 

From a decree for complainants ina suit for Infrlngement of a patent, 
the ftersons carryiug on and intereated i in the défense aj^ealed In the 
names of the nominal défendants. Complainants mpvetl to dlsmlss the 
appeal lîor the roasons,' besides dthers, ttiat the assignment of errors 
flled was basod upon a patent not set ilp in the answer; that the appeal 
was an attempt to appeal ftom a décision of the court belowrefusing a 
pétition, ,pfter an interlocutory decree, for a.rehearing, asked for upon 
the same patent, such refusai haylng .i;>een on the merits, and a matter 
of disdretiMi; that appellants were èàtopped from appealing from the 
final decuee, it havlng been agreed upon by stipulation betweeh com- 
plainants and the nominal défendants, ànd the damages assessed by such 
agreement havlng been paid; that they were estopped therefrom, also, by , 
bavlng fatled to appeal from the interlocutory decree, whlcH granted an 
injunctlon; within the 30 days aïlowed ^heréfor, and by the payment of 
the amount of the final decree; and that they had not acted In good faith, 
and had attempted to defraud thé nomiiattl 'défendants by ofCering to snp-' 
press certain évidence for ajconsideratloprtft be paid them by complainants. 
Béld, that tiese matters Vere not grounds ïor dismissal, belng, so far as 
pertinent, à^propriate only to the hearlhg on the mèrlts. 

Appeal froïd the Circuit Oourt of the United States for the Dis- 
trict of Mftssachusetts. 

Tlûs was a suit by Otto Thum aûd others against John A. An- 
drews and others for infringement of patents No. 27S,294 and No. 
305,118, issued to said Otto Thum, for fly paper. The alleged in- 
fringement consisted in the sale by défendants of fly paper manu- 
factured hy Benjamin F. B. Willson, carrying on business under the 
name of Willson & G6V Upon cOmpIàiùànts' threatening suit 
against defei^4ants for suçh infringepient, John W. F. Willson and 
said Benjamin F. B. Willson liad eritered into an agreement with 
défendants that, in case any suit should be brought against défend- 
ants for infringeinent of letters patent by the use or sale of such 
fly paper, tl^^sîiicljWillsQns would aiSgume the défense of said suit, 
and carry ontithesame tofinal judgraent at theit- own sole expense, 
and, in case plaîatiffs sholild succeëd in âny such suit, said WiUsons 
would paj àll it^pis that défendants should be or^ered or adjudged 
to pay as damàigës, profltsj or cost of suit. In accordance with this 
agreement the. fVillsonsassiimed and carrîed on the défense of this 
suit. The circuit court rendered an interlocutory decree for com- 
plainants ôaFébruary 7,''1893. 53 Fèd. 84. On May 6, 1893, the 
WiUsons filèd '4 !iûOWoi',,t*^)f' Àçfendanmt^ case, for the 

purpose ojf ^iJt^iicÎBg/a prîor patent to a third party, alleged to be 
preciselyi9imilar to complainants' patentai and a motion to dissolve 
the injuhotiMi j On May 13, 1893; on a étijpulation by complainants, 
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and the nominal défendants consenting thereto, a final decree was 
entered for complainants for $2,500 as damages and profits and as 
costs of suit, and on May 15, 1893, complainants acknowledged 
satisfaction thereof. On June 23, 1893, the motions to reopen the 
case and to dissolve the injunction were heard and were denied. 
ïhe Willsons flled a prayer for appeal and an assignment of errors 
on November 17, 1893. The appeal was allowed on February 5, 
1894, and on the same day, the bond on appeal having been ap- 
proved, a citation to complainants was issued, returnable March 
1, 1894. The citation was served on February 21, 1894. On March 
5, 1894, an order of the circuit court of appeals was made, enlar- 
ging the time for docketing the cause and flling the transcript of 
record to March 9, 1894. The order was flled on March 8, 1894, 
and the record was flled and the cause docketed in the circuit court 
of appeals on March 9, 1894. On March 20, 1894, complainants 
flled a motion to dismiss the appeal, as foUows: 

"Now come tjie appellees (complainants in the court below), and move to 
dismiss the appeal in the above-entitled case for the following reasons, to 
wit: (1) Because the record was not fiiedin this court on or before March 
Ist, the return day of the citation. (2) Because the orders of his honor, 
.Tudge Coït, extending the time for the filing of the record to March 7, 
1894, at four o'clock p. m., and furtlier extending such time to March 8, 
1894, at 12 o'clock noon, were without authorlty of law, and are therefore 
void, because (a) the orders were entered after the return day of the cita- 
tion, aiid the motion was made after the record should hâve been flled in 
the court above; (b) appellees' right to docket and dismlss under rule 16 of 
this court had attached, and could not be divested without a hearing; (c) 
said orders were entered without notice to parties or argument; (d) under 
the statute constituting this court (sec. 11), the rules and practice on appeal 
of the suprême court of the United States are made applicable, and the 
court bas no authority to vary from such practice where It Is established. 
(3) Because the parties moviug for this appeal are not parties to the cause, 
and hâve no authority to appear herein. (4) Because the parties défendant, 
nominal appellants and necessary parties in this court, did not institute thèse 
proceedings, and are not jolned in the appeal or in the appeal bond. (5) Because 
no pétition has been presented, by the parties moving for this appeal, praying 
leave of court to Intervene. (6) Because no pétition or order of severance 
bas been flled in the court below. (7) Because the assignment of errors 
flled in this cause is based upon a patent not set up in the answer. (8) 
Because this appeal is an attempt to appeal from the décision of the court 
below refusing a rehearing, the pétition for rehearing having been based 
upon the same patent wltliout amending the answer; and the rehearing, 
having been refused upon the merlts and being a matter of discrétion, is 
not subject to appeal. (9) Because, upon the final decree entered in the 
court below, appellants In this court (défendants in the court below) are 
estopped to appeal. inasmuch as the decree agreed upon by stipulation has 
been executed, and the damages assessed by agreement bave been paid in 
full, and such damages, having been paid under a decree, cannot be re- 
covered. (10) Because the citation was not served the statutory time be- 
fore the return day of the writ. (11) Because, by section 7 of the act cre- 
ating the circuit courts of appeals, the interlocutory decree was appeala- 
ble within thlrty days of its entry, and appellants elected not to appeal 
from the decree granting an injunction, and, having paid the amount of 
the final decree, are therefore estopped. (12) Because the parties bringing 
this appeal hâve not acted in good faith, and bave attempted to defraud 
the défendants in the court below, nominal appellants In this court, In 
this: that they ofCered in writing to suppress ail évidence In their possession 
affecting the validity of the letters patent in said hearing, for a valuable 
«onsideration to be paid them by the complainants, as evidenced by the 
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aflidavits oB IShotoas J. Johrlston and Otto and iWlMiam Thnm, hereunto an- 
nexe^, to îWftiiCh affldavits ^d exhiblts annçxpd appellees ask leave to 
refisruj;»,on,liie argument of this motion. For ail of thèse reasons appellees 
pray tllàt'tbls appeal be disinlssed, wlth the costs tt> the appellants, and 
pray leàVëi to reîer to the aecompanylng affldatits • referred to therein in 
support o£ this,: their motion^": 

The affldaVits referred to In this motion Cpntained avennents 
tendiùg^ 'wîtli the exhibits annexed, to establishthe charges made in 
the twélfth iparagraph of the reasons therein stated for dismissing 
the apii^al. 

John M. Perkins, for appellants. 
Thomas J. Johnston, for appellees. 

Before PUTNAjVI, Circuit Judge, and WEBB, District Judge. 

PUTNAM, Circuit Judge. This is a motion to dismiss an ap- 
peal in a patent cause. The bill was brought against the vendors 
of the alleged infringing article. With the consent of the nominal 
défendants, the manufacturera assumed and carried on the défense 
in the circuit court, so that the ultimatè resxilt, when reached, will 
constitute res adjudicata as against them. After the manufacturers 
had sO far embarked in the défense as to involTe essentially their 
own interests, the permission to conduct it became irrévocable, un- 
lesS they failed to conduct it properly, or to give indemnity or com- 
ply with other reasonable terms, if asked under proper circumstan- 
ces. There is no suggestion in the record calling for the consid- 
ération or application of any of thèse qualifications. 

An interlocutory order for an injunction and an account was, 
after a trial on bill, answer, and proofs, entered February 7, 1893. 
Thereupon, the manufacturers, who were defending, flled, May 6, 
1893, a motion to reopën the case and dissolve the injunction, for 
reasons touching the merits. Meanwhlle, without consulting the 
manufacturers, the nominal parties caused to be entered May 13, 
1893, a final decree, as f oUows : 

"Inasmuch as it appears that the parties hâve s«ttled the money payments 
ordered by the interlocutory decree, it is hereby ordered, â-djudged, and de- 
creed that référence to a master be waived, and that défendants be ordered to 
pay to the complainants the BÙiri of $2,500 as- damages and profits to be re- 
coverôd by the complainants of the défendants herein, and as costs of suit." 

On the 23d day of June, 1893, the court heard on its merits the 
motion flled May 6, 1893, and denied it This left the injunction in 
full force, and, so far as concerns it, a judgment which binds the 
mahuf£^cturers, unless reopened on appeal or otherwise. The manu- 
facturera took this appeal in the names of the nominal défendants 
within six months from June 23, but not within that period from 
May ,18, 1893. 

The objection based on the time within which the citation was 
made returnable is met, in every phase, by Seagrist v. Crabtree, 127 
U. S. 773, 8 Sup. et. 1394. 

The motion filed May 6, 1893, and heard after the entry of 
the decree of May 13, 1893, mtst he regarded as in eflPect the same 
as a pétition for a rehearing, flled after judgment, under our rule 
29. It was heard on its nîerits without objection, and can hâve 



BALTIMORE TRUST & Q. CO, V. MAYOE, ETC. , CITY 01" BALTIMORE. 153 

no other possible effecL It was entirely lacking form, but in the 
fédéral courts, when substance is preserred, defect of form is easily 
waiyed, as was done in this case. Holding the proceeding to hâve 
opération under rulé 29, the appeal was seasonably taken. Smelting 
Co. V. Billings, 150 U. S, 31, 14 Sup. Ct 4j Voorhees v. Manufacturing 
Co., 151 U. S. 135, 14 Sup. Ct. 295. 

That the appellees hâve mistaken the application of the rules of 
this court touching the time of flling the record bas been settled since 
Owings V. Tieman, 10 Pet. 24. 

The right of the manufacturera to take this appeal without the 
spécial consent of the nominal défendants Is denied. That, under the 
circumstances, justice requires that they should be allowed to take 
it cannot be disputed. We need not détermine whether the right 
to take an appeal is ordinarily implied in a gênerai authority to dé- 
fend, under the circumstances of this case, because hère the formai 
contract between the nominal défendants and the manufacturera 
obliged the latter to carry on the défense to "final judgment," and 
after the manufacturers became iuTolTed in the litigation, and 
needed to protect themselves, as well as the nominal défendants, 
their rights were necessarily concurrent with their liability. "Final 
judgment," in this agreement, evidently means a détermination by 
the ultimate tribunal; otherwise, the manufacturers might unjustly 
hâve left their customers to their own fate in an appellate tribunal, 
which would be contrary to the spirit of the contract. 

The other points made on the motion to dismiss, so far as they hare 
any pertinency, are appropriate only to the hearing on the merits. 

Motion to dismiss denied. 



BALTIMORE TRUST & GUARANTEB CO. v. MATOR, BTO., OF OITX 

OF BALTIMORE. 

(Circuit Court, D. Maryland. November 13, 1894.) 

L Municipal Cobpokatioit— Contracts. 

Municipal corporations, Invested with full power to control and regnlate 
the use of their streets, do not exceed their powers in niaking, by ordl- 
nance, Irrepealable contracts, not exclusive in character, for the use 
of such streets for purposes of public comfort and convenience. 

8. CONSTITUTIONAIi LaW — ImPAIBMENT CI" CoNTRACTS — MtTNICIPAL COEPOKA- 
TION. 

A législative grant, made either dlrectly hy the législature, or In- 
directly, through a municipal corporation duly authorized so to act, and 
accepted by the grantee, constltutes a contract, the terms of which can- 
not be altered, without the mutual consent of the parties, except as the 
right to repeal or alter is reserved in the enactment itself, or existed 
In constitutional or législative ' provisions; and an Impairment of such 
a contract by a law of the state passed by the législature, or by a 
municipality authorized by It, or actlng under a statute supposed to give 
the power, Is a violation of section 10, art. 1, of the constitution of the 
United States. 
3. Saue. 

The city councll of B., whose gênerai powers included the powèr to 
exercise full control over the streets of the city, and regulate their use 
by railway traclis, passed an ordinance granting leave to a street-rall- 
way Company to construct traclis in certain streets, including a double 
track in L. street, upon certain conditions to be performed by the com 
pany, which ordinance was accepted by the company. Subsequeutly, the 
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■ ètlWse iéiiBkitciLre, In vlieTrof a doubt of the authûrity of the cltjf councll to 
patts^clii««!dlnaiice, ratifiée! the same by an act wbicb aiso lijiTÔYided that 
the clt^i^undU should hare the same power in référence to Its amenainent 
or r^Bi#È|î as it .would hâve In respect to an ordlnanoé pàsëed under its 
genémi po'<eéi«. The rallway company moi-tgaged its raflway 'and railway 
tracké, méîtiaing the Une authorized by sald ordinance, to the complalnant, 
to secure an Issue of bonds, and proceedeô to construct the Une. Whlle the 
construction y/as in progress, the city councll of B. repealed so much of 
the ordlnançe as lauthortz^ à double traclt on L. street. Held, that such 
crdinabcei havlng been â(iti'et)'te<i by the coiàpany, constltutéd ain inviolable 
contract between the municipal corporation and thé company; . and since- 
th'e geiiËrAl powers of the dlty councll, as above stated, did not Include 
power to repeal an ordlpance creatlng a contract, and as the ratifylng act 
gav<! no power to repeèl,fbeyona the geperal powers, the repeal was an 
impalrment of such côiitrâct> àûd a widiiMxm of section 10, art. 1, of the 
constitution of the United States. MorriS, District Judge, dlssenting. 

Bill by tte Baltimore Trust & Gruarànte^ Company, tïnjstee, against 
the mayoi? and city council oiftBaltimyre, On final hearing. 

Steele, Semmes & Carey, for plaintiff. 

Thomas G. Hayes and Wm, S. Bryan, Jr., for défendant. 

Before GOJFF, Circuit Judge, and MORRIS, District Judge. 

GOFP, Circuit Judge. The Mil in this case was ilëd by the 
Baltimore Trust & Gruaràntéè Company against the mayor and city 
councll of Baltimore. The plaintiff is a corporation organized under 
the laws of the state of Mai^lahd, and défendant is the public munic- 
ipal corporation bf Baltimore City in that state. On the flrst day 
of Septètiibër, 1892, the Mké' Roland Elevated Railway Company 
executed a certain indenture, in which the plaintiff iâ trustée, for the 
purpose of securing the payment of the principal and interest of 
1,000 first.raortgage coupon bonds, of the dénomination of $1,000 
each, payable in the gold coin of the United States of America, the 
principal being due on the Ist day of September, 1942. By this deed 
the Lake Roland Elevated Railway Oompiany granted and conveyed 
to the Baltimore Trust & Gruarantee Company, and to its successor 
in the tnist thereby created, ail the railway and railway tracks 
owned, used, occupied, and enjoyed by sâid company, including the 
line of raijlway authorized to be constructed by the North Avenue 
Railway Company of Baltimore Citj^, by virtue of Ordinance No. 23, 
approved Aprjl 8, 1891, of the ordinances of the mayor and city 
council of Baltimore, which authorized the construction of double 
tracks on Lexington street, in Baltimore, from the corner of Charles 
and Lexington streets (the city terminus of the railway System of 
the Lake Roland Elevated Raiilway Company), eastwardly, along Lex- 
ington street, tp whereit corners with IJorth street. On the 3d 
day of ÀuguBt, 1892, thelioàrd of directçrs of the Lake Roland Ele- 
vated Railway Company contracted for the construction of that road, 
agreeing to pay therefor the said 1,000 bonds, aggregating |1,000,000, 
and $100,000 in cash, which action of the board of directors was 
subseqnently, at a meeting of the stockholders of that company held 
August 6, 1892, duly ratifled. In accordance with this contract and 
the order of the railway company, the mortgage was duly executed, 
dàted September 1, 1892; the bonds alsobearing that date. After 
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the exécution aiid recordation of the mortgage, ail of sald bonds 
were diily executed, certiified by the Baltimore Trust & Guarantee 
Company, as trustée, left with the trustée (for purposes connected 
with said indenture ajid the building of the road), and afterwards, 
on the order of the board of directors thereof, delivered to the 
contractors then engaged in constructing the line. After the work 
had commenced, when a considérable portion of the road had been 
flnished, and after large expenditures had been made for labor and 
material for the uncompleted part on which work was then being 
prosecuted, and after the bonds had been, as before mentioned, de- 
livered, the défendant, on November 18, 1892, by Ordinance No. 1, 
of that date, repealed so much of the ordinance of April 8, 1891, 
No. 23, as authorized the placing of double tracks upoa Lexington 
Street between North and Charles streets. The plaintiff claims that 
the effect of this repealing ordinance has been to take away part 
of the security of the bonds so placed in its custody as trustée, caus- 
ing the value of the same to materially decrease, and therefore the 
plaintiff, "in the interest, for the protection, and at the request of 
ail the bondholders, for the purpose of protecting them from an ir- 
réparable injury, files this Mil." 

The Lake Koland Elevated Kailway Company was formed and duly 
organized under the laws of the state of Maryland, by an agreement 
of consolidation between the North Avenue Eailway Company of 
Baltimore City and the Baltimore, Hampden & Lake Roland Eailway 
Company, which said two companies were corporations created 
under the laws of that state, the former under the gênerai corpora- 
tion laws, and the latter by an act of the gênerai assembly. By an 
act of 1890 (chapter 217) of the gênerai assembly of Maryland, the 
charter of the North Avenue Eailway Company of Baltimore City 
was amended, by authorizing it to lease, purchase, or aid other roads. 
In the gênerai railway act, under which that company was incorpo- 
rated, it was provided "that no railroad company shall be allowed to 
pass through the city of Baltimore without the consent of the munic- 
ipal authorities"; and therefore the sald North Avenue Company 
made application to the mayor and city council of Baltimore for con- 
sent to the use of certain streets of that city, including the right to 
lay and maintain double raUway tracks on Lexington street, from 
North street to Charles street, so that it might thereby reach its pro- 
posed terminus at the corner of Charles and Lexington streets. 

An ordinance was offered in the council on the 17th day of Novem- 
ber, 1890, properly referred, considered, and reported, and on April 
8, 1891, passed and approved, now known as "Ordinance No. 23." 
By it the North Avenue Eailway Company was authorized "to lay 
down and construct double iron railway tracks for the purposé of its 
business" on a number of the streets of Baltimore, including that 
portion of Lexington before mentioned. This right, so granted, was 
upon certain conditions, expressly set forth in the ordinance, to the 
performance of which the North Avenue Eailway Company bound 
itself by accepting the ordinance, and which was assumed by the 
Lake Eoland Elevated Eailway Company, by virtue of the agreement 
of consolidation under which it succeeded to ail of the corporate 
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Ti^tS bf tiè îîorth Avenue Railway Company. Tte follôwing are 
amôagiîhe leriSé ând conditions set forth in saicl dMinance: That 
the IToWh Ateiltie Company sha!U permit otheï* railway companie» 
to use ité traçlîS npon certain conditions; that it shall carry over its 
Unes, frêeôf 'Marge, passengers who présent transfer tickets from 
any othér èîty passenger railway company connectiilg with it; that 
it shall àt' all'titolès keep the space bëtween its tracks, and two feet 
on each eidë thei*eof, in good repair, and whehfeveîr any portion of 
any street upon which its tracks shall be laid shàU be repaved, the 
compaûy'âiïâl J>ay the entire expense of repaving such space with 
such pateûiêiit as the mayor and city conncil shall prescribé; that the 
company shaJl permit ail dectric light, téléphone, telegraph, or other 
wires on Nbrth street to be strung on its elevated structure; that 
the compaiiiy shaJÏ be liable for the payment of the park tax, and be 
subject tô ail the gênerai régulations then existing or thereafter to 
be made relative to city passenger railways not inconsistent with 
said ordinarice; that the mayor and city council of Baltimore shall 
hâve the pHvilege, within two years after the expiration of flfteen 
yéars froni the passage of said ordinance, to purchase thé stock and 
interest qf said company, with such appurtenances to the same as the 
mayor ând city council might deem proper. 

Before thé Lake Roland Company began the érection of its ele- 
vated raîlwày on North street, it was necessary for it to obtain from 
the gênerai assembly of Maryland a ratification of Ordinance 'No. 23, 
which was done by chapter 112, ActS 1892, in the follôwing words: 

"Be It enacted by the gênerai assembly of Maryland: Section 1. That 
Ordinance No. ^, of the mayor and city council of Baltimore, approved 
Aprll 8, 1891, be, and the same Is hereby, ratlfled and conflrmed; this ratlficar 
tion tOihayfe the same effect as if the mayor and city council of Baltimore, 
at the tltae of the passage of said ordinance, had been fuUy authorized by 
the gênerai assembly to pass said ordinance, and to graat each and ail of 
the powçts and privilèges therein contalned; the said mayor and city council 
to h^ve tîe same power and control hereafter, in référence to the enforcement, 
amendmetrt; or repeal of said ordinance, as It has or would bave, in respect to 
any ordinance passed under tts gênerai powers." 

This act certainly removes ail doubt as to the power of the city 
authorities tô pass Ordinance No. 23; and, if the right did not exist 
before, thîs action of the législature cures the defect, and makes the 
grant of the mayor and city council valid, subject to their right to 
enforce,.amend, Or repeal, possessed by them under their gênerai 
powers. 

The plaintiff insists that Ordinance No. 23, by which the North 
Avenue Company was authorized to lay and maintain double tracks 
on Lexington street (it having been accepted, and large expenditures 
of monej* inade thereunder), conistittites an inviolable contract bë- 
tween the ïnunicipal corporation and the company, the terms of 
which cannot be alterêd or impaired without the consent of both 
parties thereto; and that, consequently, the repealing ordinance of 
November 18, 1892, is in contravention of the tenth section of the 
ûrst article of the constitution of the Utlited States (that part thereof 
which forbids a state f rôm passing à law impairing the obligation 
of contracts), and is therefore void. The défendant claims that no 
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fédéral question is involved in this controversy, and tliat this court 
is without jurisdiction of tke case. I am elearly of the opinion, for 
reasons that will be stated fully as I proceed with. its considération, 
that this court has jurisdiction of ttds case, and consequently the 
demurrer of défendant to the bill will be overruled. 

I now corne to the considération of Ordinance No. 23. Did its 
enactment and acceptance oonstitute a contract of the character 
claimed by the plaintifE, and, if so, has such contract been impaired 
by the repealing ordinance of November 18, 1892? Thèse questions 
are to be answered as the law is found to be applicable to the facts 
I hâve stated. The défendant insists that Ordinance No. 23 was a 
mère license to the railroad company to use the streets designated 
in it for railroad purposes, subject to modification or repeal at 
the wiU of the municipal authorities of the city of Baltimore; also, 
that the court of appeals of the state of Maryland, prior to the 
passage of said ordinance, had decided that the mayor and city 
council of the city of Baltimore could not pass an irrepealable ordi- 
nance, which décision, it is claimed, under the rules of construction 
relating to such matters, became part of the city's agreement with 
the railroad company. In support of this contention, the cases 
of Eittenhouse v. Mayor, etc., 25 Md. 337, and State v. Graves, 19 Md. 
351, are cited. I hâve examined them carefuUy, considering the 
facts in each in connection with the opinions of ihe court relating 
thereto; and I am convinced that it was not the intention of the 
court of appeals to hold as the défendant hère claims, but that it 
really designed to and did announce the now weU-established doc- 
trine that municipal corporations, so far as their own internai affairs 
are concerned, — such as opening, closing, and grading streets, or 
constructing buildings for public use in a particular manner, or at a 
certain place, — can pass no irrepealable ordinance. The court in 
those cases did not regard the ordinances as contracts, but con- 
sidered them municipal enactments or régulations, repealable at 
the pleasure of the city, as the public interest might demand. 

It may be admitted that, as the gênerai railway act of the state 
of Maryland was passed after the adoption by the people of that state 
of the constitution of 1867, the right is reserved to the gênerai as- 
sembly to repeal, alter, or amend the charters of the North Avenue 
Eailway Company, and of the Lake Eoland Elevated Eailway Com- 
pany; and also it may be conceded that if the gênerai assembly of 
Maryland had repealed the ordinance relative to double tracks upon 
Lexington street, or authorized the mayor and city council of 
Baltimore to do so, then there would be no impairment of the obliga- 
tion of the contract relied on in this case, and that the plaintiff 
would not be entitled to the relief sought. It is certainly true 
that the gênerai assembly has not directly legislated relative to the 
modification or the repeal of said Ordinance No. 23. The question 
next to be answered is, has the mayor and city council, under the 
authority of the gênerai assembly, doue so? That the municipal 
authorities of the city of Baltimore, in passing the repealing ordi- 
nance, acted under supposed législative authority, and not in the 
exercise of a right under their gênerai powers to repeal a mère 
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lioeajseîjeà» mie of régulation, is, I! think, clear. Tkat they hâve 
not tifeèïçightj' undePtihèir gênerai powers, to repeal an ordinance 
pa^éd-a^-them, by whictoa eontract haè been created, is also clear; 
arid aSftfc^roniy législative grantofpowerstoi'epeal limite such ac- 
tion^ so far as Ordiiiance No. 23 is coilcemèd, ta thèir général powers, 
iti]9>'4tiite" évident that 'the àutàority îiinder which tbey acted in 
paesîagi f Ordinance No. 1 -waasupposed, and not real. I cannot 
agrëe Wltli' counsel for défendant tlïat authority can be found in 
chaiftafigTÔ» Acts 1890, aiûd in chapter 112,, Acts 1892, General As- 
sèmblyWtlie State of Màryland, giving the mayôr and city council 
of BallSihoré the poweir- to a,niend or repeal Ordinance No. 23; but 
aftéP'iiîeéiing their argunaents, and reading the opinion of the city 
Bolicitw*elative to their power under said législation (a copy of 
which is fdtihd in the record ôf this cause), I can readily understand 
why theaittaicipal authoritiés of that city supposed that they had 
po'wefîtOflï the gênerai àssembly to putsue the coursé they did. It 
is tnlë that by the Acts of 1890 (chapter 370) it is provided that 
thè mayôî* and city counCU of Baltimore shall hâve power to 
regulaté the use of the fitreets, lanes, and alleys iù that city, by 
railway or other tracks, gàs or other pipes, telegraph, téléphone, 
elèctirtiç light^ hv other wires and pôles, in, > under, o ver, or upon the 
8amô|'ibuteïceptiû regard to underground conduits for wires, 
f or wnfch ptirpo^ it seems to hâve been enacted, I do not flnd that 
tt gives aaiy additionâl authority to said officiais, so far as the use of the 
streets c>f Baltimore and the régulation of the same are concerned. 
It haà beèû conoeded for years — ^long recognized as the law — ^that 
the ma^OP ftnd city coTihcii of Baltimore hâve fuU control over the 
streeti9 ând highways of that city, and the act of 1890 has been held 
to'bé *'an âûipliflcation of their gênerai power oVer, and right and 
dùty tô régulate and maintain the streets and highways of the city 
for thë use of the public." The gênerai railway aCt of 1876 gave 
the inttàioipal corporatidn of Baltimore the gênerai power to consent 
or to refuse assent tothe use of its streets by railroad tracks, and, 
indepeiÉdeiit of this, ithas been held for years that such municipali- 
ties hatë %hat gênerai ibwer without the direct authority of the 
legifelattiret so far as local or street railways are concerned. Dill. 
Mun. Oorp. (4th Ed.) § 72é; Hinchman v. Eailroad Go., 17 N. J. Eq. 
75; Jersey Gity & B. R. Go; v. Jersey City & H. B. Co., 20 K J. Eq. 69; 
AtChison St Ry. Oo. Vi Missouri Pac. Ry. Co., 31 Kau. 661, 3 Pao. 284; 
Brown-v. ©uplèssis, 14 La. Ann. 842; State iv. Corrigan Consol. St. 
Ry. Go., 85 Mo. 263. 

The polie' of eoustrootibn, with respect to législative grants to cor- 
porations, ifeUed on by the défendant, ihay be conceded, — "that only 
such powet» and rights; can be exercised under them as are clearly 
comprehéiïâed within the tvords of the act, or derived therefrom by 
necessary'lMplication, regard being had to the objects of the grant. 
Any aanMgtiillf o^r doubt arising ont of the terms ,used by the législa- 
ture muSt bb resolved in favor of the publie." Minturn v. Larue. 
23 How. 436; Bamett v. Denison, 145 U. S. 135, 12 Sup. Ct. 819; 
HamUton Gaslight Se Coke Co. v. Hamilton City, 146 U. S, 258, 13 
Sup. et. -90;> Fertilizing Co. v. Hyde Park, 97 U. S. 659. 
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Did chapter 112, Acts 1892, to which I hâve already alluded, and 
to which, in connection wîth. the rules and authorities just cited, I 
will again refer, justify thé repeal of Ordinance No. 23? So far as 
it relates to the right to repeal, does it give to the défendant any 
power additional to that possessed by the city authorities before its 
passage? It seems to me that it does not, so plainly so that It is 
rather strange it should be seriously contended to the contrary. 
What right to amend, alter, or repeal did the city possess, nnder its 
"gênerai powers," prior to the date of said enactment? In this casé 
it has just such right, and no more, as it reserved in Ordinance No. 
23. The gênerai assembly, by said chapter 112, did not intend to 
reserve to the city authorities any additional or absolute right of 
amendment or repeal, but is careful to limit them to the "same 
power and control" as they would hâve under their "gênerai pawers."^ 
If an ordinance passed by them does not constitute a contract, but 
simply relates to affairs as to which the city alone is interested, then, 
under their gênerai powers, their right to amend or repeal it m 
without limit. If a contract has been created by the ordinance, 
then the right to amend or repeal is such as was reserved to the city 
in the enactment itself. The only clause in Ordinance No. 23 pro- 
vidlng for changes in or amendments to it is in the folio wing words : 
"And shall be subject to ail the gênerai régulations now existing or 
hereafter to be made, relating to city passenger railways not in- 
consistent with this ordinance." I do not find the right to repeal 
in this réservation, but simply the right to regulate, provided that 
the régulations proposed are not inconsistent with the tenus of 
the ordinance. The right to regulate will not be held to mean the 
right to repeal or materially modify, or, in effect, to prohibit, the 
exercise of privilèges previously granted by the state and city, or 
to impair the obligation of a contract or destroy vested rights. I 
think that municipal corporations, invested with full power to con- 
trol and regulate the use of their streets, do not exceed their powers 
in making irrepealable contracts, not exclusive in character, for the 
use of said streets for purposes relating to the public comfort and 
çonvenience; and, also, that a législative grant made either directly 
by the législature, or indirectly through a municipal corporation duly 
authorized so to act, constitutes a contract between the parties there- 
to, the terms of which cannot be altered without their mutual con- 
sent, except so far as the right to alter, amend, or repeal is expressly 
reserved in the grant itself, or existed in constitutional or législative 
provisions at the time of its passage. Were this not so, there would 
be but little security for investments made on the faith of such 
grants, and no inducement to those controUing capital to make 
improvements absolutely necessary for the health and happiness 
of the people, and for the progress and prosperity of the country. 
Justice requires that such législative enactments, when the granteès 
thereof hâve accepted the same and acted thereunder, should become 
absolute and irrévocable contracts, which neither party thereto will 
be permitted to revoke, nor allowed to disregard or add conditions 
thereunto more onerous than those first imposed. 

I flnd from the décisions involving the questions I bave been con- 
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Bi4firii!ig!itbpt where rigWsandprJyileges hâve been lavs^fully granted 
t© iofliaccepted by either 9, private or pijblic corporation, and valu- 
ableâmprovements bave been made on tbe faith of such. grant, a con- 
tract hfis: been thereby entered into, tbe impairment of wbich by a 
law o^ifte; State making sucb graijt, passed by tbe législature thereof, 
or by aiiajanicipaHty authorized by it, or acting under tbe autbority 
of ast^ute snpposed to give tbepower (tbe rigbt so to do not having 
beieni fleserved), is forbidden by; section 10 of article 1, of tbe con- 
stitutiQnof'tbe United States. Trustées v. Woodward, 4 Wbeat. 
518; Çbicftgo T. Sbeldon, 9 Wftll- 50; Sbields v, Ohio, 95 U. S. 319; 
New Jersey V, Yard, Id. 104; Bailroad Oo. v. Ricbmond, 96 U. S. 521; 
Wrigbt T.- Nagle, 101 U. S. 751» (^reenwood v. Freigbt Oo., 105 U. 
S. 13; -Kftilroad Gp. v. Delamqre, 114 U, S. 501, 5 Sup. Ct. 1009; New 
OrleanR.Oasligbt Go. v. Louisiana IÇIght & Heat Prodncing & Manuf'g 
Co., 145 U. S. 650, 6 Sup. Ct^; Waterworks Co. v. Eivers, 115 
U, S. 674/ 6 Sup. Ct. 273; Sious Qity St. Ry. Oo, v. Sioux City, 138 
U; S. 98, 11 Sup. Ct, 226; St, Lquis y. W. U. Tel. Co., 148 U. S. 92, 
13 Sup^ Ci 485; Saginaw Gasligbt Co. v. City of Saginaw, 28 Fed. 
529; Goast Line E. Go, v. Mayor, etc., City of Savannah, 30 Fed. 
646; Oitizens' St K. Co, v. City of Mempbis, 53 Fed. 715; State v. 
Gorrigan Consol. St. Ey. Go., 85 MJ?. 263; City of Burlington v. Bur- 
lington St Ey. Co., 49 lowa, 144. 

I do not think it necessary, baving reacbed tbe conclusions indi- 
cated,;toiconsider otber questions referred to in tbe pleadings and 
argument ,of tbis case, among them thoge of res adjudicata, of 
acquieseence, and of tbe police power of municipalitiea. I wUl 
simply add tbàt, as tbeplaintifif in tbis case was not a party to tbe 
case in îbe State courts between tbe Lake Eoland Elevated Eailway 
Company and tbe mayor and city council of Baltimore, it is not 
bound by tbe judgment pendered tberein ; tbat even if the railroad 
Company did acquiesce, in tbe repeal of Ordinance No. 23, wbicb is 
not at ail apparent, tbis plaintlEE would not be concluded tbereby; 
and tbatjas I hold Ordinance No. 23 to be a contract of the cbarac- 
ter described, it will be profltless to now consider the police powers 
of the municipal autboritites of tbe city of Baltimore. In declaring 
tbis resuit, I am constrained to dissent entirely from the opinions 
delivered by the court of appeals of Maryland in the case of Lake 
Eoland EL By. Co. v. City of Baltimore, 77 Md. 352, 26 Atl. 510, 
construing tbe législation of the gênerai assembly of that state and 
the ordinances of the mayor and city council of Baltimore relating 
to tbis controversy. Tbe judgment of tbat deservedly distinguisbed 
tribunal, aïmôunced after careful considération, and reaffirmed after 
additional deBberation, caused me, as I examined this case, to doubt 
tbe correctness of the conclusion I found myself reacbing, and forced 
me again to rèflect on the facts and study the authorities pertinent 
tbereto. A careful re-examination of tbis case led me to conclude 
tbat my brothers bad compelLed me, in tbe discharge of my judicial 
duty, to differ with them. In construing the statutes of a state, we 
foUow, as a rule, tbe interprétation placed thereon by its court of 
last resort; but, when connected tberewith is involved also tbe con- 
struction of tbe fédéral constitution and the security of the interests 
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protected by it, we feel impelled to rely upon the décisions of the 
suprême court of the United States. We may add tbat should we, 
under such circumstances, be without the guidance of that court, 
we would in that emergency beg to be pennitted to think and act for 
ourselves, indulging the hope that our conclusion would accord with 
the décision of the state tribunal; and we would be unworthy of the 
respect of those with whom we differ, and deserring of the contempt 
of ail who agrée with us, should we, under such circumstances, dé- 
cline to enter such decree as, in our judgment, the true interpréta- 
tion of the fédéral constitution requires us to announce. 

A decree will be passed as indicated in this opinion, in substance 
as prayed for in plaintifiFs bUl. 

MOKRIS, District Judge (dissenting). I am unable to concur in 
the opinion of the circuit judge. The powers of the city of Balti- 
more to pass ordinances with respect to its public highways are 
only such as the législature has given to it. It has been given 
power to pass ordinances promoting the interests and insuring the 
good government of the city; to open, grade, and pare its public 
highways; and by the act of 1890 (chapter 370) it was given the power 
"to regulate the use of the streets, lanes and alleys in said city by 
railway or other track, gas or other pipes, telegraph, téléphone, 
electric îight or other wires or pôles"; and, also, it has such further 
powers as hâve been given to the city in respect to railroads on its 
streets by the gênerai railroad law, so far as that law is applicable 
to city passenger railways. That law (Code, art. 23, § 169), origi- 
nally passed in 1876 (chapter 242), provides that, in locating any 
railroad to occupy any street, it shall be compétent for the munici- 
pal authorities to agrée with the railroad company upon the manner, 
terms, and condition upon which the street may be used or oc- 
cupied, and further provides that no railroad company shall be al- 
lowed to pass through the city of Baltimore without the consent of 
the municipal authorities. Possessing the powers just enumerated, 
the city passed the Ordinance No. 23, known as the "North Avenue 
Ordinance," approved April 8, 1891. It contains the authority 
under which the Lake Koland Elevated Railway Company, as the 
successor of the North Avenue Eaiiway Company, has constructed 
its electric road in Baltimore city. It is an elaborate ordinance, 
containing many provisions and conditions. It authorized a double 
iron railway upon the streets mentioned in it, including Lexington 
street between North and Charles streets. It directs that the 
tracks shall be laid under the supervision and direction of the city 
commissioner, and has other provisions regulating the laying of the 
tracks. It provided, among other things, that, if any final judg- 
ment for damages doue to property by the construction of the ele- 
vated portion of the road was not paid in 60 days, the owner should 
hâve the right to enjoin the opération of the railway; also, that, 
within two years after any successive period of fifteen years from 
the passage of the ordinance, the city should hâve the right to buy 
eut the railroad company at a fair valuation. Thèse and other 
v.64F.no.2— 11 
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provisions seejn to indicate that the city, in passiàg tMs ordinarice, 
could not iiave been legislating in the exercise of a power derived f rom 
its gênerai powers to regulate the use of its streets, but must hâve been 
"agreeing" with the railroad company, as empoyèred by the gênerai 
raih-oad law, as to the terms, niaiiner, and conditions upon which the 
railroad company might use the streets dêsigtiated, and as to the 
terms upon which it wouLd consent to such use. 

This ordinaiice was before the court of appèals of Maryland in 
Koch V. Eailway Co., 75 }id. 222, 23 Atl. 463, and was treated by that 
court as onev>vhicli the city çould Validly pass except as to the ele- 
vated structure to be cotistructèd on about threerquarters ûf a mile 
of its Une. As to this, the court of appeals held (iTanuary 28, 1892) 
that it came within the prohibition of the gênerai railway law of the 
State (Code, lartl 23, § 186), whichippovided that no elevated railroad 
should be eopstructed except under a spécial charter of the gênerai 
assembly. lisrherenpofl, for the purpose of curing.this difaculty, the 
législature l?as applied to and passed ithe aqt approyed March 17, 1892 
(chapter 11^. This act récites tjipit,by Oity 0,rdinanceNo.23, the 
North Avenutô iBaJlway Company was duly authorized and empowered 
to construct, maintain, and operate an electric railway, with the 
rights and privilèges and subject to the tenus and conditions in said 
ordinance set forth, with the rigbt to elevate its tracks on North 
Street; "bu* before the railway company can elevate its tracks on 
Norlih Street itis required by law that the sanction of the gênerai 
assemblyof Maryland should be giyen to said ordinance so far as it 
relates td the élévation of its tracks;" and thereupon it enacts that 
the ordinance is ratifled and conflrmed, "this ratification to hâve the 
same effeet as if the mayor and city council of Baltimore, at the 
time of the passage of said ordinance, had been fully authorized by 
the gênerai assembly to pass said ordinance and to grant each and 
ail of the powers therein contained; the said mayor and city council 
to hâve the same power and control hereafter in référence to the en- 
forcementy amendment or repeal of said ordinance as it has or vrould 
hâve in respect to any ordinance passed under its gênerai powers." 
The Lake Eoland Company, as successor to the rights of the North 
Avenue Compainy, proceeded to construct the rpad under the terms 
of this ordinance; but before the railroad was completed, and before 
it was operated, the city council passed Ordinance No. 1, approved 
Novemb^r 18, 1892. It recites that by Ordinance 23 the railroad 
company had been authorized and licensed to lay double iron rail- 
way tracks on Lexington street between North and Charles streets; 
and "whepeas, it appears to the mayor and city council of Baltimore 
that the public safety and conwnience and the proper régulation 
of the use of the streets requires that there shall not be more than one 
iron railway traçk laid down, construeted or maintained on said 
portion of Lexington street," a^dafter a further récital that notice 
had been given by the city ofacials to the railroad company before 
the tracks were laid that they would be detrimental to the public in- 
terest, and that the mayor would, as soon as the city council met, 
recommend the revoking of the authority to lay such double tracks 
on Lexington street, it proceeds to enact that the ordinance, so far 
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as it authorizes the laying of double tracks on Lexington street, be 
repealed, and authorizes the maintaining and use of one track only. 
It is this repeal, enacted, as the city claims, by virtue of its 
povf ers derived from the state législature, which the complalnant 
con tends is an impairment of an exis;ting contract between the city 
and the Lake Eoland Elevated Cîompany within the prohibition of 
the fédéral constitution. 

The act of 1892 (chapter 112), as I understand it, goes to the ex- 
tent of a récognition by the législature (as had before been held 
by the court of appeals of Maryland) that Ordinance 23, except as 
to the elevated structure, was, when it was passed, a valid exer- 
cise of gênerai powers which were vested in the city; and the act 
provided that, so far as any ordinance passed under those gênerai 
powers was subject to amendment or repeal by the city, this ordi- 
nance should remain go. This proviso, if it has any effective force, 
must, it seems to me, hâve référence to some supposed power of the 
city in its governmental capacity for the public welfare to require 
the railroad to be constructed or operated or restricted in some man- 
ner différent from the précise manner set out in the ordinance; some 
change of speed diflfering from that provided in the ordinance, some 
change with respect to its overhead electric wires, or some change in 
the location of the tracks on the streets. If it had no référence to 
some such altération or modification of the terms of the ordinance, 
the insertion and enactment of the proviso would seem to hâve been 
idle and nugatory. 

It may be conceded that, under the gênerai railroad law, the city 
had the power to "agrée" with the railroad company as to the use 
of the streets, and, under that power, to make the agreements em- 
bodied in Ordinance 23; but, in my judgment, that agreement was 
necessarily made subject to tiie rule that, except by express author- 
ity from the législature, the city, being but a trustée of the public 
highways for the berieflt of the public, could pass no irrévocable 
ordinance depri^ing itself of its power to regulate the use of the 
streets so as to prevent danger to the public. As soon as it becomes 
apparent that a privilège of using the streets has been granted by 
it which Works danger to the public, it becomes the duty of the 
city to so regulate or modify the privilège as to protect the public, 
especiaUy if this can be done without destroying the essential sub- 
stance of the privilège. Parties entering into contractual relations 
with a municipal corporation, in its municipal character, do so 
with notice that it cannot contract away its own governmental 
functions and duties, which are to be exercised from time to time 
for the beneflt of the public, as occasion requires. This doctrine had 
been repeatedly enforced by the court of appeals of Maryland with 
regard to the city of Baltimore, and is the law of the state. State 
V. Graves, 19 Md. 351; Eittenhôuse v. Mayor, etc., 25 Md. 337; 
Groszler v. Georgtown, 6 Wheat. 593 ; Illinois Cent. R. Go. v. Illinois, 
146 U. S. 387, 13 Sup. Ct. 110. It is the gênerai law that a grant by 
the législature itself of a privilège or franchise does not restrict 
the power to enforce régulations for the public safety not incon- 
sistent with the essential rights granted by the charter. New Or- 
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léans Q«B%h.t Co. v. Louisiana Ligkt &'Heat Producing & Manufg 
Co.; U5 U. S. 650, 6 Sup. Ot. 252. 

If in any case it is doubtîul whether or not tàere lias been an 
irrévocable grant of the use of a public highway, tbe rule applies that 
tbe construction favorable toûie public, and not to the private 
graatee,'should prevail. In cojisiderîng the rightfulness of the exer- 
cise of the govemmental power of the city to regulate the use of the 
streets by railways, it is to beînoticed, in this case, that Ordinance 
îîo. Ij whilê it is a restriction, does not take away the right to 
maintain a raUway on Lesington street, and is not destructive of the 
object df the ordinance which it, in smaJl part, repeals. The por- 
tion of Leràngton on which the railroad company is restricted to one 
track consists of three short blocks in the heart of the city. where 
the stréet is of a steep grade, and is less than the usual width, and 
where it passes some of the principal public buildings. There is 
shown by the proofs to hâve been diversity of opinion among the 
property owners on the street as to the danger, inconvenience, and 
obstruction rèsulting from double tracks; but enough appea,rs to 
show that the position taken by the city officiais and by the city 
council has strong support, and that it is a case in which it cannot 
be said that the action of the city council was wanton and in bad 
faith. With the strong présomption in favor of the reasonableness 
of the ordinance, I cannot Bée how, upon the testimony, it can be de- 
elared to be unreasonable and oppressive. Cases may be found in 
which the courts hâve held with regard to horse railroads in cities 
that it was not a justifiable withdrawal of a valid grant to reduce 
the ràUroad to one track, but the spécial circumstances must control. 
lA.n electric railroad, in its speed, in the weight and momentum of jts 
cars, in the danger to persons on foot and in vehicles (especially 
when the carsarerunonfrequented and narrow streets), approximates 
the danger of steam locomotives, rather than that of horse cars; 
and the duty of the city with regard to theia is more stringent in 
proportion to tiie greater danger. If the city had ordained that 
the public safety required that but one car at a time should be al- 
lowed on Lexington street hiU, so that there never should be both 
one ascending and one descending, it would be difficult to maintain 
that such an ordinance was not a proper exercise of the power to 
regulate the use of the street. The restriction to one track accom- 
plishes the: same resuit, with the advantage that the, track is in the 
middle of the street. In my judgment, the restriction to the use 
of one track, under the circumstances, is an exercise of a govem- 
mental power, which the city never parted with, and subject to 
which the "QiTorth Avenue Ordinance" was accepted by the railroad 
Company. 

I hâve briefly stated my dissent without citation or discussion of 
authoritiés, for the reason thar the authorities hâve been fuUy 
cited and discùssed in .the opinions delivered in the court of appeals 
of Maryland in the case of the Lake Eoland El. Ey. Co. v. City of 
Baltimore, 77 Md. 352, 26 Atl. 510. 
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AMES V. UNION PAC. RY. CO. et al. SMITH et al. v. CHICAGO & N. W. R. 
00. et al. HIGGONSON et al. v. CHICAGO, B. & Q. R, CO. et al, 

(Circuit Court, D. Nebraska. NoTember 12, 1894.) 

Nos. 59 Q, 60 Q, 62 Q. 

1. State Statutes— Enactment— Pkesumption. 

Where an act of a state législature Is attested by the speaker and chief 
clerk of tlie house and président and secretary of the senate, Is Indorsed 
"Approved" by the govemor, bears a cert'ficate of the chlef clerk of the 
house "that the within act orlginated in the house of représentatives, 
and passed the législature" on a specifled day, and is duly fiied in the 
office of the secretary of state, the fédéral courts wlH regard the act as 
duly enacted, In the absence of some spécial provision of the constitution 
or décision of the suprême court of such state requiring the courts to look 
beyond such évidences, and détermine the question of due enactment by 
référence to other évidence. Field v, Clark, 12 Sup. Ct 495, 143 U. S. 649, 
applied. 

2. Bamb — Evidence. 

Const. Neb. art 3, §§ 8, 10, 11, provide that each house shall keep and 
publish a journal of its proCeedings, and the yeas and nays shall be en- 
tered on It at the désire of two members; that the enacting clause shàll 
be of a specifled form; that no law shall be enacted except by bill, which 
shall be passed only by a majority of ail the members of each house; that 
the question of final passage shall be taken immediately on its last reading, 
and the yeas and nays entered on the journal; that it shall be read on 
three différent days in each house, and printed before the final vote is 
taken; and that the presiding offlcer of each house shall sign ail bills 
in the présence of such house, and while it is in session. Held, that the 
most such constitution authorizes is that, in respect to certain matters, 
évidence may be sought in the journals of the two houses, which will 
prevail over that which appears on the enrolled bill as found in the sec- 
retary of state's oilice. 

8. Bame. 

Where the journals of the two houses of the législature of Nebraska 
alBrmatively show that with respect to Act Neb. April 12, 1893 cLaws 
1893, c. 24, p. 164; Consol. St. Neb. p. 211), prescribing the maximum rates 
for transportatlon of freight by rallroads within the state, everything was 
doue on its passage which the constitution requires, and the act is at- 
tested by the proper offlcers, approved by the govemor, and was duly filed 
in the ofQce of the secretary of state, such act is a valid law so far as con- 
cerns the varions steps essential to its enactment. 

4. Samb— Impbachmbnt by Paeoi, Evidence. 

Paroi testimony is not admissible to impeach the valldity of an act 
which Is shown by the record to hâve been duly and legally passed. 

5. Samk— Trivial Altérations. 

Bven if such act can be impeached by paroi, Its validity Is not affected 
by paroi évidence tending to show verbal altérations which are trivial, 
and do not afCect in any substantial manner the scope and reach of the 
bill. 

6. Railroad Companibs— Corporation Cebatbd et Congress — Begolation 

BY State. 

A state may prescribe the rates for transportatlon within the state by 
a railroad corporation created by act of congress, in the absence of any- 
thing in the statute indicating an intent by congress to remove such cor- 
poration from state control. Reagan v. Trust Co., 14 Sup. Ct. 1060, 154 
U. S. 413, foUowed. 

7. Samk — Union Pacific Railroad Company. 

Union Pacific Railroad Act (12 Stat. 497), § 18, provides that when the 
net earnings of the entire road and telegraph, after deductlng expendltures, 



il&Q V^BMSUA.J' -RjEPOmWR, \o\. 64. 

shall eacceed 10 per cent, on Its cost, exclusive of the 5 per cent, to be pald 
•;^S'îT|!(ittÇ5lf,S!tates, coiJgiî«sS(t;Daay reduce the rates of. (are, 4Jt»ereon, if un- 
r^aipiipjbje,ianii flx and|ep]tâblisli tbe ganie by law,,aB^ reeêi'ves. to con- 
giéia the" right to "add to, alter, âménd, oir repeal this act:" Beld, that 
congress difl jiot reserye^ ^ojtself the, sole and absolute co^trol of ail rates 
to be charged by such compàhy. 

8. CoNSTiTUTioNAL Law— S'B^'iSB. Statutcb ) Regulating Local Feeiqht Rates 

— UnJUST DlSCHIMINATIoir. 

Act Neb. April 12, 1893 (Lftws 1893, C 24, p. 164; Oonsol. St. Neb. p. 211), 
pres^r^btiig the maxlrnum ratés for transportatlon of frelght by rallroads 
w^thiln tho State, and providlng that ail rallroads, or parts thereof, built 
since January 1, 1889, or whlch may be built before December 31, 1899, 
Bjhali be exempt trom the provisions of the act until the latter date, Is 
flot ol>n(»xlou8 ito Const. U. g. Amend. 14, as a déniai to rallroads of the 
egual protectioaji of the la^v, on the ground of unjust, discrimination be- 
cause ail thei?;oads Ip the state are not subject to Its provisions. 

9. Samb— Interstate COMMEncB-^CiAssiB'icATioN oi- Feeight— Réduction of 

Rates. - 

Such act Is not. an. interférence with Interstate commerce because It 
establishes a classification of freights différent from that vyhich prevails 
west of Chicago, and whlch was established by the voluntary act of the 
l%iltX)ad compajfkies; nor on the ground that, byreducing local rates, it 
necessarily reduces rates on Interstate business. 

10. RaiitKoad Companibs— Régulation of Rates. 

• Act. Neb. Aprll 12, 1893 (Laws 1893, p. 164, c. 24; Consol. St. Neb. p. 211;, 
presoriblng local frelght rates on rallroads, whlch reduces such rates 
29% per cent, is invalida where the rates prescribed are such, as to com- 
panles Operating roads withln the state, and doing an Interstate business, 
that there would be no net earnings from transportatlon of f reight if such 
ratea were applied to ail thelr business. 

■ 11. SaMb.' iîi 

The fact that. If such' statute is enforced, the earnings of such roads 
on ail their business #111 be sufficlent tû pay reasonable compensation to 
the owners of the roads, âoes not render the act valid as to them; slnce 
other States and congress may fix like rates, and thus destroy their earning 
capaclty. 

13. Same. 

Noir does the fact that slich rates afe not as low as, or no lower than, 
tbose of other statéS, render such act valid as to such roads, where it 
appeàrs that they would hâve no earnings on local frelght if such rates 
are «nforced. 

, 18. FBDERAt, Courts — JuùisbicTioN — Injonction against Bnfoucemekt dp 
Statdte. 

The circuit court of the United States has jurisdlctlon of actions by non- 
resident stockholders of railroad companies, doing business in Nebraska, 
agatnst such companies and the board of transportatlon of such state and 
its offîcers to enjoin défendants from putting in force, as to such com- 
panies, a state statute fixlng the maximum rates for transportatlon of 
frelght withla the state, where the only remedy provided by the aet is that. 
by pétition, a railroad company may obtaln from the suprême court of 
such state an opinion that the rates aTiC unreasonable, and an order direct- 
ing such board, in its discrétion, to permit the Company to raise its rates. 

Three bills — oneby Ames against the Union Paciflc Railroad Com- 
pany aûfl others; one by Smith and others against the Chicago & 
Northwestern Railroad Company and others; and the other by Hig- 
gonsoQ and others against the Chicago, Burlington & Quincy Rail- 
road Company and others — for injunctions. Decrees îov complain- 
ants. 

Before BREWÉR, Circuit Justice, and DUNDY, District Judge. 
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BREWER, Circuit Justice. In each of thèse three cases, re- 
spectively, the plaintiffs are stockholders in the cor-poration flrst 
named therein as partj- défendant. In the flrst the défendants are 
the Union Pacific Railway Company, a corporation created under the 
laws of congress, and owning and operating a railroad partly within 
the limits of the state of Nebraska; the St. Joseph & Grand Island 
Railroad Company, the Omaha & Republican Valley Railroad Com- 
pany, and the Kansas City & Omaha Railroad Company, corporations 
organized under the laws of the states of Kansas and Nebraska, 
whose stock is. substantially owned and whose lines are controlled 
and operated by the Union Pacific Railway Company; and certain 
officers of the state of Nebraska, constituting its board of transporta - 
tion, together with the secretaries thereof. In the second the défend- 
ants ai'e the Chicago & Northwestern Railroad Company, a corpora- 
tion organized and existing under the laws of the states of Illinois, 
Wisconsin, and lowa; the Fremont, Elkhom & Missouri Valley Rail- 
road Company, a corporation organized under the laws of the state 
of Nebraska; and the Chicago, St. Paul, Minneapolis & Omaha Rail- 
road Company, a corporation organized under the laws of the states 
of Minnesota and Nebraska, — ^both of which companies are owned 
and their roads operated by the Chicago & Northwestern Railroad 
Company ; and, in addition, the board of transportation of the state 
of Nebraska, and its secretaries. In the third case the défendants 
are the Chicago, Burlington & Quincy Railroad Company, a corpora- 
tion organized and existing under the laws of the states of Illinois 
and lowa, which owns, controls, and opérâtes, in the name of the 
Burlington & Missouri River Railroad Company in Nebraska, certain 
lines within that state; and in addition the state board of transpor- 
tation, and its secretaries. 

On April 12, 1893, the législature of the state of Nebraska passed 
an act (Laws 1893, c. 24, p. 164; Consol. St. Neb. p. 211) spoken of 
in the records in thèse cases sometimes as the "Newberry Bill," and 
sometimes as "House Roll 33," which act prescribed the maximum 
rates for the transportation of freight by railroads within the state. 
ïhe act, in terms, applies only to freight whose transit begins and 
ends within the state, and in no manner attempts to aiïect Interstate 
freight. The bills in thèse cases were flled to restrain the state offi- 
ciais from putting that act in force, as against the railroads named. 
Pleadings were perfected, a large volume of testimony lias been 
taken, and the cases are now before us, upon pleadings and proof, 
for détermination. 

At the threshold the question arises whether this, which pui-ports 
to be an act of the législature, is a law ; in other words, whether the 
varions steps prescribed by the constitution as essential to the due 
passage of a bill through the two houses of the législature were ail 
regularly taken. The act is found duly flled in the office of the sec- 
retary of state ; is attested by the signatures of the speaker of the 
house, and its chief clerk, also by the signatures of the président of 
the senate, and its secretary ; is indorsed, "Approved, April 12, A. D. 
1893. Lorenzo Crounse, Governor," and bears the foUowing addi- 
tional certiflcate, signed by the chief clerk of the house of représenta- 
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tives: "I Eçreby certify that the within act originated in the house 
of représentatives, and passed the législature, April 5th, A. D. 1893." 
An act of congress thus authenticated would be conclu&ively presumed 
to hâve been duly and legally enacted. This précise question was be- 
fore the suprême court of the United States, and fuUy considered, 
in Field V.Çlark, 14? XJ, S. 649, 12 Sup. Ct 495. FoUowing that dé- 
cision, the courts of Ûie tlnited States will regard an act of any state 
législature, thus authenticated, as having been enacted in full com- 
pliance with ail the presçribed fonns, unless there be some spécial 
provision in the constitution of that state, or some décision of its 
suprême court, which requires a looking beyond the^e évidences of 
authenticity, and detei^mination of the question of due enactment 
by référence to other kinds or matters of évidence, or, to state the 
proposition in another form, the rule presçribed in that case wiU 
control unless the state has presçribed some other or further rule. 

In the constitution of Nebraska (article 3, §§ 8, 10, 11) are thèse 
provisions, which are ail that are referred to by counsel, or that seem 
to hâve any bearing on this question; 

Sec. 8. Bach house shall keep a journal of its proceedings, and publish them 
(except suçh parts as may require secrecy) and the yeas and nays of the 
members on any question shall, at the désire of any two of them, be entered 
on the journal. Âll votes In elther house shall be viva voce. 

Sec. 10. ïhe ènacting clause of a law shall be, "Be it enacted by the légis- 
lature of the state of Nebraska," and no law shall be enacted except by bill. 
No bill shall be passed unless by assent pf a majority of ail the members 
elected to éach house of the législature. And the question upon the final 
passage shàll bè taken immediately upon its last reading, and the yeas and 
nays shall be entered upon the journal. 

Sec. 11. Bvery bill and concunent resolution shall be read at large on three 
différent days in each house, and the bill and ail amendments thereto shall 
be printed before the vote is taken upon its final passage. No bill shall con- 
tain more than one subject, and the same shall be clearly expressed in its 
title. And no laW shall be amended unless the new act contaius the section 
^r sections so amiended, and the section or sections so amended shall be re- 
pealed. The preaiding oflicer of each house shall sign. In the présence of the 
house over which he présides, while the same is in session and capable of 
transactlng business ail bills and concurrent résolutions passed by the légis- 
lature. 

Tlie utmost that can be inferred from thèse constitutional provi- 
sions is thatj in respect to certain matters, évidence may be sought 
in the journals of the two houses, and évidence which will prevail 
over that which appears on the enrolled bill as found in the office 
of the secretary of state; and this is as far as any décision of the 
suprême court of Nebraska has gone. 

In Hull V. MiUer, 4 Neb. 503, that court held that the office of the 
journal is to record the proceedings of the house, and that it must 
appear on tlie face of the journal that a bill was passed by a con- 
stitutional niajority, but also held that an omission theref rom of other 
matters which the constitution does not, in tenns, require to be en- 
tered upon the journal, would not invalidate the law, and that it 
would be presumed, in favor of its validity, that the législature had 
done that which it ought to hâve done. In State v. Liedtke, 9 Neb. 
462^ 4 N. W. 68, it was claimed that an appropriation bill, as it 
passed both houses, named a larger sum than was found in the en- 
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lOlled bill signed by the govemor, and a mandamus was asked to 
compel the state auditor to draw his warrant on the treasurer for 
such excess ; but the court denied the writ, and declined to look in- 
to the journals of the two houses td see whether the fact was as 
claimed, on the ground that, even if such sum was in the bill when 
before the houses, it had never received the approval of the govemor, 
and had therefore never been legally appropriated. In State v. Mc- 
Lelland, 18 Neb. 236, 25 N. W. 77, the matter was considered at soine 
length, and it was held that the certiflcate of the presiding offlcers 
as to the passage of a bill through their respective houses is only 
prima facie évidence of that fact; that the journals may be exam- 
ined, and, if they show that the bill did not pass, that évidence will 
be held conclusive, and the supposed law set aside. Similar is the 
case of State v. Eobinson, 20 Neb. 96, 29 N. W. 246. The same propo- 
sition was again affirmed in State v. Moore, 37 Neb. 13, 55 N. W. 299, 
on the strength of the prior décisions; the court, however, saying 
that, were the question a new one, it would be inclined to follow the 
rule laid down by the suprême court of the United States in Field 
V. Clark, supra. 

In the case at bar the journals of the two houses, fairly con- 
strued, affirmatively show that everything was done which the con- 
stitution requires shaU be done and recorded in the due passage of 
a bill. It will be sufBcient to quote the récitals of the house jour- 
nal, those of the senate journal being equally explicit. 

"January 14, 1893. 
"Introduction of Bills. 
"The following bills were read the flrst time, and ordered to a second read- 
ing: House Roll No. 33. A bill for an act to regiilate railroads, to elasslfy 
freights, to flx reasonable maximum rates to be chargea for the transportatlon 
of freights upon each of the railroads in tlie state of Nebraska." 

"January 10, 1893. 
"Bills on Second Reading. 

"House Roll No. 33. A bill for an act to reguïate railroads, to classify 
freights, to fix reasonable maximum rates to be charged for the transportation 
of freights upon each of the railroads in the state of Nebraska." 

"March 10, 1893. 
"House Roll 33. A bill for an act to reguïate railroads, to classify rates, 
to flx reasonable maximum rates to be charged for the transportations of 
freights upon each of the railroads In the state of Nebraska, 
"Was read third time. 

"This bill having- been read at large on three différent daya, and the same 
with ail its amendments having been printed. 
"The finestinn bcins, 
"Shall the bill passî" 

"Affirmative votes, 63. 
"Négative votes, 30. 

"A constitutional majority having voted in favor of the passage of the 
bill, the bill passod and the title as amended was agreed to." 

"Mr. Speaker: I move to amend the title by adding the following and to 
provide penaltles for violations of this act Rhodes. 

"The motion prevailed." 

"April 6, 1893. 

"Mr. Speaker: Announced that he was about to sign house roll No. 33 
while the house was in session and capable of doing business." 
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A»; ferAe paroi testimpny which was offered, tending to show 
some Tôfffeal altérations iatlie bill after it had passed the house of 
représentatives, it is. eQOUgli to say: First, that paroi testimony is 
not admissible to impeach tàe validity of an act which, by the 
record, te shown to hâve been duly and lègally passed, and,. second, 
even ifsuch testimony were compétent, the supposed altérations 
were trifling, and not of a çharacter to affect in any substantial 
mannerfthe scope and reaçh of the bill. I am therefore clearly of 
the opinion that this act passed the législature of the state, and re- 
ceived the approval of the governor, in due conformity to aU sub- 
stantial constitutional requirements in respect thereto. 

From this preliminary matter I tum now to the considération of 
varions' questions elaborately discussed by counsel, in respect both 
to the scope stùd validity of this law, and the jurisdiction of this 
court. Many of them, X shaU notice but briefly, for, while I hâve 
given a careful examinâtion to ail, to attempt anything like an 
elaboratè discussion ofeach would unnecessarily prolong this opin- 
ion. ■:', ■-■:■ •' y ■• .^:,ij ' , - 

It is insisted that the Union Pacific Kailway Company cannot 
be subjàcted to the provisions of this statute, because it is a corpora- 
tion crèated by congres», aad as such, in the discharge of any of its 
functions, is subject only to the control of that body. The gênerai 
questioa of the power of a state in respect to rates for local freight 
over a corporation organized undep the laws of congress was con- 
sidered in.Beagan v. Trust Co., 154 U, S. 413, 14 Sup. Ct. 1060, and 
it was there held that th(^ mère f act that the corporation was so 
organisa did;not exempt it from state control in t^at respect. It 
was conceded in the opinion in that case that congress could whoUy 
remoVe sUeh a corporation from state control; but it was held 
that, in the absence of something in the statutes indicating an in- 
tention 'on the part of congress to so remove it, the state had the 
p,/wer to prescribe thé rates for ail local business carried by it. 
Of çourëe,T;hat décision is controlling. It is truè, there is one pro- 
vision ih the TJnipn Pàclâc act which tends to show an intent on the 
part of congress to retain to itself full control over ail rates, and that 
is founq in the eighteenth section of the act (12 Stat. 497), as follows: 

"And be It further fenactefl, that whenever it appears tJiat the net earnings 
of the entlre road aad telegraph, lucluding the amount allowed for services 
rendered for the United States, after deducting ail expendftures, Includiag 
repairS,' andf the furnlshlng, runnlug, and managing of said road, shall exceed 
ten per centum upon its cost, exclusive of the flve per centurn to be pald to 
the United Statee, congress may reduce the rates of fare thereon, if unreasona- 
ble in amount, and may fix and establish the same by law." m 

There lis iûitiiese words, it will be seen, a spécial réservation of 
the powecto âî rates; and when this is taken in connection with 
the gênerai pi^ovision in the same section, reserving the right to 
"add to, altec, amend, or repeal this act," there is much force in the 
contention that congress intended to reserve to itself, as it had the 
power to dp, the sole and absolute control of ail the ratés to be 
charged by the Company. But I am not fully satisfled that this 
language warrants such a conclusion, Of course, if the Union 
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Pacific Eailway Company is not exempt f rom the opération of this 
act, no other company is. 

Again, it is insisted, tliat the act is obnoxious to the charge of 
denying to the railroads the equal protection of the laws, secured 
to them by the fourteenth amendment to the constitution of the 
United States, and this becanse ail the roads in the state are not 
subject to its provisions. Section 4 is relied on to sustain this 
charge: 

"Ail railroads, or parts thereof, which hâve been built In this state since tlie 
first day of January, 18S9, or may be built before the thlrty-flrst day of De- 
cember, 1899, shall be exempt from the provisions of this act until the thirty- 
first day of December, 1890." 

The right to classify Is conceded, but it is said that this classifi- 
cation is arbitrary, and dépends upon no fair and reasonable différ- 
ence. Attention is called to the fact that since January 1, 1889, 
the Eock Island Company bas built a road from Omaha to Lincoln, 
which ia a part of its main line from Chicago to Denver; that in ail 
of its business the Eock Island is in active compétition with the 
several companies whose roads are subject to the provisions of this 
act; and that it is an unreasonable, unjust discrimination to ex- 
empt the Eock Island Company from like subjection. I cannot 
concur in thèse views. The principle of classification adopted by 
the législature, whether wise or unwise, is within its power. To 
divide railroads into tvi^o classes, placing in the one ail that bave 
been constructed and in opération for a length of time, and whose 
business mùst therefore be presumed to bave been thoroughly es- 
tablished, and in the other ail only reeently constructed, is clearly 
not a mère arbitrai^ distinction ; and this notwithstanding it may 
be that one of the reeently constructed roads is so fortunate as to 
hâve immédiately secured a large business. The "protection of 
infant industries" is a term of fréquent use in the political discus- 
sions and history of this country; and to rule that a classification 
based upon such principle is purely arbitrary, and therefore uncon- 
stitutional, would certainly be a judicial novelty. 

Again, it is insisted that this act interfères with Interstate com- 
merce, in two ways: First, it establishes a classification of freights 
différent from that which prevails west of Chicago; and, in the sec- 
ond place, by reducing local rates, it necessarily reduces the rates on 
Interstate business. Neither of thèse objections seems to me to be 
well taken. In the first place, the classification of freights by the 
railroads is a purely voluntary act, not compelled by any statute, and 
not uniform throughout the country. There is one System which pre- 
vails east of Chicago, and one west. It might be more convenient 
if the classification established by this act harmonized with that 
adopted by the railroad companies doing business west of Chicago; 
but surely the voluntary act of the railroad companies, in establish- 
ing a uniform classification for certain territory, can work no limita- 
tion on the power of the state to establish a différent classification. 
To say, for instance, that because the railroad companies havè volun- 
tarily placed flour m a certain class, on which a specified rate is to 
be chârged, such voluntary act of mère classification destroys the 
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powerofthe State to establish a classification which puts flaur in 
another claBs, and subject to another rate, is, to my mind, a most 
extravagant pretension. Neither can I understand how the redyction 
of local rates, as a matter of law, interfères with interstate rates. It 
is tèue the cpmpànies may, for tlieif oWn convenience, to secure busi- 
ness, or for apy other reason, réarrange their interstate rates, and 
maJîe them cpnfprm to the local ra;tea prescribed by the statute, but 
surely there is no légal compulsion. The statute of the state does not 
work a change in interstate rates, any more than an act of congress 
préscribi;n| intëtstate rates wduld legally work a change in local 
rates. BlâilFoad companies cannot plead their own convenience, or 
the efifects of compétition between themselves and other companies. 
in pestraint of the otherwise undeniable power of the state. 

It is fij^her insisted by défendants that this court has no' jurisdic- 
tion pver thèse actions^ — First, because, in the act itself, an adéquate 
légal repiedy is provided, by pétition to the suprême court of the state, 
and courts of equity may not interfère when adéquate légal remédies 
are protvidedj secondly, because the rates are prescribed by a direct 
act of ttie législature, and not flxed by any commission. I am unable 
to assent to either of thèse contentions. The remedy referred to is 
f ound in section 5, which authorizes any railroad company, believing 
the rates prescribed to be unreasonable and unjust, to bring an ac- 
tion in the suprême court of the state, and if that court is satisfled 
that the rates are, as claimed, unjust and unreasonable to such com- 
pany, it may make an order directing the board of transportation to 
permit the railroad to raise its rates to any sum, in the discrétion of 
the bpard, pi^^^ed that the rates so raised shall not be higher than 
weret^iose charged by such railroad on the Ist day of January, 1893. 
But this cornes very far short of being an adéquate légal remedy. 
Suppose^in such an action, the opinion of the suprême court is that 
the rates are unjust and unreasonable. There is no judgment of that 
court raising the rates, but only giving to the board of transporta- 
tion a discrétion. There is no final judgment relieving the company 
f rom the burden of the rates flxed by the act. It only opens the door 
to action by the board of transportation. Surely, a judgment or de- 
cree giviug permission to do justice is not securing justice. It 
miglit as well be argued that giving to the executive power to par- 
don one convicted of crime is an adéquate légal remedy for the cor- 
rection of eirrors committed on the trial. An adéquate légal remedy 
is one which sçcures, £i,bsolutely and of right, to the injured party, 
relief from the wrong done. Bnt, even if it were a fvdl and com- 
plète légal remedy, it is one which can be secured only in a single 
court, and that a court of the state. And, as was held in the case 
of Reagan V. Trust Oo., 154 XJ. S, 362,14 Sup. Ot. 1047, it is not within 
the power pfthè state to tie up citizens of other states to the courts 
of that Sitate for the redress of their rights. and for protection against 
wrpug. The Jai^rs of congress, passed, under authorityof the consti- 
tu,tipu of tlie Ttfr^ited States, open the, doors of the fédéral courts to 
citizens pf pthfsr states to suits and actions for the prévention or 
redrçss of wrong, and the state cannot clpse those doors. Whatever 
eftect such législation may hâve upon the courts of the state, the 
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courts of the United States are as open now aa tiiey were before to 
actions for the protection of citizens of other states in their property 
rights within the state of Nebraska; and the fact that the rates 
are absolutelj prescribed by direct act of tbe législature, instead of 
being created by a commission appointed by the state, is ttnmaterial. 
The commission is but one ageney of the state. The substantial ques- 
tion is whether the rates, as prescribed, work a wrcng or injury to 
the property rights of the citizens of other states. I quote, in sup- 
port of thèse propositions, thèse words from the case last cited: 

"A state cannot tie up a citizen of another state, havlng property rights 
within its territory invaded by unauthorlzed acts of Jts own ofBcers, to sults 
for redress in its own courts. Given a case where a suit can be maintained 
in the courts of the state to protect property rights, a citizen of another state 
may invoke the jurisdictlon of the fédéral courts. Cowles v. Mercer Co., 7 
Wall. 118; Lincoln Co. v. Luning, 133 U. S. 529, 10 Sup. Ot. 363; Chicot Co. 
V. Sherwood, 148 U. S. 529, 13 Sup. Ct. 695. • • * The equal protection 
of the laws, whlch, by the fourteenth amendaient, no state can deny to the 
individuaJ, forbids législation, in whatever form It may be enacted, by whlch 
the property of one individual is, without compensation, wrested from him 
for the beneflt of another, or of the public. ïhis, as has been often ob- 
served, Is a government of law, and not a government of men; and it must 
never be forgotten that tmder such a government, wlth its constitutional 
limitations and guarantles, the forms of law and the machinery of govern- 
ment, wlth ail their reach and power, must, in their actual worliings, stop on 
the hither slde of the unnecessary and uncompensated taking or destruction 
of any private property, legally acquired and legally held." 

There can be no doubt of the jurisdiction of this court in actions 
like thèse, and its duty to protect the property rights of the plaintifls 
against any wrongful invasion thereof by the state through légis- 
lation in any form. 

But the grave question still remains, are the rates prescribed in 
this act, as the maximum over which the railroad companies may not 
go, unreasonable, and so unreasonable as to justify the courts in stay- 
ing its opération? No more difficult problem can be presented than 
this. There are so many matters which enter into it, and which 
must be taken into considération, before a satisfactory answer can 
be reached. I think it may assist to a true understanding of the 
scope of this question, and the varions considérations which must 
enter unto it, if we notice how, as a matter of history, the situation 
and the question hâve arisen. So far as the mère question of power 
is concerned, the transportation of persons and property is, equally 
with the carrying of letters and papers, a legitimate function of gov- 
ernment. By reason of this, private corporations, acting as common 
carriers, are given the right to exercise the governmental power of 
eminent domain, and thus, against the will of the owner, to take 
his property for their public or quasi public uses. But in the history 
of this country the carrying of papers and letters was assumed by 
the government, and the transportation of persons and property left 
to private persons. In other words, the people chose to manage 
the carrying of the correspondence of the country, and to leave the 
matter of transportation to individuals. With the wisdom of this 
thé courts hâve no concern. I simply notice the fact. But in con- 
séquence ;0f this the carrying of letters and papers by strictly gov- 
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eràflïelttfltfgencies bêûàîHe what may De fairly called a System, while 
the traasï^rtation ôf perSoas and property by private individuals 
and col^èràtions becataé a business. In the one tbere was a simple 
classiâciilioû and a nnifoMn rate, and the system was extended wher- 
ever pogtflatibn went, an^' so far as'pcissible to supply ail the needs 
of ail pài^'isf the countî*y în tlié way of transmission of news and 
letters.! Whether, In tlie carrying ont of this system, at the end 
of each year, there waâ a profit or ùdt, was immaterial. It was 
somethîûg which the pëéplè of the Whole country were doing for the 
joint açd equal benefit ol ail, and if the expansés exceeded the rev- 
enues the common treasury paid the deflciency, Gain, profit, rev- 
enue, are in no sensé the object of the pOst office. There is no effort 
to increase the numbpr qf letters oi!'papers by specialinducemeiits, 
with a view of building ûp an inçreàsed business in one place or an- 
other, or in one direction or another. With uniform rates and equal 
facilities, ail persons anid places are served, and 'the system is im- 
proved, and the facilities 'for cai^ryiilg an,d distribution ai-é multiplied 
and bettered, as extensiyeiy and as ratii^ly as congress, in its judg- 
ment, deems for the best interests of the whole peopïe. No citizen 
in any town or city can get spécial rates for the carrying of his cor- 
respondéilce. Ko one éaïi; be f avbred ih the promptnéss with which 
his correspondence is. carrièd, or thé kind of service vvhich is ren- 
dered. The thought and purpose-oflthepost office is equal service 
to ail, and uniform rates. On the other hand, as the goyernment did 
not iiiiaértakè the liiatter ôf transpojrtatioii, it béèaine a business car- 
ried oil' byindividualà and corporations, and carried on, as other busi- 
ness, vi^<é*â'tieWto p¥ivaté gain, àhd'âccordingto the Judgment of 
those engaged therein. No effort was made by the gôvemment, rep- 
résentitiil the public, tostay privatè Investment in this business. On 
the eà&tvk^, the wnôlé ténor of législation was to eïicourage such 
investttéÈt, knd thus to hïùltiply the facilities and agencies of trans- 
portatibh,- lintil now it is estimated that ten billions of dollars are 
inVested iti railroad transportation alohe. It is unnecessary to stop 
hère to iaguire whethéi? this investment was ûot largely in excess 
of the needs of the couïitry, and unwisely made. It is enough to 
know that it has been thade, with the acquiescencé, îf not with the 
active encouragement, of the public: Now, in the carrying on of 
any private enterprise, increase of busiiiess with increase of profits 
is a stimïiiating thought, and for this every variety of action is taken. 
Advertiseméht, solicitation, inducemént, favors, are ail freely resort- 
ed tOj but' With the single pUrpose ôf larger business and greater 
gain. It is hot étrange that in the carrying on of trajasportation ail 
the chàraëtéristics of othér kilids of business are foûnd. Indeed, that 
is often fiven as one pf the réasons for cOntinuing the présent meth- 
ods ih respect to trantepoftatibn, and à nlatter in eiilogy thereof. As 
évidence' (jf this, I heed do nô more than'quote thiâ from the brief of 
counséifôi" the plaintiffs: ' 

,. ; '"jTï^e itb^e case oJ^liheibe^sugar factory at Grand Island. Nebraska sugar 
BjiÀst t)e çolfl ih thé Ch'ipàgo market, for ipstaûce, in "compétition with Cuba, 
Lbiilsiânà, ànd Sandwich Jslâhd sugar. If a hlgher priée be askfed for Ne- 
btttek^ Sugar than for sugar frcm other reglOBéi ît will not fihd a buyer. But 
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the production costs about the same In Nebraska as in Cuba, Loulslana, and 
the Sandwich Islande. High railroad rates will shut it ont of Chicago. Low 
rates must be given. Accordingly, the road Is compelled, by the necessities 
of the situation, whether It will or not, to give tliem. Its own interests force 
it to do so. But that is not ail. When the enterprise Is in its Infancy, cost 
of production is greater than elsewhere. Accordingly, the road must make 
rates so low as to cover this excess of the manufacture's cost; sometimes so 
low as to wipeout ail the road's profit; sometimes below what the transporta- 
tion costs the road. Of course, the road cannot always do this, nor can It do 
it on ail its business. It justifies the irregularity in the exceptional case by 
the promise of paying business in the future. If helped at flrst, the new In- 
dustry, by and by, will give the road a large business, and make up ail con- 
cessions. The présent loss is borne in hope of future gains. This is the way 
ail commercial enterprises are carried on. He is most successful who acts 
on this principle with the best judgmemt. It is a gênerai law of business." 

The beet-sugar factory referred to in tlie abore quotation fur- 
nishes a clear illustration of tbe différence between the post-offlce 
sjstem and the transportation business. When the proprietor 
thought of locating that factory, the cost of correspondence was not 
considered, in determining the question of location, while that of 
transportation was the principal factor. Not only that; it was an 
uncertain factor. There was no schedule — no tartffl — by which he 
could, at a glance, détermine what the rates of transportation would 
be from one place or another to the market which he must reach. 
It became, therefore, a matter of negotiation — of contract — with the 
transportation cdmpanies; and, as stated by connsel, the negotia- 
tions resulted in rates at flrst cheaper than the cost of transporta- 
tion, with the expectation of rates enlarged in the future, or that 
the loss on that transportation would be made up by extra charges 
on other transportation. Now, it may be for the interest of Ne- 
braska that the beet-sugar industry be developed in that state, and 
that transportation elsewhere shall be temporarily burdened in 
order to accomplish this development; or, it may be better for the 
country at large, and thus for Nebraska, as a part of that country, 
that the cost of transportation everywhere be as flxed and certain 
as the cost of correspondence. But whether the one System or the 
other be the better is not for judicial considération, for it is a mère 
matter of policy, inrolving, necessarily, no question of the rights of 
person nor property. 

It is obTious that, in the matter of transportation, we are in ar 
expérimental or transitional stage. At flrst, transportation was 
a mère private business, and managed as such. Now, there is a 
growing conviction that the best interests of the people will be sub- 
served by changing it from a business to a System. I say "expéri- 
mental or transitional," for expérience may satisfy that the change 
is not wise, and that it is better to continue transportation as a busi- 
ness; leaving to the interest of those engaged therein to détermine 
how it shall be managed, and giving to them the power to build up, 
as counsel has suggested, industries and towns hère and there. In 
such case the présent would be only an expérimental stage. Or it 
may be that expérience will only make more imperative the présent 
demand that transportation shall be a System, with absolute cer- 
taintj and uniformity of rates, in which case the change wUl be 
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made, and this willbe regarded ^ the transitional era* , "rhe transi- 
tion may be açcomplislied by the government taking possession 
of transportation, and itself discharging that public duty. Cer- 
tainly that would be the simplést; and — ^for the courts, at least— 
thë easiest sohition of the prpbleto which now impends; for by pur- 
chase or condemnation, and in a cingle transaction, the state, pay- 
ing simply the actual value of the property învested in transporta- 
tion, would hare the same control over that the national gov- 
emnïent has over the post-office éygtem, and could prescribe such 
rates as it savr fit, making good by gênerai taxation any loss. But, 
as ten billions of dollars are invested in the business of railroad 
transpôrtation, the public may be reluctant to incur such indebted- 
ness, and seek to accomplish the same resuit of unif prmity of rates 
by méàns of législation similar to that before us. lin pther words, 
leaving the property in the hands of the présent owners. uniformity 
of rates is sought to be secured by compulsory législation. Hère 
cornes in t^e embarrassment of présent conditions. iProperty in- 
vested in ràilroads is as much protected from public appropriation 
as any other. If taken for public uses, its value must be paid for. 
Constitutipjî,al guaranties, to this estent, are explicit; and in such 
condemnàtîpn proceedings no inquiry is permitted as to how the 
owners hâve acquired tbe property, provided only it be legally held 
by them. If a farm belongs to an individual, and the public seeks 
to take it, it must pay itsyaiue, anjd is not permitted tp diminish the 
price by proving the owner acquired the means of purchase by im- 
moral or disreputable praçtîces. He may hâve made his fortune 
dealing in slaves, as a Ipbbyist, or in any other way.obnoxious to 
public Condemnation; but, if he has acquired the légal title to 
the property, he is protected in its possession, and cannot be dis- 
turbed until the receipt of its actual cash value. The same rule 
controls if railroad property is sought to be appropriated. No in- 
quiry is open as to whether the owner has received gifts from state 
or individuàls, or whether he has, àa owner, managed the property 
well or iU, or so as to acquire a large fortune therefrom. It is 
enough that he owns the property,— has the légal title; and, so 
owning, he must be paid the actual value of that property. If he 
has done any wrpng in ftcquiring or using the property, that wrong 
must be rèdressed in a direct action therefor, and cannot be made 
a factor in condemnation prpçèedings. Thèse propositions in 
respect to çbndemn^tion i>roceedings are sp well settled that no 
dne ever questions them. The same gênerai ideas must enter into 
and control legislatipn pf the kind before us. The value of the 
pi*operty cahûot be destroyed by législation depriviiig the owner of 
adéquate çom|ièhsaticin., The ppwer which the législature has is 
Onlyto préscribe reaspiiable rates, not any rates. jThe language 
Of the constitution of ifebràska in Tespect to the matter is (Const. 
1875, art. 11, § 4), "Aiid,1;he législature may, from time to time, pass 
îaws estabiishing reâstihable maximum, rates of charges for the 
transportâtion pf passéngers and freight on the différent ràilroads 
in this state.^* But the foundation pf the idea pf rçasbnableness 
is justice. That whicb is unjust cannot be reasonâble, and, when 
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the strong arm of thé législature is laid upon property învested in 
railroad transportation, it must be so laid as to do justice to such 
investors. There can be no justice in that which works to such in- 
vestors a practical destruction of their property thus invested. It 
must always be borne in mind tliat property put into railroad trans- 
portation is put there permanently. It cannot be withdrawn at the 
pleasureof the investors. Eailroads are not like stages or steam- 
boats, which, if furnishing no profit at one place, and under one 
prescribed rate of transportation, can be taken elsewhere, and put 
to use at other places, and under other circumstances. The rail- 
road must stay, and, as a permanent investment, its value to its 
owners may not be destroyed. The protection of property implies 
the protection of its value. The authorities on thèse gênerai propo- 
sitions are collected in the opinion in the récent case of Eeagan v. 
Trust Co., supra, and I need not do more than refer to that case. 

What is the test by which the reasonableness of rates is deter- 
mined ? This is not yet fully settled. Indeed, it is doubtful whether 
any single rule can be laid down, applicable to ail cases. If it be 
said that the rates must be such as to secure to the owners a reason- 
able per cent, on the money invested, it will be remembered that 
many things hâve happened to make the investment far in excess of 
the actual value of the property, — injudicious contracts, poor en- 
gineering, unusually high cost of material, rascality on the part of 
those engaged in the construction or management of the property. 
Thèse and many other things, as is well known, are factors which 
hâve largely entered into the investments with which many railroad 
properties stand charged. Now, if the public was seeking to take 
title to the railroad by condemnation, the présent value of the 
property, and not the cost, is that which would hâve to pay. In like 
manner, it may be argued that, when the législature assumes the 
right to reduce, the rates so reduced cannot be adjudged unreason- 
able if, under them, there is eamed by the railroad company a fair 
interest on the actual value of the property. It is not easy to always 
détermine the value of railroad property, and if there is no other tes- 
timony in respect thereto than the amount of stock and bonds out- 
standing, or the construction account, it may be fairly assumed that 
one or other of thèse represents it, and computation as to the com- 
pensatory quality of rates may be based upon such amounts. In 
the cases before us, however, there is abundant testimony that the 
cost of reproducing thèse roads is less than the amount of the stock 
and bond account, or the cost of construction, and that the présent 
value of the property is not accurately represented by either the 
stocks and bonds, or the original construction account. Neverthe- 
less, the amotmt of money that has gone into the railroad property — 
the actual investment, as expressed, theoretically, at least, by the 
amount of stock and bonds — is not to be ignored, even though such 
sum is far in excess of the présent value. It was said in the case 
of Eeagan v. Trust Co., 154 U. S. 412, 14 Sup. Ct. 1059: 

"It is unnecessary to décide, and we do not wish to be understood as lay- 
ing down an absolute rule, that iu every case a failure to produce some profit 
to those who hâve invested their money in the building of a road is conclu- 

v. 64p. no. 2— 12 
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slye that the tariff is urnijust and anreasonable. And yet justice demands 
that every one should récélvè some compensation for the use of hls money 
or property, If it be possible, wlthout préjudice to the ri^bts of others." 

It is not always reasonable to cast the entire burden of the depre- 
ciatioQ ,0Q those who hâve invested their money in railroads. Take 
the Union t»a<jiflc Eailway, for illustration. At the time the govern- 
ment created the corporation, to induce the building of this trans- 
continental road through a largely unoccupied territory, it loaned 
to the Company |16,0OO a mile; taking as security theref or a second 
lien 05( the property, and granting to the corporation the right to 
cresite a prior lien to an equal amount, which was done. There ia 
testimony ,t«pding to show that the road in Nebraska could be built 
to^day fojç #20,000 a mile. Would it be full justice to the government, 
woîdd it ftiti^fy the common sensé of right and wrong, would it be 
reasoflable, for the state of Nebraska to so reduce the rates that the 
earningaoif; the road would only pay ordinary interest on |20,000 a 
mile, an^d sp, the holders of the flrst lien being paid their interest, 
thç goveiniment he, forçed to be content with only interest on 
one-fourth. of Itsinvestment? Or, to put th,e casein a little stronger 
light:, «uppo^ the promoter of this enterprise had been some private 
citizen, i»^ho had adyançed his $16,000 a mile as a second lien, and 
that the i5ï!9i<îi could beconstructedto-day for only $16,000 a mile. 
Would Hjbe reasonable and just to so reduce rates as to simply pay 
to the bol^derf of the flrst lien reasonable interest, and leave him with- 
out any repompense. for his investment? Is there not an élément of 
equity wliiç}^ puts the réduction of rates in a différent attitude from 
the absoliLtetaking p{ the property by virtue of eminent domain? 
In the iatter qaee, whi^e only the value is paid, yet that value is ac- 
tually p^ijdk juid the owners may reinvest, and take the chances of 
gain el8é:ï»înere, whereas,; if th.e property is not taken, the owners 
hâve np pliier recourse than to reçoive the sum which the property 
they musti continue to own will earn under the reduced rates. Con- 
sidérations such as thèse compel me to say th^ti I think there is no 
hard and fast test which can be laid down to détermine in aU cases 
whether tbe rates prescribed by the législature aj-e just and reason- 
able, and thatoften many factors enter into the, détermination of the 
prpblem. Qbyjiously, however, the effect of the réduction upon the 
earninga is the flrst and principal matter to be considered. This is 
a matter of computation. The power of regulating railroads is 
often said to be a législative power vested in the lawmaking body, to 
be exercised fpr the gênerai welfare. Within the tenu "régulation" 
are embraced two ideas: One is the mère control of the opération of 
the roads, prescribing the rules for the management thereof, — ^mat- 
ters wbiçh affect the convenience of tàe public in their use. Régula- 
tion, in this sensé, may be considered as purely public in its charac- 
ter, and jn no manner trespassing upon ihe rights of the owners of 
railroads. But within the scope of the word "régulation," as com- 
monly used, is embraced the idea of flxing the compensation which 
the owners of railroad property shall receive for the use thereof; 
and when régulation, in this sensé, is attempted, it necessarily affecta 
the property interests of the railroad owners; and it is "régulation," 
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în this sensé of the term, that we are to consider in the présent 
cases. 

Therè are certain matters wliich embarrass tliese cases, and ren- 
der ail computations more than ordinarily difficult. One is tliis: 
The varions companies are doing an interstate as well as a local busi- 
ness. If thèse roads were whoUy within the state, and only local 
business done by them, the computation would be much simplifled, 
and the effect of the réduction in rates upon the property more easily 
disclosed. But ail of thèse roads are interstate roads, and a large 
portion of their business is interstate business. Some of it is local 
business in other states than Nebraslca. Now, it will not do to look 
simply at the gross earnings, and, because the réduction therein made 
by the enforcement of this statute stUl leaves enough to pay reason- 
able compensation to the owners of the property, uphold the act, be- 
cause, if the législature of Nebraska can put in force this tariff for 
local business, the législatures of other states through which thèse 
roads run, and the congress of the United States, may make cor- 
responding réductions in the rates on ail other business, local and in- 
terstate, and the aggregate of such réductions might entirely desti-oy 
ail earning capacity from the property. 

Another matter to be noticed is this: There is in this act no inter- 
férence with the passenger tariiï, but only a maximum for freight 
rates. So we cannot place ail the local expenses over against ail the 
local receipts, and draw our conclusions therefrom. We hâve an at- 
tempt by the législature to prescribe a maximum tariiï for only the 
transportation of freight within the limits of Nebraska, and are called 
upon to détermine whether the rates so fixed are unreasonable, and 
afford no faîr compensation to those who hâve invested their means 
in thèse raiiroad properties. In order to détermine this, we must as- 
certain what it costs to carry this local freight, what the receipts 
hâve been therefrom, and what réduction wUl be made in such re- 
ceipts by the application of this act, and then we must take such 
proportion of the gross investment in the roads as the présent 
earnings from local freights bear to the total earnings of the road. 
From thèse computations, we may see whether the réduction made 
by this act in the local freights, if applied to ail the company's busi- 
ness, would leave any compensation to the owners, and, if so, hOw 
much. Obviously, the problem thus presented is one of exceeding 
diflficulty. Fortunately, we hâve in Mr. Dilworth, the secretary of 
the state board of transportation, one of the défendants' witnesses, 
a gentleman whose competency and credibility are unchallenged. 
In the computations which I hâve made, I hâve relied mainly on his 
figures. From the labyrinth of tables, figures, and estimâtes pre- 
sented in the testimony, and discussed by counsel in their briefs and 
arguments, let me take thèse two tables, presented by Mr. ]Oilworth, 
which seem to lay the basis for some fair calculations as to the effect 
of this act upon the business of the varions companies: 



EXHIBIT 30. £ 

Tons Carried, Tonnage per Mile, and Percentage of Bxpenses for Years ending Jxine 30, 1891^ '^ 

--_ ). - . .- . ;. 1892, and 1893. (Nebraska.) - - - — - ^ 



Burlington & Missouri R. R. R. in Neb. 

Chicago, St Paul, Minn. & Omaba 

Fremont, Elklïom & Missouri Valley. . . 

Union Pacific Rajlway. . 

Omaha & Republlcan Valley. 

St. Joseph & Grand Island 

Kansas City & Omaha. 

Bm-lington & Missouri R. R. R. in Neb. 

Chicago, St Paul, Minn. & Omaha 

Fremont, Blkhorn & Missouri Valley. . . 

Union Pacific Railway 

Omaha & Republican Valley 

St Joseph & Grand Island 

Kansas City & Omaha 

Burlington & Missouri R. R. R. in Neb. 

Chicago, St Paul, Minn. & Omaha 

Fremont, Blkhorn & Missouri Valley. . . 

Union Pacific Railway 

Omaha & Republican Valley 

St. Joseph & Grand Island 

Kansas City & Omaha 



So. ol- fonis 
Carried Lo- 
cally. 



538,824 

64,496 

141,056 

152,028 

61,448 

2&,078 

8,743 



No. Tons fA 

Interstate 
FrélftitCar- 
ried. 



1,448,229 
228,671 
654,400 

1,908.845 

409,270 

178,169 

78,694 



Ho.^oiMotlo- 
eal Freight 
Carried 1 
Hll«. 



73,075,310 

10,267,118 

21,863,680 

28,908.124 

4,579,104 

1,497,658 

403,751 



No. of Tons 
of Interstate 
Freight Car- 
ried 1 une. 



196,415,962 

36,397,629 

101,644,999 

362,066,694 

30,499,041 

10,640,979 

3,634,(^ 



Total No. of 
ToBs, lioéal 
ând Inter^ 
State. Car- 
ried 1 Mlle. 



269,491,272 

46,664,747 

123,508,679 

391,874,818 

35,078,145 

12,138,637 

4,037,833 



No.of PSssen- 
gers, Iiocial 
and lntér> 
State, Car- 
ried 1 Mlle. 



69,594,747 

7,403,263 

24,898,729 

66,072,587 

10,295,137 

2,308,918 

912,210 



"Percentage jîrf 
Ëxpenses to 
ËHrnings. 



66.24 
70.78 
49.87 
68.94 
120.26 
96.44 
99.54 






O 



<! 
O 



05 



1892. 



574,653 
65,762 
158,350 
192,865 
63,999 
39,657 
10,823 



1,996,437 
264,403 
846,312 
1,882,112 
628,351 
303,550 
194,089 



91,139,965 

11,028,287 

24,069,200 

42,970,322 

4,659,127 

2,005,851 

481,515 



316,552,193 

44,321,384 

128,425,903 

419,300,773 

45,745,647 

15,355,015 

8,635,016 



407,692,158 

55,349,671 

152,495,103 

462,271,095 

50,404,774 

17,360,866 

9,116,531 



70,038,243 

8,833,405 

21,874,987 

56,926,269 

10,058,442 

2,472,538 

864,030 



64.23 
65.93 
70.71 
56.44 
93.12 
74.23 
75.19 



1893. 



583,294 


2,221,005 


93,793,675 


357,131,753 


450,925,428 


83,091,418 


65.51 


78,753 


279,218 


12,848,551 


45,554,417 


58,402,968 


9,074,093 


64.58 


187,804 


800,158 


26,855,972 


114,511,328 


141,367,300 


23,209,212 


55.66 


220,061 


2,068,568 


45,948,736 


431,949,561 


477,898,297 


63,422,117 


58.51 


68,237 


683,868 


4,257,988 


42,706,297 


46,964,285 


11,028,131 


94.14 


00,452 


337,647 


2,774,860 


18,576,845 


21,351,705 


2,834,169 


62.05 


15.484 


205.725 


658,534 


8.750.126 


9.408.660 


875,415 


76.50 



DEFENDANTS' EXHTBIT 4. 
Estimate of Local Business and tlie Effect of House Boll 83 ou the Following Named Railroads. 





Nnmber cl 
Tons Hauled 
liOcally, 


Arera ge 
Amount Ee- 
celved for 
Each Ton 
Hauled. 


TotalAmonnt 
Eecelr ed 
for To n s 
Hauled Lo- 
cally. 


TotalAmonnt 
of E eduo- 
tion Caused 
by H. E. 88. 


A m o n n t Be- 
ceived from 
Paeaenger 
Business. 


Amonnt Re- 
celved for 
P r e 1 g h t 
Hauled in 
Nebraska, 
Inclading 
T b r ongh 
and Local. 


TotalAmount 
Kealized on 
Ail BnsineHs 
Done In the 
!Jtat«. 


Fer Cent, of 
Réduction 
on AU Busi- 
ness Done 
in the State 
by H. B. 83. 


Burlington & Missouri 
R. R. R. In Neb 


574,653- 


$2.15416 


$1,237,884 


$365,175 


$2,369,714 


$5,538,766 


$7,908,242 


.044 


Chicago, St Paul, Mlnn. 
& Omaha , .. 


65,762 


1.87089 


123,033 


36,294 


263,458 


472,051 


763,509 


.047 


Fremont, Elkhorn & 
Missouri Valley 


158,350 


2.12633 


336,714 


99,310 


598,219 


1,495,468 


2,093,687 


.047 


Union Pacific Rallway. 


192,865 


2.06498 


398,262 


117,487 


977,264 


4,284,793 


5,262,057 


.022 


Omalia & Kepublican 
Valley 


63,999 


1.38026 


88,335 


26,043 


305,668 


955,626 


1,261,294 


.022 


Bt. Joseph & Grand 
Island 


39,657 
10,823 


.63051 
.61261 


31,004 
6,630 


8,836 
1,889 


71,083 
41,123 


216,395 
125,530 


287,478 
166,653 


.030 


Kansaa City & Omaha. 


.011 
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Exàibit, 4 shows the amount actually received for buôiness withîn 
the State wring the year ending' June 30, 1892, bjr the yàrious jroads 
whose intërèsts are in controT&rsy in thèse cases; ajso,ithe amount 
of reductièn in those receipts which would hâve resulted if the rates 
prescribeq by house roU 33 had been in force dufing that year. In 
Exhibit 20 i^f found the percentage pf expenses to eamings upon the 
business of |hose companies. Obvibusly, the cost of transportation 
would be th| saine whether the companies received the priées which 
they did |n fact receive, or the red;Uced rates prescribed by house 
roU 33. If the cost of hauling local freight was the same as that of 
the other i business done by the roads, in order to ascertain what 
amount tlie «companies èàmed from local freight, it would be neces- 
sary to m^fiply the.gross receipts l)y the percentage of expenses to 
eamings. j Itis would rfiow the aniount that It ci9st to carry that 
freight, and the différence between that cost and the receipts would 
be tiie aniount of the net eamings. From such net earnings sub- 
tract the ambunt of réduction causedby house roU 33, and the resuit 
will show; Whether, undèr 8uch rafes, the companies would hâve 
earned anything from loical freight^ and, if so, how much. Making 
this compûtation, and plactng the reéùlts in a table, and we hâve the 
foUowing: 



00 



o 

d 

12; 
o 

P 






Burlington & Missouri R. E. R. in Neb. 

Clilcago, St Paul, Minn. & Omaha 

Fremont, Blkliorn & Missouri Valley. . . 

Union Pacific Rallway 

Omaha & Republican Valley 

St. Joseph & Grand Island 

Kansas City & Omaha 



G r o H H Tt e- 
c e ip ts, op 
Total 
Amount lie- 
cei ved for 
Tons 
Hanled Lo- 
cailj. 



$1,237,884 

123,033 

330,714 

398,202 

88,335 

31,004 

6,630 



Per centage 
ol Expenses 
t o E a r n. 
ings. 



64.23 

65.96 
70.71 
50.44 
93.12 
74.23 
75.19 



C'est of Haul- 
lHK Local 
Frelght. 



?759,092 

81,152 

238,090 

224,779 

82,257 

23,014 

4,985 



Net ËarnlDj^s 
froui bocal 
Freight. 



$442,792 

41,881 

98,624 

173,483 

6,078 

7,990 

1,645 



Total Amoant 
ot Réduc- 
tion ca.nsed 
by H. K. 88. 



$365,175 

36,294 

99,310 

117,487 

26,043 

8,836 

1,889 



Net EarninffH, 
If Rates Pre- 
Bcribed by 
H.R. !)3had 
b een lu 
Force. 



$77,617 
5,587 



55,596 



D etieiensy 
from Sam* 
Canse. 



$19,965 
846 
244 



iSâ ISDJ^AL REPOBTER, VOL 64. 

From this taWe It will be seen that if, during that year, ttese 
companies had been limitied in their charges to thé rates prescribed 
by this house roll, four bf them, to wit, the Fremont, Elkhorn & 
Missouri Valley, the Omaha & Eepublican Valley, the St. Joseph & 
Grand Island, and the Kansas City & Omaha, would not only hâve re- 
ceived nothing by way of eamings, but would actually hâve been 
carrying the freight at a loss. ïhe three other roads would hâve 
made, respectively, net earnings of 177,617, $5,587, and $55,996. This 
ia upon the assumption that the cost of carrying local freight is the 
same as that of carrying through freight, and hence that, applying 
the gênerai per cent, of expenses, enables us to détermine accurately 
the eamings from local freight. But the testimony shows that the 
cost of carrying the local freight is largely in excess of the cost of 
other business. The exact per cent, of such excess is not disclosed. 
It may, perhaps, be diflQcult to détermine it accurately. Mr. Fink, a 
witness for the plaintiffs, — ^a gentleman of large expérience in rail- 
road transportation, and of national réputation as an authority in 
such matters, — says that the cost of carrying local freight is four 
times that of carrying through freight; Mr. Utt, another witness for 
the plaintiffs, who is the commissioner employed by the Commercial 
Glub, of Omaha, to look after railroad transportation matters af- 
fecting the business of the city, testifles that the one costs six timea 
as much as the other; while Mr. Dilworth, the secretary of the de- 
fendant board, and their principal witness on matters of this kind, 
also says that it costs more to do local than through business; that 
the percentage of operating expenses on the local business would 
- exceed the percentage ou ail business probably 10 per cent., and 
might run up to 20 per cent., — possibly, might be higher than that. 
Of course, this testimony is not like that which we hâve heretofore 
been examining, where the figures and per cents, are accurate and 
certain, but is largely in the way of estimate. And yet it is clear 
from the testimony that the per cent, of expenses for carrying local 
freight is considerably above the total per cent, of operating ex- 
penses. Now, turning to the last table, it will be seen that, if the cost 
of carrying local freight was 7 per cent, more than the gênerai per 
cent, of expenses, the Burlington & Missouri Kiver Company would, 
under the réduction caused by house roll 33, hâve earned nothing 
from the transportation of local freight; if only 5 per cent, the 
Chicago, St. Paul, Minneapolis & Omaha road would likewise hâve 
earned nothing from that source; and, similarly, the Union Pacific 
Eailway, if the per cent, was 14.1 per cent. It is difiicult to resist 
the conviction that if the rates prescribed by house roll 33 had been 
in force during the year ending June 30, 1892, not a single one of 
thèse roads would hâve eamed a dollar from the transportation 
of local freight. It is true that Exhibit 4 shows the eflect of the ré- 
duction caused by house roll 33 only for the business of a single year, 
— that ending June 30, 1892; but a comparison of the business in 
1891 and 1893 with that for 1892, as found in Exhibit 20, shows an 
average per cent, of expenses less in 1892 than. in either of the other 
years. So that etidently the year 1892 was selected by the board of 
transportation for the making of its table, Exhibit 4, as the most 
favorable. But light upon this législation is further thrown by 
another table orepared by défendant, as foUowa: 
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DEFENDANTS' EXHIBIT 23. 

Statement Showing Mileage, Capital Stock, and Funded Debt of the FoUowing Named Eail- 

roads for the Year Ending June 30, 1893. 



C. B. & Q 

C, st. p., M. & o. 

F. E. & M. V 

U. P. Ey 

o & R. V.. 

St J. &G. I 

K., G. & O 



Entire MlIeage. 


Capital Stock. 


Fnnded Debt. 


Total. 


Capital Stock 
per Mlle. 


Fnnded Debt 
per aile. 


Total for MOa. 


5,290 


$76,397,400 


$116,580,980 


$192,978,380 


$14,439 


$22,034 


$ 36,473 


1,356 


34,050,126 


23,742,800 


57,792,926 


25,103 


17,504 


42,608 


1.300 


30,370,000 


21,119,000 


51,489,000 


23,352 


16,238 


39,590 


1,826 


60,868,500 


128,734,397 


189,602,897 


33,318 


70.468 


103,786 


482 


2,420,550 


5,941,000 


8,301,550 


5,021 


12,324 


17,345 


251 


4,600,000 


8,721,405 


13.321,405 


18,322 


34,768 


53,060 


193 


4,410,000 


2,713,000 


7,123,000 


22,769 


14,007 


36,007 
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Take the Union Pacific Saiïway, wliose net eàrnifiigs for locaï 
freight seem greater than thbsè of any other company, and by tMa 
last table it appears to be bonded for $70,468 per mile. Tbe total 
mlleage of that road within tbe state is 467 miles; so that, if the 
bonded incumbrance were distributed according ,to mUeage, the 
burden resting upon the part of the road within the state of Nebraska 
would be |32,90§,556. Six per cent, interest on this (the amoiint 
allowed by act of congress incorporating the company, ànd which is 
the rate on the 'original mortgages, at least) is |l,974,5i3, or the 
amount to be paid ont of the earnings of the road before the stock- 
holders are entitled to any dividends. From Exhibit 4 it appears 
that the receipts for ail business done in the state was $5,262,057 ; 
for hauling local freight, $398,262, or àbout 7| per cent of the gross 
receipts. Local freight, therefore, should earn 7^ per cent, of the 
amount necessary to pay the interest on the bonded indebtedness 
resting on the liûes in tiie state. Seven and one-half per cent, on 
$1,974,513 is $14^,088. But the net earnings for local freight that 
year were $173^483, showing that there was only about $25,000 
earned froni local freight, to be distributed among the stockholders; 
and this upon the assumption, in the face of the testimony to the 
contrary, that the çost of çarfyihg locai freight is exactly determined 
by the geneml p^r ç^nt. of expansés to earnings. By the same table 
it appears tib.at if the fates prescribed by house roll 33 had been in 
force the ef^r^iings from local freight, upon like assumptlon, would 
hâve been $55,996, or but little more than one-third of the amount 
necessary to pay the portion of the interest on the bonds properly 
chargeable to local freight. If it be said that it is net a fair appor- 
tionment of the îionded indebtedness, to distribute it by the mileage, 
because the cost of construction in the mountainous part of the road, 
west of Nebraska, was much greater than such cost within the limits 
of the state, ànd jf it be said that the cost of material and labor at 
the time of construction was far in excess of the présent cost, and 
that there Was extravagance, if not corruption, in carrying on the 
work of construction (aU of which is undoubtedly true), it is also true 
that the act of congress under which the company was chartered and 
the road constructed provided for the issue by government to the 
company of bonds to the amount of $16,000 a mile Tvithin the limits 
of the state of Nebraska, to be a second lien, and with power in 
the company to exécute a prior mortgage for a like amount. Con- 
gress, therefore, in the inception of the work, made spécifie provision 
ifor an indebtedness of $32,000 per mile on the road within the limits 
of the state. In order, to meet its share of the interest on such in- 
debtedness, the local freight should hâve earned $67,248, or about 
$12,000 more than would hâve been earned under house roll 33. 
Again, there is -a volume of testimony as to what it would cost to 
reproduce thèse varions roads; such amount being, as claimed, a 
fair test of the gresent value. I shall not — now, at least — attempt 
to make any coniparison of this testimony, but, for présent purposes, 
content myself with taking this concession from the brief of the 
défendants' counsel: 
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"There is sufflcient testimony In this record to jnstify the conclusion that 
the aver^^ge çpst of reproduction or value of the roads In the state of Ne- 
braska does not exeeed $20,000 per mile, Including rlght of way, railway 
tracks, equipment, station houses, telegraph Unes, and terminal propertles." 

Tbe présent value of the Union Pacific Kailway property in the 
«tate, at the sum named in this concession, would be $9,340,000. To 
pay 6 per cent, on this conceded value would require, as its con- 
tribution to the eamings f rom the local f reight, $42,030. Or, in other 
words, upon the conceded value, the local-freight eamings, as le- 
duced by house roll 33, would hâve paid but their proportionate share 
of 8 per cent, interest. If a proportionate réduction in rates was 
made by other states and by congress (and, of course, such a réduc- 
tion, would be equally within their power), so that the total net 
«arnings of the road would be but 8 per cent, on this conceded value, 
obviously only the holders of the ârst lien would receive fuU interest 
on their indebtedness, while the holders of subordinate liens would 
receive but a fraction thereof. AU the stockholders would go with- 
out compensation, and soon their investment be swept away by fore- 
closure proceedings. Take the same process of computation, and 
apply it to the only other company which would hâve any amount of 
earnings under the réduction caused by house roll 33, to wit, the 
Burlington & Missouri Kiver Eailroad in Nebraska. Beyond the 
statement in Exhibit 23 of the capital stock and funded debt per 
mile of the Chicago Burlington & Quincy Company, which owns and 
opérâtes the Burlington & Missouri River Eailroad, we hâve, f rom the 
testimony of its auditor, the exact amount of mortgage indebtedness 
resting upon the road within the limits of the state, and the amount 
of interest charges due therefrom, to wit, an indebtedness of $45,- 
268,992.80, and interest charges for the year 1892, $2,224,171.17. 
The amount received for local freight was about 16 per cent, of the 
total amount realized on ail business done in the state, as appears 
from Exhibit 4. Sixteen per cent, therefore, of this interest, should 
hâve been earned by the local freight. Sixteen per cent, is $355,867. 
But the table shows that the net earnings therefrom, under the rates 
preseribed by house roll 33, for that year, would hâve been only $77,- 
617, — not a fourth of the amount which it should contribute to the 
payment of such interest. But again, as Mr. Dilworth testified, the 
average réduction on local rates caused by house roll 33 is 29^ per 
cent. The tariff which was in force at the time of the passage of 
this act had been for some three or more years flxed by the voluntarj-^ 
action of the railroad companies, and the réduction of 29| per cent. 
was from its rates. It must be remembered that thèse roads are 
Gompeting roads; that compétition tends to a réduction of rates, 
sometimes, as the history of the country has shown, below that which 
affords any rémunération to those who own the property. Can it be 
possible that any business so carried on can suffer a réduction of 
29^ per cent, in its receipts without ruin? What would any busi- 
ness man, engaged in any business of a private character, think of 
a compulsory réduction of his receipts to the amount of 29^ per cent.? 
The eiïect of this testimony is not destroyed by the table offered of 
the percentage of réduction on the total amount of business done 
by thèse companies in the state, as follows: 
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0., St P;, M. &0 4.5% 

F., E. &M. V .........; 4.1% 

U. P.. 2.0% 

O. &R. V 1.9% 

St J. & O. Z.... 2.7% 

K. C. & O .,,., ..,,-.... 1.5% 

For such a table indioates, as is farther shown by défendants' Ex- 
hibât 4, hoW small a proportion of thé total amount of business done 
in the state cornes from purëly local freight. îîôr is it weakened by 
any comparison between the amount of réduction and the total re- 
ceipts from ail business. It înay be, as stated by counsel, that the 
annual eamings of the OMcagoi, Burlington & Quincy Company are 
$27,916^128, and that the totâ amount of réduction caused by this 
house roU 33 is only |365,178. It may be that the capital stock of the 
Company IB f 76,407,500, and that $365,175 distributed among the 
stockholders may not be, for any of them, a great sum; but the en- 
tire eamings of the Chicago, Burlington & Quincy are more than 
20 timëS the receipts from local freight in Nebraska, and to reduce 
such eamings by 20 times $365,175 would make a startling différ- 
ence la their amount The fact that the state of Nebraska eau reach 
only oûe-twentieth of the total eamings gives it no greater right to 
make a réduction in respect to that one-twentieth than it would 
hâve, had it the power over the total eamings, and attempted in 
them a Hke per cent, of réduction. If it would be unreasonable to re- 
duce tiie total eamings of thèse roads 29 J per cent, it is prima façie, 
at least, equally unreasonable to so reduce any single f ractional part 
of such earnings. 

It is, however, urged by the défendants that, in the gênerai tariffs 
of thèse companies, there is an inequality; that the rates in Ne- 
braska are higher than those in adjoining states; and that the ré- 
duction by house roll 33 simply establishes an equality between Ne- 
braska and the other states through which the roads run. The 
question is asked, are not the people of Nebraska entitled to as 
cheap rates as the people of lowa? Of course, relatirely, they are. 
That is, the roads may not discrtminate against the people of any 
one state. But not nece^arîly absolutdy as cheap, for the kind and 
amount of business, and the cost thereof, are factors which détermine 
largely the question of rates, and thèse vary in the several states. The 
volume of business in one state may be greater per mile, while the 
cost of construction and of maintenance is less. Hence, to enforce 
the same rates in both states might resuit in one in great injustice, 
while in the other it would only be reasonable and fair. Compari- 
Bohs, therefore, between the rates of two states, are of little value, 
unless ail of the éléments that enter into the problem are presented. 
It may be true, m testifled by some of the witnesses, that the existing 
local rates in Nebraska are 40 per cent higher than similar rates 
in the state of lowa. But it is also trae that the mileage eamings 
in lowa are greater than in Nebraska. In lowa there are 230 peo- 
ple to each mile of railroad, while in Nebraska there are but 190; 
and, as a gênerai rule, the more people there are the more business 
there is. Hence, a mère différence between the rates in two states 
is of comparatively little signifleance. 
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Another matter must be noticed. As heretofore stated, the year 
1892, upon which the estimâtes given by Mr. Dilworth are made, 
seems to hâve been the most favorable of the three years in respect 
to which figures are given. In addition to the inference drawn from 
thèse tables, the testimony of witnesses shows that that year was 
one of the most prosperous years for railroad business in quite 
a length of time. Now, it is one of the diflaculties of this case that 
no provision is made for the varying conditions of business in différ- 
ent years and parts of years. Maximum rates are prescribed, above 
which the roads mày not go, no matter what unforeseen events may 
affect the amount of business which they are doing. Indeed, since 
the argument of thèse cases, the railroad business in the West suf- 
fered a most serious prostration, growing out of the fearful strikes 
in the month of July. A statutory and flxed tariff, like the one be- 
fore us, has no provisions for such contingencies as that. The loss 
is cast absolutely and wholly upon those who hâve invested their 
money in railroad business. In short, it deprives thèse property 
owners of aU chances to make profit which resuit from private con- 
trol of business, and compels them to pay out of their pockets ail 
the losses which resuit from the enforcement of an absolute system. 

I might prolong this opinion, and notice many other matters which 
hâve been referred to by coansel. I hâve done a great deal of work 
in computations, — ^work which is properly the duty of a spécial mas- 
ter, but which I hâve done in order to satisfy myself as to the effect 
of this réduction of rates on the business of thèse railroads. I hâve 
not attempted to introduce ail of thèse computations into this opin- 
ion. It is long enough as it is. The computations and tables which 
I hâve placed indicate the lines of inquiry which hâve seemed to me 
most satisfactory. The conclusion to which I hâve corne is that, 
having regard to the présent condition of afEairs in the state, the 
présent volume of business done over thèse roads, and any probabili- 
ties of an early change in that volume, a réduction of 29^ per cent, 
in the rates for local freight is unjust and unreasonable to those who 
hâve invested their money in thèse railroad properties. I appreciate 
fully the embarrassments and difficulties attending an investigation 
of this kind. I am reluctant, as every judge should be, to interfère 
with the deliberate judgment of the législature. I hâve taken much 
time to study this case in ail its relations, and hâve corne, though re- 
luctantly, to the conclusion I hâve stated, and am therefore con- 
strained to order decrees in behalf of the plaintiffs, staying the en- 
forcement of this tariff uiwn the companies named in the bills. It 
may be said that, even if fumishing no reasonable rémunération to- 
day, the resuit might be différent under an increase of business. 
That, of course, is possible; and it may be that, as the volume of 
business increases, the time wiU corne when the rates fixed by this 
house roll 33 will be reasonable and just. So there should be en- 
tered, as a proviso to the decrees, that leave is reserved to the 
défendants, at any time that they are so advised, to move the court 
for a reinvestigation of the question of the reasonableness of thèse 
rates. 
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(Circuit C50tutj S. D. New York. Octobar 31, 1894.) 

ituLROÀD Cosa'AWiBSr^REè^vBRS— Paymênt op IntbSbstOn Bonds— Priobitt. 
tJpon à'rèquest fèt Instructions bf the recelvei* of défendant, an in- 
solventraUroad carporàtlon, as to payment of Interest on bonds, it ap- 
peared (5L) thfit pne séries of bonds was issuçd by détendant, and secured 
by a mo;rteftS«! of stocjïs aind bonds which had a market value largely In 
excess éf tîfe àmount of boHds Issuéd, and producèd an Income in excess 
of the lùtërëst on such bônflà, and Tfhlch secured tô défendant control of 
propertles formlng Intégral aiid essentlal parts of Its System, which 
would beflost if such stocks, etp.» were sold undçr fopeclosure; (2) that 
another sériés conslsted Qf flrst mortgage bonds of a road constituting 
a Unk of Xitel Importahcêln aéffendant's System, the Iobs of which by 
foreClbsùTe wouiu greatly depreclate the value of the rest; (3) that an- 
other séries conslsted of llke bonds of another road> bf great value to de- 
fendant's iSîStem; (4) that another séries conslsted of bonds secured by 
a deposlt of four sets of past-due coupons of defendant's second Con- 
solidated mprtgage bonds, which coupons, undér the terms of that mort- 
gage, Were stiperlor In llén to cbupons of the same bonds subsequently 
maturlng. Bélii,, that the coupons of each of thèse séries of bonds should 
be paid by the receiver,out of any avallable funds,be(fore payment of cou- 
pons of the sald second consolldated mori:gage bonds maturlng during the 
receivershlp, àlthough such second consolldated mortgage wàs prlor in 
date to ail the aforesaid mortgages, and notwithstanding there was a 
question «s to whether the lien of such second consolldated mortgage 
upon the stocks and bonds covered by the flrst-mentloned mortgage was 
not superlor to the lien of that mortgage, which question could not be 
determined in this suit. 

This was a proceediûg by Trenor Luther Park against the New 
York, Lake Erie & Western Eailroad Company for the appointment 
«f recexTers and for other relief. John King and John C. McCul- 
lough were duly appointed receivers, and In Atigust, 1893, the Farm- 
eis' Loan & Trust Company petitioned the court for leave to intervene 
àa a party défendant, and an order was made to that efEect. The 
«ause is now before the court on pétition by the Farmers' Loan & 
Trust Company praying for an investigation by the court, and an 
order respecting the payment of certain demands against the rail- 
roàd Company by the receivers. 

Frédéric B. Jennings, for receivers. 

Herbert B. Turner and Frederick Greller, for Farmers' L. & T. Co., 
ifor motion. 
James C. Carter, for second consolidated bondholders. 
Francis L. Stetson, for certain second consolidated bondholders. 

LACOMBE, Circuit Judge. Eeceivers of the défendant rail- 
jroad Company w^re heretoforç in this action appointed, and are now 
jiftdmiaistering their trust. The défendant trust company is the 
luortgagee in trust under varions mortgages covering property of 
the défendant railroad company. Among thèse mortgages is one 
bnown as the: '^New Second Consolidated Mortgage," dated Oçtober 
,5, 1878, under which bonds to thQ amount of |3 6,097,400 are outstand- 
ing. The coupons falling due on this mortgage since receivers hâve 
been appointed hâve not been paid, the receivers not being in 
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receipt of sufl&cient net income to meet them; but proceedings to 
foreclosé hâve not been instituted, as the mortgage provides therefor 
only in tlie event of default on each of six successive coupons. ïlie 
trust Company now présents a pétition, accompanied by a letter 
received from the holders of a large number of thèse bonds, in which 
letter it is stated that there is reason to apprehend the payment by 
the receivers of interest installments soon to grow due upon certain 
bonds of the défendant company, and companies ov?ned or controlled 
by it, which are subséquent and inferior in point of time or of lien, 
or of both, to the bonds secured by the said second Consolidated 
mortgage. The pétition prays that the court will malie such in- 
vestigations as may be proper, and will make such order as to the pay- 
nient of the varions installments of interest as the circumstances 
may demand. A supplemental pétition présents another letter re- 
ceived from the holders of $27,000,000 of the second Consolidated 
mortgage bonds, urging the trust company to impress upon the 
court the importance of instructing the receivers to pay promptly 
at maturity such interest on bonds of four séries therein named, and 
which are secured by mortgages subséquent in date to the said second 
Consolidated. Counsel representing both sets of second consolidated 
bondholders hâve been heard on the argument. The receivers, in 
answer to the pétition, set forth certain facts, and also submit the 
question to the c^ourt with a request for instructions. The bonds 
upon which it is all«ged that installments of interest are about to be 
paid are thèse: 

No. 1. Collatéral trust bonds of défendant railroad, $3,344,000, 6%. Mort- 
gage dated November 1, 1882. Coupons due November Ist and May Ist, 

No. 2. First mortgage bonds, Chicago & Brie Railroad Company, $12,000,- 
000, 5%. Mortgage dated August 21, 1890, and guaraintied by défendant 
railroad. Coupons due November Ist and May Ist. 

No. 3. First mortgage bonds, New York, Lake Erie & Western Coal & Bail- 
road Company. $3,000,000, 6%. Mortgage dated May 15, 1882, and guaran- 
tied by défendant railroad. Coupons due November Ist and May Ist. 

No. 4. Income bonds of défendant railroad, $508,008, 6%. Coupons due De- 
cember Ist and June Ist. 

No. 5. Funded coupons bonds of 18S5, $4,031,000, of défendant railroad, 5%. 
Mortgage dated November, 1885. Coupons due December Ist and June Ist. 

As to No. 4, — the income bonds, — it appears that no interest upon 
them bas been eamed, and that none is to be paid. They are there- 
fore withdrawn from further considération. The coupons on Nos. 1, 
2, and 3 fall due November Ist, and the court intimated upon the ar- 
gument that it might not be possible, within the brief time remain- 
ing before that day, to examine and dispose of ail the points raised 
with regard to them. Upon investigation, however, it appears that 
the questions now presented for détermination are not at ail as com- 
prehensive as was then supposed, and there is no reason why the 
answers to them should be further delayed. 

No. 1. The Collatéral Trust Bonds. In 1882 the défendant rail- 
road, being the owner of stocks and bonds of various corporations, 
pledged them to the United States Trust Company as security for a 
séries of bonds issued by défendant. The various stocks and bonds 
thus pledged were speciflcally enumerated in the indenture of mort- 
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gage, saiid tkeywere 4elivered to the United States Trust Company, 
the tfaUroad reserving the power of voting on such stocks and bonds, 
so as not to lose its control of the svibsidiary corporations. In case 
of si» nionths' default In payment of interest on the collatéral trust 
bondSj the United States Trust Company was authorized to seU the 
pledgedîSecurities at, public auction upon three months' notice. 
The amount of collatéral trust bonds outstanding is $3,344,000. The 
pai? value of the stocks and bonds pledged for their payment is about 
|8,000,0,00, and their actual value not less than three times the 
amount of collatéral trust bonds outstanding. The pledged stocks 
an4 bonds are paying interest, annually, in excess of the interest due 
on the trust bonds by over $50,000. It appears, moreover, that in 
Bome instances such pledged stocks secure to their owner. the control 
of property which is, and has been for many years, an intégral part 
of the Erie Railroad System. The anthracite coal lands and the 
bituminous coal lands, froïn which the road draws a large part of 
its supply of coal, are owned by corporations, the entire capital stock 
of which isincluded among the securities thus pledged. It is plain 
that if, upon default in the payment of the interest falling due on the 
collatéral tcust bonds, the trustée should, as the mortgage provides, 
déclare the whole principal due, and sell the pledged securities in the 
open market to the highest bidder, the value of the property which 
was placed in the hands of thèse receivers to be epnserved for the 
beneflt of ail the creditors would be most seriously impaired. Cer- 
tainly, such a catastrophe should not be allowed to overtake the 
property while in the hands of the court if it is avoidable. It is 
urged, howëvjer, that no such disastrous conséquence could resuit 
f rom a failure by the receivers to meet the interest coming due on 
collatéral trust bonds. The second consolidated mortgage, whieh 
was made four years before thèse securities were pledged, enumerates 
not only the reàl estate, but also the estate, right, title, and inter- 
est of the Erie Company in varions corporations expressly named, 
and, in gênerai terms, "ail manner of mixed and personal property, 
ofwhatever nature or description the same may be, at the date of 
thèse présents owned or possessed by said party of the flrst part, or 
that may at any time hereafter, during the continuance of this trust, 
be acquired by said party of the flrst part." By the tenns of the 
mortgage, thèse securities, subsequently pledged to the United States 
Trust Company, were left in the possession of the railroad company, 
with a power of sale or exchange which is set forth in much détail 
in article 5 of the indenture. It is contended that the second con- 
solidated mortgage subjected ail the securities subsequently trans- 
ferred to the United States Trust Company to a lien superior to any 
obtainable by the latter company as trustée under the collatéral 
trust mortgage. Hence, it is argued that no title, save, perhaps, 
to an equity subordinate to the consolidated mortgage, could be 
conveyed by any attempted sale under foreclosure of the collatéral 
trust mortgage. In other words, the question presented is, what 
are the respective rights of the holders of thèse two mortgages in the 
stocks and bonds enumerated in the collatéral trust indenture? 
Manifestly, that is a question which this court should not now 
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answer. The iolders of the collatéral trust mortgage are not before 
us. The court is uninformed as to ail the facts, and unenlightened 
by the arguments of ail the parties in interest. Ail it is necessary 
or proper to détermine now is whether the receivers should default 
and allow forecloaure of the collatéral trust mortgage, on the 
chance that, when such foreclosure proceedings are instituted, the 
court before which the main question may come will hold that the 
holders of such mortgage acquired no right to sell out the securities 
enumerated therein, and with the certainty that, should such court 
reach an opposite conclusion, the property which was placed in the 
hands of thèse receivers to be preserved intact, as far as might be 
possible, for aU the creditors, secured and unsecured, in the proper 
order of their priorities, would be most seriously impaired. The re- 
ceivers should take no such risk. To do so upon spéculations as to 
the future décision of some other court would be simple recklessness. 
The receivers should, if they bave the money, pay the interest, and 
thus secure the pledged stocks and bonds beyond any peradventure, 
as assets valuable in themselves, and still more valuable because they 
préserve the control of subsidiary railroads, steamboats, coal flelds, 
and other appurtenances essential to the System as a whole. The in- 
terests of the second mortgage bondholders themselves, quite as 
much as those of ail other creditors, call for such action. 

No. 2. First Mortgage Bonds Chicago & Erie EaUroad. This 
road is part of the Erie System. It appears from the reports that 
It is not being operated at a proflt. A statement submitted by the 
receivers seems to indicate that, were it not for the fact that this 
subsidiary road is charged with a disproportionate share of certain 
expenditures, that resuit would not appear. Ail such questions of 
bookkeeping, however, may be disregarded. The road in question is 
269 miles in length, extending from Marion to Chicago. It is an in- 
tégral part of the main Une of the Erie Railway, and is the line by 
which it enters Chicago and secures the terminal facUities of that 
great railroad center. It must be assumed that, in the event of de- 
fault upon thèse flrst mortgage bonds, foreclosure would ensue, and 
the Chicago & Erie Eailroad be sold out to the highest bidder. To 
allow this to happen, if they hâve money in hand to prevent it, would 
be most reprehensible improvidence on the part of the receivers, un- 
less it can be shown that the dépréciation in the value of the 
whole property conséquent upon discarding its présent communica- 
tion with Chicago may be made good in some other way. Upon the 
argument it was intimated that a référence might be ordered touch- 
ing thèse bonds and those of the coal and railroad company, next 
to be considered, but upon further examination of the papers before 
the court it seems prématuré to make any such order. When any 
facts are presented tending to show that the loss of thèse 269 miles 
of road wiU not impair the value of the property, it will be time 
enough to send it to a master to take testimony, and report at a 
hearing where ail parties creditor, whether secured or unsecured, 
may hâve an opportunity to discuss the question. 

No. 3. New York, Lake Erie & Western Coal & Eailroad Company 
v.64F.no.2— 13 
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Bonds. ÏBeMlilation her© le about the sam«. Ilie road in question 
is the mâitt'llM wMch connects the Erie System with its coal flelds. 
Oret thiâ Iniè, Without paymient of any freight, it hauls the coal which 
it uses to dMtë-its engines on otlier parts of the System, The same 
remarks aj^py to thèse secnrities, and the same disposition should 
be made ol them, Untll f urther facts appear, the receivers should 
pay interest accruing on both thèse sets of bonds. 

No. 5. Punded CJoùpon Bonds of 1885. In the years 1884 and 1885 
the défendant Mtilroad defaulted on the payment of four successive 
coupons of the second consojidated mortgage bonds. Thèse coupons 
were deposited b;^ their holdérs with the Farmers' Loan & Trust Com- 
pany, as a trustée, to be held, "with ail the rights, lien, remédies, 
and sectirity incident thereto," in trust for the beneflt of, and as col- 
latèi^ secuPity for, a new issue of bonds, known as the "Funded 
Coupon Bonds of 1885," and taken by the holders of the coupons in 
exchange or substitution therefor. The funding coupon inden- 
ture, under whiCh thèse fuhded coupon bonds were issued, expressly 
provides that ail the rights; remédies, lien, and security incident to 
the coupon shall remain in full force for the purpose of obtaining 
or enforcing pàyment ofsaid funded coupon bonds. The same in- 
debtedness is répresented both by coupons and bonds. By the terms 
of the second consolidated mortgage it is expressly provided that each 
due coupon mu«t be paid in fuU before part payment of any coupon 
subsequently maturing. Upon winding up the affairs of the défend- 
ant raUroad company, therefore, thèse coupons would hâve to be 
paid in full before any subséquent installment of interest or the prin- 
cipal of the second consolidated bonds. The debt, therefore, répre- 
sented by thèse coupons and by the funded coupon bonds, is superior 
in point of lien to that répresented by subséquent coupons of the 
second consolidated bonds, and there is no reason why the receivers 
should be instnicted not to pay thëm, if there be net income available 
for that purpose. 

NOTE. For prior hearlng on motion of the New York, Pennsylvanla & 
Ohio Rallroad Côtnpany, as petitlôner, to instruct the receivers of the defend- 
aJQt as to the making of certain pàyments to petitioner, see 57 Fed. 799. 



PAGE et al. V. SUN INSURANCE OFFICE. 
(Circuit Court, t). Minnesota, Fpurth Division. November 6, 1894.) 

ISSUBANCE— PKO^TING LOSS. ; 

. Where property Is covered by both a spécifie and a compound policy, 
each coûteifiing a provision that the company shall not be liable for a 
greater proporadn of àny loss thàn the amount insured bears to the 
whol© lûsurancék the fuU amount of the compound policy la available for 

i . its due pioportlon. , . 

Action by Èâward S. Page ful^ Others against the Sun Insurance 
Office on a fire policy. 

In this case plaintifiEs, lumber dealers at AndJça, Minn., held four policies 
of Insurance for' $à,500 each, of Wliich the défendant issued one, on the 
westerly blocli of their lumber yards. They also held policies, amounting 
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to $40,000, covering the lumber on bèth the easterly and westerly bldcks. 
A loss occurred, solely upon the westerly block, to the amount of $30,982.02; 
and the only question to be determined is as to the' contribution to be pold 
under the seveTal policies. It is agreed that the yalues before the fire were 
$42,368,46 on tlie westerly block, aad $16,727.06 on the easterly block which 
was not damaged. Ail the policies were of the Minnesota standard fonn, 
and contained the foUowing clause: "Thls company shall not be llable under 
this policy for a greater proportion of any loss on the descrlbed property than 
the amount hereby insured shall bear to the whole Insurance * • • cW- 
ering such property." PlaintlfCs contend that the $40,000 compound policies 
are available for the payment of the losë on the westerly block, only in the 
proportion that the valuation of the westerly block bears to the combined 
valuation of both blocks; or, in other words, that amount is to be obtained 
by adding together the valuations of each block, divlding the $40,000 by that 
sum, and multiplying the dividend by $42,368.46, which gives the amount of 
$28,577.95; and it is stipulated that, if this view be correct, défendant is 
liable for $2,002.56. On the other hand, défendant Insists that the whole 
$40,000 Is available, and it is agreed that, if this raie is to be applied, the 
défendant is liable for only $1,549.10, and for this sum it has offered judg- 
ment 

Kueffner, Fauntleroy & Searles, for plaintift's. 
Kitchel, Cohen & Shaw, for défendant. 

NELSON, District Judge (after stating the facts). Under thie 
clause in the Minnesota standard policy, which is the contract gov:- 
eming the case, the limitation of liability is for a proportionate 
part of the whole Insurance covering the property; and the stipula- 
tion exempts the défendant from any greater liaMity than a part 
of the loss, to be measured by the whole amount insured. This 
rule, it seems to me, must be applied whether the other Insurance is 
by spécifie or compound policies. There is no intimation in the 
clause that compound or floating policies covering the same and 
other property are not to be considered as part of the whole In- 
surance covering such property. Let judgment be entered for 
plaintiffs in the sum of $1,549.10. 



SCHERMERHORN v. DE CHAMBRUN. 

(Circuit Court of Appeals, Second Circuit. October 16, 1894.) 

No. 136. 

1. Pkaud— Parties in Pari Dklicto. 

O., who was engaged as agent of certain heirs of one J., in efforts 
to recover property formerly belonging to J., under an agreement for 
compensation contingent upon succcss, made a contract, in 1876, with 
défendant, a lawyer, for services. O. made the agreed payments, and 
afterwards paid défendant other sums for further services. During the 
year 1876, 0. made contracts with sundry lawyers and other persons for 
services and advances, agreeing to pay them out of his sbare of the J. 
property, after payment of expenses and counsel fées, making their 
claims liens upon such share. In August, 1880, O. contractfed in writiug 
with défendant to pay' him $30,000 in considération of services rendered, 
the amount to be a lien upon C.'s share of the J. property. Défendant 
had rendered and continued to render important services throughout the 
litigation. After it» close, resulting in a comparatlvely small recovery, 
C. brought this suie to establish a trust for his benefit in the $30,000 
which had been paid to défendant, alleging that the contract of August, 
1880, was made upon a secret understanding between C. and défendant 
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1 that the $30,000 jjbouldbeheld In trust for 0., ta order to withdraw that 
afliount froTO theijlens of the contracts made in 1876, by maklng It appear 
! 1 to be paid as ooiunael fées. Défendant denied the Mcistence of such trust 
fî«W that, assuiftlng the alleged trust to be proved (as it did not appear 
t& be), It would constltute a fraud upon C.'s creditors under the con- 
tjracts ofj 1876, and a means of fraud upon others with whom he might 
contract, and equlty wonld not aid 0. to obtain the fruits of such fraud 
f rpj ihia eorcansplrator. 
8. Sajîb-^ATtoenb Y AND Client. 

>Che faet that défendant was a lawyer would not bring the case 

■wlthin the excepttoai as to tiansfers of property made by a client to his 

attoraey to defeat creditors, since it did not appear that O. was induced 

itto create the alleged trust by défendant'» suggestion or advlce, and the 

, exception exista only where client and attorney are not in pari dellcto, 

but the former acts under the advice of the latter. 

This wag a suit by Pierre De Chambrun, as administrator of 
CSiarles A. De Chambrun, against George J. Schermerliorn, to es- 
tablish and enforce a trust, and is now heard on défendant'» ap- 
peal from a decree of tlie circuit court in the Southern district of 
New York, sustaining the blll upon pleadings and proofs, and di- 
recting an accounting. 59 Fed. 504. The suit was originally 
brought by Charles A. De Chambrun, but after the complainant's 
proofs îiad been in part put In, he died, and his administrator was 
duly sttbstituted. The words "complainant" ot "De Chambrun," 
wherevër tièëd in this opinion, refer, of course, to the original com- 
plainant. Much of the record in this suit was before this court in 
De ChaMbruh T. Oampbdl's Adm'rs, 54 Fed. 231, and référence may 
be made ttt'the TOluminous statement of facts contained in the opin- 
ion in that case, ïauch of which is necessarily reproduced hère. 

Arthur H. Masten and Louis Marshall, for appellant. 
Eyerett f. Wheeler, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. Charles, Marquis De Chambrun, was 
a citizen of France, for some time prier to the transactions herein- 
after set forth a résident of this country, and attached to the French 
légation at Washington as its counsel and légal adviser. He was 
by profession a lawyer, though, of course, being an alien, not a prac- 
titioner in the courts of this state. Défendant is a lawyer, ad- 
mitted to the bar in 1867. TJntU 1869 he was employed as a 
law clerk, the latter part of the time in the office of Edmonds & 
Held, where he acquired some knowledge as to the Jumél litigation, 
iiereinafter referred to. Thereafter he entered upon the practice 
of his profession on his own a,ccount, continuing tiierein until the 
sunamer of 1876, when he met the complainant. For the period 
from 1870 to July, 1873, howevèr, he was employed otherwise than 
àt the bar. For many years there was pending in the United 
St9,tes courts what wàs khown aai the "Jumel litigation," which in- 
Tolved the title to Taluable real estate in the upper part of the 
eity of New York, in the possession of Nelson Chase and others, 
who derived their title from Madame Jumel, the widow of Stephen 
Jumel. Tbis litigation found its way into the suprême court of 
the United States in the case of Bowen v. Chase, 94 U. S. 812, 98 U. 



BCHEEMEEHOEN V. DE CHAMBRUH. 197 

S. 254. During the progress of that suit it was discovered that the 
property involved had at oue time belonged to Stephen Jumel, and 
it was claimed that the title thereto was still vested in his heirs. 
This clatm came to the knowledge of De Chambrun some time in 
1875, through one Joseph B. Stewart, a lawyer in New York, and on 
July 8, 1875, he entered into a oontract with Nathaniel Wilson, a 
lawyer in Washington, whereby they mutually agreed to under- 
take the recovery of the proi)erty for the heirs, and to divide be- 
tween them the net proceeds of such percentage as the heirs might 
agrée to pay. Thereupon De Chambrun set ont to find the heirs, 
who were résidents of France, — ^a resuit which he accomplished with 
the assistance of one Stanislaus Le Bourgeois, — and on April 20, 1876, 
he entered into a written contract with liem. By its terms he 
undertook and agreed to commence and carry on proceedings for 
the recoTery of the estate, and to bear the expenses thereof. The 
heirs agreed to pay Mm as compensation for his services and out- 
lay a sum equal to 47J per cent, of any money or property recovered 
in such proceedings, and as security for such payment gave him a lien 
upon such recovery. They also executed a power of attomey, giv- 
ing him full authority to act for them, retain counsel, prosecute 
suits, negotiate, and compromise, but at his own risk and expense. 
At a subséquent stage of the proceedings further documents author- 
izing compromises, etc., seem to hâve been executed by the heirs, 
but they are immaterial hère, and need not be ref erred to. De Cham- 
brun thus became the attorney in fact of the heirs in the prosecution 
of their claim, and from this time on during the long, arduous, and 
complicated proceedings in and out of court, with the narrative of 
which the volimiinous record in this case is filled, he is the central 
and dominant figure. Briefly stated, the history of the litigation 
is as f ollows : 

In September, 1876, an action was brought in the United States 
circuit court for the Southern district of New York, in which E. 
Delafield Smith appeared as solicitor and John A. Stoutenburgh as 
counsel. An amended bill was filed early in 1877, but after answers 
and replication the suit was discontinued, May 27, 1878. On the 
same day a second suit was begun in the same court, with Stouten- 
burgh as solicitor, and was prosecuted through its varions stages 
until April, 1883. Its character and magnitude is described in a 
letter, put in évidence by complainant, from one of the counsel en- 
gagea in its prosecution, as f ollows: 

"After [the death of E. Delafield Smith, In April, 1878] the whole burden of 
the work fell upon De Chambrun and his new associâtes. The enormous 
work performed by them can hardly be explained or understood without a 
Personal examination of the papers. Personal searches were made through 
the records of a number of countrles, runniug back for three-quarters of a 
century. Numberless old persons were hunted up and interrogated. Ail 
kinds of threads were followed up; In most cases with the resuit of dis- 
coTering that they ran nowhere. Six years were consumed In this labor. 
Meantime the taking of testlœoey began, and continued over three years. 
Of that it is enough to say that the record malies four large printed volumes. 
That the work was thus carrled on was due to the indomitable energy and 
pluck of De Chambrun. That anything bas been realized is due to him and 
his associâtes, whom he insplred with his own spirit" 
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ïliisridl^cription seems to be reasonably acciirate. The etake 
foc tÈe wînning of wiiich. ail thèse exertions were put forth was 
or%lK£tfïy l)elieve,d. by ail parties to be wopth millions, but deprecia- 
tioaln tbe yalue of real estate and other Ticissi^udes most mateiiaUy 
rednoeditsamount. In Jwey 1880, William I, Chase, one of the de- 
fewdaatB/ 0otopromised by conveying to the French heirs an un- 
diyided «nersixth in part of the property clauned by them, and there- 
afterbegan an action in partition to distribute the same. In July, 
1881, Ndson CJhase, another défendant, compromised by the con- 
veyance of a further one-sixth in the same property, and on April 
4 1883, Mrs. Oaryl,, the remaining défendant, made a like com- 
promise, i The property^. after partition, realized ânally about 
$350,000, and the 47^ pey cent, ■whe^ distributed, amounted (by 
reason of accretions during, the proceedings to adjust aU claims) 
to 1178,784.33. Defendant's employment in this litigation began 
in the summer «f 1876. From that time till its close he was con- 
Ktantly engagea in the performance of the work that was allotted 
to him, and to that work he devoted practically his entire time. 
He examined records in public ofàces and elsewhere, sought dUi- 
gently for testimony, was présent at eyery argument and on every 
hearing, marshajed the witnesses, examined the lai«^ points as they 
arose in consultation with counsel, assisted in préparation of the 
pleadings tp the extent at Jeast of fumishing to counsel the data 
he had obtained, prepared digests of the proofs and memoranda for 
guidance of counsel in the examination of witnesses, kept track of 
ail appointments and reglsters of ail that was doue, under authority 
of the solicitor signed the solicitor's name to such formai papers 
as the conduct -of a suit requires, attended to the printing, and 
generally performed ail the work which, when a suit is conducted 
by a well-equipped law office, is done by the clerks therein. With 
De Ohambmn he was in constant communication. They consulted 
together dally when De Ohambrun was in town, and Schermerhom 
wrote him almost dally when he was absent, whereby complainant 
was kept fuUy advised of every step taken, and of ail occurrences hav- 
ing any bearing on the bnsiness in hand. Défendant was compétent, 
eareful, untiring, aocurate, painstaking, and it is manifest that 
the litigation was of such magnitude that the man who was will- 
ing to do ail this~and to do it thoroughly and well — ^would find 
that he was practically making it the business of his life for the 
time being. Apparently he never examined a witness, nor partici- 
pated in an argument, nor assumed to conduct the case, in the sensé 
in which those words are used when describing the duties of solici- 
tor and counsel. In the two suits together there were at one time 
or ànother employed as counsel Joseph B. Stewart, E. Delaâeld 
Smith, Leyi S. Ohatfleld, (G^ideon J. Tucker, John A. Stoutenburgh, 
Matthew H. Oarpenter, Douglass Campbell, and Eoscoe Conkling. 
Some of thèse hâve left in the case no record but their names, and 
the burden of the litigation seems to bave been borne first by Car- 
penter, afterwards by Campbell, and to some extent by Stouten- 
burgh. But with whomsoever might for the time being be the 
counsel in charge Schermerhom constantly consulted. He also 
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took an active part in negotiations outside of the litigation for sales 
of tlie property partitioned. ' 

Wiiatever may liave been De Chamltrun's flnancial resources, they 
were evidently wholly inadéquate for initiating and carrying on 
any such litigation as this. From ils very inception, therefore, he 
paid in promises, whiclî, whether expressed upon their face to be 
contingent or not, were of no pecuniary value unless the litigation 
should prove successful, and the 47^ per cent, become available for 
their payment. Partly because it was supposed that the property 
was very valuable, and partly because counsel of ability are unwill- 
ing to hazard the loss of time and labor, which might be given 
elsewhere for a fair cash rémunération, without some additional 
prospect of reward to cover the risk, thèse contingent promises were 
out of ail proportion to the value of the services to be rendered. 
And, possibly because De Ohambrun was, as the circuit court ex- 
pressed it, impulsive, generous, and optimistic, possibly also because 
he was shrewd enough to know that the surest way to "inspire his 
associâtes with his own spirit," and stimulate them to dévote them- 
selves despdte difflculties and discouragement and delays to the end 
in view, was to awaken their avarice, the disproportion in this' 
case was enormous. Twenty-flve thousand, thirty thousand, forty- 
live thousand dollars — 4 per cent., 7 per cent., one-tenth, one-sixth, 
in some instances one-fourth of a sum supposed to be within the 
millions suggested potentialities of spéculation calculated to insure 
active and persistent exertions. The record in the case at bar, 
with its narrative of the transactions between complainant, de- 
fendant, and Campbell which followed the flrst compromise, when 
the end was in sight, and the spoils of a victory, less profitable than 
was hoped for, remained to be divided, is a pitiful exhibition of the 
baleful influence of such spéculations upon the profession of the 
law. Suspicions, too often well-founded, of each other's intentions, 
efforts at combinations in which the individual combiners should 
"pool" their claims and unité to protect 'their interests against ail 
other claimants, — efforts which proved abortive, because some one 
of the combiners was always sure to feel he was not getting his 
full share, — bitter récriminations, smooth words to patch up a holiow 
truce under cover of which new schemes to ward off other claimants 
might be arranged, broken promises, shifty devices, secret agree- 
ments, make up a history which we are fortunately spared the task 
of furtlier re^àewing. 

As before stated, défendant was first employed some time in the 
summer of 1876. On October 25, 1876, De Chambrun signed and 
delivered to him a written agreement, in which, "for services per- 
formed and to be performed during the next ninety days in the 
suit of Jumel et al. vs. Chase [the flrst suit supra]," he agreed to com- 
pensate him (1) by paying Mm |500 within 90 days, (2) by paying 
him, his heirs or assigns, the further sum of $10,000, when the title 
of the heirs should be established, either by suit or compromise. 
And to secure such payment he pledged his share under the con- 
tract with the Jumels. Why De Chambrun should hâve thus agreed 
to pay défendant $3,500 a month for three months of such service 
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as he coTild render we âo ûot know, and tliis record does not tell 
us. It may be that he supposed th.e information as to the Jumel 
estate which Schermerliom bad acquired when in Edmonds & Field's 
office was valuable, and that it was better to buy it Yidth him at a high 
piice than to spend less money and more time in obtaining it through 
some one else. It may be that his two or three months' acquaint- 
ance with Scbermerhom had satisfiéd him that défendant was just 
the man he wanted, and that he wanted his whole time, and a dé- 
votion to the business in hand, which only some startiing promise of 
reward would secure. It may be that he did not give the amount 
of compensation much thought; that he was merely improvident 
and reckless with his promises, where the ultimate recovery would 
be so large that $10,000 would be a trifling item. Why he promised 
this sum we do not know, but we do Imow that it was promised for 
légal services; was promised absolutely if such services were ren- 
dered and success obtained; that the MU concèdes this^ although it 
avers that the period of 90 days was not the real limit of the services ; 
and that no claim is made that this contract is impressed with any 
resulting trust in favor of complainant. The $500 stipulated for 
was paid in due course; the $10,000 was also paid at the foot of a 
judgment in Chester v. Jumel. That suit was brought in 1886, by 
the assignée of Btoutenburgh, to obtain the latter's agreed compensa- 
tion eut of the fund resulting from sale in partition. Ail persons 
having claima thereon, including Schermerhorn and De Chambrun, 
were made parties, and the décision therein settled priorities and 
awarded thé respective amounts. 

The 90 daysnamed in the agreement of 1876 expired on January 
25, 1877. Subséquent to that date, and prior to August 28, 1880, 
when a further agreement to pay Schermerhorn $30,000 (hereaf ter to 
be considered) was signed. De Chambrun paid him from time to 
time, in various small amounts, $3,175, and subséquent to August 
28, 1880, he paid him in like manner $2,100. Thèse sums, aggregat- 
ing $5,275, the biïl avers 'were to be considered as advances siib- 
ject to final adjustment and were to be credited to complainant upon 
final accounting as part of the compensation stipulated for in the 
written contracts. There is conclusive évidence to the contrary of 
thèse averments. In the Chester suit the question as to thèse cash 
payments was presented and litigated vigorously between the parties 
to the suit at bar. Schermerhorn was cross-examined thereon at 
length, and the référée found that thèse payments were for services 
not covered by either written agreement, and were not intended to 
apply, nor were they applicable, on any indebtedness created by such 
contracts. Thèse flndings were incorporated in the judgment entered 
in Chester v. Jumel, and as between the parties hère, who hâve 
thus once litigated the questions covered by them before a com- 
pétent tribunal, are conclusive évidence of the facts they set forth. 
As was shown before, the Jumel litigation continued long subsé- 
quent to the 90 days mentioned in the contract of 1876, — ^long after 
the suit, which was pending when that promise was made, had been 
discontinued. The counsel who had been prominent at its incep- 
tion gradually disappeared. Stewart "went South," Smith waa 
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stricken with paralysis and died in 1878, Carpenter died, and in Sep- 
tember, 1880, Campbell was employed, apparently to take bis place. 
Tbrough ail thèse vicissitudes Schermerhorn remained active, dili- 
gent, seemlngly the one man who tborougbly knew the history of 
the case from its inception in the ârst suit; knew where the évi- 
dence was to be found, whicb witnesses were living and wMch were 
dead ; knew where to find each document or mémorandum or référ- 
ence to authority in the intricate mass of papers which such a litiga- 
tion heaps up, wheat and ohaff together, in the ofîice of its solicitors; 
knew from fréquent consultations with the earlier group of counsel 
just what were their opinions and plans, adopted or abandoned, as to 
the conduct of the case, — a most désirable associate, undoubtedly, for 
new counsel about to take up an unfamiliar litigation. Whatever 
may hâve been the value of Schermerhorn as a coadjutor when De 
Chambrun first met him in 1876, he was undoubtedly worth far 
more in 1880, when the W. I. Ohase compromise gave promise of 
ul Lima te success, and time had become an important considération 
to persons wearied by four years of delay. 

On August 28, 1880, — ^two months after W. I. Chase's compromise, 
— ^De Chambrun and Schermerhorn executed the paper which is the 
subject of this action. It reads as foUows: 

"It Is hereby stipulated and agreed by and between Charles Adolphe De 
Chambrun, as attorney in fact of the heirs at law and next of kin of Stephen 
Jumel, late of the clty of Nevy York, and George J. Schermerhorn, attorney 
at law, at the clty of New York, that in considération of the services ren- 
dered by said Schermerhorn at the request of said Chambrun, and In behalf 
of said heirs at law and neit of kin of said Stephen Jumel, in litlgations 
Involving the tltle to premises In the clty of New York at one time owned 
by said Stephen Jumel, said Chambrun agrées to pay said Schermerhorn tlie 
sum of thirty thousand dollars ($30,000), and such sum of $30,000 is hereby 
made a lien upon any moneys or property which said Chambrun may receivo 
for said heirs at law and next of kin as aforesald. It is further agreed that 
this agreement shall bind the heirs. executors, admlnlstrators, successors, 
and assigna of the respective parties hereto. In witness whereof the above- 
named parties hâve hereunto set their namee and seals at the clty of New 
York this 28th day of August, 1880. 

"Charles Adolphe De Chambrun. [L. S.] 
"George J. Schermerhorn. [L. S.] 

"In the présence of Walter R. Beach." 

The biU charges that: 

"At the same time said contract was so executed It was nnderstood and 
agreed between the said De Chambrun and défendant that the défendant 
should hold said contract, and should receive and hold any money or prop- 
erty which he might receive and hold under u, in trust for said De Cham- 
brun; and that after bis own services, mentioned In Exhibit A [the agree- 
ment of October, 1876], and hereinbefore alleged, should be paid for, he 
should transfer and pay over to said De Chambrun ail such property and 
moneys." 

The bill prays that it be adjudged défendant holds said assîgnment 
and contract and ail moneys which he has received thereunder in 
trust for De Chambrun, and asks for an accounting and payment. 
Défendant received the fuU amount of this contract of August 28, 
1880, under the judgment in Chester v. Jumel. 

The reason why this alleged secret trust was created is set out in 
the bill as follows: 



/M2 rSBERAL BEPORTEK, vol. 64. 

. "CJ»at;<iflrljlg,tlie year 1876 sala Charles A. De CUambrun, from tl8je to 
time,- made contracts wltU parties otheii than défendant, wbereby other tiens 
ajnd charges upbn his share of the estatè af oresald were created, and certain 
other liens ûnd charges upon the satne were claimed to hâte been created 
and to have'become charged upon sald De Chambrun's said share, wliereas 
in truth and in fact such aileged Heng and charges were such as could not 
in equity ;be held to be valld. And thereupon It became and was for the 
intorest of De Chainbrun that some portion of said share should, in so far 
as it properly could, be set aslde ànd cleared from such aileged liens or 
charges, and so reser^ed that In any event, and whatever the amount of the 
recovery in sàld litigatlon, a certain sum, being part thereof, should belong 
to hlm, and, to secure thls end, that the légal title thereto should be vested 
in some one other than hlm, the said De Chambrun. And it became and 
was àlso désirable for both him and défendant that any additional compensa- 
tion whlch might become due to the défendant under the agreement set 
f orth In the fifth paragraph of thls bill should be secured to be paid ont of 
sald De Chambrun's said share of the estate, free and clear of other liens 
exceptsuch as had already attached therêto." 

The aûswer speciflcally dénies ail allégations that the contract is 
impi-essed with any sii<îh'trtist, or is other than what it appears to 
be on its face, — an agreement to pay a specifled sum for légal serv- 
ices reMéred. The promise to pay is not contingent on success, 
but we do not thiàlc! that fact material. The évidence sàows 
pretty conclusively that De Chambrun's personal obligation for 
180,000 Ti^ould hâve bées of no particular value had the litigation 
prov^d 'bàtren, and thé W. I. Chase compromise had made success 
reàsopabïy certain. Therè is nothing on the face of this contract to 
indicate the existeaice of a trust, and the party who seeks thus to 
vary the written instrument assumes the burden of proving his 
claim by a fair prépondérance of proof. As the trial goes on, the 
weight of évidence mây shift from scale to scale, but the burden 
assumed at the beginning must be sustained at the end of the case. We 
flnd in the record no direct proof of an agreement that the contract 
should be held in trust, and it is suggestive that throughout the 
voluminous côrrespondèiice of the parties there is no allusion to its 
existence. Some of the subséquent actions of complainant himself 
seem wholly irrreconcUable with any such theory as that now ad- 
vanced on his behalf. His counsel suggests that there is a sufficient 
explanation of his attempt in the' Chester suit to hâve ail the con- 
tracts (including Schermerhom's) thrown out, as not constituting 
liens on thè fund, and ail disallowed, because of champerty in the 
original contract; since, in that event, ail being forced to accept a 
quantum meruit. De Chambrun would receive personally qui te as 
much as he would under the aUeged trust. But such explanation 
does not oover his attempt to secure the rejection of Schermer- 
hom's contract, for the reason, peculiar to îtself, that "if he [Scher- 
merhorn] had a lien, * * * he waived such lien by having had 
under his Côntrol sufficient of said property to satisfy his lien, and 
having pàrted with the same without having asaerted his lien 
thereto"; nor does it explain why he endeavored to hâve the cash 
paymèhts of |5,275 charged against Schermerhom's contracts. If 
De Chambrun's objections to the cOntracts generally proved sound, 
this pectiîiaii^ objection to Schermerhom's would be superfluous. 
If, however, the gênerai objections proved unsound, then by his 
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spécial objection complainant ran the risk of destroying the vevy 
arlt of safety, which, as he now allèges, he himself constructed for 
the express purpose of securing Ç30,000 for his own share, "reserved 
and cleared from ail liens or charges." Upon the whole case, giving 
due weight to ail the circumstanees near to or remote from the 
date of the transaction, we do not find évidence adéquate to prove 
the trust alleged. It would be proper to give the time necessary 
to discuss at length the circumstanees relied on by complainant in 
support of his contention, were it not that there is inhérent in his 
case an équitable bar to sustaining that contention, even if the 
proof of such a secret agreement as is alleged were clear and con- 
vincing. 

The contracts made "during the year 1876" referred to in the com- 
plaint were thèse: 

Contract No. 1: On March 3, 1876, with E. Delafleld Smith, 
whereby, in considération of $16,250, advanced by the latter for the 
purpose of negotiating and perfecting thepurchase from the French 
heirs, De Chambrun assigned to him one-fourth of his interest in 
any contracts he should hâve or thereafter make with the French 
heirs. This contract was superseded by a subséquent agreement of 
the parties to it on January 5, 1877, which agreement is treated in 
the case at bar as among the "agreements made in 1876." 

Contract No. 2: On March 3, 1876, with E. Delafleld Smith. It 
recited the purchase by Smith of a one-fourth interest in De Cham- 
brun's contracts with the French heirs; and that Nelson Chase, a 
tenant upon and claimant of part of said Jumel estate, was in- 
debted to Smith in the amount of about |25,000. Thereupon the 
parties further agreed that "the said sum of $25,000 or thereabouts 
shall also be paid to the said Smith out of the proceeds of said Jumel 
estate so acquired by the said heirs, or any further interest therein, 
after the payment of ail proper disbursements, and is hereby made 
a charge on the same." The superseding agreement of January 5, 
1877, above referred to, expressly mentioned this contract, and con- 
tinues it in force. 

Contract No. 3 : On March 4, 1876, with Joseph B. Stewart, pro- 
viding that in the contract already made with the French heirs, or 
in any agreement that may be made by De Chambmn with them, 
"the same, and every part thereof, after paying and discharging ail 
expenses and charges, and the paying of ail associate counsel fées, 
and for the use and advance of capital, shall be equally shared and 
divided by and between said De Chambrun and the said Stewart." 
Stewart, it will be remembered, was the one who, early in the 
summer of 1875, ârst called De Chambrun's attention to' the fact 
that there was property formerly of Stephen Jumel to which his 
heirs in France were probably entitled, and who sought to interest- 
him in the matter. 

Contract No. 4: On July 10, 1876, with Stanislaus Le Bourgeois, 
transferring to him 7^ per cent, out of his 47^ per cent, in consid- 
ération of his services in discovering heirs of Stephen Jumel who 
were unknown to De Chambrun, and in settling with them the 
basis of the contract of April 20, 1876. 
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Con tract No. 5: On Aiigust 8, 1876, witH John K. Stoutenburghi, 
agreeing to pay him 4 per cent, on th.e entire proceeds o£ the 
property, covenanting that it shonld be a spécifie lien on tlie property 
recovered. Considération, professional services. 

Contract No. 6: On October 4, 1876, with Levi S. Cliatfield, agree- 
ing to pay him $1,000 within a few days, and fnrther to pay him, his 
heirs, or assigna, $45,000 when the title to the property should be 
established, and, if less than the whole should be recoTered, or the 
rights of the heirs compromised for less than the whole amount, then 
to pay a pro rata share of the amount recovered. To thèse pay- 
ments De Ohambrun pledged his share and interest under the French 
contract. The considération expressed is "for services performed 
and to be performed, and information communicated in relation 
to the interests of the légal heirs," etc. Chatfield, like Stewart, 
was aware of the existence of the claim before De Ohambrun 
heard of it He seems to hâve been one of the counsel in the earlier 
Jumel litigations. In Ohester v. Jumel it waa held that he per- 
formed the services and communicated the information, and no one 
hère questions such finding. 

Contract No. 7: On October 5, 1876, with Gideon J. Tucker, in 
which, for services performed and to be performed, and information 
vîommunicated, he agreed to pay $10,000, and 1^ per cent, of ail 
ihat might bé recovered by suit or compromise. 

Contract No. 8: On October 25, 1876, with Schermerhorn, aiready 
ëet forth supra. 

Contract No. 9: On October 26, 1876, with Griswold and Chamber- 
lain, assigning 5 per cent, of the 47^ per cent, for a cash advance of 
$6,600. 

Contract No. 10: On November 9, 1876, with Jesse 0. Oonnor, as- 
signing him 3J per cent of 40 per cent of the entire recovery fot 
services to be rendered in relation to the prosecution and prépara- 
tion of the case of the French heirs against Nelson Chase and others. 

Contract No. 11: On January 5, 1877, with Smith, superseding 
contract No. 1, and agreeing that he should receive out of the pro- 
ceeds his advance of $16,250, and one-tenth in value of the recovery 
in the Jumel proceedings. 

Thèse are the contracts as to which the biU allèges that it "waa 
for the interest of De Chambrun that some portion of his share [the 
47| per cent] should be set aside and cleared from their lien and 
charge," and "so reserved that in any event, and whatever the 
amount of the recovery in the Jumel litigation, a certain sum of 
money, being a part thereof, should belong to him/' irrespective of 
the fact Whether he had or had not aiready assigned or promised 
it to some one else. It was "for this purpose, and not otherwise," 
as the bUl avers, that the written agreement with Schermerhorn 
was executed. Its avowed object, on complainant's own showing, was 
to create a bogus claim against the fund, ostensibly for légal serv- 
icéâ,-r-a claim which, ââ Schermeriiom had undoubtedly rendered 
légal services, would no doubt be paid as a legitimate, although ex- 
travagant charge, and which, whenthus paid, was to be secretly 
reserved for De Chambrun, out of the reach of any others who 
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mîght hold hîs promises to pay from his share of the proceeds of 
the litigation. Complainant cannot take the ârst step towards 
reoovery under tliis bill without proving that the contract of August 
28, 1880, was a sham, and when he has proved that (we are of opinion 
that he has not succeeded in doing so, but assuming that he has), 
then the undisputed facts in the case stamp it as a fraudTilent sham. 
Such a sham agreement would be a fraud on Stewart. It was in- 
deed held in the Chester suit that his contract gave him no specifio 
lien upon the property or money in the hands of the trustée, Elliot, 
who held the proceeds of the compromise; but there is nothing be- 
fore us to show that his contract with De Chambrun was not a valid 
and subsisting obligation. As he was the one who gave De Chambrun 
the information without which he would never hâve sought the 
heirs nor undertaken the prosecution of their claim, Stewart's con- 
tract was certainly based upon sufQcient considération. K, "after 
paying and discharging ail expenses and charges, and paying ail 
associate counsel fées," there should be $30,000 lef t for De Chambrun, 
Stewart would hâve been entitled to one-half the resldue. If the 
création of a sham claim of $30,000 — for further counsel fées — ex- 
hausted the fund, there would apparently be nothing for De Cham- 
brun, and therefore nothing for Stewart, while in reality De Cham- 
brun, secure in his secret trust, would quietly pocket the whole 
$30,000, and leave his original partner in the adventure in the 
lurch. If the agreement of August, 1880, were a sham, it was a 
fraud on Smith, or rather on his administratrix. His contract 
No. 2 was construed by this court in De Chambrun v. Campbell's 
Adm'rs, 54 Fed. 231. We there held that Smith was entitled to pay- 
ment of $25,000, the amount of the Chase notes, only "after payment 
of ail proper disbursements" by De Chambrun. To create a bogus 
claim for légal services, — apparently a proper disbursement, — and 
thus deplete the fund from which the $25,000 stipulated for by 
Smith was to come, was a deliberate fraud upon his administratrix, 
and noue the less a fraud because subsequently, and before the 
money was distributed, this contract No. 2 had passed by assignment 
to Campbell for De Ohambrun's beneflt. The agreement of 1880 
is to be judged in the light of the situation at the time it was made; 
its inhérent vice is not purged away by subséquent accidents. The 
agreement of August, 1880, if sham, was ripe with the potentiality 
of future fraud. On August 31, 1881, De Chambrun, in considération 
of $10,000 cash, adyanced to him by Mrs. Frances A Gesner on his 
note for that amount, assigned to her as security ail right, title, and 
interest in ail fées and money due or to become due to him for 
services or compensation in Jumel v. Chase, or under any settlement 
thereof, with a covenant, which, in view of the facts above set forth, is, 
to say the least, remarkable, that he had "not heretofore made or 
executed any assignment of the interest in the fées or compensation 
or the money due to me in said action, or under any settlement with 
any of the défendants therein to any person whomsoever, nor any 
part or portion of the same." Manifestly what was to come to De 
Chambrun as due for his services and compensation was only what 
was left after the claims of others for proper légal services were 
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paid: H the AT%n8*ja|3'eéaent was reaUy for swli f ées, it would 
tâke precedence df Mts. Gesner, and she would not be entitled to 
any portion of the: môney pajd under it If it were what the com- 
plainant contends,t-iâti arrangement whereby De Gbambrun was to 
pay to De Cl;aaibTOa,>r-»Mrs. Gesfler's daim wonld be entitled to 
precedence, or to payoïei^t ont of its proceeds. Now, Mrs. Gesner 
was a claimant in the. <31iester suit' Her contra«t came next after 
Schennerhorn^s Augustagreement, and tàe varions claims allowed 
weï* given priority ia their chronological order. Schermerhom'a 
was presented as what it appeared to be, an agreement to pay for 
légal services rendered. De Chambrun was présent in person and 
by counsel, bat gave no hlnt that it was the sham he now claims it 
was. In coQseqîience, the référée allowed it, and its $30,000, added 
to earlier claim^ iso depleted the fund that for MrsJ G«sner there was 
left but $601.36 for her genuine and righteous claiïn. for $10,000 and 
10 years' interest 

The theory, itlK!|i, of complainaiit's claim is that, having deliberately 
concocted wi^: défendant a scheme whereby some of his creditors 
might be defflawded, th« result of the scheme bas been that his co- 
eonspiratpr bas obtained t3ie money which complainaiit expected 
to secure, and now refuses to divide or pay over. The attitude of a 
court of equity tiîwards litigants thus situated is too familiar to re- 
quire citations f-rom,' thft reports. ; It istersely and forcibly set 
forth by Mr. Justice Lamar, delivering the opinion of the court, in 
Dent v. Ferguson, 132 U^ S. 50, 10 Sup. Ct 13: "That court is not 
a dividç!r of ithe inheritance of iniquity between • • * two 
eonfederates in fraud." While conceding this rule, however, 
complainant's, counsel contend, and the circuit court reached the 
conclusion, that the case at bar falls wîthin the wéll-reeognized ex- 
ception that "as against an attomey and counselor the law wUl set 
«#ide an agreement made with his client by which property is placed 
in bis hands to keep it out of tiie reach of the creditors of the client" 
The cases cited as sustaining and deining this exception are Ford 
V. Harrington, 16 N. Y. 285; Fisher v. Bishop, 108 N. Y. 25, 15 N. E. 
331; Place v. Hayward, 117 N. Y. 487, 23 N. E. 25; In re Howell, 
10 Law T. Rep» 367. When thèse cases are analyzed, however, 
it is appaçent that they do not support the proposition that the whole- 
some rule which refuses the aid of a court of equity to one of two 
fraudulent parties as against the other le to be done away with 
when both stand in pari delicto, merely because the défendant is 
a, lawyer, nor to make the path easy for lawyers to escape the 
application of the rule by choosing their law clerks as assignées. 
In each of the cases cited it will be found that "the parties, al- 
th<>ilgh in delicto, did not stand in pari deMcto." **It would be a 
Feproach to our judicial tribunals should they allow their offîcers 
,f ;• * thus to acquîre property by a prostitution of the trust so 
lèofnfided to them, and then to interpose the fraud committed by their 
■^adviee as Buch officers as a shield to pcotect them in such possession 
ând enjoyment of that property." Ford v. . Harrington, supra. In 
that case it appeared not only that the mewber of the bar was liie 
assignor'B attomey and counsel, but that it was in accordance with 



5CHEBMKBH0BN V. DE CHAUBBUM. 207 

and pursuant to his advice as such counsel that the contract waa as- 
Bigned by Conway, who "was a mère instrument in the hands of 
tihe défendant." And that fact is expressly stated to be the reason 
why the rule which refuses relief between partners in f raud was not 
applied. The facts in Fisher v. Bishop, 108 N. Y. 25, 15 N. E. 331, 
présent so différent a case from the one at bar that they need not 
be discussed at length. In Place v. Hayward, 117 N. Y. 487, 23 N. 
E. 25, the scheme to defraud creditors "was concocted and carried 
out under the advice of the défendant," who was the instigator of the 
fraud, the plaintiff relying impUcitly on his advice; hence the court 
held the parties were not in pari delicto. In the case at bar, how- 
ever, there is no prêteuse that De Chambrun was induced to make 
the transfer by the suggestion or advice of Schermerhom. The 
very biU uses language which indicates pretty plainly what must 
hâve been the fact, if the contract be, as complainant insista, a 
eham one. "It became and was for the interest of De Chambrun 
that some portion," etc., "should be set aside," etc., "and, to secure 
this end, that the légal title should be vested in some one," etc.; 
that "for [thèse] purposes said De Chambrun and défendant entered 
into and executed a certain contract," etc. There is not a scintilla 
of évidence to show that Schermerhom beguiled a confiding client 
into committing the fraud, or that it was in reliance upon his ad- 
vice and in accordance with his suggestions that it wasconsummated. 
A revlew of aU the évidence in the case satisfles us that in ail thèse 
transactions De Chambrun's was the dominant mind. Of the threads 
of ail his intricate contracts and combinations he kept the control, 
and to a large extent the secrets, too, for as late as 1886, in reply 
to Schenherhorn's expressed surprise at hearing then for the flrst 
time of the Le Bourgeois assignment. De Chambrun writes, "When 
you hâve accepted my terms, and joined me absolutely and un- 
reservedly, then you Shall know everything." In everything — cer- 
tainly in everything outside of the actual suit in equity, where he may 
be regarded as a junior associate counsel — Schermerhom was but a 
clerk, the mère hand of his employer, foUowing his instructions and 
carrying out his wishes, until the time when, some years subsé- 
quent to August, 1880, he declined to join in an effort suggested by 
De Chambrun to set the old Wilson contract on its feet by the aid 
of a colorable assignment, and thus use it to defeat ail subséquent 
contracts, including his own- We see no reason for extending the 
exception to the rule that one particeps doli shall not hâve the aid 
of a court of equity against the other to cover cases where the original 
designer of the fraud has chosen its own clerk as the instmment 
to carry it out, simply because that clerk is a member of the bar, 
where there is nothing to show that he suggested or advised the 
fraud. As complainant, therefore, could not obtain the relief prayed 
for even if the contract of 1880 to pay $30,000 for légal services was 
in fact a bogus one, it is unnecessary to discuss at length the argu- 
ments which he advances to show that it is. It is enough to say 
that in our opinion he has not proved that it is. 

The decree is reversed, and cause remitted to the circuit court, 
with instructions to dismiss the bilL 



'',,. , ; . , ,; WEBER et al. T: SPOKANB NAT. BANK et al. 
(Circuit Court of Appeals, Nlnth Circuit October 23, 1894.) 
No. 156. 

1. National Banks— Amoust 01" Indkbtkdnbss— Kbv. St. § 5S03, 

UUder Eev. St; U. S. § 5202, providing that no national banlc shall "be 
indebted <?r in any way liable to an amount exceeding tbe amount of its 
capital stock • • * patd in * * * except on" circulation, deposits, 
spécial funds, or declared divldends, a national bank is prohibited from 
contractlng debts or liabilities, other than those within the four classes 
named, except to the extent of its paid-up, unimpaired capital stock; but, 
to that extent, there Is an implied authority to become indebted upon 
auy contract; within the scope of its powers, no matter what may be the 
amount of its debt or liability upon demands within such four classes. 

3. Same— VALiDiTt OF Debt Contkacted In Violation dp Statute. 

An indèbtedness which a national bank incurs in the exercise of any 
of its autUorlzed powers, and for which it bas received and retains the 
considération, Is not void from the fact that the amount of the debt sur- 
passes the.lipilt prescribed by Ker. St U. S. § 5202, or Is even incurred 
in violatioU ittï the positive prohibition of the law In that regard. 

In Error to the Circuit Court of the United States for the Eastern 
Division of the District of Washington. 

Action at law by C. F. Weber and Others against the Spokane 
National Banfc and its receiver, upon promissory notes. Judgment 
for défendants. 50 Fed. 735. Plaintiffs bring error. 

Greorge M. Forster, for plaintiffs in error. 
F. T. Post, fbl" défendants in error. 

Before McKElOA and GILBERT, Circuit Judges, and HAWLEY, 
District Judge. 

GILBEET, Circuit Judge^ The plaintiffs in error brought an ac- 
tion against thè Spokane National Bank and its recaiver, upon three 
promissory notes which had been given in payment for bank furni- 
ture and fixturies supplied by the plaintiffs for the bank building oc- 
cupied by the défendant bank. The receiver pleaded as a spécial 
défense that at the time of the niaking of the notes, and the sale 
of the furniture in considération for which they were given, the bank 
had already incurred indèbtedness and had become liable for amounts 
aggregatlng a sum much greater than the amount of its paid-up 
capital stock; so that, by virtue of section 5202 of thè Eevised Stat- 
utes, it was prohibited from incurring the indèbtedness sued upon. 
The case was tried by the court and a jury, and upon the conclusion 
of the évidence the court instructed the jury to retum a verdict for 
the défendants, upon the ground that, under the facts disclosed in 
support of the spécial défense so ;pleaded, the plaintiffs could not re- 
cover. The eiiridence sustaining the spécial défense was that at the 
time the notes were given the total liabilities of the bank, of what- 
sœver description, were |516,000, and the capital stock pàid in was 
$100,000. The plaintiffs' assignments of error bring under review 
the coUstructioh given by the circuit court to section 5202, above 
referred to. That section pro vides as foUows: 
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"No association shall at any time be indebtéd, or in a;ny way liable, to an 
amount exceeding the amount of its capital stock at such time actually pald 
in and remaining undiministied by losses or otherwise, except on demanda of 
the nature following: First, notes of circulation; second, moneys deposited 
with or collected by the association; thlrd, bills of exchange or drafts drawn 
against money actually on deposit to the crédit of the association, or due 
thereto; fourth, liabilities to the stock holders of the association for divi- 
dends and reserved profits." 

The bank was shown to be indebtéd to an amount flve times its 
capital stock. There was no évidence of the nature of its liability, 
but asauming, as we properly may, that its whole indebtedness was 
in the direction of the exceptions mentioned in the statute, the ques- 
tion arises whether the statute, whlle declaring that a national bank 
shaU not incur debt to an amount exceeding its paid-up, unimpaired 
capital stock, otherwise than in the Une of the four exceptions 
named, by implication grants the permission to incur indebtedness 
or liability to the limit so named upon transactions other than those 
indicated in the exceptions referred to. In other words, when a bank 
has notes of circulation, deposits, spécial funds subject to draft, or 
funds for the payment of declared dividends to stockholders, which, 
either alone or in the aggregate, equal its paid-up capital stock, is 
it prohibited from incurring a debt such as that sued upon in this 
action? We are of the opinion that such is not the true meaning 
of the statute. A national bank is a body corporate, with power to 
make contracte, to sue and be sued, and to exercise ail such in- 
eidental powers as shall be necessary to carry on the business of bank- 
ing. But, while it has the power to enter into contracts and incur 
debts, a limitation is placed upon the extent of the indebtedness for 
which it may become liable. The purpose of this limitation may 
be conceded to be the protection of the depositors and others dealing 
with the bank. The inquiry is, how far does the protection extend? 
The question is one purely of interprétation of the language of the 
statute. What is the meaning of the words used? Taken in their 
ordinary sensé and import, we take them to mean that a national 
banldng association is prohibited from contracting debts or liabUi- 
ties other than those within the four classes named, except to the ex- 
tent of its paid-up, unimpaired capital stock, and that to that ex- 
tent there is an implied authority to become indebtéd upon any con- 
tract or transaction which lies within the scope of its powers, no 
matter what may be the amount of its debt or liability upon its de- 
posits, its notes of circulation, its spécial funds subject to draft, or 
its declared, but unpaidj dividends. We are not warranted in giving 
the words a meaning other than that of their plain import, fr^m 
the considération that if so construed the limitation may aiford in- 
ferior protection to depositors. To hold as contended by défendants 
in error would be to deprive a national bank of ail power to incur 
an indebtedness such as that sued upon, practically from the moment 
it had begun business. Take the case of the bank in question. 
Its capital stock paid up was |100,000. It was authorized to main- 
tain a circulation on notes to the amount of $90,000. If it received 
that amount in notes, then, as soon as it should hâve received aa 
much as $10,000 in deposits, it would hâve been deprived of its power 
v.64F.no.2— 14 
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to contract for the furnishing of its banking office, fotthe érection 
of its' /batiking building, for the purchase oî th(é rèal estate upon 
whiclitlie same is erected, for thé pàyments of its employés' salaries, 
or for the furthorance of any of its ordinary business, save and except 
that portion of the banking business which is covered by the four 
exceptions i-eferred to. If congress had intended the protection 
which is contended for on behalf of défendants in error, it would 
seem that its purpose so to do tvould hâve been made manifest, and 
the piptection would hâve been made certain. As it is, even if 
we adopt the construction contended for, a national bank has it in 
its po^er to render the protection largely nugatory without in any 
way yiolating the prohibition. Thus, the bank in question was au- 
thorizedrto limit its notes in circulation to one-fourth of its paid-up 
capital stock. Upon receiving its notes 6f circulation to that amount, 
and before receiving deposit» or doing any banking business, it couid 
hâve incurred gênerai indebtedness to the full amount of its capital 
stock, and-thereafter. could hâve reeèlved deposits in an unlimited 
amount. The depositors, in such case, veould hâve the protection, 
not of the fuU amount éf the paid-upi capital stock, but simply such 
portion thereof as was protectèd by the deposit of bonds with the 
treasurer of the United States, upon which its notes of circulation 
were issued. This sectioâ of the statutes was iiicidentally construed 
in the circuit court of the district ofVermont, and the samé con- 
clmion was there reached conceming its interprétation. Eastern 
Tp. Bank v. National; Eank, 22 Fed. 186. 

A second question, and the one wMcfa was principally discussed 
upon the argument, concems the effect of the statute upon the debt 
which is contracted in violation of its prohibition. The statute is 
directed tô the banking association, and prohibits it from incurring 
the prosciibed liability. It does not, in terms, déclare void the debt 
or liability so incurred ; and no penalty is denounced against the 
bank for violation of the prohibition, miless it be the gênerai penalty 
provided for in section 5239, where it is declared that if any of the 
prohibitions of the law governing national banks are violated, with 
the knowledge of the directors, the charter of the bank shall be f or- 
feited. Is the inhibited debt void, and may the banking association 
retain the property which it acquires under such circumstances, and 
deny its liability for the stipulated considération? We flnd no re- 
ported décision of this question, but certain other sections of the 
statutes 'defining the powers of national banking associations, and 
prohibiting them from doing certain specifled acts, hâve been the 
abject of adjudication. The tendency of ail the décisions has been 
to refer to the gênerai government the power to deal with ail vio- 
lations of the act, ând to hold that acts doné without the scope of 
the prescribed powers of the bank, or in violation of the express terms 
of the statute for their guidance, are not void, but are voidable only. 
Thus section 5136, by implication, prohibits a national bank from 
loaning money upon real' estate secùrity; yet it is held that a mort- 
gage taken upon real estate to secure a contemporaneous loan or 
future advances is not void, but merely voidable, at the instance of 
the government. Bank v. Matthews, 98 U. S. 621; Bank v. Whitney, 
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103 JJ, s. 99. Sectiop 5201 expressly prohibits a loan by a national 
bank upon the pledge of its own shares; but it bas been held that, 
if the prohibition could be urged against the validity of a transac- 
tion by any one except the govemment, it could only be done before 
the contract was executed, and while the security remained pledged, 
and that the illegality of the transaction would not render the banlc 
liable to the pledger for the payment to him of the money reaJized 
upon the sale of the security. Bank t. Stewart, 107 U; S. 676, 2 Sup. 
et. 778. Section 5200 provides that no bank shall loan to one per- 
son or flrm an amount to exceed one-tenth of its actually-paid capital 
stock; but it is held that, if a greater sum is loaned than is allowed 
by this section, that fact may not be set up in défense to an action 
for recovery of the money so loaned (Gold Min. Co. v. National Bank, 
96 U. S. 640), and that the statute was intended as a rule for the 
government of the bank, and did not render the loan void (O'Hare v. 
Bank, 77 Pa. St. 96; Pangbom v. Westlake, 36 lowa, 546). We think 
the reasoning upon which thèse conclusions are reached is applicable 
to the case before the court We hold, therefore, that an indebted- 
ness which a national bank incurs in the exercise of any of its au- 
thorized powers, and for which it has receired and retains the con- 
sidération, is not void from the fact that the amount of the debt 
surpasses the lîmit prescribed by the statute, or is even incurred in 
violation of the positive prohibition of the law in that regard. 

The défendants in error rely upon décisions of the suprême court 
in which it has been held that municipal bonds issued beyond the 
limit prescribed by the législature are void. Crampton v. Zabriskie, 
101 U. S. 601; Dixon Co. v. Field, 111 U. S. 83, 4 Sup. Ct. 315; Daviess 
Co. V. Dickinson, 117 U. S. 657, 6 Sup. Ct. 897; Litchfield v. Ballou, 
114 U. S. 190, 5 Sup. Ct. 820. Those décisions rest iipon principles 
entirely distinct from those involved in the case at bar. The amount 
of the authorized issue of municipal bonds is always ascertainable 
by a référence to public records equally accessible to aU; and the 
officers of the municipal corporation are public servants, whose un- 
authorized acts do not bind the public. In the case of a national 
bank, no such public record is provided, and no method is pointed out 
by means of which the status of the bank's indebtedness can be as- 
certained. The judgment is reversed, at the cost of the défendants 
in error, and the cause is remanded for a new trial. 
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(Circuit Court of Appeals, Seventb Circuit. November 27, 1894.) 

No. 150. 

RxitKOAD CoMPANiES— Accidents at Ckossings— Contkibutory Neglisbnce. 

Where deceased was killed at a crossIng wheré his view of the ap- 

proachlng train was obstructed, and thé engineer dld not see hlm tlU he 

was 20 feet from the crossing, and the englne 60 feet from it, hdd, that 

the question of contrlbutory négligence was for the jury. 
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Tn Error to the CSrcuit CJourt of the United States for the Western 
District of Wisconsin. 

Action by Margaret Aostin against the Northern Pacific Railroad 
Company. Plaintiff obtained judgment. Défendant brings error. 

Thomas H. Gill, for plaintiff iij epror. 
S. N- Dickinson, for défendant in error. 

Before WOODS and JENKINS, Circuit Judges. 

JENKINS, Circuit Judge. The défendant in error, as adminîs- 
tratrix of the estate of her deceased husband, Wîllard Austin, brought 
her actipp under a statute of the state of Wisconsin to recover 
damages for the death of her husband, caused by the alleged négli- 
gence of the plaintrffi in error. The accident by wMch the deceased 
came to his death occurped at a highway crossing called "Paint Creek 
Crossing," some three miles east of Chippewa Falls, on the Wiscon- 
sin Central Railroad, at the time operated by the plaintifE in error. 
At that point there was a single track running dubstantially east and 
west, crossing the highway at right angles. Westerly from the high- 
way, and for a distance of about 275 feet, the railway runs on a sharp 
curve through a eut of from 10 to 15 feet, then for 225 feet over a 
flU, then entering and continuing in a eut westerly for something 
over 100 rods from the highwsy. One standing on the railroad track 
at the crossing is unable to see a locomotive approaching from the 
west for more than a distance of 600 feet At a distance of 15 feet 
from the center of the track a locomotive approaching from the west 
can only be seen within a distance of 100 feet from the crossing. 
The highway between Chippewa Falls and Cadott, whlch crosses this 
railway at thé^place of the accident, on the southerly sîde of the rail- 
way curved around the intervening MU between the highway and 
the railway, an approaching train being hidden from the sight of a 
traveler on that part of the highway for a distance of 300 feet and 
over before reaching the crossing; and for a distance of about 80 feet 
from the crossing the intervening hill seriously interfères with the 
hearing by a traveler upon the highway of the signais of trains ap- 
proaching the crossing from the west. The accident occurred at about 
8 o'clock in the morning of the 12th of February, 1892, — a clear, 
cold, frosty morning. The deceased, who was familiar witii the 
crossing, was driving a fairly spirited team hitched to a pair of bobs. 
According to the testimony of the engineer of the train, which 
came from the west, he flrst observed the deceased when the train 
was about 60 feet from the crossing, and the horses were about 20 
feet from the track. The train had a speed of about 18 miles an 
hour, aind the horses were traveling at about the rate of 6 miles an 
hour. The deceased was standing in the middle of the front bob 
with his oyercoat on, its collar turned up around Lis face, and a scarf 
oï sonïè sùch article tièd around the collar. The négligence charged 
was tbef allure of the engineer to spnnd the whistle or to ring the bell 
on the Japproach of the train to the crossing, and also a f allure by 
the Company to restore to its former state of uséfulness the highway 
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in question, wMch îiad been changea when the railroad was con- 
structed, so that the travel at and south of the crossing must tnrn 
to the southwesterly, aronnd the base of the hill, which thus ob- 
structed the view of trains approaching from the west, whereas 
previoTisly the travel had gone directly over the hill. 

The only question we are asked to review is that of the alleged 
contributory négligence of the deceased. It is asserted that the 
undisputed évidence establishes, as a matter of law, such contribu- 
tory négligence. It is unquestionably true that it is the duty of a 
court to withdraw a case from the jury where the évidence of con- 
tributory négligence is so clear that reasonable minds can draw but 
one conclusion from the évidence. The question, however, is gen- 
erally one of mixed fact and law, to be resolved by the jury under 
proper instructions from the court. Railroad C!o. v. Converse, 139 
U. S. 469, 11 Sup. et. 569; EUiott v. Kailway Co., 150 U. S. 245, 14 
Sup. et 85; Eailroad eo. v, Meyers, 18 U. S. App. — -, 10 C. C. A. 485, 
62 Ped. 367; Eailroad Co. v. Kelly, 18 U. S. App. — , 63 Fed. 407. We 
cannot say, after a careful review of the teatimony, that, as matter 
of law, the deceased was guilty of contributory négligence. We 
think that it was a proper case for submission to the jury, and that 
it was fairly and fully submitted by the court below. It was un- 
doubtedly the duty of the deceased, in approaching this dangerous 
crossing, and which he knew to be dangerous, to exercise ail due care 
and caution to avoid injury. It was his duty to listen and to look 
for approaching trains. Possibly, it was his duty, in view of the sur- 
roundings, to bave stopped his team, and to hâve proceeded to the 
crossing to look for any approaching train; and yet it may well be 
observed, as was suggested by counsel, that had he done so, and, 
observing none, retumed to his team, a train going at like speed with 
this one might hâve come upon the crossing while the deceased was 
returning to his team and was driving them over the crossing; so 
that it became a question for the jury to détermine whether the 
deceased did in fact so stop and look and listen, and whether, under 
the circumstances, it was prudent to hâve so done. The witnesses 
testifying to being eyewitnesses of the accident were Phipps, the 
engineer of the train, and one Montana. It is asserted that the 
évidence of the latter witness establishes that the deceased did not 
stop, did not look or listen, but drove upon the crossing without 
using any precautionary measures to discover an approaching train. 
It may be open to question if his testimony goes so far. But, if it 
did, a fact is not always established because asserted by the uncon- 
tradicted testimony of a witness. There may be circumstances dis- 
closed, impeaching his credibility, of such character as to carry 
a case to the jury upon the question whether the witness is worthy 
of belief. There were such circumstances in this case with respect 
to this witness. It would serve no good purpose to enter into 
détail, but we think it cannot be said that the jury were unwarranted 
in refusing crédit, to his testimony. The évidence of the engineer, 
Phipps, giving full credence to it, does not so clearly disclose négli- 
gence on the part of the deceased, contributing , to the injury, that 
thé presumption that he wàs in the exercise of due care can be said 
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to hâvèWéeû''KiIi^ rebilttéjiïi b? to sanction tïie withdrawal of thé case 
froiiï ti^'jtiry. Whéti ÎPmpps ârst saw; the team he was within 60 
feet Ofv'iJle crôéfeiflg, hié train having a sffëed of 18 miles an hour. 
The teaâi wSs within 20 feet of the crossing, prôéeeding at the rate 
of 6 miles an hour. A collision would necessarily resuit withiû two 
sècoii'â^. 'Ifliis évidence doës not tend to show that the deéeased had 
not stèppedj and had not proceeded to the traùk and looked and 
liâteûéd, K does not appear, with that clëarness that would justify 
the takîÉig ôî the case froih the jury, that after the train came within 
his Sight'the àécident céiîld hâve been avoided by due care upon the 
part ôf the dèceased, the Wrden of proof being upon the company. 
Undoubtedly, there wer^ ciïcumstances attending the actions of the 
dèceased tipoh the occasion in question, as disclosed by the witnesses 
meritibnéd, thàt, if theîr évidence may be relied upon, go far to show 
a want of that care demanded by the dangeroiis character of this 
crossing, At the same timé, bearing in mind that no one can speak 
to the transaction from the standpoint of the dèceased, and that the 
eredibility of ohe of the witnesses was seriously impugned, we cannot 
say that rëaisônable minds could draw but one. conclusion from the 
testîmony, and sb authôrize us to déclaré, as matter of law, that the 
conclusion to w'Mch the jury arrived upon the évidence was unwar- 
ranted, and counter to the fact and the law. We see no error in the 
submissioh 6f the cause, and no ground calling upon us to disturb 
the Verdict' llie judgnient wiïl be afllrmed. 
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DJNITBÎD STATES V. THE HAYTIAN REPDBLia 

(District Court, D. Oregon. November 5, 1894.) 

, No. 3,403. 

JuDiciAii Salb^Cabh Bid, 

At a sales by 8, marshal iji^dçr a decree directlng Mm to sell for not less 
than $15,0éO, -mii power toi àccept a bid of $10,000 in cash, balance on 
crédit. If there *as no cash bid for the full amonnt, the property was 
knocked down to pétitions for a cash bid of $16,050. It being past banli- 
ing hours |ïf ;ja, Saturday, and petitioner having only a certified checli of 
$10,000, hétèiàdered it to the marshal as part payment, with the state- 
ment that hé cOtïd keep it as f orfeit if petitioner dld not pay the balance 
Monday morning. The înàrshal, immedlately after statlng that thls 
would be sa,1âSÇactory, refused to accept It, rejected the bid, and made 
a private ^iiB io the next lowest bidder. Bdd that, as a cash sale re- 
quiréd paynient on the. same day, petitioner could not complain. 

Libel by the United States against the steamship Haytian Eepub- 
lic for breach of the revenue laws. It was sold under a decree for- 
feiting it to the United States. E. W. Price and Lee Wheeler péti- 
tion that titlebegiven them under their bid. 

Euf us ÎMâliory and James GleasOn, for petitiqners, Price and 
Wheeler. 

CE. S. Wood and S. B. Linthicum, for respqndénts Sutton and 
Beebe. ■'■' ■ '■ ''''''' ■!!•-,'•■:-■ 
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BELLINGEE, District Judge. E. W. Price and Lee Wheeler péti- 
tion the court to set aside tlie sale heretofore made by the marshal 
of the steamer Haytian Eepublic, and to direct the marshal to cor 
rect his return so as to show that their bid of |16,050 at such sale 
was the highest and best bid thereat; that the ship was sold to 
them, — and praying for an order declaring the bill of sale of such 
ship to Sutton and Beebe to be f raudulent and void, and directing the 
marshal to convey the title thereof to them, and to deliver possession 
of such A^essel to them, upon the payment to Mm of said sum of |16,- 
050. The pétition allèges in effect that the marshal was, by a de- 
cree of this court, directed to sell the Haytian Republic at public 
auction, and to receive no bid less than f 15,000; that, acting under 
this decree, the marshal advertised the ship for sale at public 
auction to the highest bidder, for cash, at 2 o'clock in the aftemoon 
of Saturday, October 6th; that there were two bidder s at the sale — 
Charles P. Beebe and the petitioners; that the former bid |1('),000 and 
the latter |16,050, whereupon the vessel was knocked down to them ; 
that thereupon the parties left the vessel where the sale had taken 
place, and went to the oflice of the marshal; that no demand was 
made by the marshal, of the petitioners, to pay the sum bid forth- 
with, and their bid was not rejected for failure to so pay such 
amount, and that no resale was had; that the petitioners, within 
a reasonable time after the sale, to wit, within an hour thereafter, 
delivered to the marshal, as an eamest of their good faith, certifled 
checks for |10,000, which were received by the marshal on account 
of their purchase; that they were prevented from procuring the re- 
maining |6,050 by reason of the fact that it was then past banking 
hours, but that they notified the marshal that he could retain the 
$10,000 so paid, to be forfeit to the govemment should they fail to 
pay such balance immediately after banking hours on the foUowing 
Monday, which pa3Tnent at such time they promised to make; that 
the marshal informed the petitioners that what they proposed was 
satisfactory, and he directed the préparation of the receipt for the 
money paid; that thereupon Beebe interfered between the petition- 
ers and the marshal, and persuaded the latter not to complète the 
transaction with the petitioners, and that Beebe and the marshal 
conspired and confederated together to prevent the petitioners from 
obtaining title to the vessel under their bid; that in pursuance 
of such conspiracy the marshal, at his office, pretended to reject 
petitioners' bid, refused to receipt to petitioners for the $10,000, 
or to receive such sum, and then made a private sale of the vessel 
to Beebe for f 16,000, and gave the latter a bill of sale therefor; that 
within a reasonable time after such sale, being before the hour of 
11 o'clock in the forenoon on Monday, October 8th, they tendered to 
the marshal $16,050, in compliance with their bid, which sum they 
hâve bepn at ail times since, and are now, willing to pay. 

Exceptions are filed to this pétition, which raise the question 
as to its sufflciency to entitle the petitioners to the relief prayed for. 
The cases relied upon by the petitioners are cases where com- 
plaints were made by the owners of the property sold, or by persons 
having liens thereon, whose mghts of property were injuriously 
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af^ected hj sales for mucbi lè^ thaa the value of tliè property sold. 
In this case the contest is one between bidders. The petitioners are 
concerned only with thdr own title, Unless they acquired rights 
in the property by their bid and offer of payment, it is a matter of 
no conséquence to them whether there was a fraud in the after-sale 
of the property or not. Ex parte State and State Banlt, 15 Ark. 
264. It is claimed that the offer of payment made before 11 o'clock 
on Monday foUowing the sale was within a reasonable time for a cash 
payment, for the reason that the time of the sale (Saturday, at 2 
p. m.) was after banking hours. A cash sale is necessarily a sale for 
cash to be paid at the time of sale. The purchaser must be in readi- 
ness to pay at the place of sale, if required. The offlcer making the 
sale may give time for payment, if he chooses, but he does so at his 
own risk. Because he may do this, it does not follow that he must 
do it, and his conduct in this respect is not ground of complaint, 
unless it has been one-sided, and has given one party an unfair ad- 
vantage over another. The fact that the sale was after banking 
hours ia immaterial, unless the officer making the sale makes use of 
that fact to exact specie, when the bidders were justified in relying 
upon the belief that checks, certiflcates, or current bills would be 
taken. In one of the cases cited by the petitioners the officer refused 
to accept current bills, and then refused a delay to enable the bidder 
to get specie, with the resuit that the property was sold for less 
than one-third the amount offered by such biidder. There were other 
circumstances showing a conspiraey to get the property at a ruinous 
sacrifice. Technically, a certifled check is not cash. Such checks 
or certiflcates of deposit are used to avoid the inconvenience of car- 
rying specie to the place of payment. Such a check, upon a con- 
A^enient bank of known solvency, when transferred to the payée of 
money, is in effect a cash payment, since it opérâtes to trausfer the 
title to that much cash, convenient to his use, to such payée. The 
petitioners -in this case coùld hâve provided themselves with such 
checks dùring banking hours. It was ai^ued in petitioners' behalf 
that such checks do not meet the requirements of a cash bid. My 
conclusion is otherwise, and, moreover, it is common knowledge 
that it is Gustomary to make large payments in this mode. The con- 
duct of the petitioners in providing themselves with such a check for 
$10,000, to use as a payment at the sale, shows that they understood 
this, and that they acted upon the assumption that payment might 
be made in this way. It is an admitted fact, commented on at the 
hearing, that the court had ordered the marshal to accept a bid for 
$15,000,-— $10,000 in cash, and the balance in crédit, provided there 
was no cftsh bid to the amount of $15,000. It was for this reason 
that the petitioners were provided with a certificate of deposit for 
$10,000 and no more. It is said, however, that the petitioners only 
intended to back another bidder in such a bid, but that, .upon be- 
ing confroiuted with a cash bid of $16,000, they decided to bid for 
themselvesi But whether they bid for themselves, or stood sponsor 
for another, it did not alter the provision they had made for making 
a cash payment It is évident that the petitioners prepared them- 
selves foi* this sale in the expectation that a sale would be made to 
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them, or to the friend for whom they were actlng, for $10,000 in 
cash and the remainder in crédit, and the controversy that has fol- 
lowed is solely due to the fact that they were disappointed in that 
expectation. But if the fact is as claimed the excuse cannot avail 
them. The authorities are clear that to constitute a cash sale the 
money must be paid within reasonable hours on the day of sale, and 
unless this is donc no title or right passes, and if the oiBcer makes 
a conveyance before payment the owner is not bound thereby. Ex 
parte State and State Bank, supra. 

It is argued that the alleged agreement of the marshal to allow 
the petitioners untU the foUowing Monday in which to pay the re- 
maining $6,050 relieved them from the necessity of paying such sum 
on the day of sale, if that was otherwise necessary. Êf the peti- 
tioners were misled by such an understanduig or promise, I should 
be disposed to give to it the effect contended for, aJthough the mar- 
shal had no right to make such promise. The alleged promise was 
after the sale. Shortly afterwards, and while the parties were to- 
gether, the marshal reconsidered his action, and rejected the peti- 
tioners' bid. I am of opinion he acted rightfully, in so far as what he 
did relates to the final rejection of petitioners' bid. As to whether 
he should hâve put the property up for resale is a question that 
does not concem thèse petitioners. If the govemment, to whom 
the steamer was whoUy forfeited, and for whose sole benefit the sale 
was made, is satisfled with the sale, others, not having complied with 
the tenns of sale so as to acquire rights in the premises, cannot com- 
plain. The character of the petitioners' bid is not changea by the 
fact that they offered to forfeit |10,000 if they failed to pay the $6,050 
on the following Monday. A secured payment is not a cash pay- 
ment. If the marshal had accepted this ofler, and had kept the mat- 
ter open until the following Monday, he could then hâve rejected 
it, and refused to accept the unpaid balance, and it would hâve been 
his duty to do so, had the owner so directed. He was not authorized 
to give crédit upon a cash sale. Chase v. Monroe, 10 Fost. (N. H.) 433. 
It does not appear that the marshal subjected the petitioners to any 
inconvenience in the payment required, not necessarily Incident to 
any sale, and that they could not provide against, and to which ail 
other bidders were not equally subject. He does not appear to hâve 
acted unfairly towards them. The fact that he was at first wUling 
to waive casih payment as to |6,050 of the purchase, but subsequently, 
and while the situation of the petitioners remained the same, receded 
from that position, as he might properly do, shows the contrary. 
The exceptions are allowed. 
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RHODES V, LINOQLN PRESS DRILI, CO. 
(Circuit Court, S. D. Illinois. Oetober 8, 1894.) 

1. Patents »or Combinations— KoveLty and Invention— I^ïringement. 

Where a patent Is for a comblnation, and such combinatlon is new, and 
produces useful résulta, it is immatérial that the separate éléments are found 
in digèrent prior machines. 

2. Same— !ÀirïicrfÀTiON— EsToppBL. 

A comblnation clalm cannot be Invalidated by showing that certain orig- 
inal clalndB, containlng ail but ose of the éléments in the claim in contro- 
Tersy,rwere,rejected on the citation of prior patents, and by then showing 
that théfè ^âs ho invention in adding the addltlonal élément. 

8. Sajïb-tGbaIn Prkss Dbills. 

iThë iBhodes patents, Nos. 355,716 ànd 400,947, for press drills for sowing 
wheat ând similar grain, hdd valid, and infringed; the flrst patent as to 
botiitite claim^ and the second as to its third and fourth claims. 

Tliis wàs a suit for thé inf ringement of a patent. 

Bon4> jAdams, Pickard & Jackson, for complainant. 
Lysander Hill, E. D. Blinn, and J. W. Hill, for défendant. 

AUJEN, District Judge. TMs suit is brought by John W. 
Bhodes against the Lincoln Press-Drill Company for the alleged in- 
f ringeiîijent of letters patent No. 353,716, granted to John W. Rhodes, 
January 11, 18S7, and letters patent No. 400,947, granted to John 
W. Ehoâea, April 9, 1889. The^e patents relate to press drills for 
sowing Wheat and similar grains, in which a front frame, mounted 
on runners, is foUowed by rear f rames, pivoted to the front frame. 
The seed is dropped through the heel of the runner into the trench 
made by the runners, and the rear f rames are provided with press 
wheels, which foUow the runners, and press the dirt down upon the 
seed. In the old press drills in gênerai use before the Rhodes 
patents, this rear frame was a single, rigid frame, ail the wheels of 
which rose or fell together as the drill passed over irregularities in 
the grouad. With this construction, the évidence shows that if a 
machine côntaining more than six runners and six press wheels 
in a rigid frame was made, the wheels rose and fell together, which 
limited the width of the machine, and in passing over irregu- 
larities Of the ground the axle would bend and finally crystalize and 
break. Several attempts had beea made prior to the Rhodes in- 
vention to obviate this diflculty, but, as the évidence shows, without 
practicali «dccess. Thè machine described in the first Rhodes 
patent may be briefly described as follows: To a front frame carry- 
ing the runners is hinged a plurality of rear press-wheel frames,, 
consisting each of two side bars with an end bar Connecting their 
rear ends. An equalizing bar is pivoted to thèse end bars. When 
more than two rear frames are used, three or more equalizing bars 
are employed, according to the number of rear frames. Each of 
thèse rear frames carries a separate axle, upon which are mounted 
a plurality of press wheels arranged to follovv behind the runners, 
and press the dirt down over the seed. A seat beam, pivoted at 
its front end to the front frame, extends upwards and backwards. 
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and is connected with the equalizing bar by a support extendingfrom 
the seat beam to the equalizing bar. A seat for the driver is carried 
upon the rear end of the seat beam, thus distributing the weight of 
the driver, by means of the equalizing bar, over the rear f rames and 
upon the press wheels. By shifting the position of the seat, the 
driver's weight tends either to raise the runner frame from the 
ground in order that thé machine may be tumed in the field, or to 
properly press the wheels upon the seed. Without going into the 
description more in détail, the évidence shows that this machine 
proved a practical and successful machine, solving serious difiicul- 
ties, and goi^ig at once Upon the market. 
The daims of this flrst patent are as follows: 

"(1) In a grain drlU, the comblnation, with the runner frame, o£ the frames, 
P, hinged to said runner frame; the shafts. S, held by said hinged frames; 
the press wheels, mounted on said shafts; the distributing bar. A, pivotally 
connected at its ends to said hinged frames; the seat, B, supported abovo 
the center of said bar; and the beam, C, joining said seat to the runner 
frame,— substantially as specified. (2) In a grain drlU, the comblnation with 
the runner frame of the frames, P, hinged thereto; the shafts. S, held by 
said hinged frames; the press wheels, mounted on said shafts; the distrib- 
uting bar, A, pivotally connected at Its ends to said hinged frames; the beam, 
0, hinged at its front end to said runner frame, and supported at Its rear 
•end above the center of said distributing bar; the bar, 0', rigldly secured to 
said bar, C, and projecting rearwardly therefrom; the seat, mounted on 
said bar, C, and a fastening for securing the same at différent points on Its 
bar,— as and for the purpose specified." 

A number of patents are set up by the défense as anticipating this 
>patent, those principally urged being the Smith patent, No. 266,325, 
the Wishart & Busick patent, No. 293,389, and the Bolton corn- 
plan ter patent. No. 326,388. Thèse patents are not mentioned in the 
defendant's brief. The défense of anticipation seems to be practi- 
cally abandoned. The only défenses there stated are that the 
claims are for mère aggregations and noninf ringement. 

The claims are not open to the charge of being for mère aggrega- 
tions. It is enough to say that none of the prior patents contains 
the comblnation of the claims of the flrst Ehodes patent; and it is 
not seriously contended by the defendant's experts that any one of 
them does. In a comblnation patent, where the novelty of the in- 
vention consists in the comblnation, it is immaterial whether the élé- 
ments are new or old, provided the comblnation is novel, and prac- 
tically produces a new and useful resuit, Where the thing patented 
is an entirety, the respondents cannot escape the chargé of infringe- 
ment by alleging or proving that a part of the entire invention is 
found in one prior patent, printed publication, or machine, and 
another part in another prior exhibit, and a third part in another, 
and from the three or more draw the conclusion that the patentée is 
not the original and flrst inventer of the patented improvement. 
Jmhaeuser v. Buerk, 101 U. S. 660; Latta v. Shawk, 1 Bond, 259, 
Fed. Cas. No. 8,116; Machine Co. v. Pearce, 10 Blatchf. 403, Fed. 
«as. No. 4,312; Bâtes v. Coe, 98 U. S. 48; Manufacturing Co. v. 
Steiger, 17 Fed. 250; National Cash Eegister Co. v. American Cash 
JRegister Co., 3 C. C. A. 559, 53 Fed. 367. The évidence clearly shows 
that the Smith and the Wishart & Busick machines were practi- 
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callîy inôperative, andi wheQ; actual machines weré built under the 
patântSi thèse machines provèd complète failures. 

It is urged in défense that the claims of the flrst Rhodes patent 
are void fôr want of patentable novelty in view of the application 
file record, becanse they do not show "invention" over other claims, 
particularly the original fourth claim, abandoned upon références 
cited. The position taken is that the original fourth claim con- 
tained ail the éléments of the original flfth claim, which is the 
présent first claim, except the seat beam. A machine is then sup- 
posed to be bpilt up f rom the spécification of the patent in question, 
and having ail the parts of the Ehodes drill except tl^e seat beam. 
An older patent for a rigid rear frame drill showing a seat beam is 
produced, and the assertion made that there would be no "inven- 
tion" in putting the seat beam in. That this is not the proper way 
of looking at the matter appears from cases "Where a similar posi- 
tion was taken. In Eeiter v. Jones & Laughlin, 35 Fed. 421, Mr. 
Justice Bradley, in deciding the case, overruled this position, and 
said (page 423): 

"It is contended that the maklng of the grooves was no InvenUon, and that, 
if it was, they had been ma4e and used before for pfecisely the same pur- 
pose. The fair questions to put, howeyer, are, was there no Invention in the 
whole thing taken together, the détachable crown or lld with its grooves and 
cellsî And has such crown or lid been used before?" 

It must be remembered that this flrst claim stands as originally 
drawn, and unamended. The références cited by the ofQce against 
the other claims were the Smith and the Wishart & Busick patents. 
Now, if a machine were built up having the éléments of this origi- 
nal fourth claim, not ia the light of the Rhodes invention, but 
from the Smith and the Wishart & Busick patents cited, the machine 
sa built up would be'like the Smith or the Wishart & Busick 
machine. The question of putting a seat beam into such a machine 
would be quite a différent matter. Indeed, the évidence shows that 
Smith, Wishart & Busick, ail tried to contrive a means to place 
a seat beam into such a machine, but failed, and their machines 
were thrown away, and abandoned as worthless. A number of 
décisions of the suprême court, beginning with Leggett v. Avery, 
101 V. S. 256, coming down to Knapp v. Morss, 150 U. S. 224, 14 Sup. 
Gt. 81, are cited as supporting this position. The doctrine laid down 
by thèse cases, however, is simply this: that when a patentée, in 
response to références cited against a claim, has amended it, or has 
abandoned it, and accepted another claim, he cannot afterwards 
assert that the allowed daim covers the same ground or is coex- 
tensîve with the abandoned claim; when a claim has been rejected 
on références, and the rejection aoquiesced in, and another claim 
accepted by the patentée, the patentée is estopped from claiming the 
beneôt of his rejected claim on such a construction as would be 
équivalent thereto. The case of Reece Buttonhole Mach. Co. v. 
Globe Buttonhole Mach. Co., 10 C. C A. 194, 61 Fed. 958, decided by 
the circuit court of appeals for the third circuit, analyzes the au- 
thorities, and shows that the courts will not extend this doctrine of 
estoppel beyond the doctrine above laid down. 
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Of the second claim of this patent, it is enough to say that it 
is for substantially the same éléments as the firat claim, with the 
added éléments of "the bar, C, rigidly secured to said bar, G, and 
projecting rearwardly therefrom, the seat mounted on said bar, 0', 
and a fastening for securing the same at différent points on the 
bar," and that, if the flrst claim is Talid, the second is also valid. 
The claims in suit of the second Rhodes patent are as foUows: 

'•■(3) In a grain drill, the combination, with the front frame and the rear 
frames hinged thereto, of the seat beam pivoted to the seed box on the pivot 
of the rear frames, substantially as shown and deserlbed. (4) In a grain 
drill, the combination, with the front frame and the rear frames hinged 
thereto, of the seat beam pivoted on the pivot of the rear frames, and the 
rigid seat support' connected to the seat beam near its rear end and to the 
rear frames, substantially as described." 

The object of the construction described in thèse claims is to 
avoid the racMng of the machine and the oscillating of the driver's 
seat, caused by the rising and falling of the rear frames in passing 
over irregularities of the ground when the front end of the seat 
beam and the front ends of the rear frames are not pivoted on the 
same Une. Of thèse claims it is enough to say that they are no- 
where anticipated by the prior art as shown, and, while the inven- 
tion may be a narrow one, I am not prepared to say that it does not 
involve patentable novelty. I therefore conclude that the patents 
are valid, and that the claims in suit in each of thèse patents are 
valid claims for the combinations therein described. 

The question of infringement may be briefly disposed of. The 
machine of the défendant contains every élément of the claims of 
the first Rhodes patent, combined together in the same way, and 
operating in the same manner. As to the second patent, defend- 
ant's machine has the front end of the seat beam, and the front 
ends of the rear frames pivoted on substantially the same pivotai 
Une. A decree may therefore be entered in favor of the com- 
plainant upon both claims of patent No. 355,716 and upon the tMrd 
and fourth claims of patent No. 400,947, with costs. 



LAWTHBE V. HAMILTON et al. 
(Circuit Court, E. D. Wisconsin. July 12, 1892.) 

1. Patents — Damages for Infbingbmbkt, 

An infringer caunot escape liability for actual profits made, on the 
ground that hls superior skill and seientiflc methods In conducting the 
business enabled him to reap greater profits than others would hâve done 
by the Infringement 

a Bame— Test of Comparison. 

The essence of complainaufs 'Invention consisted In the thorough crush- 
Ing of the seed without grlnding, by muUers, before it was pressed, 
to obtain the oil. The defecdants, after they were enjoined, continued to 
thoroughly crush ithe seed as before, but in addition put it under a small 
set of muUers, which had little, if any, appréciable efCect; and in this 
way managed to produce the same high yield as the complainant's 
process. The master adopted this subséquent practice as a test of com- 
parison. Edd^ that the adoption of this test was error. 
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l!hjd. Iv^S lën action by AMi-ôd B. Lawtheïàgainst Charles H. 
Hamiltônj''^^miniatrator Of OMrles S. HaÂiltoà, deceased, and 
Tiinotïiy; 'W.»0bodrich, tôt infMngement of a i*âtetat Heard on ex- 
cèptioha totHfemastér's report' : î 

Mundày, ^Vjarts & Adcock, for complàiilaûi ^:^^ ' 
Bànnsing, Barining & Payson, for défendants. 

Gt:^lESBfAl^, Circiiit Judge, This suit was brôught for infringe- 
ment of letters patent No. 168^164, dated September 28, 1875, for a 
new process in producing oil from oleaginous seeds. This court 
dismissed thé bill for want of equity (21 Fed. 811), holding the 
jp'âtent invalida On appeal th'e suprême coùft reversed the decree 
(124 U, S. 1, 8 Sup. et 342), holding that the patent was valid, that the 
défendants hâd îùf ringed, and ihat the coMplainani was entitled to 
ah Ihjunctiofe An interlocu*ory decree was accordingly entered 
by this couïfj and the cause was referred to Mr. Hugh Eyan, as 
mastèr, to talé the proofs, and report the profits, savings, and ad- 
vantages which had àccrued to the défendants from their unlawful 
use bf the patented process. The complainant made no claim for 
dàmàgea. 

ït wâs admitted before the master that during the period of 
undisputed înfringement the Refendants treated 600,000 bushels of 
flaxsèëd, and receiVed for the oil extrâcted therefrom 45 cents per 
gallon, or 6 cents per pOund. The complainant daims that by the 
usie of his procesS tîië défendants obtained an increased yield of at 
least 2-pounds of oiî per bushel of seed treated, making a total 
gain of 1,200,000 pounds whiôh, at 6 cents a pound, amounts to 
172,000. The old prôcess cousisted in crushing the seed between 
horizontal roUers (two or more pairs), passing the crushed seed 
undeJ^ muller stones, where it was ground, moistened, and mixed, 
and then subjecting the mass to pressure. Lawther discovered that 
by dispensing with the muller stones he was able to obtain more oil 
and a better cake. His invention, as deflned by the suprême court, 
consisted in discarding the muller stones, and passing the crushed 
seed directly into a mixing machine, to be stirred, moistened, and 
heated by jets of steam or water, and then transferring the mass 
to presses for the expression of thé oil by hydraulic or other power. 
He employed no new machinery in his proçess, but simply dis- 
pensed with' one step in the old and well-known treatment of the 
^çed. The single claim of the patent reads: 

;! "The'procéss of cnisl(ing pleaglDous seeds, and extracting the oil there- 
ilpçin, consistlng of the following Successive steps, viz. the crushing of tho 
seeds under pressure, thé moistening of the seeds by dli?ect subjection to 
steam, and ûnally the expression of the oil from the Seed by suitable pres- 
sure, as and for the purpose set forth." 

It appears from the testimony, that while using the complainant's 
process the défendants pbtained an increased yield ofabout 5 pounds 
of oil to the bushei'.more than they had extrâcted under the old 
process, and cake icontaining 2.87 pounds less of oil. Other mills 
obtained about 19 pounds of oil to the bushel while using the com- 
plainant's process, — an increase of about 2 pounds to the bushel of 
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seed treated, — and cake containing 2 pounds less of oil. The wit- 
nesses do not agrée as to the increased yield due to the patented 
process, but, from ail the testimony, I think it conservative to say 
that by its use the défendants obtained an increase of at least IJ 
pounds of oil per bushel from the 600,000 bushels treated, making 
a total of 900,000 pounds, which, at 6 cents per pound, amounts to 
¥54,000. This amount, less $11,000 deducted for the diminished 
value of the oil cake, leaves due to the complainant $43,000. 
The following are the master's conclusions: 

"First That It has not been proven upon this accounting that the use o£ 
the Lawther process In suit has been or is productive of any Increased yield 
of oil or other profits, savings, ov advantages over that derived from the use 
of the old or Callahan process. Second. That the évidence shows that the 
yield of oil produced from oleagiuous seeds has been increased during the 
past ten or fifteen years somewhere from one to two and one-half pounds 
per bushel, and that such increase has been due in part to the improvement 
in the quality of seed during that period, in part to the greater attention 
paid to the détails of the business, and the greater efforts made, owlng to 
the diminished price of oil cake, to extract from the seed the gréa test pos- 
sible amoUnt of oil, and in very large part to the adoption of improved ma- 
chinery for the perfect crushing and graduai réduction of the seed, among 
which last-named improvements the chief is the complainant's 'five-high stack 
of roUs,' so called. Thlrd. That the increased yield of oil obtained by de- 
fendants during the period of their infringement over that derived by them 
from the Callahan process, proper, was due to the causes set forth in the 
last paragra.ph, coupled with the unusually scientific and able management 
of the business by the late General Hamilton, one of the défendants. Fourth. 
That the complainant in this action has whoUy failed to prove that the de- 
fendants hâve received or made, or that there hâve arisen or accrued to them, 
any profits, savings, or advantages from the infringement of said last patent, 
No. 168,164, dated September 28, 1875, to the complainant Fifth. That the 
complainant is entitled to a decree for nominal profits only." 

The master was largely influeneed by the fact, as he found it, that 
the increased yield which the défendants obtained was chiefly due 
to the thorough crushing of the seed under pressure of the stack 
of five-high rolls. This crushing was one step in the complainant's 
process. It was a mistake to hold that, because the seed was 
thoroughly crushed between the stack of five-high rolls, the increased 
yield was due to the crusliing instrumentality, and not to the 
patented process. The flrst step in the complainant's process is 
the crushing or disintegrating of the seed evenly and sulficiently 
between powerful rollers. The master seems to hâve lost sight of 
the construction given to the patent by the suprême court. In 
the master's opinion, the increased yield was due in part to the im- 
proved quality of the seed treated by the défendants, but the cake 
which they produced under the patented process contained 2.87 
pounds of oil less per bushel than the cake produced by them under 
the old process. This fact seems to hâve escaped the master's notice. 
Another reason for flnding that the increased yield was not due to 
the use of the patented process was that during the months of 
disputed infringement, just prior to the period of admitting infringe- 
ment, the défendants obtained an increased yield of oil by using two 
sets of chilled steel rolls for crushing the seed, a steam spraying 
device for moistening it, and muller stones, as they had been used 
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before. The coïnplaiùant denièa that thé mullers were used dur- 
ing this period. It is-plain that if they were used it was more to 
mis than to griml' or crush the seed. The chilled roUs f uUy crushed 
the seed, and the mcreased yield was due to that, rather than the 
mullers. This iwàs the flrst step in the patented process. The 
complainant demonstrated the importance of thoroughly crushing 
the seed by roller pressure, and the injurious effect of grinding the 
hulls under muUer sternes. His process was generally adopted. 
The master should hâve compared the resuit of the cômplainant's 
pjocess with the results obtained prier to the invention. Before 
tiie complainant sikowed the importance of thorough crushing, the 
défendants obtained only about 15 pounds of oil to the bushel of 
sëed'treated. 

The master erred in finding that after the service of the injunc- 
tion the défendants crushed their seed by pressure under the 
staek of flve-high rolls, then passed it under a set of muUer stones, 
and obtained a yield of 6il per bushel equal to the yield obtained by 
thé u^ë of the cbmplaiiiànt's process. Thèse mullers were only about 
three f eet in diameter, and they trâveled round about three times 
on the crushed seed. Gen. Hamilton himself testified that they did 
n6t grind the hulls. The essence of the cômplainant's invention 
cons&tS in the thorough crushing Of the seed, without grinding it, 
before it is pressed, and that is what the défendants did after the 
service of the injunction. They crushed the seed as they did during 
the perîbd of undisputed infringement. The manner in which the 
small mullers, not the old ones, were used, had little, if any, 
appréciable effect. Théy certainly did not grind the seed into a 
mealy condition. It was error to adopt this test of comparison. 

The master also ascribed the increased yield, in part, to Gen. 
Hainilton's superior skill ànd scientiflc management, rather than to 
the patented process. It does not appear f rom the évidence that he 
did hot exercise the same skill and intelligence when manuf actur- 
ing Under the old process; and it is signiâcant, in this connection, 
that other mills using the patented process showed substantially 
the satne resuit as did the défendants'. An infringer cannot be 
heard to Say that his superior skill and intelligence enabled hîra to 
realize proiits by his infringement which a person of less skill might 
not haye realized. He is liable for ail profits he has made by the 
illégal appropriation of another's invention. The patentée cannot 
recover more than actuàl profits because the exercise of skill would 
hâve enabled the infringer to realize better results, nor can the latter 
avoid paying actual profits on the ground that they would hâve 
beeh less, had he not been skillful. Exceptions to the report sus- 
tained, and decree for the complainant for $43,000. 
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EDISON BLECTRIO LIGHT CO. et aL v. BUCKEYH BLBCTBIO 00. et al, 

(Circuit Court, N. D. Ohio, E. D.) 

No. 5,142. 

1. Patent Suits — Pbeliminaut Injunction — Estoppel. 

A patentée, under a misapprehension of tlie law, secured from the pat- 
ent office a correction limiting the life of his patent, and was afterwards 
held to be thereby estopped, as against certain alleged infringers, to deny 
the validity of tlie limitation. Metd, on motion for a preliminary injunc- 
tion, that certain other persons associated witli liim in the ownership of 
rlghts under the patent were also estopped, in the absence of an affirma- 
tive showing that they were ignorant of his acts in procuring the lim- 
itation. 

S. Samb. 

The fact that the patentée and his associâtes transferred thelr rights 
under the patent to a corporation of which they were the sole stockhold- 
ers did not affect the opération of the estoppel. 

8. Bamu — Discrétion of Court — Right dp Appeal. 

When the court is clearly conrinced that complainants are not entltled 
to an injunction, It will not, except by consent of the parties, allow the 
Injnnetion to issue, merely upon the suggestion that défendants are en- 
tltled to an appeal from such an order, whereas complainants cannot 
appeal from an order denying an Injunction. 

This was a suit by tlie Edison Electric Light Cîompaiiy and the 
Edison Greneral Electric Company against the Buckeye Electric Com- 
pany and others to restrain the alleged infringement of letters pat- 
ent No. 223,898, issued January 27, 1880, to Thomas A. Edison, for an 
incandescent electric lamp. A preliminary injunction was hereto- 
fore dissolved by the court (59 Fed. 691), but a motion for a pre- 
liminary injunction has again been made, supported by additional 
afHdavits. 



mCKS, District Judge. Thîs case comes again before the court 
upon a motion for a preliminary injunction. Since the former mo- 
tion for a dissolution of the injunction allowed in 1893 was passed 
upon, the plaintiffs hâve flled additional alHdavits in support of the 
pending motion. Though this motion asks for the order without 
assigning any reasons, the affldavits disclose new facts which were 
not brought before the court on the previous application; and, 
though the plaintiffs did not désire to confine their application to the 
new facts thus presented, the court sees no reason why, upon this 
motion, the case should be again considered upon the matters so 
fuUy heard, considered, and decided in the opinion heretofore flled. 
I shall therefore consider only the question as to whether the new 
facts entitle the plaintiffs to a preliminary injunction. In granting 
the défendants' motion to dissolve the injunction then in force, the 
court found that there had been such acts on the part of the plaintiffs, 
in their application to the patent office to limit the duration of the 
Edison patent, and in the proceedings connected therewith, and sub- 
V. 64F.no. 2 — 15 
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sequent thereto, and in their negotiations with thé défendants relat- 
ihg ti!> Hè ïààJÉifacture of lamps Claimed to be coverèd by the patent, 
as to estop the plaintiffs from cl^^ming, as against thèse défendante, 
that their patent did not tenninate in November, 1893, or that, as 
against the défendante, they had a right to such an injunction. 

The new facts disclosed by the affldavite are that at the time the 
owner ofUié patent and the assignée thereof made their application 
to the pateht office, in October, 1883, asking for a limitation of the 
life ofthfiî patent, and at the time of the proceedings taken under 
said application, a contract wa» in force by which the owner of the 
patent had given the exclusive right to manufacture lamps under 
the patent to Edison, the patentée, and to certain persons whom the 
contract stipulated mightbe associated with him in that undertaking. 
The contract was made on theSth day of March, 1881. On the 
12th day oî January, 1884, ISdison and his association named in the 
contract of March, 1881, assigned and transferred to the Edison Lamp 
Company, a corporation organized under the laws of New Jersey, ail 
their title aûd interest in the said contract, and also ail their inter- 
est in a second contract between the Edison Electric Light Company 
and the Edison Lamp Company, made October 11, 1883. This right 
to exclusively manufacture lamps, thus vested in Edison and his asso- 
ciâtes, w;as in force when the owner of the patent and Edison joined 
in the patent olBce application of October, 1883, The associâtes of 
Edison in that exclusive right, it is claimed, were not advised of what 
Edison and the owner of the patent did with référence to the said 
proceedings in the patent oflQce, were not bound thereby, and that, 
so f^r as their rights in thât contract are concerned, they are not now 
estopped from claiming a prelùninary injunction by any acts of the 
owner of the patent or the patentée. The case is practically, there- 
fore, the application of the holders of this équitable interest in the 
contract of March, 1881, for a preliminary injunction against the 
défendants. It has already been decided that the assignée of the 
patent and the patentée are not entitled to such relief. Those who 
now ask for the injunction upon the new facts disclosed must show 
their right to this remedy and relief by the same rules and upon 
the same principles governing any other applicant for such an order. 

What, then, are the facts disclosed as to the légal relations existing 
between the parties interested with Edison in this contract of March, 
1881, and the owner of the patent and the patentée, and what was the 
information they had of the proceedings instituted in the patent office 
in October, 1883, by which their interest and rights in their existing 
contract were affected? The contract of March, 1881, between the 
assignée and owner of the patent and Edison, is an exceptional in- 
strument. It conf ers upon Edison very valuable rights, coupled with 
very libéral conditions, and every provision contains terms showing 
it was not intended to be assignable. It was a contract showing in 
every Une an intention to confer upon Edison, personally, the libéral 
and flexible conditions stated. The persons whom he was author- 
ized to associate with him in the undertaking contemplated in the 
contract were his associâtes in his laboratory expérimente, and closely 
interested with him in the success of his patents. It is important 
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to keep in mind thèse relations in considering how far they are 
justly boTind by Edison's participation in tlie patent office proceed- 
ings of October, 1883. It is not now necessary to détermine wbether 
in their association under the contract of Marcb, 1881, they were part- 
ners or not. We are not informed of the exact nature of their légal 
relations further than they are disclosed by the terms of that con- 
tract and by thèir aftidavit. They were associated in that enterprise 
under such relations as makes it difficult to believe that they were for 
any great length of time ignorant of the patent office proceedings of 
October, 1883, and of Edison's participation therein. It is true that 
in their affldavits they each deny that Edison was authorized to act 
for them in joining in that application, and with varying explicitness 
each dénies that he knew of such act of Edison's at the time. I 
accept thèse statements as true, but they are not inconsistent 
with the contention made by the défendants that, because of their 
intimate association in the enterprise, they must hâve learned of that 
proceeding soon after it took place, and that they hâve since ratified 
the act of their associate in différent ways. And for the purposes 
of this preliminary hearing, when the granting of this application 
rests 60 largely in the discrétion of the court, reasonable inferences 
and conclusions, based upon the facts as imperfectly disclosed in ex 
parte affidavits, are proper to b.e considered. Having already found 
that Edison is not entitled to this injunction, hâve his associâtes in 
that contract so clearly shown that they hâve been ignorant df the 
successive acts and of the conduct of their patentée, which hâve es- 
topped him, as not to be precluded from claiming this relief as against 
the défendants? The burden is upon them to establish such want of 
knowledge and such conduct on their part as to entitle them to this 
extraordinary relief. If they considered their interest in the con- 
tract of 1881 as valuable from October, 1883, to March, 1893, as they 
now do, they were bound to protedt it by such acts and conduct as 
not to mislead those dealing with this patent, and with its inventor 
and owner. With the certiflcate of correction attached to every copy 
of the Edison patent issued between October, 1883, and March, 1893, 
and with the concern that existed as to the effect of the patent office 
proceedings upon ail interested in the patent, it seems highly improb- 
able that during ail that period thèse associâtes of Edison remained 
in ignorance of what had been done. If they were so innocent and 
ignorant during that time, it ought to so afflrmatively appear, for it 
is the fact most important, in view of the décision of the court dissolv- 
ing plaintiffs' injunction allowed upon the original hearing. Hav- 
ing failed to make this full and explicit déniai, I am warranted, in 
view of ail the facts, in concluding that thèse associâtes of Edison did 
acquire the knowledge of this patent office proceeding during the 
period named. 

Edison and his associâtes transferred their title and interest in 
the contract of March, 1881, to the Edison Lamp Company in January, 
1884. Tàey were the sole stockholders, and the only parties inter- 
ested in the new corporation. It was the same parties associated 
in the same enterprise under corporate name. They changed their 
Ifigal relations, and took their new title to ownership charged with 
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ail tlj.e knowledge, and burdened witt tlie same duties as to tliird 
persènip^ ^i^t/restedupontiieina^- ''associâtes" under the contract 
of Mai;fe}i, ^1881. Ha-ving knowlçdge of the part taken by tiheir 
associât^, Edison, in the patent office proceeding, they were charged 
with the knowlëdge of its légat effect on their riglits under the con- 
tract pf 1881, and they were charged with the duty of protecting them 
by their subséquent acts and çonduct, While Edison estopped him- 
self from claimîng an injùnction by his acts ând conduct between 
Ôctober, 1883, and March, 1893, as found in the décision heretofore 
referred to, it does not folio w that his associâtes were likewise 
estopped. But in this hearing it ougïit affirmatively to appear that 
thèse parties, who claim a pjnor equity to the défendants, were igno- 
rant of, knd did not participate in or authorize, the several acts and 
the line of conduct whiçh it has been held estopped the other plain- 
tiffs from claiming relief against thèse défendants. This should 
appear so satisfactory as to justify the court in granting this unusual 
relief. Tlie burden is not on the défendants to show that this injunc- 
tion should not issue, but it is on the plaintiffs, who claim a prior and 
superior equity, not aflected by the estoppel heretotore found to pre- 
clude their associate plaintiffs, to show that it should issue; and this 
must be shown by the required degree of certainty. I do not think 
this has been done. 

In 1892, the plaintiffs who now join in this suit instituted a suit 
upon this same patent against the Sawyer-Mann Electric Company. 
This was at a time when the certiflcate of correction was still sup- 
posed to be in force, and was a ratiflcation of that correction, so far 
as the licensees were concemed. They then believed the proceed- 
ings for correction had been valid and effective, and accepted and 
adopted the beneficent results they supposed followed. But it has 
been suggested, inasmuch as the complainants cannot appeal from an 
order refusing an injunction, while the défendants can appeal from 
an order alloWing one, that the court allow a preliminary injunction, 
but suspend its opération pending appellate proceedings. By such 
an order, it is urged, the plaintiffs may hâve partial relief, and no 
great hardship be imposed upon the défendants. I would be very 
glad indeed to hâve such an agreement made, so that this case might 
be speedily reviewed. I fuUy appreciate the disadvantages under 
which the plaintiffs stand because of the peculiar situation of thèse 
litigants, but I hâve no right to impose upon the défendants the 
burden and expense of prosecuting an appeal from an order allowing 
an injunction to which I hâve found the plaintiffs are not entitled. 
Such an order i^ght properly be made where the parties assent, or 
there might be such a condition of proof, and such peculiar circum- 
stances présent themselves in a case, as would warrant the court 
in making such an order as plaintiffs suggest. The discrétion exer- 
cised by courts in acting upon motions for injunctions is very great, 
and each case must be decided upon the facts and circumstances pre- 
sented; and a proper one might arise for such a departure from the 
ordinary pracitice, but I do not flnd this to be such a case. The 
motion for a preliminary injunction is therefore refused. 
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et al. 

(Circuit Court, N. D. Oliio, B. D. March 13, 1894.) 

Pateuts— Infringement — Pkeliminary Injunction. 

A corporation which was organized to manufacture an Infringlng ar- 
ticle after the patent had been sustained by a circuit court cannot pro- 
cure the dissolution of a preliminary injunctlon on the ground that an 
appeal had been taken, and that Its offlcers believed the patent to be 
Invalid; nor Is its position bettered by the allégation that It afterwards 
made additional investments in the business, relying upon the validlty 
of a correction limiting the llfe of the patent (which correction the pat- 
entée had procured under a misapprehenslon of the law), where it ap^ 
pears that such investments were made after the patentée had revoked 
the limitation. Edison Electric Light Co. v. Buckeye Electric Co., 59 
Fed. 691, distinguished. 

This was a suit by the Edison Electric Light Company and others 
against the Universal Electric Company and others to restrain the 
infripgement of incandescent electric light patent Défendants 
moved to dissolve a preliminary injunctioa. 



RIOKS, District Judge. On September 15, 1893, a restraining 
order was issued in this case, speedily followed by a preliminary 
injunction, restraining the défendant from manufacturing incan- 
descent lamps described and covered by the Edison patent. No. 
223,898, granted January 27, 1880. That order has ever since re- 
mained in force. On February 9, 1894, the défendant filed its mo- 
tion asking for an order dissolving said injunction, because the 
complainants, by a certain proceeding in the patent office, insti- 
tuted in December, 1883, and conducted by the patentée and his 
assignée, the time of his original patent was, upon their own ap- 
plication, limited so as to expire November 10, 1893, and that be- 
cause of said proce€dings, and of the action of the commissioner 
of patents thereon, said patent did expire on November 10, 1893. 
Said motion further recited certain facts connected with the organ- 
ization and business opérations of the défendant, and particu- 
larly with référence to increased expenditures made in the spring 
of 1893, which are relied on to show that the défendant was so 
misled by the conduct and acts of the complainants with référence 
to said proceedings in the patent office as to estop said complain- 
ants from now claiming that said patent did not expire in No- 
vember, 1893, and that for the two reasons stated the injunction 
now in force should be dissolved. It is conceded by the defénd- 
ant's counsel that this motion is as close a copy of the similar 
motion filed by the défendant in the case of the complainants 
against the Buckeye Electric Company, recently passed upon by 
the court (64 Fed. 225), as the facts of the defendant's case will 
permit, and that the reasons for asking for a dissolution of the in- 



'230 FEDEBAL KEPORTEB, VOl. 64. 

^unction in this case are the reasons upon which the motion waa 
alloWed in tlie Budkeye Case, so fâr as the samë are applicable to 
the facts set forth in defendant's motion and in the affidavits in 
support thereof. So that, in considering this motion, fréquent réf- 
érence will be made to that case, and it will be identiûed as the 
"Buckeye Case." 

Tlie facts rélied upon in this case to entitle the défendant to a 
di^olntion of the injonction are taben from affidavits, original and 
suMilemental, of N. S.iPossons, the président and gênerai manager 
ofMt^ défendant. They are more èpecific than those set out in 
the içnotion. Mr. Ppsspns, in substance, says that the défendant 
company was incorporated on the 29th day of August, 1892, for the 
purpose of manufacturing electrical appliances, with an author- 
ized capital of |25,0(li0, and an actuàl investment ôf $12,000, and 
that the persons who invested in said enterprise were induced to 
do so by the belief that the manufacture of incandescent lamps 
was lucrative, and not an infringement. AfQant says that owing 
to the décision of Mr. Justice Bradley, on the circuit, in the Saw- 
yer & Man Case,^ it Avas generallybelieved that the manufacture 
of incandescent lamps was open to the world. AfQant says that 
the similarity of the claims 1 and 2 of the Edison patent and claims 
2 and 3 of the Sawyer-Man patent — ^the latter of which, Mr. Jus- 
tice Bradley said, did not describe an incandescent electrical lamp, 
as then and now made — induced most people interested in that 
business to conclude that the Edison patent was invalid. Affiant 
further says that maiiy other manufacturers were engaged in malc- 
ing thé lamps, naming several of the flrms havlng the largest out- 
put. AfSant says thàt when the défendants made their invest- 
meiit the décisions of the tourt were as above stated, and that they 
had eveiy reason to believe they were not infringers, and that they 
acted in the utmost good faith. Affiant says that during the fail 
and winter of 1892 it began the manufacture of the lamps contain- 
ing a silk filament; but during the spring of 1893 the company, 
beUevifig that the Edison patent would expire on the lOth of No- 
vember, 1893, at great expense caused investigation to be made to 
discoyer, if possible, a more satisfactory substance to use as a fila- 
ment, and on or about April, 1893, did make such discovery. A 
short expérience deihohstrated the superiority of such filament, 
and thereafter, on or àbout May 1, 1893, the directors of the de- 
fendant held a meeting to consider the advlsability of increasing 
the facilities bf said company to manufacture incandescent lamps, 
so that they might be placed on the market in large quantities 
after the expiration of thè complainants' patent in November, 1893, 
as limited by the application and correction of December, 1883. 
Affiant says that at the May meeting, after full discussion, it was 
decided to increase its producing capacity, and that thereafter some 
$10,000 was expended "in perfecting said filament, in purchasing 
tools, machinery, appliances, etc., and that said expenditure was 
made relying upon the belief that said patent No. 223,898 would 

MOFed. ai. 
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expire and tenninate on November 10, 1893, and that, but for that 
belief, said expenditure would not hâve been made." Possons' 
original affldavit, p. 7. Affiant says he advised his associate di- 
rectors that eminent counsel, consulted by him, advised him that 
the Edison patent would expire, with the British patent, in Sfo- 
vember, 1893, and afflant says that upon the facts so ascertained, 
and opinion so given, "large additional investments were made 
by the stockholders to the capital stock of said company, to wit, 
upwards of the sum of $9,000, which was subscribed and invested 
during the months of December, 1892, and January, 1893." Af- 
fiant says that he is informed and believes that, before the défend- 
ant organized as a corporation, the second claim of the Edison 
patent had been sustained by Judge Wallace;* that he and his as- 
sociâtes had been advised that this décision had been at once ap- 
pealed from; and the défendant company, having been organized, 
engaged in the manufacture of said lamps pending said appeal, 
and continued increasing its investments upon the faith of the in- 
validity of said patent, and its expiration in 1893. Upon learning 
of the affirmation of said décision of Judge Wallace,' it discontinued, 
and did not manufacture until Judge Hallet refused an injunction, 
application for which was made before him, against a défendant 
in his district, when it again manufactured until Judge Seaman's 
décision in the Oconto Case,* when it closed, and was so closed at 
the time the restraining order was issued in this case. Afflant avers 
good faith in the acts and conduct of the défendant; that ail its 
tools purchased for the manufacture of said lamps, and ail the ap- 
pliances connected with its works, would be vaJueless unless it is 
allowed to proceed in the business for which it was organized. 

Thèse are, briefly stated, the facts upon which the defendant's 
motion for a dissolution of the injunction are based. In what re- 
spect do thèse facts differ from those which the court found in the 
Buckeye Case to be sufScient to estop the complainants from claim- 
ing that the Edison patent did not expire by their own limitation 
put upon it in November, 1893? In the Buckeye Case, the défend- 
ant company was organized in February, 1890, with an authorized 
capital of $100,000, and with an investment at the time of $2.5,000. 
Mr. Justice Bradley had then decided the Sawyer-Man patent in- 
valid, and the belief was gênerai, and had substantial foundation, 
that the Edison patent would be likewise held invalid. At the 
time of its organization, and in the early stages of its business, 
there has been no adjudication showing the Edison patent valid. 
Abont the time the said company began business, it had learned 
through counsel, from an examination of the patent office, that the 
patentée and assignée of the Edison patent. No. 223,898, had vol- 
untarily gone into the patent office, surrendered the letters patent, 
and a.sked to hâve it so corrected that it should expire by limitation 
on the lOth of November, 1893. The company, having, at about 
the same time, discovered a new and superior filament, determined 
upon increasing the capacity of its works, and did so to the extent 
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o£ majîj tàonsands of dollars; and this was done before there had 
been any adjudication sustaining the patent, and while tlie pat- 
entée and Ma assignée had so, as aforesaid, limited the patent so 
that it expired in November, 1893. Said défendant averred that, 
in good faith, it relied upon such acts and conduct of the parties 
owning and controlling said patent The motion, and the proofs 
in support thereof, in that case, further showed that for some 
months negotiations.were had between the complainants and the 
said défendant looking to a consolidation of the companies, or a 
sale, by the défendant to the complainants, of their manufacturing 
plant; and at the same time a substantial acquiescence by the 
complainants in the defehdant's infringement was fairly inferable 
from its acts and conduct. The facts in that case further disclosed 
that the investments of said défendant had been largely increased 
upon the faith of the complainants' voluntary limitation of their 
patent to November, 1893, and before the revocation of such action 
in March, 1893, was attempted or undertaken. So that, in the 
Buckeye Case, if we keep in view the negotiations for the purchase 
and sale of the defendant's works that had been going on between 
the parties, together with the acquiescence by the complainants in 
its manufacture and sale of lamps, even after Judge Wallace's dé- 
cision in July, 1891, it is manifest that said Buckeye Cîompany was 
not at any time a willful infringer. It came into a court of equitj 
asking equity, and ayerring with great explicitness that it had done 
equity. It was not only not a willful infringer, but it had made 
ail its original and additional investments in good faith, before 
the décision of the circuit court of appeals, in October, 1892, afQrm- 
ing the prior décision of Judge Wallace, to which référence has 
already been made, and before any attempted revocation of the 
limitation of the Edison patent had been made. 

In the case now under considération, the Universal Electric Com- 
pany was organized in August, 1892. Judge Wallace's décision 
afQrming the validity of the Edison patent had been promulgated 
over ^ year prior to the date of its organization, and only a few 
months after its organization that décision was afflrmed by the 
United States circuit court of appeals for the Second circuit. So 
that, although an appeal had been taken from Judge Wallace's de- 
cision at the time the défendant organized, it began the manufacture 
of an infringing lamp after the patent had been declared valid by 
a circuit judge of high authorlty. It was hardly more than in 
opération when that décision was afflrmed by the court of last re- 
sort for such cases. Its increased investments set out in its motion 
and aflîdavits seem to hâve been a |9,000 increase made in Decem- 
ber, 1892, and January, 1893, and an additional increase of $10,000 
made after the meeting of the directors of the défendant company 
in May, 1893. The proof is not clear or satisfactory on this point, 
but giving to the défendant the beneflt of the facts averred in its 
motion, and in the aiïidavit and supplemental affldavit of Mr. Pos- 
sons, we give the conclusions as above stated. See Possons' orig- 
inal affldavit, p. 7. The last investment of $10,000 was therefore 
made after the complainants' attempted revocation, in March, 1893, 
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of the proceedings of December, 1883. The court in the Buck- 
eye Case found that the défendant acted in good faith, and relied 
on the acts and conduct of the complainants in limiting the Edi- 
son patent, and that its investments were increased in good faith, 
relying upon that act, and that ail of them were made by it before 
the revocation of March, 1893, and that the défendant was there- 
fore not affected by said revocation. 

In the Buckeye Case, while the court declined to say just what 
rights the public acquired as against the owner and assignée of 
the Edison patent by vlrtue of the voluntary limitation put upon 
its life by the patent office proceedings of December, 1883, it did 
find that the Buckeye Company acquired rights by virtue of the 
complainants' conduct and acts in connection with such proceed- 
ings, and that, as to the Buckeye Company, the attempted revoca- 
tion of March, 1893, was of no effect, because the Buckeye Com- 
pany had made ail its investments and business arrangements 
prier to such revocation, and thereby acquired vested rights which 
could not be disturbed. But, in the case now under considération, 
the défendants, unfortunately for them, occupy no such favorable 
attitude. They began business as an infringer, and, of their two 
additional investments (if two were made), the last was certainly 
made after the revocation of March, 1893. They were bound to 
take notice of thèse proceedings in the patent office, and, as to 
parties who had not acted tn good faith upon the limitation of the 
patent made by the proceedings of December, 1883, and had not 
acquired vested rights before the revocation thereof, said revoca- 
tion was certainly effective. 

In another important respect this case differs from the Buck- 
eye Case. In the latter case the court concluded that if the facts 
set forth in the defendant's motion, and the affidavits in support 
thereof, had been an available défense to it upon the original appli- 
cation for an injunction, the court would not hâve allowed an in- 
junction, as against the Buckeye Company, upon the showing which 
the complainants could then hâve made. But would such a con- 
clusion be just in this case? Suppose the complainants were now 
hère asking for an injunction upon the strength of this patent, ad- 
judicated to be valid by the highest court having authority to pass 
upon those questions. What défense could the défendant inter- 
pose by way of opposition to such injunction? The défendant 
would corne into court and say the injunction ought not to be al- 
lowed as against it because it organized and began its business 
after the décision of Judge Wallace, in 1891, and because it had 
made additional investments relying upon the complainants' lim- 
itation of their patent by the patent office proceedings of Decem- 
ber, 1883. To this claim the reply on the part of the complain- 
ants would naturally be that the défendant was an infringer when 
it began business, and made its additional investments after the 
complainant had recalled or revoked its dedication or grant of 1883, 
and that said revocation was known to the défendant, or ought to 
hâve been known to it from the records of the patent office, before 
it had made its additional investments. Would such a défense be 
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efl!e*itual- to prevent the allowing of an injunctlon? I think not 
The défendant would not be skowing any suchi conduct or acts 
on the part of the complainant as estopped it from claiming the 
beneflt of Its revocation of March, 1893, as the Buckeye Company 
could hâve done In its case. For thèse reasons, I do not think the 
défendant has made a case entitling it to dissolution of the in- 
junctlon now in force. 

Having decided the case upon the facts, and for the reasons, 
hereinbefore stated, it does not become necessary to notice the fur- 
ther contentions made on behalf of the complainants: (1) That the 
proceedings in the patent office of December, 1893, were entirely 
void for want of jurisdiction of that office, and that therefore the 
record made by the office in those proceedings was not a record of 
which the public were obliged to take notice, and could not be 
operative either upon the complainants or upon anyone claiming 
righta thereunder by reason of the complainants' conduct. (2) That 
the proceedings in the patent office of December, 1883, were not 
biriding upon one of the complainants in this case, to wit, the Edi- 
son General Electric Gompany, because, at the time said proceed- 
ings were instituted, the said the Edison General Electric Com- 
pany had a license from the patentée and bis assignée to manu- 
facture under said patent, which license ran to said company and 
certain other associâtes named, and that they could not be influ- 
enced or affécted by such proceedings in the patent office, of which 
they had no notice, and that the interest of the Edison General 
Electric Company waa acquired by it from the owners of the patent 
prior to any investments made by the défendant in this case. 

Both of Hiese propositions, pressed with great earnestness by 
the learnéd counsel, might be of very great importance in connec- 
tion with the case if presented in a différent phase; but, as before 
said, it is now not necessary to consider them in connection with 
the décision based upon the facts as hereinbefore stated. The mo- 
tion to dissolve the injunctlon is therefore disallowed. 



H. W. JOHNS CO. ▼. ROBEKTSON et al 

(Circuit Court, S. D. New York. October 4, 1894.> 

Patbnts— Instruction— iNFRiNGEMBNT—KooFiNa Fabrics. 

The Jotins patent, No. 418,519, for an Improvement In roofing fabrics, 
construed, limited, aiid hdd not infrlnged. 

This was a bill brought by the H. W. Johna Company against 
Henry M. Eobertson and others for infringement of a patent. 

Wetmore i& Jenner, for complainant. 

GallagheP, Richards & Dodd and John K. Hallock, for défendants. 

TOWNSEND, District Judge. This is a bill in equity for an in- 
^unction a^d açcounting bj reason of an alleged infringement of 



H. W. JOHNS CO. V. BOBEBTSON. 235 

letters patent No. 418,519^ granted December 31, 1883, to Henry W. 
Johns, for an improvement in rooflng fabrics. The alleged in- 
vention relates to the class of rooflng fabrics composed of layers of 
cloth, paper, and felt pressed together, and coated or saturated with 
waterproof material. The speciflcation states that in the_ manu- 
facture of such fabrics it bas been found impossible to bring the 
edges of the sheets evenly together, owing to the fréquent dévia- 
tion of the canvas from a straight line, which necessitated the 
trimming of the edges of the compound sheet after manufacture. 
This opération not only involved waste and additional expense, but 
necessitated the cutting off of the selvage edge of the canvas, which 
it is particularly désirable to retain in order to strengthen the 
fabric. By the opération of the machine described by the patentée, 
the excess in width of the projecting canvas is turned or folded over, 
and the various sheets are made straight and equal in width, the 
outflow of the cementing material is obstructed, and the selvage 
edge of the canvas is retaihed. The patent in suit does not em- 
brace the mechanism whereby thèse results are secured, but only 
the manufactured product. The claims of said patent are as fol- 
lows: 

"(1) A compound sheet comprising, essentially, a plurality of separate 
sUeets of différent materials and of average equal widths, one of them 
being canvas havlng a selvage edge, any excess In widtli and projecting 
edges of the canvas being made straight and equal in width to the other 
sheets by turning in the edges thereof, and cementing material between 
the several sheets, substantlally as set forth. 

"(2) A compound sheet comprising, essentially, a plurality of separate 
sheets having cementing material between them, one or both the edges 
of either of said sheets being folded over upon itself, thus tliickening the 
edge of the sheet, and interposing a rib between it and the next sheet, 
whereby the outflowing of the cementing material is obstructed, substantlally 
as set forth." 

The défenses alleged are déniai of infringement and invalidity of 
the patent for various reasons. The conclusions reached render it un- 
necessary to consider ail the défenses in détail. The second claira 
speciflcally embraces a construction whereby the cementing material 
is conflned within the fabric by the folding over of one or more of 
the layers upon itself. The only différence in this regard between 
the article described in former patents and that of the patent in ■ 
suit is that in the former one sheet was turned over upon the other 
sheets, while in the latter such sheet is turned over upon itself. 
There is some évidence that, prior to the date of the patent in suit, 
it was customary to make the sheets of material wider than the 
rolls, and to turn the edges in, either upon themselves or upon the 
other sheets. The state of the prior art shows a clear anticipation 
of this claim, unless it is limited to a construction containing one 
sheet of canvas or burlap. No such limitation ia to be found in the 
language of said claim; but if such limitation is adopted, and if 
the claim, as thus limited, shows suflficient patentable novelty to give 
it validity, it is not infringed by defendant's product. 

So far as the subject-matter of this claim is concerned, defendant's 
rooflng fabric is manufactured on a machine constructed in aecord- 
ance with letters patent No. 302,938, granted to W. H. Rankin, 
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ÎArUgust 5, 1884, and is identical with such fabrics manufactured, 
long prioP to the date of the patent in suit, on such a machine. 
Purthennore, the Rankin machine does not tum the edges of the 
material over upon themselves, in the manner described in the pat- 
ent in suit. That this is so is shown by the letter of the solicitor of 
the patentée, when the application for the patent in suit was re- 
jected upon the citation of the Bankin patent, as an anticipation. 
The complainant would seem, therefore, at best, to be forced to choose 
between the two horns of a dilemma, on one or the other of which it 
must be impaled. Either the Bankin machine does not make an 
inf ringing product, or, if it does, the second claim ië anticipated. 
The first claim of the patent in suit specifically covers the con- 
troUing feature of the alleged invention, — canvas with the selvage 
edge left thereon. Cîonsiderable expert testimony is devoted to a 
discussion of the tenu "average equal widths," used in said claim, 
and to the patent-office history of the limitations imposed upon the 
patent by various rejections and amendments.' It is clear there- 
from, and from the language of the spécification, that rooflng fabrics 
composed of a plurality of separate sheets of dtEEerent materials 
and cementing materials were old in the art A plurality of sepa- 
rate sheets "of différent widths" was rejected and abandoned, and 
"of substantially equal widths" was substituted therefor. This 
latter term is explained by the applicant as not having référence 
to sheets intentionally differing in width. If this language refers 
to the sheets before they are combined, défendant does not in- 
fringe, for in his product the canvas sheet is intentionally made 
narrower than the other sheets. But complainant contends that 
the language of the claim means that the sheets are to be of average 
equal widths, after formation into the compound sheet. While 
this construction is in harmony with some of the language of the 
spécification, it is not easily reooncilable with the express provision 
in the claim: "Any excesa in width and projecting edges of the 
canvas being made straight and equal in width to the other sheets 
by turning in the edges thereof." The spécification states: "I 
run the canvas of such width that at no part will it be narrower than 
the width of the paper and felt" It would seem, therefore, that, 
çifter combination, the sheet must be of exactly equal widths, and 
that the term "average equal widths" refers to the accidentally 
varying widths of canvas before oombining, referred to in the spéci- 
fication. Assuming the construction of the flrst claim contended 
for by complainant, the proofs fail to show infringement by défend- 
ant In this connection the suggestions already made concerning 
the Bankin machine are relevant But the only évidence of in- 
fringement is to be found in the testimony of defendant's witnesses 
on cross-examination. From this it appears that, in the manu- 
facture of defendant's product on the Bankin machine, it some- 
times, happent when the canvas accidentally runs crooked, that 
the portion of the canvas which bulges out is tumed over by the 
housing o^ said machine, so as to straighten it, and make it conform 
to the line of the other sheets. Irrespective of the other considéra- 
tions already suggested, it does not seem to me that such évidence 
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of accidentai imperfect opération of the machine, upon which the 
defendant's product is manufactured, is sufflcient to establish in- 
fringement. No otlier proof was introdueed to show that défendant 
had ever thus operated said machine or produced such an article; 
nor did the exhibits introdueed by complainant show any such in- 
fringement of said claim. 
Let a decree be entered dismissing the bilL 



GOLDIE et al. v. DIAMOND STATE IRON CO. et aL 

(Circuit Court, D. Delaware. February 23, 1894.) 

No. 148. 

1. Patents — Novelty and Invention — Railkoad Spikbs. 

The Goldie patents for a rallroad spike, for a spike-polnting machine, 
and for a method of pointing spikes (numbered 394,113, 413,341, and 413,- 
342, respectlvely) show patentable novelty and meritorious invention. 

3. SaMK— INFBINGEMENT— COLORABLE CHANGES. 

Infringement of a patent for a railroad spike is not avoided by formlng 
it wlth two points, instead of one, by cutting out a creseent-shaped cen- 
tral part, when the two spikes are identical in ail essential parts. 

8. Same — Evidence op Infhïngement. 

Positive évidence of an experienced witness, giving a spécifie descrip- 
tion of the construction and opération of an alleged infringing machine, 
which shows it to be substantially the same as the machine of the patent, 
aided by strong inferences from marks left upon the product of the ma- 
chine, must prevail over the unsupported assOTtions of defendant's expert 
and employés that such description is "erroneous" and "false and mlslead- 
Ing"; that defendant's machines are "radlcaUy and totally différent"; and 
like statements of opinion. 

This was a suit by William G oldie and others against the Diamond 
State Iron Company and others for infringement of certain pat- 
ents. Heard upon motion for a preliminary injunction. 

R. D. Totten and James I. Kay, for complainants. 
Bradford & Vandegrift, for défendants. 

ACHESON, Circuit Judge. This suit is upon three letters patent 
granted to William Goldie, namely: No. 394,113, dated December 
4, 1888, for improvements in spikes, and more especially spikes 
used in the construction of railroads; No. 413,341, dated October 
22, 1889, for a spike-pointing machine; and No. 413,34?, dated Octo- 
ber 22, 1889, for a method of pointing spikes. 

The distinguishing feature of the Goldie spike consists in its 
having a point provided with diagonal cutting edges located in the 
same perpendicular plane with its rear side, and a compressing sur- 
face on its front side, formed with oblique facets on the front sides 
of the cutting edges; the diagonal cutting edges, as the spike is 
driven into the wood, dividing the flber with a clean, shearing eut, 
whereby is obtained a square-cut backing or solid supporting 
wall to hold the spike against the crowding straîn of the rail, while 
the oblique facets tum and compress the ends of the severed fiber 
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outwâiliily towarcls the flide grain of the timber, so that they bear 
with'gîwatiriction on the body of the »pibe, which is beld flrmly in 
the:,tie. :'■„ ■ < ■. 

The claims of this patent are: 

"(1) A si>ike havlng a point provlded on eaeh slde with diagonal cutting 
edges locatèd In the same perpendicular plane with its rear slde, substan- 
tially as set forth.", r , 

"(2) A spllse having a poîilt provlded with a sloping coiûpresslng surface 
on Its front side, and with cutting edges, p, p, located In a plane with the 
rear side of the point, and divc".-glng from the center diagonally upward to 
the latéral sides, and with the oblique facets, o, o, on the front sides of the 
said cntting edges, substantlally as set forth." 

[We herewith publiah froni the records of the United States patent 
ofiQce drawihgs of the d-oldie spike, patented December 4, 1888, 
letters patent No. 394,113.] 
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Goldie's method of pointing spikes consists in swaging the point 
to form front and rear compressing surfaces, and then producing 
a Sharp edge by shearing off the surplus métal obliquely across and 
in the direction of the length of the grain or fiber of the rolled iron. 
His spike-pointing machine consists of a vertically reciprocating 
plunger provided on its lower portion with one or more cutters of a 
shape to conform to the shape of the cutting edges required on 
the spike, and with a gage stop projecting below; and in the rear 
pf the cutters, and an anvil die having its upper face arranged to 
support the spike in a position oblique to the movement of the 
plunger, and having its frpnt lower edge fltted to conform to the 
cutter or cutters on the pl?ji?ger. 

, The Goldie spike, which. was flrst put on the market in the year 
1889, has piet with unusual public favor. It has gone into very 
extensive us^ ijipon Unes of railway ail over the country. The un- 
contradictedproofs show that it is regarded by road masters and 
track officiais generally as the best fastener for rails that has yet 
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been produced. It is also satisfactorily shown that the plaintiffs' 
competitora in business (save the défendant company) hare respected 
their rights under the patents in suit. 

I hâve very carefully examined the numerous prior patents set 
up by the défendants as anticipating Goldie's inTentions, or as show- 
ing want of patentable novelty in what he has done. I am, how- 
ever, quite clear that no such effect is to be given to them. The 
Goldie spike seems to be a valuable improrement, evincing meritori- 
ous invention. Nothing appears to create a doubt as to the va- 
lidity of either of the patents sued on. 

A spécimen of the spikes manufactured by the défendants and 
hère complained of is an exhibit in the case, and the question of the 
infringement of the spike patent (No. 394,113) is detenninable by a 
reere inspection of this exhibit. The plaintiffs' spike and the de- 
fendants' spike differ in this: that, wliereas the spike shown in the 
patent has a single point, the défendants' spike has two points, each, 
however, being substantially the same as the Goldie point in fonn, 
function, and resuit. The two points in the défendants' spike are 
produced by shearing away as well a central part of the métal as the 
sides, after the point is formed by swaging. The central shear, in- 
deed, is crescent-shaped; but this is purely a formai différence. 
The substance of the invention remains. The principle of the two 
spikes is identical. The défendants' spike is provided with diagonal 
cutting edges located in the same perpendicular plane with the 
rear side of the point, and with oblique facets on the front sides of 
the cutting edges. To ail intents and purposes the défendants' 
construction is a mère duplication of the Goldie point. The change 
which the défendants hâve made ia a palpable évasion, and cannot 
hère avail them. Hoyt v. Home, 145 U. S. 302, 308, 12 Sup. Ct. 
922. Infringement of this patent, I think, clearly appears. 

With respect to the other two patents, the évidence of infringe- 
ment is both direct and circumstantial. The défendants' spike 
îtself bears very strong indications that jt was eut by a recipro- 
cating plunger acting upon the métal while supported upon an 
anvil die in a position oblique to the movement of the plunger. 
Plainly, its sharp cutting edges were produced by shearing the métal 
obliquely across and in the direction of the length of the flber. The 
faces of the eut show straight and continuons lines, while the under 
side of the spike has visible marks which can be reasonably ac- 
counted for only upon the supposition that when eut it rested upon 
an anvil die. Then we hâve the positive statement of David Ford, 
an experienced witness, who examined and describes with par- 
ticularity the défendants' spike-making machines. According to 
the spécifie description contained in his afiSdavit, those machines 
are the same, in construction and opération, as the machine of the 
Goldie patent, or substantially so. How do the défendants meet 
this case? In their answer the déniai of infringement is couched 
in the most gênerai tenus. George W. Todd, the président of the 
défendant company, and its codefendant, in his additional opposing 
affldavit does not at ail explain the défendants' machines or method. 
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Mt!.iBwwae, the défendants' patent expert, Mr. Griflath, their em- 
■ployéifiand Mr. G€orge, tJieir foreman, respectively deny tke cor- 
rectness of Ford's description of the spike-making macMnes the 
défendants are using, and assert that Ford's statements are "erro^ 
neous" and "wholly false and misleading"; that the défendants' ma- 
chine^ and methods are "radically and totally différent" from Ford's 
description^ the machines operating in "an entirely distinct and 
difCerent manner"; with other allégations to the like gênerai effect 
But no one of thèse affiants describes the machines the défendants 
are using, or their method of manufacture, or gives the court any 
spécifie information as to the actual construction of those machines, 
or their mode of opération. This reserve is signiflcant It is 
not satisfactorily explained. The plaintiffs' proofs under this head 
are exceedingly strong, demanding something more than bald 
déniais and vague gênerai statements. The défendants should hâve 
given the court facts> and not bare opinions. Moreover, the three 
last-named affiants state that the défendant company actually has 
one machine made "in substantial accordance with the Groldie 
machine patent," but intended and used, they say, "simply for the 
purpose of experiment." The proofs, then, as a whole, I think, 
fully warrant the interposition of the court to prevent infringement 
of the patents for the Goldie machine and method. 

The évidence tends to the conclusion that the défendants do 
not conform to the Bower and Todd ; patents, but in material re- 
spects départ therefrom. Be that as it may, however, those pat- 
ents are for inventions of a later date than Goldie's, and are sub- 
ordinate to his patents. 

The allégation that the plaintiffs hâve been guilty of such lâches 
as should deprive them of summary relief is not well founded. In 
November, 1892, upon the first serions intimation of probable in- 
fringement, the plaintiffs addressed a waming letter to the défend- 
ants. Positive information of actual infringing sales did not reach 
the plaintiffs until May, 1893, and satisf actory proofs of infringement 
were not obtained until late in the year. Then the bill was promptly 
flled, and this motion made. There are no équitable considérations 
to induce the court to withhold preliininary relief. Interférence 
with the défendants' gênerai business is not proposed. Their 
manufacture of infringing spikes began recently, and has not yet 
attained large proportions. On the other hand, to permit the de- 
fendants to put on the niarket the infringing spikes at an under 
price, as the évidence shows they hâve been doing, would seriously 
embarras® tîie plaintiffs, and inflict upon them spécial injury which 
it woaild be very difficult, if not impossible, to compensate ade- 
quately. - 

A preliminary injunction in accordance with the prayer of the 
bill will be allowed. 
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GRAVER V. FATJROT. 

(Circuit Court, N. D. Illinois. November 8, 1894) 

1. FEDERAL COUKTS — JuEISDICTION — ReVIBW OP DECISION OP StATB COURT. 

A fédéral court cannot entertain jurlsdictlon of a bill of review seekfng 
a rehearing of a cause in a State court 

2. Courts— R0LB op Décision. 

Where two cases in the court of last resort appear to be In irrecon- 
cllable conflict as to the right of a complainant to maintain his bill, the 
later of such cases clting the earller and conflicting case with approval, 
the circuit court will sustain a demurrer to the bill, in order to obtaln 
a détermination of such right, before putting parties to the expense of 
marshaling évidence. 
8. Traud— Impeaching Decrbe. 

Can a final decree be impeached by an original bill seeking to attack 
such decree for fraud where the only fraud alleged is false awearing and 
perjury in the suit in which such decree was rendered, quaere. 

This was a suit by William Graver against Benjamin C. Faurot to 
set aside, on the ground of fraud, a decree rendered in a court of the 
state of Illinois. Défendant demurred to the bilL 

Monroe & McShane and R Eae, for complainant 
Frank L. Wean and Frank O. Lowden, for défendant 

JENKINS, Circuit Judge. Preliminary to the considération of 
the demurrer, an observation may be îndulged with respect to this bill 
of complaint. It is understood to be a bill filed in the state court, 
either as a bill of review of a préviens decree in equity in that court, 
or as an original bill attacking that decree for fraud. The trauscript 
of record flled in this court upon removal of the cause from the state 
court exhibits what purports to be a copy of the bill so filed in the 
state court That copy is either incorrect, or the bill itself is imper- 
fect. I find therein no allégation that any bil I was flled in the state 
court in the suit in which the decree was entered, and which is there 
attacked. The first six pages would seem to be a copy of that 
original bill in the state court, and this is foUowed by allégations 
that the défendant entered his appearance to the bill, and flled his 
sworn answer thereto. There are, however, no apt allégations show- 
Ing the commencement of the original suit in the state court, although 
the decree therein is asserted and sought to be annuUed. This is a 
matter which doubtless can be rectified, and I prefer to consider the 
bill as it should be perfected. 

This bill is either a bill of review, seeldng a rehearing of the 
original suit upon the ground of newly-discovered évidence, or is an 
original bill attacking the former decree for fraud. If it be a bill of 
review, this court cannot properly entertain jurisdiction. Barrow 
V. Hunton, 99 U. S. 80; Johnson v. Watera, 111 U. S. 640, 4 Sup. Ct 
619; Marshall v. Holmes, 141 U. S. 589, 12 Sup. Ct 62. Otherwise, 
if it be an original bill attacking the former decree for fraud. I 
must therefore consider this bill as an original bill. 

The decree sought to be impeached was rendered on the 8th of 
July, 1S89, and is as follows: 
v.64r.no.3— 16 



242 FEDÉÔAI- BEPOBTEE, Vol. 64. 

"Thls cause coming on to be heard, came the parties hereto, by their so- 
Ucltors, respectlvely, and the totairt, havihg heard the évidence, arguments of 
counsel, and being fuUy advised in the premlses, flnds that the equities to 
be with the défendant. Therefore, it Is ordered that thls case be, and the 
same Is hereby, dlsmlssed at the complainant's cost for want of equity, and 
the défendants hâve of the sald plaintlff their costs in the premises." 

It is asserted in the présent Mil that neither the complainant nor 
the solicitor yere présent at the hearing of the cause, if any were 
ever had; anii. it is chargèd that no évidence was heard in the cause 
at the final hearing thereof, or arguments made by counsel, so far as 
respects the complainant; and that the matter was disposed of ex 
parte, and Mthout notice. There would seem to hâve been a motion to 
dissolve an injunction which had been granted in that suit, and the 
motion wasallowed; that no replication to the answer was flled; and 
that some six months after sueh dissolution of the injunction this 
final decPee was rendered. It is claimed that this decrèe is not, for 
the reasons stated, res judicata, and that this court should look into 
thé cirçutQSt&nces, and sb hold, treating that decree as a mère dis- 
missal 6f tlle'bill, and nbtto be a finaland conclusivè adjudication 
upon the merits of the action. 

Ordinarily, a dismissal ôf a bill in chancery stands 6n the same 
footing as a judgment at law, and will be presumed to be a final and 
conclusivè adjudication upon the merits, whether or not heard and 
determined, unless thé cofitrary is apparent upon the face of the 
pleadings, or in the decree of the court, Doe v. Oliver, 2 Smith, 
Lead. Cas. Q&îp Durant v. Essex, 7 Wall. 107; Tankersley v. Pettis, 
71 Ala. 179i IPhe decree upon its face purports to be a final decree 
upon the miE*its, and in the absence of fraud this court is not at lib- 
erty to consiâer whether the statements of the decree be true or not. 

This original decree is now attacked for fraud, Consisting, as 
charged îÉ the bill, in "false swearing and perjury of said Faurot and 
Bailey, anifl t^at this court was deceived and imposéd on thereby, and 
that aaid decree was obtained by fraud." This false swearing and 
péi-jury were in the vérification to the answer to the bill in that suit. 
The question is therefore sharply presented whether â judgment can 
be attacked for fraud, and the prevailing party depri^ed of the benefit 
thereof, When he has obtained that judgment or decree by a false 
answer, ol* by perjury in giving évidence therein, Assuming the 
facts toi be as stated in this bill, I hâve been impressed with the con- 
viction that the complaiûânt has been grievously defrauded. It will 
not answer, however, to départ f rom well-settled i>rinciple8 upon 
which courts of equily proceed, to rectify an occàsional injustice. 
Such a cotitse usually results in the working of greater injustice. It 
should bë the aim of the court to move along the linea of weU-estab- 
lished priliiciples, and not to permit hard cases to make bad précé- 
dents. I bave struggled to find a way by which this complainant 
may be relieved from the gross fraud charged in his bill, and by which 
he may e^fcàpe the conclusivè effect of the prier decree. I am con- 
f ronted with t;wo décisions of the ultimate tribunal which I hâve not 
been able to reconcîle. In U. S. v. Throckmorton, 98 U. S. 61, the 
court, by Mr. Justice Miller, in considering the question of what 
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frauds are suflQcient to^ safiction a court to set aside a judgment or 
decree between the aame parties, uses this language: 

"If the court bas been mlstaken in the law, therei is a remedy by writ of 
error. If the jury hasbeen mistaken in the facts, the remedy is by motion 
for new trial. If there bas been évidence discovered since the trial, a motion 
for a new trial will give approprlate relief. But ail thèse are parts of the same 
proceeding. Relief is given in the same suit, and the party is not ve.^ed by 
another suit for the same matter. So, in a suit iu chancery, on proper showing 
a rehearing is granted. If the in jury complained of is an erroneous décision, 
an appeal to a higher court gives opportunity to correct the error. If new 
évidence is discovered after the decree bas become final, a bill of review on 
that ground may be filed within the rules prescribed by law on that subject. 
Hère, agaln, thèse proceedings are ail part of the same suit, and the rule 
framed for the repose of society is not violated. But there is an admitted 
exception to this gênerai rule in cases where, by reason of something done 
by the successful party to a suit, there was in fact no adversary trial or 
décision of the issue in the case. Where the unsuccessful party bas been 
prevented from exhlbitlng fuUy his case, by fraud or déception practiced on 
him by his opponent, as by keeping him away from court; a false promise 
of a compromise; or where the défendant never had knowledge of the suit, 
being kept In ignorance by the aets of the plaintiif; or where an attomey 
f raudulently or without authority assumes to represent a party, and connives 
at his defeat; or where the attomey regularly employed corruptly sells out 
his client's interest to the other side,— thèse, and similar cases which show 
that there bas never been a real contest in the trial or hearing of the case, 
are reasons for which a new suit may be sustained to set aside and annul 
the former judgment or decree, and open the case for a new and a fair hear- 
ing. See Wells, Res Adj. § 499; Pearce v. Olney, 20 Conn. 544; Wierlch v. 
De Zoya, 7 111. 385; Kent v. Ricards, 3 Md. Ch. 392; Smith v. Lowry, 1 
Johns. Ch. 320; De Louis v. Meek, 2 lowa, 55. In ail thèse cases, and many 
othera which hâve been examrned, relief bas been granted, on the ground that, 
by some fraud practiced directly upon the party seeking relief against the 
judgment or decree, that party bas been prevented from presenting ail of his 
case to the court. 

"On the other hand, the doctrine is equally well settied that the court will 
not set aside a judgment because it was founded on a fraudulent instrument, 
or perjured évidence, or for any matter which was actually presented and 
eonsidered in the judgment assailed. Mr. Wells, in his very useful work on 
Res Adjudicata, says (section 499): 'Fraud vitiates everything, and a judg- 
ment equally with a eontract,— that is, a judgment obtained directly by fraud, 
and not merely a judgment founded on a fraudulent Instrument; for. In 
gênerai, the court will not go again into the merits of an action for the pur- 
pose of detecting and annulling the fraud. * * *' Llkewise, there are few 
exceptions to the rule that equity will not go behind the judgment to inter- 
pose in the cause Itself, but only when there was some hindrance, besldes 
the négligence of the défendant, in presenting the défense in the légal action. 
There is an old case in South Carolina to the efCect that fraud in obtaining 
a bill of sale would justlfy équitable interférence as to the judgment ob- 
tained thereon. But I judge it stands almost or quite alone, and bas no 
weight as a précèdent." 

The case he refers to is Crawford t. Crawford, 4 Desaus. Eq. 176. 
See, also, Bigelow, Frauds, 170-172. Tiiere the fraud consisted of a 
forged grant accompanied by dépositions of perjured witnesses, 
whereby, as was claimed, the court was imposed upon to render the 
objectionable decree. But the suprême court affirmed a decree dis- 
missing the bill, holding that the frauds for which a bill to set aside 
a judgment or decree between the same parties will be sustained 
are thÔse which are extrinsic or collatéral to the matter tried, and 
not a fraud which was in issue in the primary suit; and that the 
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càseS where such relief bas been granted are thosë in which, by 
fraud or déception upon tbé unsuccessful party, he bas been pre- 
vented from exhibiting fully his case, by reason of wh.ich. there bas 
never been a real contest before tbe court of the subject-matter of 
tbe sttit. 

This Case would seem to control action upon tbe présent demurrer. 
It bas never been reversed or limited, and is referred to approvingly 
in tbe subséquent case to wbicb I now advert. In Marsball v. 
Holmes, 141 U. S. 598,^ a bill was flled in tbe state court of Louisiana 
to annul and avoid a certain judgment obtained at law upon false and 
f orged documents. It will be observed tbat tbe fraud asserted was 
of tbe same cbaracter as in tbe case of U. S. t. Tlirockmorton. Tbe 
case wàs Éougbt to be removed to tbe fédéral court, but removal was 
refused by tbe state court, resulting, upon final bearing in tbe state 
court, in tbe dismissal of tbe bill. Tbe case was tben appealed to 
tbe court of appeals for the Second circuit in tbe state of Louisiana, 
and tbe original judgment being affirmed, except tbat tbe gênerai 
damages were reduced, a writ of error was prosecuted to tbe suprême 
court of tbe United States. Tbe latter court beld tbat tbe state au- 
tbority was witbout authority to proceed furtber in tbe suit after 
tbe ûling bf tbe pétition for removal, if it was a suit in wbicb tbe cir- 
cuit court of the United States could rigbtfully take jurisdiction. 
Tbe case was held to be such an one, and tbe decree was reversed. 
Tbe court reviews tbe averments of tbe pétition, and déclares the 
groui^d oï fraud to be tbat tbe judgûient complained of "would not 
bave been rendered against Mrs. Marsball but for tbe use in évidence 
of the letter alleged to be forged"; and tben observes: 

"The case evidently to be presented by the pétition is one where, without 
négligence, lâches, or other fault upon the part of the petltloner, Mayer has 
fraudulently obtained judgments, whlch he seeks, against conscience, to en- 
force by exécution. While, as a gênerai raie, a défense eannot be set up In 
«qulty whlch has been fully and fairly tried at law, and although, In view 
of the large powers now exercised by courts of law over their judgments, a 
«ourt of the United States, slttlng In equity, wlU not assume to control such 
Judgments for the purpose slmply of glvlng a new trial, it Is the settled 
doctrine that 'any fact whlch èlearly proves it to be against conscience to 
«xecute a JUdgmeiit, and of whlch the injured party could not hâve availed 
himself In a court of law, or of which he might hâve availed himself at law, 
but was preventéd by fraud or accident, unmixed with any fault or négligence 
In himself or his agents, will justlfy an application to a court of chancery.' 
Insurance Co. v. Hodgson, 7 Cranch, 332, 336; Hendrlckson v. Hincltley, 
17 How. 443, 445; Crlm v. Handley, 94 U. S. 652, 653; Metcalf v. Williams, 
104 U. S. 93i 90; Embry v. Palmer, 107 U. S. 3, 11, 2 Sup. Ot. 25; Knox Co. 
v. Harshman, 133 U. S. 152, 154, 10 Sup. Ct. 257; 2 Story, Bq. Jur. §§ 887, 
1574; Floyd v. Jayne, 6 Johns. Ch. 479, 482. See, also, U. S. v. Throckmorton, 
«8 U. S. 61, 85." 

It wjU bé observed that in tbe statement of gênerai principles of 
law there is no conflict in tbe cases. Tbe conflict, if any, is in the ap- 
plication of légal principles to the facts tben in point I hâve care- 
f uUy examinëd tbe cases which tbe suprême court ref er to in the lat- 
ter opinion. Each of them was a case where the fraud was extringic 
or collatéral to tbe matter tried, and undoubtedly f eU within tbe doo- 

13 Sup. et. ea; 
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trine of U. S. v. Throckmorton. As before stated, I am nnable to dis- 
tinguish those two cases upon the facts. The nature of the fraud 
was the same in both cases. In both the fraud was in the use of 
forged documents and false évidence oflered by the successful party. 
In the one case the bill was dismissed, and in the other sustained. 
Both décisions were by a unanimous court. Three of the justices 
who were members of the court when the former case was decided 
were members of the court when the latter case was decided, in- 
cluding the justice who delivered the opinion of the court. I do not 
see how botiL can stand, and yet the former case is approvingly re- 
ferred to in the latter. Possibly the fault is mine, that I am unable 
to distinguish them. In the doubtfui frame of mind in which I am 
left by thèse two apparently confiicting décisions, I might hâve re- 
course to the maxim that the greater regard should be given to the 
latter décision, were it not for the fact that in the latter case the 
former décision is approvingly referred to, and apparently sought to 
be f ollowed. 

Under the circumstances, I think it would be a hardship upon the 
parties to put them to the expense of marshaling their évidence when 
the right to maintain the bill is thus placed in doubt. It would be 
the prudent course to first détermine the right to maintain the bill 
on the facts stated, and in that view I hâve concluded pro forma to 
sustain the demurrer and dismiss the bill, and the complainant, by 
appeal to the court of appeals, may speedily hâve the question de- 
termined in advance of an issue upon the merits. That court may 
perhaps be able to reconcile the two cases referred to, or, if unable 
so to do, can certify the question to the suprême court for its solu- 
tion. The demurrer will be sustained, and the bill dismissed. 



OAKLEY et al. v. TAYLOR et al. 

(Circuit Court, H. D. Missouri, E. D. November 12, 1894.) 

Pbdbrai, Jubisdiction— Contbst op Wills. 

Fédéral courts hâve no jvrisdlction of a direct action to cancel a will. 

In Equity. Bill by Mary C. Oakley and others against Mamie L. 
Taylor and others to cancel a will. Bill dismissed. 

S. M. Chapman and Wm. C. & James C. Jones, for plaintiffs. 
J. W. Emerson, C. P. & J. D. Johnson, Geo. D. Eeynolds, and J. 
Perry Johnson, for défendants. 

PEIEST, District Judge. The original jurisdiction of this court is 
invoked to set aside instruments admitted to probate by the pro- 
bate court of Butler county, Mo., as the will of Mrs. L. J. Spear. 
The question, and the only one, of serions difdculty, is whether this 
court has jurisdiction to cancel and annul the will by a proceed- 
ing directed alone to that end. Congress has given to the circuit 
courts original jurisdiction of ail suits of a civil nature, at common 
law or in equity, when the matter in dispute exceeds $2,000, and the 
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cofltroyeri^ îs xyagpd between citizens of différent states; and, un- 
der suohfjt^Gnditions, the jurisdiction is concurrent with that of the 
State courtf. It eeem§ to hâve been, and was, the design of congress, 
where proper citizenship existed, to extend the common-law and 
equitj jurisdiction of the fédéral circuit courts to as complète an 
estent tis tbe same jurisdiction mi^t exist in the several state 
courts; i but there is manifest no intention to confer a spécial juris- 
diction unkç^owçn to the common law, and not e listing according to 
the usages of courts of chancery. There can be no doubt, howeTer, 
of the c^paçity, of fédéral courts to take cognizance of rights newly 
created, an^ enforce them, according to' their own rules of procédure, 
when tl^e subject-inatter will permit. The right and the remedy are dif- 
férent thingiS. The right will be recognized, but the remedy indicated 
may be disçegarded. It has never been a part of the function of courts 
of law op^uity, by a proceeding having that especial purpose in Tiew, 
either to eft^bjish or reject wills. This jurisdiction was committed 
exclusively to the ecclesiastical courts in England, for which are 
substituted, with a jurisdiction extending to probate of wills aflect- 
ing real e!Sta,tp, by the several states of the Union, courts of probate, 
variouslyBtyî^d probate, surrogate, or orphans' courts, not, how- 
ever, exer^i^teg: common-law or ohancery cognizance; and thèse 
courts havealways enjoyed this jurisdiction exclusive of either courts 
of common law, or equity, tending a fleld of business from which 
other courte, were excluded by the very nature of their organization 
and procQdyre. 

Speaiàng with: respect of the necessary simplicity and the sum- 
mary character ©f the procédure of courts that usually hâve to do 
with wills, and the administration of estâtes, Mr. Schouler (Ex'rs & 
Adm'rs, § 13) says: 

"As beflts an authority which thus pervades the sanctlty of a household, 
crosses the threshold, and exposes to public vlew the chamber of mouming, 
probate jurisdiction In the United States Is exerclsed with great simplicity 
of form, as weU as décorum. Costs and fées are trifling. The mode of 
procédure is by a elniple pétition, which states the few facts essentlal to 
glve the court Jurisdiction. In various countles the needful blanlis may 
be obtalned from the reglster; and of so Informai a nature Is the hearlng 
bef ore the judge or surrogate that parties appear often wlthout légal coun- 
sel, the usual aspect of a court room in the rural counties belng that of 
an executive ofllce, where business Is summarily dlsposed of." 

And directed in the same line of thought is the following expres- 
sion of the court in the case of In re Broderick's Will, 21 Wall. 503, 
509, wherein: it is said: 

"The public Intereet requlres that the estâtes of deceased persons, being 
deprlved of a master, and subject to ail manner of clalms, should at once 
deyolve to a nçw and compétent ownershlp, and, consequently, that there 
shôuld be sonie tonvenlent jurisdiction and mode of proceeding by which 
this devolûtlott may be effected with the least chance of injustice and 
fraud, and that the resuit obtalned should be flrm and perpétuai. The 
courts invested ■v^ith this iJurlsdlction should hâve ample powers, both of 
process and Investigation,, and sufflcient opportunlty should be glven to 
check and reyise proceedtbgs talnted with mlstake, fraud, or lUegallty." 

Fri^ija t^ÛB; it ■^jU be seen that it could not hâve been the purpose 
of conjR^esB to vest in fédéral courts a particular jurisdiction 



OAKLEY V. TAYLOK. 247 

wMcli had never been exercised by courts of common law or equity, 
nor to give them a jurisdiction which could not be conveniently ad- 
ministered, and which, by virtue of the présent policy manifested in 
the constitution of probate courts, could not be well assumed by féd- 
éral authority. I must therefore conclude, from looking at the 
grant of jurisdiction to the circuit court alone, that it bas no such 
jurisdiction as that contended for in this case. 

But it is said that the statutes of the state of Missouri invests the 
state circuit courts with a jurisdiction to entertain contests of this 
character, and that a statute conferring such a right should be 
recognized in this court, and enforced according to its usages and 
procédure. 

This principle, as broadly as is contended for in this case, is thus 
announced in Reynolds v. Bank, 112 U. S. 405, 410, 5 Sup. Ct. 213: 

"It may be conceded that the législature of a state cannot directly enlarge 
the équitable jurisdiction of the circuit courts of the United States. Never- 
theless, an enlargement of équitable rights may be administered by the 
circuit courts, as well as by the courts of the states (In re Broderick's 
Wlll, 21 Wall. 503, 520); and, although a state law cannot giye jurisdiction 
to any fédéral court, yet it may give a substantlal right of such a character 
that, when there is no impediment arising from the résidence of the parties, 
the right may be enforced in the proper tribunal, whether it be a court 
of eqHity, admîralty, or common law." 

But, if vve concède this principle, — and we hâve no disposition to 
oppose it, — it does not tend directly to sustain the plaintififs' posi- 
tion. 

Section 8888, Rev. St. Mo. 1889, provides: 

"If any person interested in the probate of any wlll shall appear within 
five years -after the probate or rejection thereof, and by pétition to the 
circuit court of the county, contest the validity of the will or pray to hâve 
a will proved which bas been rejected, an issue shall be made up whether 
the wrlting produced be the will of the testator or not, which shall be 
tried by a jury, or if neither party requlre a jury, by the court." 

Sections 8880 and 8882 vest the jurisdiction to admit or reject a 
will in the flrst instance in the probate court, and provide a sum- 
mary mode of contest. The action of the probate court, however, 
does not become flnal until after the expiration of five years, with- 
out action in the circuit court, under the provisions of section 8888. 
The question tlien arises, upon a proper construction of section 
8888, supra, whether it vests a new right, or simply provides a rem- 
edy in the state courts by which the action of the probate court in 
admitting or rejecting a will may be revised. It appears, not only 
from an examination of the Missouri statute, but also from the in- 
terprétation of them by the suprême court of Missouri, that no new 
right is given either to the proponents m contestants of a will by 
section 8888, but simply a remedy by which the adjudication of 
the probate court may be appealed from or reviewed. The contest 
instituted in the circuit court is not the exercise of an original ju- 
risdiction, but an appellate review or superintending authority. 
Without action flrst had in the probate court, the state circuit court 
would hâve no jurisdiction ; for it does not exist at common law or 
in equity, and is not elsewhere conferred by statute. 
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In Hughes v. Burriss, 85 Mo. 660, after quoting the stàtutes re- 
ferrèd'tb iEife we hâve set them forth, the court says: 

"We lînderstand thèse statutory provisions to mean tiiat an ex parte order, 
such aisthe probate court Is authorlzed to make in admittlng a will to 
probate, shaJl not be concluslvely blndlng on the parties Interested untll 
after t)ie expiration of flve years from the tlme such order Is made, nor 
conclusively blndlng upon the parties Interested if they are Infants, marrled 
women, or persQns of unsound mlnd, untll after the expiration of a like 
perlod after their respective dlsabilltles are removed. As to such parties, 
the législature, in the sections above quoted, has characterlzed the force 
and efCect to be glven to the order of a probate court probating a will, and 
we are not authorlzed to give such order any greater force or effect. In 
the case of Dlckey v. Malechl, 6 Mo. 177, decided In 1829, thls court, speaking 
through Judge Napton, remarked in référence to a pétition flled to establlsh 
a will whlch had been rejected by the county court: 'I do not see that the 
circuit court, In entertainlng the pétition of Malachi, dld exercise any original 
Jurisdictlon. . The législature may uhdoubtedly provide other modes be- 
sides the ordinary form of appeal by which the controlling power of the 
circuit court may be exercised, and in the tenth section, respectlng wills 
and testaments, they hâve made such a provision.' " 

The tenth section referred to in the case of Dickey v. Malechi, 
supra, is the same as section 8888 of the présent statute, supra. 

The court, speaking again concerning the same subject, in 
Benoist v. Murrin, 48 Mo. 48, said: 

"The efCect of the contestant's pétition, and the proceedings under It, was 
to transfer the subject-matter from the probate to the circuit court for ad- 
judication in the latter court. There was no appeal in form, for the resuit 
of the process was the transference of the contest from an Inferior to a 
superior court, and that may be done without a formai appeal, as waa 
decided in thls court in Dlckey v. Malechi, 6 Mo. 182, and where it was 
held that the jurisdictlon of the circuit court in cases like the présent was 
not original. The jurlsdlctioa not belng original, it must be derlvatlve, In 
efCect, as on appeal." 

Again, the same court, in Lamb v. Helm, 56 Mo. 420, said : 
"When a contest is commenced under our statute either to establish a wlU 
which has been rejected or allowed and probated in the probate court, the 
efCect is the same as if an appeal had been taken from the action of the 
probate to the circuit court, where the question could be tried anew, just 
as if no action had been taken in the probate court. The party who relies 
on or asserts the valîdity of the will must prove it up, and in the same 
manner and to the same extent as if no action had been taken in the probate 
court. In fact, the action of the probate court becomes whoUy vold by such 
contest, so far as the efflcacy of the will Is concemed. The effect of the 
contestant's pétition and proceedings under it was to transfer the whole 
matter to the court [circuit court] where the proceedings are pending." 

And, again, in Tapley v. McPike, 50 Mo. 589, it '.s said: 
"The contesting of the will in the circuit court opérâtes in the nature of an 
appeal fromi the pi'obate in the county court." 

It is very clear from the expressions of the suprême court of Mis- 
souri that the jurisdiction of the circuit court exercised under sec- 
tion 8888, supra, is not original, but is in the nature of an appellate 
derivative 6t superintending jurisdiction j and if this be true, under 
the décision of tiie suprême court in Barrow v. Hunton, 99 U. S. 80, 
82, this court Clearly has no jurisdiction. In the last case it is said: 
"The question pi-esented with regard tb the jurisdiction of the circuit court 
is whether the proceeding to procure a nulUty of the former judgment in such 
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a case as the présent Is or is not in Its nature a separate suit, or whetlier 
It is a supplementary proceeding, so connected with the original suit as to 
form an incident to it, and substantially a continuation of it If tlie proceed- 
ing is merely tantamount to the common-law practice of moving to set aside 
a judgment for irregularity, or to a writ of error, or to a bill of review, 
or an appeal, it would belong to tlie latter category, and tlie United States 
court could not properly entertaln jurisdictlon of tlie case; otherwlse, the 
circuit courts of the United States would become Invested with power to 
control the proceedings in the state courts, or would hâve appellate juris- 
dictlon over them in ail cases where the parties are citizens of différent 
States. Such a resuit would be totally Inadmissible." 

Some cases are referred to in the brief of counsel wMch, upon 
a casual reading, would tend to excite a contrary view, but, when 
critically and analytically examined, are in harmony with the views 
hère expressed. Thèse cases are rcTiewed very satisfactorily and 
ably in the case of Eeed v. Eeed, 31 Fed. 49, by Judge Welker, and 
in which we express a very hear^ concurrence. 

The least that can be said of this question is that it is one of se- 
rious doubt, and this, of itself, ought to detennine the judgment 
adversely to plaintiffs. Where there exists a substantial doubt as to 
the jurisdiction of the fédéral courts, the controversy should be 
declined ; and especially is this true where its tendency would be to 
remove from domestic tribunals those matters of domestic admin- 
istration with a view to which they are especially constructed and 
equipped. Were we to enter a judgment hère annuUing the probate 
of this will, and récognition be refused it by the probate court of 
Butler county, in order to enforce its judgment this court might be 
compelled to seize and administer the entire estate of the testator. 
The embarrassment that would attend such action does not need to 
be pictured that it may be appreciated. Moreover, were this court 
to entertain jurisdiction of this cause erroneously, the time might 
lapse within which the plaintififs could pursue relief in the state 
tribunal, and they thus be debarred of relief against the action of 
the probate court of Butler county. The suit will be dismissed for 
want of jurisdiction. 



AMERICAN MORTG. CO. OP SCOTLAND, Limited, v. OWENS et al. 
(Circuit Court, D. South Carolina. November 23, 1894.) 

HUSBAND AND WlFE— SePARATE EsTATB. 

O. applled to D. for a le an, saying that he wanted the money, and 
wished to get a loan upon his wife's estate. D. having made out the ap- 
plication for the loan in her name, O. asked if he could sign it, and, 
upon D.'s telling him that he could, signed it with his wife's name. O. 
afterwards told his wife, who had known nothing of it, of his applica- 
tion for a loan, and induced her to agrée to sign the papers when pre- 
pared, but did not tell her the contents of the application, or of any use 
proposed to be made of the money. O.'s wife, under D.'s direction, 
signed, 'without reading, a note and mortgage upon property belonging 
to her, and D. thereupon, in the wife's présence, but without any requeat 
from her, gave O. a check to his own order for the proceeds of the loan. 
Seld, that the loan was made to O. for his own use, upon the security of 



250 ÏBDBBAI. KEPOBTEB, VOl. 64. 

hls wlfe's note and mortgage, and under tlie law of South Carolina as 
exlstlng tn 1886, where a matried woman could only contract in référence 
to her separate estate, such note and mortgage were vold. 

This was a suit by the American Mortgage Companj of Scotland, 
Limited, agàinfit Missouri A. Owens and Eaymond Owens, her Ms- 
band, for pxe foreclosure of a mortgage. The cause was heard on 
the pleadings and proof s. 

John T. Sloan, Jr., and Allen J. Green, for complainant. 

J. J. Brpwn, St. J. Grimke, and G. B. Northrop, for défendants. 

SIl4Q|îfT0K, Circuit Judge. This is a bill to foreclose a mort- 
gage giyen by a married woman of her separate property. The 
mortgage bèàrs date 12th March, 1886. The first question which 
meets us in the case is, was this a valid mortgage, she being a 
married woman? In South Carolina, at the date of the mortgage, 
a marriéâ t^oman was under disability; perhaps it would be more 
exact to é^y ''had but a limited power to contract." Savings Inst. 
V. Luh,n, 34 S. C. 186, 13 S. E. 357. She could only contract with 
référença tQ her separate estate. Questions upon this subject hâve 
for maiiy years vexed the suprême court of South Carolina. As 
a resuit of thêir discussion, the suprême court in Mortgage Co. v. 
Deas, 35 a 0. 50, 14 S. E. 486, reafflrm Savings Inst. v. Luhn, 34 
S. 0. 184, 13 S. E. 357, and say: 

"It mnst be regarded as settled that when a married woman, eittier directly 
or thrpugh her agent, borrows money (rom another, the money so borroweâ 
becomés at once a part of her separate estate, and her contract to repay the 
same Is a contract with référence to her separate estate, which may be en- 
forced against her, and that the lender. In the absence of proof to the con- 
trary, haa the right to assume that the money was borrowed for the use of 
the married woman, and she Is estopped from denying that faet unless it is 
shown that the lender had notice to the contrary." 

The Luhn Case adds that the husband may, if so authorized by 
the wife, act as her agent, and the disposition of the money after 
it is borrowed cannot affect the question. Savings Inst. v. Luhn, 
34 S. C. 184, 13 S. E. 357. 

The questioii tn the case is, was this money borrowed by the 
married woman, and was the contract a contract as to her separate 
estate? The évidence as to the borrowing of the money is this: 
Mrs. Missouri A. Owens, the défendant, owned a farm in Barnwell 
county. Her husband, Raymond Owens, lived on the farm with 
her, and had no other property. He managed the farming, and the 
place supporta itself. W. H. Duncan, a lawyer of Barnwell Court 
House, had advertised that he could furnish loans of money. Ray- 
mond Owens, without the knowledge of his wife, visited Duncan, 
and said that he wished to get a loan on his wife's estate, and asked 
Duncan if hé cOuld do it. Duncan replied that he could, and offered 
to make ont the application for him. The application was made 
out in the name of the wife, and Owens asked Duncan if he could 
Bign it Duncan replying that he could, Owens signed his wife's 
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name, without more. The évidence at this point is important, and 
will be quoted literally (Owens is being examined) : 

"Q. Did you tell Col. Duncan how you came to. borrow the money? A. 
No. I told him I wanted the money. Q. Did you say yon wanted It for your 
own use and purpose? A. I told him I wanted the money. Q. ïou did net 
tell him your wife wanted the money? A. No." 

Duncan sent on the application to New Yorlc. In this applica- 
tion it was stated that some of the money would be used in putting 
up a ginhouse on the farm. Some time after the application was 
made, and before the papers were prepared for signature, Owens 
told his wife, who up to that time knew nothing whatever of a 
proposed loan, that he had made an application for money, but he 
did not say for what purpose^ and asked her to sign the papers when 
they should be prepared. After refusing more than once, she con- 
sented. When the papers were prepared, Duncan met Mrs. Owens, 
and, without saying anything about the papers, put them before her, 
and told her where and what to sign. She did so. Nothing passed 
between them. The husband was there at the time, and when aU 
the papers were executed Duncan gave a check to the husband for 
the face of the bond, less 20 par cent, commissions and some smaller 
charges for papers and recording and Insurance. The check was 
made payable to the order of the husband, although she was either 
présent or within reach. Mrs. Owens says that she never saw it, 
and that no part of the money was spent on her property. 

Thèse are ail the facts about the borrowing. As Mrs. Owens was 
a married woman, with a limited power to contract, a person deal- 
ing with her must take notice of her disability, and when he seeks 
to enforce this contract the burden is upon him to show that it is 
one a married woman is capable of making. He must show that 
she had the power to make the contract. To do this he must show 
that the money was borrowed for her use. If it were, she would 
be liable. If not, she would not be liable, even though she expressly 
-declared her intention to bind her separate estate in the obligation 
given to secure the repayment of the money borrowed, for the simple 
reason that in the latter case she had no power to make such a 
contract, and her intention to do that which she had no power to 
do is wholly insufScient to bind her legally. Savings Inst. v. Luhn. 
«upra. Who, then, borrowed this money? The husband acted. 
Did he act as Ms wif e's agent ? Did Duncan deal with him as such, 
believing or having reason to believe, that Mrs. Owens was the 
principal, that she was the bqrrower, that the money was bor- 
rowed for her use, and that her husband was only the agent? Ow- 
ens told him that he wanted the money, and that he wanted the 
loan on his wife's estate. He did not say that his wife wanted 
it, nor did he say that it was for her use, nor that his wife author- 
ized him to borrow it. When Duncan prepared the application, 
Owens asked him if he could sign it. He did not profess to hâve 
authority from his wife to sign it. Apparently, the question meant, 
being her husband, "Hâve I a right to sign for my wife?'" Dun- 
can seemed to think that he could. Now the husband is never 
qua husband the agent of his wife. Such agency is never pre- 
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sume<J. It must be prpved, and must be proved like every other 
fact. Merely signing his wife's name does not prove tiiat he 
was thç agent, especially when he signed it under the advice of 
Duncan, 

This application was a contract, — the foundation of the loan. 
So far, there is nothing to show that it was Mrs. Owens' contract. 
Did she subseqnently ratify it or afQnn it, or, if not, is she estopped 
from denying that it is her contract? In order to prove that she 
ratifled OiP conflrmed the act of her husband, it must be shown 
that she had ftdl knowledge of the facts conceming it. Drakely 
V. Gregg, 8 WalL 267. And in order to estop her it mnst be shown 
that she held ont her husband to the world as her agent, or that 
in this transaction she had put him in possession of ail the in- 
dicia of authority to act for her as her agent. 

The nejct step in the évidence is that the husband informed the 
wife that he had made an application for the loan. But she did 
not see the application, or know its contents, for her husband 
did not tell her its purpose. She knew nothing of the statement 
that any part of it was to be used in putting up a ginhouse, nor 
does it appear that she knew that it was signed in her name, or 
for her. When the bond and mortgage were signed, Duncan saw 
her for the flrst time. He knew that she had limited power to 
contract He knew that her separate property was being in- 
cumbered, and that this could not be done unless she was the bor- 
rower, and that it (the money) was borrowed for her use; and 
yet he said not one word to her to ascertain if this was the case, 
or if she knew what was being done. Apparently, he preferred 
to rely on her estoppeL Having thus procured the signature of 
the papers, Duncan gave the check to the husband, to his order, 
not as agent, but as if its contents were his own. It is worthy 
of note that the money was paid eo instanti upon the exécution 
of the papers by Duncan on his own check. If it was his own 
money, advanced by him for the lender, then when the lender 
repaid him the lender ratifled and adopted his act, constituting 
him quoad hoc the lender's agent. If he had in hand the money 
of the lender, then that money was paid to him upon the strength 
of the application, and because of the application. In any event, 
if the bond and mortgage were void in initio because of want of 
power in the married woman to make them, and so went into 
Duncan's hands, no bona fides in any subséquent lender can give 
them validity. 

Thus we see that in its flrst stèps this money was borrowed by 
the husband on the security of his wife's property, he having no 
express or implied power or authority to do so, and Duncan hav- 
ing no reàson to believe that he had such authority. On the con- 
trary, having been put on the inquity, on his guard, the husband 
asked him "Oan I sign the application?" The question implied 
doubt of his authority. So, at the end of the transaction, the wife 
being at hand, immediately after the interview with her, upon 
her signature of the papers which now are set up to estop her, 
Duncan paid the money to the husband in a check to his own or- 
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der, the very act appropriating the money to the husband, and 
not to her use. It is impossible to escape the conclusion that this 
loan was made to Eaymond Oweus for his own use upon the se- 
curity of his wife's note and mortgage, and that both Duncan and 
Owens Bo understood it,— that it waa a contract which, as the law 
of South Carolina then stood, Mrs. Owens had not the power to 
make, and that it is utterly voiid. The bîll must be dismissed. 



McMULLEN et al. v. RITCHIE et al.» 

(Circuit Court, N. D. Ohlo. October 24, 1894.) 

No. 4,927. 

1. Creditors' Bill — Negligbncb in Setting tjp Dbfbkses to Judgmbnt 

BUED ON. 

Défendant contracted to buy certain bonds and coupons of a corpora- 
tion of which he was président at the time of the contract and at the 
time the bonds were issued. Judgment was obtaJned .against him for 
breach of the contract, and he was again sued on such Judgment In 
neither of the actions did he allège the invalidity of plaintlfC's title, though 
making various pleas. Held that, as against a creditors' bill, he could 
not set up that the coupons were invalid because severed from the bonds 
befor« issued, and because plaintiff bad surreptitlously taken them from 
the corporation's place of deposit, no reason being shown why he had not 
leamed and set up thèse facts earlier, but that he would be remltted 
to his remedy at law on the implied warranty as to validlty of title. 

2. Oppicebs dp Corporation— Compbnsatioît for Services. 

When a jpresident and dlrector of a corporation, for whom no salary la 
provided, of his own accord renders services to advance its interests, 
being a large owner of its stock and of the stock of other corporations 
which would be benefited by its prosperity, without expectation on his 
part of compensation, or knowledge on that of the corporation that he 
expected payment, he cannot recover therefor or for Personal expenses 
connected therewlth for which he had no purpose to charge. 
8. Creditor's Biix — Motives of Creditors. 

That a créditer who seeks to reach the stock of his debtor in a corpora- 
tion is induced to do so by other stockholders, with whom he lias made 
plans for future management of the corporation, is no reason for deny- 
Ing him the remedy of a creditors' bill. 
4. Corporations — Mismanagement by Directors — Actions. 

Mismanagement by directors gives a right of action to the corporation 
or a stockholder for its t)enefit, but not to a stockholder for damages to 
him individually. 
6. Samb. 

The mère fact that directors In good faith refuse to enter into a con- 
tract for the corporation gives it no right of action. 

6. Cbrtipicatbs dp Stock — Use as Collatéral — Limitation of Authoritt. 

When a wife indorses in blank her certificates of stock, and allows her 
husband to use them as collatéral, the burden is on her to show a limi- 
tation on his authority to use them, and notice to the créditer of the 
limitation. 

7. Déposition— Transaction with Decbdbnt. 

A déposition of a party as to transactions with another party, taken 
while the latter is alive, may, though the latter dies without givlng his 

1 The opinion In the above-entitled case, being a mère "mémorandum for 
decree," was not Intended for publication. It is now published, however, 
with the consent of Judge LURTON, in view of the importance of the ques- 
tions decided. 
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; depdstftèki fU9 be conid htive iddnë, Ue' tised when tbe suit te revlveâ 1& tbe 
! îttàiiÉi of Ws executorfc 

flt; WltJNBBft^fCOMPETlBNCT-^DiEOLAIlATIOW OF DeCBDBNT. 

I* tt4ïîtefB* ''^*''^''^ *•' a nP-W. though ijiterested In ba^slng certain Becurltlés 
rfiem TOhàvé bëen put #'aà coUiterâl for tbo note by ànothèr maker, may, 
'■' iil^^sîiirt éo' whtcb be Is Àbt a part^,' teéti^ to declaratlônà «f tbs deceased 
■'> pHt^ rHikia^fé Hier&to. : > ■ 

9. SuEiÀT^i'BKJHTS AS TO AppuCatoon oïDbbtoh's PbOpbktt, 

A surety's rlght to bave property of tbe debtor depostted wltb tbe cred- 
Itor as securlty flrst appUed on tbe indebtedness cannot be defeated by 
anotber credltor levybig on It. 

10. WiTNEss— Compktenct+^Dkclaeatios of Décèdent. 

A party cannot testlfy to déclarations of a décèdent whlch would put 
a Uabllity on bis estaté; reprèsentéd ih' tbe suit by. executdrs, décèdent not 
bavlng testifled or made a déposition before dylng. 

Oredltors' bill by J. B. McMullen and others against Samuel J. 
Eitçliie aiid others. 

Tbe ooinplalnanta obta,lned a Judgment on tbe law slde of thls court No- 
vember, 1890, against tbe défendant Samuel J. Eltcble, (or $265,370, Execu- 
tion isBued, and was retumed nulla bona. Ûpon thls footing they bave filed 
tbifl bUl; to reach tbe Interegt of thelp 4«btor ip certain securttiea beld by tbe 
otber défendants, Payne, Buçke, and Comell, as collatéral securlty for tbe In- 
debitîedness of Eltcble to thejn severally, Tbe relief sojUght Is tbat tbe In- 
debtedness of Eltcble to eacb of tbem, be ascertained,! and t^at tbe collaterals 
beld by eacb be linpounded and sold, and tbat any surpliis after satlsfying 
tbelT; spreràl debts be appUed In paypaept of tbeir judginènt Two minlng 
corporatlDias. arç also made défendants, botb organlzed.mideF tbe law of Ohlo, 
but bavlng thelr respective plants in tbe dominlon of Canada. Complatnanta 
allège tb^^ eaj*^! of tbese corporations la lairgely Indebted to Eltcble, and tbey 
seek tq sùbject sucb Indébtedness tq J:he satisfaction of tbeir judgment 
The dçîCendants Payne, Burlie, ancl CokncH answered and flled cross bllls. 
In wbl<4i tbey sépara tely, set up tbe debts due tbem by Eltcble and tbe col- 
laterals, beld as securlty. Tbey aak tb^t tbey may baTe decreea for tbeir 
several debts, and tbat tbe collaterals béld by eacb may bé sold and applled 
In discbàrge of tbeir debtg^ and consent to tbe application of any surplus 
to tbe satisfaction of tbe complainants' Judgment Bitchie also answered tbe 
several pleadings, and flled cross bllls against eacb of bis codef endants, and 
agajàst tbe complainants. He attàcks tbe judgment of complainants for 
f raud, fl.nd seeks to set off bis Uabllity to Payne, Bdrké, and Oornell, by thelr 
llabllitiir to bim on account of alleged fraudulent çonduct in tbe management 
of tbe two corporations issuing tbe Stocks beld by tbem as collatéral securlty 
for tbe debts due by bim to tbem, and charges tbat tbey bave entered into 
a fraudulent conspiracy wltb tbe complainants wltb tbe vIew of squeezlng 
bim oùt of tbe two corporations in whlch be Is heavlly interested. He also 
sets up olaims for services rendered by hlm to tbe sald two corporations, 
aggregating more than $500,000, and seeks a decree on tbat account. XJnder 
amendëd and supplemental bills, varions other issues were from time to tlmo 
presented, whlch need not ùow be specifically referred to. 

WilUamson & Oushing, for plain,tiffa. 

Green, Grant & Sieber, Butterworth & Dowell, Sbellabarger & 
Wilsôll, and W. S. Ketruish, for défendants Samuel J. and Sophro- 
nia J. Eitchie. 

Burke & Ingersoll, for cross défendants Stevenson Burke, Henry 
B. Payne, Canadian Copper Co., Anglo-American Iron Co., and 
Thomas W. Cornell. 

Baîfd & Voris and Squîre, Sanders & Dempsey, for cross défend- 
ants William McF^lflin, John B. Wright, and Charles Baird, execu- 
tors of Comell. 

Before LURTON. arcuit Judge, and RICKS, District Judge. 
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LUETON, Circuit Judge. Mémorandum for decree: I shall not 
undertake to make any statement of tlie case. The record is one 
of the most voluminous ever submitted tp tliis court. The plead- 
ings are numerous ani much complicated. Much bitterness of 
feeling exista between the parties, and counsel hâve suffered them- 
selves to participate in some degree in the feeling and opinion of 
their clients, The record has been fully examined, and counsel 
heard both orally and by brief at unusual length. I do not deem 
it necessary to go into the facts any further than shall be found 
necessary in the statement of such conclusions as will enable coun- 
sel to draw a decree. 

The questions to be decided will be stated in such order as shall 
be most convenient. 

1. The attack on the judgment of the complainants, McMullens; 

McMullens' judgment: At the October term, 1893, application 
was made for leave to iile an amended and supplemental answer 
and cross Mil by the défendant Ritchie, which, among other things, 
attacked the McMullens' judgment for fraud, in so far as it rested 
upon $71,250 of Central Ontario coupons, clipped from the bonds 
of said Company. In the said cross bill, Eitchie allèges that thèse 
coupons were not valid, because they had been severed from the 
bonds by the company before the bonds were issued, and that they 
had been surreptitiously taken from the company's place of deposit 
by the McMullens, and were not valid obligations of the said rail- 
road company. In January, 1886, the défendant Ritchie contracted 
to buy from James B. McMullen and George W. McMullen, the 
plaintiffs in this case, 210 of the first mortgage bonds of the Cen- 
tral Ontario Eailroad Company, with past-due coupons, which had 
matured the Ist of April, 1885, the Ist of October, 1885, and the Ist of 
April, 1886. Ritchie, by some contract, bought coupons amounting 
to 171,250, which were described as having matured prior to January 
14, 1885. Thèse were detached coupons, and are those now complained 
of. Ritchie was to pay for thèse bonds and coupons described as above 
the sum of |210,000, and also |40,000 in stock of the Canadian Cop- 
per Company; payment to be made on or before the Ist of July, 
1886. The delivery of the bonds and coupons, and the payment 
of the considération, were to be simultaneous acts. Eitchie failed 
to make payment; was sued in the Canadian court for breacn of 
contract on "the 8th day of October, 1887. The déclaration iiled in 
that case set up this contract, arerred ownership of the bonds and 
coupons, and readiness and willingness to deliver same in accord- 
ance with the terms of the contract. Eitchie entered his appear- 
ance by attorney, and put in pleas. Negleeting to further muKe 
défense to the suit, judgment was rendered against him, February, 
1888, for the sum of |238,000. Afterwards suit was brought on 
that judgment in this court, in Septeinber, 1888. Varions pleas 
were entered by Eitchie, none of which challenged the validity of 
the coupons in question. The resuit of the second suit v/as that 
judgment was rendered at the November term, 1890, upon the Ca- 
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naflîan judgment, for $265,370. That case, upon a writ of error, 
^.0 tâkeii to the United States suprême court, where it is still 
pèïidllig. \No supersedeas having been granted, exécution issued 
f rom tms court, wMch was returnéd nulla bona. Upon that judg- 
ment aiid nulla bona return, the présent Mil was flled, October 8, 
1893. 

Tbe failure of Ritchie at an earlier date to set up the défense 
which he now, by amended cross bill, seeks to assert, is fatal to 
hîs application. The only reason suggested for failure to make this 
défense is that he had no knowledge at the time of the rendition 
of the judgment in Canada, and none at the rendition of the judg- 
ment in thia court, of the fact that the said coupons were without 
valiâîty, and that they had been surreptitiously obtained by the 
said McMuUens as before stated. There is no averment of dili 
gènce whàtever. No reason is shown why he did hot earlier ac- 
quire the same information upon which he now seeks to attack the 
judgment. Mr. Ritchie was hingtself the président of the rail- 
road Company at the time the bonds were issued, and at the time 
the eontract of 1886 was made, and has continued to be président 
of that Company down to a very late date. In one of his déposi- 
tions giyen in this case, where he touches upon this question and 
upon the McMullens' judgment and the alleged invalidity of thèse 
coupons, he says: "I am not now able to state to you when I became 
aware of the fact, but that I did become aware of it, and I promise 
to take pains to find out exactly." The McMullens had, jointly 
with Ritchie, been the owners of this railroad. The eontract for 
the purchase of thèse coupons described them as coupons "matur- 
ing prier to January 14, 1885, and stipulated to be delivered to the 
McMullens by the eontract made in January, 1885." Under thèse 
circumstances, it is very extraordinary that several years should 
hâve been sufEered to elapse without his discovering any improper 
thing as to the validity of thèse coupons, or the title of the McMul- 
lens to them. Certainly, it is very essential to the jurisdiction of 
this court, when it is called upon to go behlnd a judgment ren- 
dered at law, that the facts and circumstances which prevented 
the complainant from making the défense, which was a légal dé- 
fense, should be fully and thoroughly stated. It certainly was his 
right to hâve examined thèse bonds and coupons, to hâve inspected 
them, to hâve taken their dates and the number of the bonds from 
which they were clipped ; and, looking to the fact that he was prési- 
dent of the railroad Company issuing the bonds, it is impossible 
for him to escape the charge of very gross négligence in this mat- 
ter, assuming that the défense which he now seeks to make has 
any merit in it. The inquiry which he did ultimately make of the 
McMullens as to the coupons covered by this eontract does not 
seem to hâve been made until some time in the spring of 1893. The 
McMullens responded to his letter by stating that thèse coupons 
consisted of coupons maturing October 1, 1882, and subséquent 
dates between that time and 1885. At this stage of this case, he 
should be remitted to his remedy at law against the McMullens, 



M'MULLEN V. EITCHIE. 



257 



upon the implied warranty as to the validity of his title to the 
said coupons. 

2. The debts of BitcMe to Burke, Payne, and Cornell: 

First. There is no substantial question raised as to the amount 
due to Burke, and a decree will be drawn for the sums indicated by 
notes filed by Judge Burke, with interest. 

Second. The only controversy as to the debt claimed to be due 
the Cornell estate is as to a note for $8,000. > This note is not pro- 
duced, nor its loss accounted for. I am convinced that it was taken 
up, and that the note for |8,640 was given for the old note and in- 
terest. 

Third. The only controversy as to the indebtedness claimed by 
Senator Payne against Ritchie is as to a note for |60,000, dated 
November 8, 1887, payable three months after date, and executed 
by the Central Ontario Eailroad Company to Eitchie, and indorsed 
by Ritchie to Senator Payne, before maturity. Ritchie's claim is 
that this note was taken as a payment, and was to be credited by 
Payne upon Ritchie's obligations to him. This claim is not sup- 
ported. The weight of évidence is against it. The railroad Com- 
pany was indebted to Ritchie at the time something in excess 
of 160,000, and this note was executed as part payment of that 
indebtedness, and has been charged up by the railroad company 
to Ritchie as a crédit upon his account. We think the real purpose 
of the exécution of this note and its indorsement to Senator Payne 
was to prevent the McMullens, who were then suing Eitchie on 
account of his large indebtedness to them. from garnishing that 
money in the hands of the railroad company, and that this note 
was then turned over to Senator Payne as a mère collatéral. 
The note was practically worthless at the time it was executed, 
as the railroad company had no means of payment, and there was 
no practical way of coercing payment. This fact was well known 
to Senator Payne, and tends to corroborate his évidence and that 
of Mr. Mcintosh that there was no agreement that this note should 
be taken as an absolute payment upon the amount of Ritchie's 
Indebtedness to him. Ritchie is entitled to hâve this note sold 
or collected, if it can be, and the proceeds applied to the payment 
of Senator Payne's debt; but he is not entitled to hâve a crédit 
for amount of note thereon as if a payment. The other debts or 
claims of Senator Payne are allowed, without regard to this col- 
latéral. 

3. Compensation claimed by Ritchie for services rendered the 
mining companies, and for expenses incurred by him in their 
service : 

The aggregate amount of compensation claimed by Mr. Ritchie 
for services of one kind or another to one or other or both the min- 
ing companies exceeds $1,000,000. Thèse services may be summa- 
rized under the foUowing heads: First, for buying minerai landa 
now owned by the copper company; second, for buying lands now 
owned by the iron company; third, for services rendered in getting 
v.64F.no.3— 17 
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nickel oreplaced oo tiie;free li^t of thç McKinley bill; foijrth, serv- 
ices in the matter of extending the uses of nickel as a,n alloy in 
armor steel; flfth, services in Europe, Canada, and America in 
advertisement of tïië Value of the côpper and nickel inines owned 
by tlie eopiter conipâay,(;and endeavoring to bring about a sale of 
the prbâubtiiand «fi the property, or a consolidation with other 
nickel-producing mines; stxth, services in experiments tending to , 
add to ithe value of itàe iron mines owned by the iron company; 
seventh, services irigéttiïig certain valuable contraçts for the sale 
of nickeli matte to Ihei United States goVernment and to Carnegie, 
Phipps & Go*;eighth, services in obtalning a proposition from Edi- 
son for the érection of a plant for the concentration and desul- 
phurizatioii of the irori ores of the iron company; ninth, services 
in getting bértain propositions for subsidies from Canadian tov^ns 
in aid of 'the érection of plants intended to work the ores of the 
iron mmes; tenth, for sendces in gettiiig switches put down to 
connect thé copper miûes with the Canadian Pacific Railway. 

With regard to each and ail of thèse claims, it may be said that, 
when Mr. BitcMè wàs engagéd in the matters for which he now 
claims compensation, he was ofiScially connected with the com- 
panies, eitherias an ofQcer or director; and neither company 
had by any reBolution or by-law provided for any salary or compen- 
sation to aky président or director, and that the only salary paid 
for services rendéred by any président or director was a small 
salary paid the secretary and treasurer, Mr. Mcintosh; and that 
the services rendéred by Mr. Eitchie were voluntarily rendéred, 
and without expectation on his part that he would be paid for them, 
or on the part of either company that he expected payment. There 
was neither an express nor implied contract upon which he can 
now predicate aclaim for services rendéred. That he expected no 
salary or other compensation is overwhelmingly shown by circum- 
stances, as well as by his direct déclarations, established by sev- 
eral witnesses, Most of his claims for services hâve no équitable 
basis whatever. For the purchase of the original tract of land 
containing copper ore he claims $50,000. That tract was bought 
by him for |14;000. It was bought for himself and Senator Payne. 
Eitchie took a three-fourths interest, and Payne one-fourth, each 
paying the purchase money in that proportion. Subsequently, it 
was conveyed to the copper company, for the considération of 
11,000,000 in the stock of that company. This stock Bitchie thinks 
was then and is now worth par. This stock was issued to Eitchie 
and Payne, and to such other persons as they directed. Just why 
the copper company shoùld now pay him |50,000 for selling to it at 
$1,000,000 property which cost him 114,000 does not appear. The 
great bulk of the minerai lands now owned by the iron company 
consists in a tract of 15,000 acres, in which the company owns an 
Undividéd three-fourthfe interest, the other one-fourth interest being 
owned by ône Coe, who has persistently refused to sell his interest 
to the company. The interest thé iron company owns was con- 
veyed to it by Eitchie, Payne, and one McClaren, each of whom 
owned an undiVided one-fourth interest; Coe, as before stated, own- 
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in g thé other one-fourth. For their interests, Ritchie and Ms co- 
vendors had paid some $14,000. They conreyed their undivided 
interests to the iron company, in considération of $1,500,000 paid- 
up stock of the company; $500,000 being issued to each of them. 
Subsequently, other lands were bonght by Eitchie; sometimes in 
his owïi nàme, and sometimes in association with one or the other 
of his codefendants. Such lands were subsequently conveyed to 
one or other of the companies, at large valuations, for stock of 
the company. The terms on which thèse conveyances were made 
were ahvays satisfactory to Eitchie as a vendor, and equally satis- 
factory to'the corporation vendee, it being practically represented 
and controlled by the vendors. Just why edther of the companies 
should now pay for such services is past flnding out on this record. 
The demand for payment of $100,000, as the value of certain 
switches put in by the Canadian Pacific Railroad Company to con- 
nect the copper company's lands with their Une of railway, is equally 
groundless. The grading seems to hâve been done by the copper 
company, the rail and ties being fumished and put down by the 
railroad company. His claim is that he should be paid for what 
the railroad company furnished and did. This he puts upon the 
ground that he had some spécial influence with the Canadian Pa- 
cific Railroad Company, and that what they did was in discharge 
of obligations to him. What the railroad company did was done 
for the copper company, and in the interest of the railway com- 
pany, and for the purpose of developing business for itself. The 
transaction is one well known to be quite common, and the claim 
for the value of the track thus put down has no merit in it. 

That Mr. Ritchie was extremely active and zealous in endeav- 
oring to make a market for the nickel ores produced by the copper 
company, and in securing the admission of such ores into this 
country free of duty, and in efforts to give some value to the iron 
ores of the iron company by the discovery of some cheap process 
by which lean ôres might be concentrated and deprived of the 
excess of sulphur which rendered them useless, is most clearly 
shown. That he spent his time, influence, and money under any 
employment by either company is not shown. On the contrary, 
it is shown that he gave his services with no expectation of com- 
pensation, other than as the stocks owned by him in the mining 
companies would be enhanced in value or made salable as a resuit 
of his efforts. Another motive moving him to do ail in his power 
to bring about a large opération of thèse mining properties is 
found in the fact that he was the président of the railroad company 
extending from Lake Ontario to the iron company's lands, in the 
interior. That road was valueless unless it could get freight, and 
its chief expectation of freight was in the large opération of this iron 
property. Eitchie was also the owner of a majority of the bonds issued 
by the railroad company, and of a majority of its shares of stock. 
It was unable to pay interest upon its bonds. The opération of 
thèse iron mines on a large scale would, it was believed, enable 
it to pay interest on its bonds, and give value to its stocks. Still 
a stronger explanation of his willingness to aid in every way the 
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develppmipïjjt o|! , jboth thé mining companies is found in the char- 
acter of |Riiiç]^§. ' As this record shows him, he was a man of great 
ability, i^Qi5!ii|(ïps.energy, and a towering ambition for great enter- 
prises. , ,4|i a promoter- or "boomer," he seems to be unrivaled; a 
man of large gênerai information and robust constitution, extraor- 
dinarily; sangiline, desperately pugnacious, gênerons as a prince, 
and possg^sing no degree of caution whatever. His ambition was 
to make millions. He believed with ail his soûl that thèse mines 
were of fabulqus wealth. On their development he had staked 
ail he ha^^nd.ail he could borrow. Difflculties did not deter him, 
nor danger; affright him. In his mad pursuit of what he believed 
couldjb,^ mî^^eiQut of thèse properties, he could not be restrained 
by his assoqiates. , His détermination to dominate led him ^,o give 
an amotiftt ,qf j time to the aflairs of thèse companies largely in 
excesa of afl-yMnty by reason of ofiQcial position, ^heir caution 
was, in;M8i#dgment, timidity and cowardice. He acted as if he 
owned tl;^ whole property, and, when his advice was rejected or 
his una^thorï^ed contracts repudiated, he pronounced the conduct 
of his associâtes' as treasonable, malicious. The court is not par- 
tiqularly iinpressed with the scrupulousness of his methods, or his 
reliabilityi as to détails of fact. He appears to hâve been an over- 
bearing, imperiçtuB man. That such a man, owning a majority of 
the shares in each of thèse companies, should assume to represent 
them upon ail ipiatters of moment, and should endeavor to promote 
their interestsin a, thousand ways, is just what might be expected. 
That he; should, do so in his own interest, and by reason of his in- 
vincible désire for leadership, is precisely what we might look for. 
That he ^hould wait for employment, or look for compensation when 
the stake was millions, we should not expect. That he should 
now turn round and demand pay for ail this expenditure of energy, 
time, and influence is only explainable by the unfortunate resuit 
of ail his grand schemes and heroic efforts. The conservatism of 
Payne, Cornellj ajid Burke was never a barrier to his exertions, or 
an obstacle to; his plans. He never saw difiBcuIties in the way of 
the development of thèse properties, and their consolidation with 
the other ^reat niçkel-mining companies of the world. To thèse 
ends he devpted himself with the zeal of a crusader. That such 
an unrestrainable man, of cyclonic energy, zeal, and ability, should 
now ask pay for each speech he made in favpr of free nickel, or 
day spent in îthe laboratory of Edison, endeavoring to solve the 
problem o{ desulphurization, is wholly due to his final disappoint- 
ment at reeults. I am quite clear that, on the whole évidence, there 
is no evidenpe which would justify a court in saying that there was 
an implied agreement for compensation. 

4. ExpéOsès : 

What has been said as to , compensation for services applies 
equally to Ms claim for $50,000, spent in the service of thèse com- 
panies. He admits that he kept no account of such expenses. He 
cannot apportion them between the several corporations, or say in 
what service he spent any particular sum. He had no purpose to 
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make a charge for hia personal expenses when engaged in the matter 
for which he now asks compensation. Some of his expenses seem to 
hâve been paid. During 1890 he was paid $1,600 on this account. 
His présent demand is purely an afterthought, and lias no just basis. 

5. Amended cross bill: 

First. The application to flle amended answer and cross bill, 
made at October term, 1893, has been again considered in the light 
of the évidence in the record. The charge of a conspiracy between 
the complainants, the McMullens, and cross défendants Payne 
and Burke and Comell's executors, entered into for the purpose 
of depreciating the securities held by them as collatéral security, 
with a View of acquiring thèse securities at 'low priées, is not sup- 
ported by the facts of this record. That there has been some con- 
cert of action as creditors having securities of the same class, and 
who are also owners in their ovs'n right of large interests in the 
same enterprises, is more than likely. But that this concert ex- 
tended to an unlawful purpose, or was intended to maliciously 
injure Kitchie, is not supported. Whether McMullen was induced 
to aie his creditors' bill by Burke and others, or that his motive 
ÏQ flling his bill was not altogether the offspring of his interest as 
a creditor, is in no sensé a material matter. He has a légal 
demand, established by judgment. A return of nulla bona enti- 
tles him, as a légal creditor, to subject équitable interests of his 
debtor through a creditors' bill. It is no défense to a légal demand, 
instituted in the mode and according to the practice of this court, 
that the complainant is actuated by personal or improper motives. 
Forrest v. Railroad Co., 4 De Gex, F. & J. 131; Dering v. Earl of 
Winchelsea, 1 Cox, 319. The motive of a suitor cannot be in- 
quired into. Ex parte Wilbran, 5 Madd. 2; Thomton v. Thorn- 
ton, 63 N. C. 212. Were it otherwise, nearly every suit would de- 
generate into a wrangle over motives and feelings. Macey v. CMl- 
dress, 2 Coop. Oh. 442. Complainants had for years no interest in the 
several corporations in which Burke, Eitchie, and others were con- 
cerned. That they hâve, in concert with the défendants, who are 
also creditors of Eitchie, some plans looking to a rehabilitation 
of thèse companies, as a conséquence of acquiring stocks and bonds 
now owned by Eitchie, as a means of saving their large demanda, 
is no reason for repelling them from court. 

Second. The several acts complained of in the proposed cross bill, 
and for which Eitchie seeks to hold his creditors Burke and Payne 
and Cornell liable to him, in so far as they are acts of alleged cor- 
porate mismanagement or maladministration, are corporate rights 
of action, and the remedy is a corporate remedy. Take the instance 
alleged of the refusai of the contract made by Eitchie of a large 
sale of nickel ores to the United States government, or the sale 
to Carnegie, Phipps & Co. of another lot of nickel ore, or the fail- 
ure of the company to enter into a contract with Edison for the 
desulphurization of iron ores. Ail of thèse instances are contracts 
with one or other of the mining corporations. If any wrong was 
done by failing to ratify the arrangements made or proposed by 
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i^itcbie, tàé wrong was done to tbe corporation. The injury done 
.ibyilift défendants, if any, was dofle to the corporation with whom 
iifMSasproposed to make the eontracts. The wrong, if actionable, 
waaopetp be remedied by an action by the corporation, or by a 
shareholèer for the beneflt of the corporation, upon the refusai of 
the corporation to sue. A stockholder cannot maintain a suit for 
the indirect injury doue him as an indirect resuit of an in jury to 
the corporation. This is too obvions to need élaboration. Hawes 
V. Oakland, 104 U. 8. 450; Porter v. Sabin, 149 U. S. 478, 13 Sup. 
et. 1008; Davenport v. Dows, 18 Wall. 626; m S. v. Union Pac. E. 
COéjj 98 TJ. S. 610. In the case last cited, the United States was a 
large creditor of the Union Pacific Railroad Company, by debt 
nqt Diatured; and it was held to hâve no such interests as vi^ould 
enabl© it to prosecute a suit agalnst its oflficers aûd directors for 
acts of corporate malfeasance. Thé leading case on this subject 
is Smith V. Hurd, 12 Metc. (Mass.) 371. The court said: "An in- 
jury dQa& to the stock and capital by négligence or defeasance 
is nqt m injury to such separate interest, but to the whole body of 
stockholders in common." Brinckerhoff v. Bostwick, 88 N. Y. 52; 
OraigîV. Gregg, 83 Pa. St. 19; Allen v. Curtis, 26 Conn. 456. In the 
last case the court said: "A fatal defect in the plaintiff's pétition, 
both original and amended, is that it seeks no recovery in behalf 
of the corporation, but seeks a direct recovery of damages for the 
plaintifE individually; the case stated not entitling him to such 
recovery." In Howe v. Barney, 45 Fed. 668, and Hirsh v. Jones, 
56 Fed. 137, it was held distinctly that a stockholder in a corpo- 
ration could not maintain an action at law against the ofGicers and 
directors for malfeasance or maladministration; that the remedy 
for such a stockholder was a suit in equity for the beneflt of such 
a corporation. This well-settled doctrine is not affiected by the fact 
that thèse cross défendants held Ritchie's stocks as creditors, and 
would be liable to him for any willful act whereby the value of 
his securîties were directly afifected. The acts complained of may 
indirectly operate to depreciate thèse shares, but this indirect resuit 
was but a conséquence of the supposed injury to the corporation 
whose shares Ritchie oWned. A judgment in a case instituted by 
one shareholder for the beneflt of ail others, in a case where the 
corporation hasimproperly refused to sue, is one for the beneflt of 
the corporation, and is for equal distribution, if there be no cred- 
itors, among ail the shaPeholders, guilty as well as innocent. Dew- 
ing V. Perdicaries, 96 U. S. 198; Wallace v. Bank, 89 Tenn. 630, 15 
S. W. 448;' Eowe v. Barney, 45 Fed, 668. 

Another decided objection to any recovery against the cross de- 
fendants . for alleged acts by which the corporation sustained loss 
lies in the fftct that the acts complained of are for the most part 
disagreements between Mr. Eitchie and the «everal boards of direc- 
tors as to the feasibility or wisdom of the several engagements, 
schemes, of' éHterprises into which he wished thèse companies to 
embark. They ail concem the management or policy of the com- 
pany's assets.i They do not involve acts ultra vires done or threat- 
ened, or acts-.of gross négligence in protection of corporate prop- 
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erty, or acts invoMng a misappropriation of corporate assets. Mr. 
Ritchie's judgment was in conflict with the judgment of the board 
as to what was best to be done. They were questions of expe- 
diency as to measures of corporate interest. They présent a case 
wliere it is sought to bave the business judgment of the directory 
overruled, and the judgment of Mr. Ritchie enforeed, through an 
appeal to the courts. I Imow of no rule of law which will justify 
an interférence in regard to such matters by a court of justice. 
If the directors acted in good faith, they are not, as a rule, liable 
for mistakes of business judgment. The remedy of stockholders 
dissatisfied with the internai management of corporate affairs is 
to elect a new board. "The discrétion of the directors or the ma- 
jority of the stockholders as to acts intra vires cannot be ques- 
tioned by single stockholders, uniess fraud is involved." Cook, 
Stock, Stockh. & Corp. Law, § 684, and cases cited. 

The refusai of the cross défendants to sell the corporate prop- 
erty, or to give options for a sale, is not a matter of légal wrong. 
I know of no rule by which the discrétion of an owner jointly inter- 
ested in property to join in a sale, or efforts to sell, can be com- 
plained of by those wishing such a sale. Mr. Eitchie's own évidence 
does not support the allégations in this regard made by the cross 
bill. No sale is shown to hâve been made by him, and no offer was 
bona flde made for a purchase. He had most exaggerated ideas 
as to the value of thèse properties. Some of the cross défendants 
at times entertained like ideas. That they should refuse to give 
Mr. Eitchie poM'er to sell them out is not a ground for damages. 
We find in the record no évidence to support the véhément charges 
that in refusing to permit Mr. Ritchie to dominate the affairs of 
thèse corporations, or to sell them when he wished, or to consoli- 
date with other companies, défendants were actuated by any mali- 
cious or improper motives towards Ritchie, or désire to ruin him 
or squeeze him out. They were his own chosen associâtes and 
friends. They advanced to one of the mining companies large sums 
of money, either as loans or stock subscriptions. They were largely 
interested in each of them. They loaned Mr. Ritchie enormous 
sums on the strength of the security of stocks and bonds of thèse 
corporations, which moneys he seems to hâve invested in railway 
bonds, issued to extend the road in which he was chiefly interested. 
Any injury done either corporation affected them as much as it 
did him. They carried him as long as they deemed safe and pru- 
dent. His own finances seem to hâve been locked up in an unprof 
itable railroad. He makes no case which, in my judgment, could 
hâve been aided by his proposed new pleading, and it was properly 
not allowed to be flled. 

6. Mrs. Ritchie's stocks: 

McFarlin, executor of Gomell, shows that, of the copper stock 
shares held as collatéral by Cornell, the following certiflcates ap- 
pt^nr to hâve been originally issued to Mr. Ritchie: No. .30, for 
50C sharea, indorsed by Mrs. Ritchie; lîo. 209, for 100 shares, in- 
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dorsed by Mrs. Ritçhie; No. 210, for 50 shares, indorsed by Mrs. 
Ritchie; No. 285, foriSl shares, not indorsed by Mrs. Kitchie. 

Certiflcate No. 86, for 200 shares, held by the executor of Cor- 
nell, was a certiflcate issued to Burke, and ia indorsed by him in 
blank. McFarlin also shows that the executors held certiflcate 
No. i02 for 1,939 shares of the iron company stock issued to Mrs. 
Ritchie, and indorsed by her, The remainder of the iron shares 
certiflcates held by thèse executors do not appear to hâve been 
issued to Mrs. Ritchie. 

Certiflcate No. 102, for 1,939 shares iron stock: Mrs. Ritchie, in 
her answer, claims that this certiflcate was authorized to be pledged 
only to secure a note for $14,580.85, bearing date February 6, 1889, 
and for no other purpose whatever. A note of that description 
is produced by the executors of Cornell, who also produce a paper 
bearing date January 28, 1889, signed by S. J. Ritchie, in which 
he pledges a number of certiflcates for stock to Mr. Cornell, "as 
collatéral security for any note or notes he has against me, or may 
acquire." On the Ist day of August, he added a mémorandum to the 
paper above mentioned, in which he permitted the securities aboyé 
referred to to stand as collatéral security for a note for $12,000, that 
day indorsed by Cornell for him. There is no compétent évidence 
showing any limitation upon Ritchie's authority to use thèse cer- 
tiflcates, indorsed in blank by his wife, as collatéral security for 
any or ail of his debts to Cornell. ïhe burden was upon Mrs. 
Ritchie to show a limitation upon her husband's authority to use 
her indorsed certiflcates, and that Cornell had notice of that limi- 
tation. A number of papers are exhibited by Cornell's executors, 
signed by Ritchie, agreeing that the collaterals then in his hands 
should stand as security for any and ail of his indebtedness. The 
conclusion I reach is that ail of Mrs. Ritchie's indorsed certiflcates 
of shares in either of the companies are valid pledges in Cornell's 
hands for ail of Ritchie's debt to him. 

7. I next come to Mrs. Ritchie's claim to hâve the coupons and 
bonds levied on by exécution applied in exonération of her securities 
held by Cornell : 

That the 901 shares of copper stock and 1,938 shares of iron stock 
held by Cornell as collatéral security for Ritchie's debt to him be- 
longed to Mrs. Ritchie is clearly made out. Ritchie also testifles that 
thèse shares were pledged to Mr. Cornell by her consent, and that 
he (Cornell) knew that thèse shares were the property of his 
wife. He says that on the 31st day of July, 1890, just before he 
went with Cornell to Europe, with the view of investigating the 
nickel industry, Cornell said to him that "a great deal of the col- 
latéral that I hold belongs to your wife, and I don't like the idea 
of relying on that." "Haven't you some other collatéral which you 
can put up?" To which he says that he told him that he had a 
large lot of coupons clipped f rom bonds of the Central Ontario Rail- 
road, for interest past due and unpaid, and that he then put up cou- 
pons amouûting to the sum of $180,000, and five bonds of the same rail- 
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way, of $1,000 each, for ihe purpose of protecting his wife's securi- 
ties against ultimate sale, and for the purpose of having in Cor- 
nell's hands securities of his own deemed sufiicient to pay tlie debts 
which Cornell held against Mm. He produces from Ms letter book 
what he states is a copy of a mémorandum made out and put in 
this second batch of collaterals. This mémorandum which he pro- 
duces is dated July 21, 1892, and reads as follows: "The following 
coupons of the G. & O. Railway, in separate lots, with the numbers 
on each lot, hâve this day been deposited in the First National Bank 
of Akron." Then follows a description of the 34 packages, amount- 
ing in the aggregate to $108,870. The mémorandum then proceeds : 
"In addition to the coupons, I hâve left with Thomas W. Cornell the 
following." Then follows a description of the five bonds, which, 
when added to the previous total, make an aggregate sum of |184,- 
880. The mémorandum then proceeds: "Thèse ail put in one box 
in the First National Bank's vault, with my name upon the box." 
This box of coupons was levied upon by an alias exécution issued 
from this court on the judgment of the McMuUens against Ritchie, 
the levy being made some time in October, 1891. The deputy mar- 
shal who made the levy says that he got from Mr. Cornell the box 
which was in the vault of the First National Bank of Akron, Ohio, 
and that he there found a mémorandum in pencil, which simply 
stated the contents of each package of coupons. This mémoran- 
dum contains no contract or agreement of any sort or kind, and a 
copy is flled in the record. It corresponds to the mémorandum pro- 
duced by Mr. Ritchie as to the aggregate deposit and the number 
and contents of each package, except that it contains a mémoran- 
dum of $10,000 of coupons taken out by Cornell. He says there were 
no C. & 0. Railway bonds in the packages. Thus, the contents of 
the box were some $15,000 less than the original deposit seems to 
hâve been. The évidence of Mr. Ritchie leaves it fairly to be infer-. 
red that by his consent the $10,000 coupons had been taken out, and 
the $5,000 bonds applied for some other purpose. On the mémoran- 
dum produced by Ritchie, in blue pencil, $5,000 appears to be de- 
ducted from the aggregate amount shown to hâve been in the box, 
which he thinks means that they were taken out for some purpose 
he does not explain. This leaves a question of fact to be de- 
cided as to whether thèse bonds were deposited with Mr. Cor- 
nell as additional collatéral for the security of his debts. The com- 
plainants insist that Mr. Cornell did not hold them as collatéral se- 
curity, and had no claim upon them except as a mère depositary, 
and that under their levy and the subséquent appoiutment of a re- 
ceiver by this court, upon a bill flled hère for that purpose, thèse 
coupons should be applied primarily to the discharge of their judg- 
ment. Mrs. Ritchie was made a défendant to the original bill in 
this case, January 11, 1892, and filed an answer same day, setting 
up the fact that she was a mère surety for her husband to the extent 
of the copper stock and iron stock heretofore mentioned, and insist- 
ing that her right as a surety was that the collaterals held by Mr. 
Cornell, the creditor, and which belonged to her husband, as princi- 
pal debtor, should be flrst applied in payment of CorneH's debts, to 
the end that her own securities might thus be exonerated. Her in- 
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sistence ià that, if Cornell bas sufifered collaterals belonging to the 
principal debtor to be tafeen from him by the McMullens, her own 
collaterals in his hands sbôuld be exoneràted If Mr. Eitchie's testi- 
fflony is to be accepted as to the facts of the case, it is very clear that 
Mrs. Eitchie is entitled to hâve thèse coupons applied ârst to the dis- 
charge of Mr. eornell's debts. It is also clear that the McMullens, 
by a mère levy of the exécution upon thèse coupons at the time when 
they wére in the hands of Mn Cornell, the pledgee, could not defeat 
Mrs. Eitchie's rights as a stirety to this relief. The supplemental 
and amended Mil flled by the McMullens clearly submits to the court 
the question as to theright of the complainants to reach and apply 
thèse coupons upon their debt. Mrs. Eitchie, being a party to the 
original cause, by the consolidation of the original and supplemental 
bill, is in efléct a party tO the latter. 

But it is insisted that the évidence of Mr. Eitchie as to the purpose 
and agreement under whiéii this second batch of collaterals was 
deposited With Mr. Corûell- is incompétent, and must be excluded. 
This objection jappears flrst to hâve bëen made upon the taking of 
the évidence io tbis cause by the executors of Mr. Cornell, in Octo- 
ber, 1893. tJpon the taking of the lâst batch of dépositions in this 
case, Mr. Éitcliie, being again upon the witness stand, was asked 
concernipg the circumstances under which thèse coupons were de- 
posited with Mr. Cornell. TFpûn the argument of the case, a gênerai 
objection was entered by thé executors of Cornell to any évidence of 
Mr. Eitchie a^ to any transaction or conversation with Mr. Cornell. 
It seems to me that this objection is not well taken. Mr. Eitchie 
was first examined as a witness by the complainants on the 31st of 
May, 1802. ,Jn ih.e déposition which hei then gave, he substahtially 
stated the sanië facts elicited more than two years af terwards, in 
. another d.epoaition. Wlien he was first examined by the complain- 
ants, Mr. Cornell Tvas alive, and a party to this litigation. Mr. 
Eitchie was therefore, when he then testified, a compétent witness 
as to this transaction. In June, 1892, Mr. Cornell died, and the suit 
was revived in the name of his executors, who thereafter interposed 
the objection heretofore mentioned. I am of opinion that, inasmuch 
as Mr. Eitchie was a compétent witness at the time that the com- 
plainants took his proof in regard to the very matter now under con- 
sidération, the déposition thus taken is compétent testimony for ail 
purposes. It was possible for Mr. Cornell to hâve given his own dép- 
osition in reply. He did not do so at once, and died within perhaps 
six weeks or two months thereafter, and before testifying in the 
case. My opinion is that Mr. Cornell's misfortune, whereby he was 
ultimatefy deprived of au opportunity of denying Mr. Eitchie's state- 
ments, onght not to, and does not, affect the competency of évidence 
that should be tested as of the time when the évidence was taken. 
"The intermediate incapacitation of a witness, therefore, does not 
exclude hia déposition taken when he was compétent." 1 Whart. 
Ev. § 477; Bingham v. Lavender, 2 Lea, 48; McDonald v. Allen, 8 
Baxt 446. I am therefore of opinion that upon the issue between Mr. 
Eitchie and his wif e, the McMullens, and Mr. Cornell, as to whether 
Mrs. Eitchie is entitled to hâve thèse securities, levied on by 
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tJie McMuUens, applied in her exonération and protection, Mr. 
EitcMe was compétent to testify at the time this first déposition 
was taken. Mr. Eitcliie's testimony is largely supported by the 
déposition of I. P. Sperry, taken in November, 1892. He testi- 
fles that after this litigation was brouglit, and while it was pending, 
Mr. Cornell told liim that he was very uneasy about the sufficiency 
of the collaterals which he had to pay liis entire debt; that Ritchie 
had left with Mm a box of railroad coupons as additional security for 
the debt which he held against Sperry, Ritchie & Co., being a note 
for $63,000, credited with certain payments, and now in the hands 
of Cornell's execntors, and that thèse packages of coupons had been 
levied on without his consent and against his objections by the Mc- 
MuUens, and had been taken oflf by a deputy United States marshal ; 
that he was afraid that Ritchie would undertake to divert them from 
the purpose to which he had deroted them, and was therefore un- 
easy. The competency of Mr. Sperry's évidence is objected to, upon 
the ground that he is one of the malters of the large note ref erred to. 
This objection is made by CorneH's executors. Sperry, although in- 
terested, is not a party to this cause, and is therefore not within the 
exception stated. Potter v. Bank, 102 U. S. 163 ; Bank v, Jacobus, 
109 U. S. 275, 3 Sup. Ct. 219. 

It is true that neither the mémorandum found in the packages 
containing the collaterals, nor the paper produced oy Mr. Ritchie, 
in terms say anything about the purpose for which thèse coupons 
had been left with Mr. Cornell. That thèse coupons were left with 
Mr. Cornell as a depositary, and not in the hands of the First 
National Bank of Akron, is made clear by the testimony of Mr. 
McParlin, one of the executors of Mr. Cornell, and an offlcer of 
that bank, who states distlnctly and positively that the bank had 
nothing to do with the box; that it was left with Mr. Cornell, and 
not with the bank, and was placed by Mr. Cornell in the vault, which 
he had the right to do. Upon the issue as to whether thèse coupons 
were left with Mr. Cornell as additional collatéral, I am of opinion 
that both the testimony of Ritchie and Sperry is compétent; and 
that the testimony, taken in connection with the fact that coupons 
were in the possession of Mr. Cornell and in the box with Mr. 
Ritchie's name ui>on it, makes it reasonably satisfactory that Mr. 
Cornell did hold them as collatéral security for the payment of his 
debts. 

The attitude of Mrs. Ritchie as a mère surety is clearly made 
out by the testimony of Mr. Ritcliie, and it must follow that the 
fact of the levy by the McMullens cannot operate to defeat her 
right to hâve thèse coupons sold in exonération of her liability 
as a surety. A decree wUl therefore be drawn on this point of 
the case directing that the collaterals held by Mr. Cornell's exec- 
utors, other than those belonging to Mrs. Ritchie, be first sold, and 
then a sufaciency of the coupons levied upon by the McMullens to 
pay any further sum be next sold; and, if any surplus remains after 
satisfying ComeU's debt, the McMullens will be entitled to such sur- 
plus. If, on the other hand, there be a deflciency, enough of Mrs. 
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Eitcliie?s Securities will be eold to make good sucli deflciency. Her 
stocks w>t sold for this purpose will be delivered to ber upon ber 
receipt. 

8. fe pornelPs estate liable to tbe McMidlens in conséquence of 
tbeir lôsé bf thèse coupons to Mrs. Bitcbie? 

I think tbat that question bas perbaps been sufflciently answered 
by tbe nûiag tbat Mrs. Kitebie bad tbe rigbt to pursue tbese coupons, 
and that her rigbt bad not been lost by reason of tbe levy. But, 
indepeiidently of tbat, tbe insistence of tbe counsel of tbe McMullens 
is tbat Mr. Comell waived any rigbt wbich be bad to tbese securi- 
ties as collatéral in favor of tbe McMullens. If tbat were so, it 
would not necessarily follow tbat Mrs. Eitcbie would be affected 
by anytbing wbich be did. It did not operate to put thèse securi- 
ties in tbe bands of an innocent purehaser without notice. The 
McMullens occupy no such attitude. Tbey are mère exécution 
creditors, and must stand or fall upon the character of title wbich 
Kitebie bad to tbese coupons. Tbey bave levied, not upon CornelPs 
title, but upon Eitcbie's title, wbo was tbe owner of thèse coupons. 
When tbe lery was made, thèse coupons were beld in pledge by Mr. 
Cornell, as a secUrity for bis debt, and, secondarily, for tbe pro- 
tection of Mrs. Eitcbie's securities. The McMullens çannot set up 
an estoppel becâuse tbey hâve not been misled to tbeir injury by 
anytbing that Cornell may bave stated wbich induced them to be- 
lieve that thèse coupons were Eitcbie's absolutely, and therefore 
subject tô levy. I am not at ail satisfled from the évidence that 
Mr. Cornell made any distinct waiver of bis rights as against tbese 
coupons. Mr. McMullen's testimony is perbaps relied upon to show 
tbat Cornell djsclaimed baving any interest in tbese coupons. I 
do not think tbat Mr. McMtillen is a compétent witness as to tbat 
conversation. If Mr. Cornell bad testifled before dying, and bis 
déposition bad been flled in this case, then McMullen would bave 
been compétent as an opposite party to bave testifled concerning 
any matter wbich bis dead adversary bad been examined about. 
But tbat is not this case. Tbe McMullens bad then taken Mr. 
Eitcbie's testimony, and sbown by him tbat tbese coupons were 
deposited as collatéral with Mr. Cornell. Mr. Eitcbie was not ex- 
amined àt ail concerning any conversation between Cornell and 
McMullen. The effect of Mr. McMullen's testimony, if suflficient to 
establish tbe fâct wbich be testifies to, would be, if contention of 
counsel is sOtmd, to throw a large liability upon Mr. Cornell's estate. 
It is a caàe of a living party undertaking to maintain an issue 
against bis dead adversary by detailing a conversation wbich oc- 
curred betwe^ them. I think it is incompétent, and I think tbe 
objection tàkfen by tbe executors of Comell is well taken, and ail 
parts of Mr. McMullen's testimony relating to conversations with 
OôrneU concerning bis interest in theëè coupons must be excluded. 
But counsel sày, if excluded, it is iinmâterial, because Mr. McIntosb 
testifies to the same tbing. That is a mistake. Mr. McIntosb was 
présent in tbe room when Comell ând McMullen were discussing 
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the question of thèse coupons before any levy had been made. 
Mcintosh says he paid no attention to the conversation, and 
heard only the fact that they were talking about certain rail- 
road coupons, and that Mr. Cornell said he had no claim upon them. 
Now, Mr. Mcintosh does not testify as to the identity of the coupons 
that were the subject-matter of the conversation; and, if McMul- 
len's testimony be wholly excluded, Mr. Mcintosh's évidence would 
be almost unintelligible upon this point. The testimony of Mr. 
Wiman, the marshal, as to what occurred between him and Mr. 
Eitchie when he made the levy, is very vague and indefinite. I am 
constrained, upon the whole testimony, to hold, that upon the issue 
between the McMullens and CorneU's estate, the McMullens, neither 
upon the facts nor upon the law, hâve made ont a case entitling them 
to any decree as against Mr. CorneU's estate. 

9. The purchase of the Vermillion mine: 

Without stating the facts of this matter, I am of opinion that 
Eitchie has no just demand against Comell's estate for any part 
of the shares of thé copper company issued to Cornell for the Ver- 
million property. 

10. It is next insisted, by both Eitchie and his wife, that on the 
24th day of January, 1890, Mr. Eitchie assigned and transferred to 
Cornell, by way of additional security, certain coUaterals held by 
the savings and loan bank, to secure it in a loan theretofore made 
to Eitchie, for which it held Eitchie's note for |171,5D0. The col- 
laterals held by the bank were supposed to exceed in value the amount 
of the bank's debt. In support of this insistence, Mr. Eitchie pro- 
duced a paper signed by himself alone, bearing date as of January 
29, 1890, purporting to transfer ail of his interest in the securitiea 
belonging to him and held by the said bank, as additional security 
for the payment of a note of Eitchie's held by Cornell at that time. 
This paper, thus produced by Eitchie, purports to be subject to an 
assignment made to Henry B. Payne. Eitchie was examined as 
to this matter by the counsel of CorneU's executors, and he testiûes 
that on the 29th of January, 1890, he, in considération of a certain 
indorsement renewed that day by Mr. Cornell, and in considération 
of certain other obligations executed in his favor by Cornell, had 
drawn up and executed three copies of an assignment, one of which 
he flled in évidence. He testifles that the other two copies were de- 
livered to Mr. Cornell. He also testiôes that the subséquent transfer 
of thèse same coUaterals to Senator Payne, made on the lOth of 
March, 1890, and conditioned that he would take up and pay off 
Eitchie's note for $171,500, due to the said savings bank, was made 
with full knowledge of the previous assignment of January 24, 1890, 
to CorneU, and was made subject to it. In support of the alleged 
assignment to Cornell, it is shown that Cornell paid one installment 
of interest on the 29tii of January, 1890, on Eitchie's note, held by 
the bank. Mr. Mcintosh testifles that on the 6th of March, 1890, 
Mr. Cornell informed him that he had paid one installment of in- 
terest for Eitchie, under the belief that Eitchie had executed to him 
an assignment of the bank's coUateral, but that he would pay no more 
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interest, for lie liad.tàat.tday discovered that RitcMe had made no 
such assignment /nponfrèceiTing this infonnatioti, Mr. Mclntosh^ 
who was the priyàte seérétary of Senator Payne, wrote to his prin- 
cipal at Washington, under date of Marcli 6, 1890, advising Senator 
Payne that, in view of the McMulIen suit and the certaioty that those 
assets would be levied upon in case there was a judgment in favor 
of the McMùllens, it woûld be best for him to purchase outright the 
securities owned by Eitchie, and held by the savings and loan bank, 
and then pay off the Eitchie note. He told him of the conversation 
Avith Comell, who had said to him that Eitchie had made no such 
assignment to him as he had sùpposed, and under which he had acted 
when he paid the one installment of interest. Long pripp to either 
of thèse aUeged assignments, and on the lOth day of September, 1887, 
Eitchie assigued to Senator. Payne, as collatéral secui^ity, ail of his 
interest in the coUaterals held by the savings and loan bank. The 
référence in his subséquent' às^ignment of some coUateraïs'to Cornell 
iS tb this early assîgnment 

Thé bank had poWér Of àttorney âiithorizing it tO sell, upon 
dfefault in payment of'iAtèrést, thèse seciirities. A sale under this 
instrument would hâve thrown upon the market a very large amount 
ofj securities that Senator P^yne was interested in upholding. On 
the lOth of itarch, Cornell saw Senatoï Payne, at Washington, and 
executed an abs^lute transfer of aU his interest in thèse securities, 
ifl considération: that Payne would pay off his note of $171,500, pay- 
able to the bank. This Payne did, and tqok up the securities, and 
npw holds thenu Jlitchie in^ists that he informed Payne, at the time 
of this transferof, the securities to hi,m,, of the previpus transfer to 
ÇprneU. This S^ijptor Payne absolutely dénies, and insists that the 
o;tly information he (Payne): had upon this subject was the informa- 
tion ipiparted to, liim by Mcjlntosh as to Corneirs admi^sipu. Payne 
did not owe the |J.I71,500 npte* , There were two notes, one for |10,000, 
and pne for |25,0p0, held by this bank as security for the payment 
pf this note, and thi? was.his pnly interest in that transaction. Ac- 
cording to Eitchie's own , admission, thèse securities were held, not 
only for the. beneflt pf the b^nk^ but to secure Payne'S; indorsements 
upon the two smajj flotes held as collatéral to the large one. Payne's 
cppduct was that pf one whp believed that, by paying. off that note, 
he would obtain tjiese securities unaffected by a liability for any other 
debts due from Eitchie. It is exceedingly improbable that Senator 
Payne would hâve paid this flote off if he had understood that he was 
taMng thèse coUaterals subject also to a prier lien in favor of Cornell. 
The circumstanc^ ail tend to support Senator Payne's dpnial that he 
was ever informed by Eitchie of the actual existence of any such as- 
signaient to Cornell. It is clear that, as between Cornell and Payne, 
Cornell's estate would not he permitted to set up the assign- 
ment which had beeû repudiated to MJr. Mclntosh, and which was 
cPnujaainicated and aCted upon by him to; Senator Payne. Upon this 
point, therefore, lay conclusion is that Senator Payne is entitled to 
prior payment ont; of thèse assets, and, tp haye satisfaction of his 
claims ont of thèse CoUaterals, as weU as those ihealready had. 

It isiTv;ell to observe right hère, asto the actual tj?utb of any such 
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transfer, that ît does appear that RitcMe and Cornell, together, 
went to the office of Mr. Allen, a lawyer, and had him draw up a 
transfer of thèse securities. The paper exhibited by Mr. RitcMe 
is a copy of the transfer then drawn up. Mr. Allen says that 
neither of thèse copies, of which he says there were two, on type- 
writer paper, was signed by Eitchie, and there waa no delivery of 
either one of them to Mr. Cornell; that, when he had printed 
two typewritten copies on the typewriter, he handed them both 
to Mr. Eitchie, who took them; and that he and Oomell then 
went ofif together. No such paper waa found among Cornell's pa- 
pers, after his death, by his executors. It is likely that Cornell ex- 
pected that Ritchie would deliver to him one of thèse transfers, 
and that, upon the faith of that, he paid the installment of inter- 
est of some thousands of dollars; but before the second install- 
ment fell due, Ritchie having never concluded the transfer, he 
refused to make any other payment, and announced to Mr. Mcln- 
tosh that he had been deceived by Mr. Ritchie in the transfer, and 
that it had never been completed. Under ail the circumstances, 
the évidence is not sufflcient to my mind to establish the fact that 
this transfer was ever execnted by a delivery of a signed copy to 
Mr. Cornell, or by giving notice to the bank. Cornell stated to several 
persons that thèse collatéral» had not been assigned to him, and his 
whole conduct, with the single exception of the payment of the in- 
BtaUmeiït of interest, is that of a man who had no claim upon thèse 
assets. My solution of it is that Ritchie intended to transfer thèse 
collaterals to him, but, in the thousand matters that were then troub- 
ling him, it escaped his attention. I cannot conceive that he had it 
in mind when he made the subséquent assignment, on March lOth, to 
Senator Payne. 

11. The McMullens will deliver the coupons and bonds sold to 
Ritchie, and for which they hâve obtained judgment, to Irvin Bel- 
f ord, clerk of this court, who is hereby appointed spécial commis- 
sioner, and take his receipt. The securities thus turned over will, 
after due advertisement (the terms of which to be hereafter stated), 
sell them separately from any and ail other coupons; and after 
deducting a reasonable compensation for his services as commis- 
sioner in making the sale, and a fair proportion of the cost of ad- 
vertising, he will pay over the entire proceeds of sale to the com- 
plainants, crediting eame upon their judgment. Each of the 
défendants holding collaterals will likewise turn over their said 
colla,terals to said Belford, as commissioner, taking his receipt, 
Said commissioner will, after advertisement, sell at public sale 
each lot of collaterals, keeping proceeds separate. In regard to 
the collaterals held by Cornell's estate, he will flrst sell the securi- 
ties belonging to Bamuel J. Ritchie, including the coupons and 
bonds levied on by complainants, and now in the possession of 

, as receiver, who, for this purpose, will place same in the 

hands of said Commissioner Belford. If the sale of Ritchie's col- 
laterals is insufftcient to pay the debt of Cornell, and a just pro- 
portion of ail Costa of the cause, and his own compensation, he 
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will then sell a snifiSciency of tlie collaterals owiied by Mrs. Ritehie 
to pay any deficiency. If, however, there be enough of tbe proceeds 
arising ffom the sale of Ritchie's collaterals to pay CoHiell's debt, 
and a surplus, Le will pay such surplus on the McMuIlëns' judgment. 
He will sell tbe Payne and Burke collaterals separately. After ap- 
plying a just proportion of the proceeds of each in discharge of 
the costs of the cause, and his own expense and commissions, he 
will pay remaindîer from sale of Payne's collaterals to Payne, and 
remainder from^ale of Burke's collaterals to Burke, on their re- 
spective debts. If, in either case, there be a surplus, then he will 
pay such surplus on the complainants' debt as far as necessary; bal- 
ance to Eitchie. He will in each case sell the said collaterals in 
such lots as, in Ms judgment, will tend to bring the largest price. 
The sales will in each case be for cash; creditors paying in 
such proportion of money as the commissioner shall require for 
expenses and costs, up to the amount of their respective claims. 
If the counsel for ail parties shall agrée upon a mode of sale, and 
upon terms of sale, differing from those hère fixed, they may do so, 
and 80 enter the decree. The commissioner will make no sale until 
90 days after decree is entered, within which time, if the défendant 
Eitchie shall pay oflf the several amounts due to complainants and 
to Burke and Payne and Comell, and ail the costs of the cause, the 
commissioner will turn over to said Eitchie the collaterals so or- 
dered sold; but, if he fails to pay ofiP the said indebtedness and 
costs, he will then advertise his sale in one or more papers pub- 
lished in London, England, Toronto and Sudbury, Canada, Oleve- 
land, Ohio, and New York, N. Y., using his discrétion as to the 
numbeP of papers in each city, and the number of insertions in each 
paper, except as to Oleveland, where he will advertise his sale for 
60 days, in each of the two leading daily papers. The commis- 
sioner wili aiso prépare a circular letter, describing the shares and 
bonds to be sold, and cause sàme to bé mailed to such persons and 
ûrms and corporations Èts he shall hâve reason to believe may be 
interested in such securities. His sale will be made at the door of 
the Fédéral building at Oleyeland, between 11 o'clock a. m. and 3 
o'clock p. m. of the day of sale, and may be adjourned to such other 
day or days as he shall find advisable. He will make full report of 
Ms proceediQgs nnder thiâ Order to the following term of the court. 
The costs of the cause, including receiver's costs and commis- 
sioner's costs and ail expejises of sale, will be paid out of the pro- 
ceeds of sale, bèing proportioned between each separate fund. 



SMIOÎI T. ATCHISON, T. & S. F. R. CO. et àh 
(Ôlrcult Court, D. Kfinsas, First Division. Novèmber 5, 1894.) 

': .\No. 7,154'. ,'„..'' 

L COSJ9TITU'f làNAIi LAWr- OEtiGATlON OF CONTKACTS — AMESSDMBNT OF CHAR- 
TE»— TERRITORIAL Al^D STATB GOVBRNMENTS. 

ïbe charter of tlie dèCendant railroad corporation, graiited In 1859, 
ï)y a Spéèïkl act of tife 'législature of the territory of KanSas, provided 
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that, in élections of directors, eacli shareliolder should hâve one vote for 
each stiare of stocls lield by liim. The constitution of the state of Kansas, 
assented to by congress on the admission of that state, provides that ail 
laws in force in the territory at the time of the acceptance of the con- 
stitution, not inconsistent with it, shall continue in force. It also pro- 
vides (article 12, § 1) that the législature shall pass no spécial act con- 
ferring corporate powers; tliat corporations may be created under gênerai 
la-ws, but such laws may be amended or repeaJed; but it déclares that 
ail rights arising under the territorial government shall continue. The 
législature of the state of Kansas, by an act passed in 1876, and amended 
in 1881, provided that, in ail élections of directors of any Incorporated 
Company, each stockholder might cast for any one candidate as many 
votes as he held shares of stock, multlplied by the number of directors 
to be elected. Eeld, that no power was acquired by the législature of 
the state, through the provisions of the constitution and its acceptance 
by congress, to amend the charter of défendant without its consent, and 
that the last-mentioned statute, accordingly, did not apply to Its élections. 

9. Same— Mbthod dp Votino on Stock. 

Held, further, that the right to amend the defendant's charter In this 
respect was not reserved to the territory by an act passed before the 
charter, and providing that any charter thereafter granted might be 
amended, provided such amendment should not conflict with any right 
vested by the charter; slnce the right of each shareholder to cast one 
vote for each share is a vested right 

8. Same— Absent of Corporation. 

Hdd, further, that the corporation had not assented to or accepted the 
provisions of the act for cumulative voting by acceptlng and acting under 
sundry statutes providing that any raliroad corporation should hâve 
certain rights, etc., but imposing no terms or conditions indicating an 
Intention to abrogate rights or privilèges already exlsting. 

Bill by William Palmer Smith against the Atchison, Topeka & 
Santé Fé Eailroad Company, and Edward Wilder and others, stock- 
holders in that corporation. On motion for preliminary injunction. 

B. P. Tracy, A. L. Williams, Henry Wollman, and M. Summer- 
fleld, for complainant. 

A. A. Hurd, Eobert Dunlap, and Grleed, Ware & Gleed, for défend- 
ants. 

FOSTER, District Judge. The complainant brings his bill to 
this court, praying that the défendants be enjoined from preyenting 
or interfering with the exercise by the complainant of certain alleged 
rights as a stockholder of the Atchison, Topeka & Santa Fé Eailroad 
Company. He charges in his bill that the défendants are stock- 
holders in said company, and, having control of the annual meeting 
of the stockholders for the élection of directors, hâve combined to- 
gether to prevent him from casting, and the meeting from allowing 
and counting, his votes as such stockholder, under the provisions of 
the statutes of Kansas of 1876, amended in 1881, known as the 
"Cumulative System." The statute reads as foUows: 

"In ail élections for directors or trustées of any incorporated company, 
each shareholder shall hâve the right to cast as many votes In the aggre- 
gate as shall equal the number of shares so held by him or her in said 
company, multiplied by the number of directors or trustées to be elected 
at such élection, and each shareholder may cast the whole number of votes 
either in person or by proxy for one candidate, and such directors or man- 
agers shall not be elected in any other manner." Laws 1881, p., 131. 

v.64F.no.3— 18 
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®nce the, nonresideût défendants havebeen dismissed from this 
case, aiid tiie prpof submitted, tUere ia some doubt whether we 
should proceéd fupther, in view of the facts toucMng the purpose 
and power of thèse défendants to do the acts complained of ; but 
inasmuch as it is apparent that défendants hold a différent view of 
the law as to ^ilaintiffs rights in this matter, and, as far as they may 
hâve the powe? to do so at said meeting, will ignore his claim to pro- 
ceéd under said act of the législature in electing directors, and as a 
fnll and able discussion of the law of the case has been had, it is proper 
thàt we should consi^er and détermine the légal issues involved. 
The importance to thé défendant corporation, to the stockholders, 
and, incidentaUy, to the people of the state, of the final outcome of 
this isstie; must be apparent; for, although its proi)erty is now in 
thè charge of this court by its receivers, and the power of its officers 
and dirççtors is at présent unimportant, it mustsooner or later be 
turned over to its ownej^, whoever they may be, to be managed 
and operated under the provisions of its charter. Ftom its humble 
origin as a corporation chartered to construct a railroad from Atchi- 
son to Topeka, with à capital stoc^ of $1,50Ô,OÔO, it has grown to 
be probably the greatest aggregatibh of railway management, under 
one systepi, in the world, extending across the»; continent, from the 
northern lakes to the Gulf of Mexico on the south, and to the Pacific 
Océan on the west, and embracing ovet 9,000 miles of railway, with 
a corparâtecsapital stock of over 1100,000,000. Neither party to 
this controversy questions the validity of the original charter granted 
to the défendant Company by the législature of the territory of Kan- 
aas in Pebrnary, ISSâj ;bnt the complainant says that the original 
charter, gràntjng specisil powers and privilèges, has been so modifled 
by subséquent législation and action of the company itself , that it is 
now goveMied by the gênerai laws of the state of Kansas touching 
railroad corporations. This the défendants deny. Complainant 
contends) tïiat tàè congress of the United States has absolute sov- 
ereignty over the législature of a territory; that it is the créature 
of congress, and subject to its arbitrary will in ail matters of légis- 
lation; that it may modify, change, or reject in tbto any or ail the 
législation bf such territory. Late Co:tporation bf the Church of 
Jésus Christ" bf Latter-Dày Saints v. U. S., 136 U. S. 1-44, 10 Sup. a. 
T92. 

Counsel further çontend that this power of congress was exer- 
cised when it admitted Kânsas into thé Union as a state, and that 
it assént^ tp the constitution of the néw state by admitting it into 
the Union hnder that constitution. 

Section 4 of the schedtile of the constitution reads as foUows: 

"Sec. 4. Ali laws and parts of laws In force In the territory at the tlme 
of the acceptance of this constitution by congress not inconsistent with 
this constitution, shall contirlue and remain in full force until they expire 
oï shall bé repealed." 

It is therefore urgèd that every law of the territory in existence 
at the time of the admission of the state of Kansas, inconsistent 
with the provisions of the constitution of the state, Was repéaled by 
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the act of admission, and that every provision of every law Inconsist- 
ent with such constitution, modified so far as was necessary to place 
the provision of the law in harmony with the constitution, and, as 
modified, such laws must continue and remain in f ull force until they 
expire or shall be repealed. 
Section 1 of article 12 of the constitution reads as foUows: 

"The législature shall pass no spécial act conferring corporate powers. 
Corporations may be created under gênerai laws, but ail such laws may be 
amehded or repealed." 

It is insisted thàt if, at the time of the admission of Kansas, there 
was any law upon its statute book creating corporations, which pro- 
vided that the législature should hâve no power to amend or repeal 
that act, such provision would be inconsistent with the constitution, 
and the act would, from the time of the admission of the state, be 
subject to the power of the législature to modify or repeal such char- 
ter. It seems to me this is not the proper interprétation of the in- 
tent and meaning of the constitution. 

Section 1 of the schedule provides as follows: 

"That no inconvenience may arise from the change from a territorial gov- 
ernment to a permanent state government, It is declared by this constitu- 
tion that ail suits, rights, actions, prosecutions, recognizances, contracta, 
judgments and claims, both as respects individuals, and bodies corporate, 
shall continue as if no change had taken place." 

This section saves to bodies corporate aU rights and contracts 
granted by the territorial government, and it is apparent that sec- 
tion 1 of article 12 of the constitution was intended to limit and de- 
ûne the powers of the state législature, and is altogether prospective 
in its opération. That the powers and privilèges given by corpo- 
rate charters become vested rights and contract obligations has 
been decided so often that it is no longer a debatable question. 
Commencing with the Dartmouth Collège Case, in 4 Wheat. 518, 
there is a uniform Une of décisions on that subject down to the prés- 
ent day. Farrington v. Tennessee, 95 TJ. S. 685; Edwards v. Kearney, 
96 U. S. 595; Havs v. Corn., 82 Pa. St. 522; State v. G-reer, 78 
Mo. 188; Pierce v.'Com., 104 Pa. St. 150; Wright v. Water Co., 67. 
Cal. 532, S Pac. 70; Baker's Appeal, 109 Pa. St. 461; Eailroad Co. 
V. Duncan, 111 Pa. St. 361, 5 Atl. 742; Com. v. Philadelphia & E. 
R. Co. (Pa. Sup.) 30 Atl. 145. 

Eef erring to ihe charter, we find the f ollowing provisions : 

•'.Sec. 5. The capital stock of this corporation shall be one million, five 
hundred thousand dollars, which may be increased from time to time to 
any sum not exceeding the amount expended on account of said road, di- 
vided into shares of one hundred dollars each, which shall be deemed 
Personal property, issued and transferred as may be ordered by the directors 
or by laws of said company. 

"Sec. 6. AU the corporate powers of said company shall be vested in and 
exercised by a board of directors and such officers and agents as they may 
appoint. The board of directors shall consist of thirteen persons, stock- 
holders, three of whom, at least, shall be résidents of Kansas, who shall 
be chosen annually, by the stockholders, each share having one vote by 
person or proxy, and continue in office until their successors are elected 
and qup.lifled; vacancies in the board may be fiUed by a vote of two-thirds 
of the remaining directors." 
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It will be observed that each share ùt stock shall liave one vote 
in the élection of directors. It was decided in Hayes v. Com., 
supra, that such a provision meant one vote for eacli director to be 
chosen, and was noncumulative, and that it was a vested property 
right. To the same efEect is State v. Gréer, supra; State v. 
Stockley, 45 Ohîo St. 304, 13 N. E. 279; Pierce v. Com., 104 Pa. St. 
150. 

We may admit that there is a récognition and consent by congress, 
in section 4 of the schedule, that the state législature may repeal 
any and ail territorial laws it may choose, and that this power in- 
cludes the lesser pbwer to modify or change, but that consent could 
bave no force or effect against any act that neither the territorial 
législature nor congress itself could modify or repeal; and there is 
no power reserved in this charter to any législative body to modify 
or repeal any provision of the act. Such power, therefore, could not 
pabs to the state, unless it may be found in some other law of the 
territory, for the state took the territorial statutes as it found them. 
In the territorial laws of 1855 (chapter 28) we ând the foUowing: 

"Sec 7. The charter o£ every corporation that shall hereafter be granted 
by law, shall be subject to altération, suspension or repeal by any suceeeding 
législature; provided, such altération, suspension or repeai shall. In nowise 
conflict with any right vested in such corporation by its charter." 

TVTiether or not this act was in force at the time the defendant's 
charter Was granted it is not necessary to décide, as the proviso in 
tbis section bas extracted the méat, and left only the shell. It seems 
to me it would puzzle the most astute légal mind, in the light of the 
adjudicated cases touching vested charter rights, to find anything of 
substance herein reserved for législative action. Certain it is that 
the right to vote capital stock on the noncumulative plan bas been 
repeatedly decided to be a vested property right, and that is suf- 
flcient for this case, and brings it under the proviso of the act. It 
must therefore be conceded that this corporation may stand on its 
chartered rights, unless it has lost or given them away by some act 
of its own. And it is îurtiher alleged by the complainant that the 
•Company has lost thèse spécial rights by voluniarily accepting législa- 
tion of the state, and thereby brought itself under the provisions of 
the gênerai laws governing railroad corporations. The following 
acts are specially cited by complainant's counsel: The name was 
changed to the Atchison, Topeka & Santa Fé Railroad Company un- 
der section 3 of the act of 1862 (chapter 170). That law gave the 
right to tiie stockholders of any railroad company organized, or which 
might thereafter organize, under the laws of the statê or territory of 
Kansas, to change its corporate name, etc. Section 2 ht the same act 
gave to any such railroad oompany the right to construct and operate 
along its route a Une of telegraph, etc., with ail the rights given to 
any telegraph company under the laws of the state or territory of 
Kansas. The act of 1864 (chapter 79} granted congressional lands 
to said company as it should construct its road. The law of 1868 
(section 25) gives the right to any corporation heretof ore organized, 
and now in èxistente, under any gênerai or spécial law of the ter- 
ritory or state of Kansas, to accept any of the provisions of the act, 
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and especially reserved to such corporation ail privilèges and fran- 
chises of its act of incorporation not abandoned in such. acceptance. 
Of this act the défendant corporation accepted the fourteenth sec- 
tion, wMch provided for the increase of its capital stock, especially 
reservlng ail the rigihts, pririleges, and powers of its original charter. 
The act of 1870 (chapter 92) authorized any railroad company in 
this state existing under gênerai or spécial laws to lease its road to 
any other railroad company, etc. The act of 1878 (chapter 134) 
amends the act of 1870, above, and enlarges the right to lease, etc., 
other lines, or to buy said roads, or to buy the stock and bonds 
thereof when such road shall form a continuons Une, etc. This act 
was specially accepted by the défendant company at a meeting of 
its stockholders. The act of 1887 (chapter 181) provides that: 

"Any railroad company existing under any of tlie laws of the atate or 
terrltory of Kansas, may extend its Une Into other states or territorles, 
or may purchase or lease roads in other states or terrltories when It forms 
A continuons line," etc. 

Section 3 of the act reads as foUows: 

"Any railroad company maklng extensions or purchases under this act 
may, conformably to the laws of this state, Issue stock or bonds or mortgage 
its property or any part thereof to such extent as may be necessary to 
meet the cost of such purchase or extension." 

The défendant corporation accepted the provisions of this act, and 
issued an increase of stock thereunder, and it is strenuously insisted 
by complainant that the acceptance by the défendant corporation 
of this act of 1887, giving authority to issue stock conformably to the 
laws of this state, etc., and increasing its stock, invested such stock 
with the attributes of other corporate stocks, and subjected it to 
the requirements of the laws of the state, including the cumulative 
System of voting at meetings of the stockholders. This is undoubt- 
edly the strongest point in support of the plaintiff's contention in 
this case, and still it rests upon implication alone, and the court is 
asked to divest the corporation of an admitted vested right on the 
strength of an implication. This is not favored by the law. The 
suprême court of the United States, in the case of Chew Heong v. U. 
S., 112 U. S. 550, 5 Sup. Ot. 255, lays down the rule of law as foUows: 

"If, by any reasonable construction, the two statutes can stand together, 
they must so stand. If harmony is impossible, and only in that event, 
the former law is repealed in part or whoUy, as the case may be." 

Grand Eapids v. Grand Eapids Hydraulic Co., 66 Mich. 606, 33 N. 
W. 749; Zabriskie v. Eaiiroad Co., 18 N. J. Eq. 178; State v. StoU, 
17 Wall. 425. 

In Président, etc., of Eushville v. Town of Eushville, 32 Hl. App. 
320, the court uses this language : 

"The rules in référence to the repeal by implication are: A statute will 
never be held to be repealed by Implication if it can be avoided on any 
reasonable hypothesis. A statute will not be repealed by implication unless 
the subséquent act is so inconsistent and répugnant in Its provisions that 
the two cannot stand together. . A gênerai law will not by implication 
operate as a repeal of a spécial law on the same subject, though inconsistent 
•with It." 



See, also, Butz v. Kerr, 123 111. 659, 14 N. E. 671. 
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In Com, y.PMladelphia & E. R. Co. (decided very recently by the 
suprême çoprtpf Pennsylvania) 30 Atl. 145, we flnd the rule stated 
as foUows: ,ri 

"But that a. mère gênerai law, wlthout négative words, cannot repeal a 
prevlouB: spQC^ Btatute, althovjgli the provisions of the two acts are différent, 
has been 80 freqiiently decided that It must be regarded as settled law. 
In Browri V. COfflinlsslOners, '21 Pa. St. 37, we said: 'A gênerai statute, 
without Bégàtive wotds, cannbt repeal a prevlous statute that Is particular, 
wen thougl^ .thei provisions ôf the one be différent from the other.' " 

See, also, ëtate v. Archibàld (Minn.) 45 N. W. 606. 

Plaintiff's counsel contend that the défendant compaay, by accept- 
Ing the beneflts of this gênerai législation, ipso facto made 
a new contract with the state, and cite Monongahela Nav. Co.. 
V. Coon, 6 Bai St. 379, and Bailroad Co. v. Duncan, 111 Pa. St. 361, 
5 Atl. 742. Thèse cases do ûot support the principle as broadly as 
clàimed by the côtinsel. The navigation coinpany accepted further 
powers and privilèges under a law especially reserving the power to 
the législature to alter, amend, or annul the charteir, and the court 
sâid: 

"It la évident; tiial, by acceptlng additional privilèges and powers on the 
terms prescribed' in the grant of them, the company gurrendered the In- 
violabllity of its contract to the discrétion of the législature." 

The case ia lii, Pa. St. and 5 Atl. was predicated on the acceptance 
by the railEpad çompany of an act of the législature of 1857, author- 
' izing it tobuild a, DraECh road not included in its original charter of 
1846;. and, whenithe corporation accepted the act of 1857, the stat- 
utes of iPennsylva,nia conta,ined a réservation to the législature to 
amend, alter, or reyoke charters granted to railroad companies; and 
the court, speabing of the légal effect of such acceptance, uses this 
language: , , 

"This gave to the Pennsylvania company a new charter, containing ail 
the privilèges of that of 1846; and it was under the rights thus conferred 
that It bullt, and npw opérâtes, the branch in question." 

Again, referring to the act of the législature of 1887, we flnd the 
foUowing: 

"Sec. 2. This act shall not be construed as repealing any prevlous act, or 
as impairrng any rights or privilèges given or granted thereby." 

So far from indicating any intent to repeal or impair any vested 
rights by this législation, sùch purpose is expressly denied. It ap- 
pears to haVe beeû the intehtion of the act to permit railroad corpora- 
tions to issue capital stock under any rights tien existing under their 
original charterè^ and this may be said of other instances of the in- 
crease of the stock of this défendant corporation. It would be a 
waste Of time to diacuss each enactment abovè refèrred to under 
which the défiçiiâânt Cotporali.on had some right or privilège; but 
we flnd ail of tti^e enactments commencing with thèse or équivalent 
terms: .1 

"Any Tâtltfo«Â cbrporatlto hérëtof ore organlzed, or which may hereaf ter 
organlze, under the laws of the terrltory or state of Kansaa, shall hâve 
the right," etc. ' , ; ; 
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There are no tenns or conditions impoeed in thèse acts which in- 
dicate any intention on the part of the législature to abrogate any 
rights, powers, or privilèges already enjoyed by tliese corporations 
by their acceptance of thèse acts. It was compétent for the légis- 
lature, if it saw fit to do so, to make a gift to any existing corpora- 
tion of lands, rights, powers, or privilèges either with or without 
limitations or conditions. It is written of our flrst parents that they 
were tempted and fell, but with the temptation they had the ad- 
monition that "in the day that thou eatest thereof thon shalt surely 
die." No such warning was given with the temptations and bene- 
flts offered by thèse enactments. They appear to be gifts to be had 
as free as Divine salvation. Charters of corporations are usually 
ex gratia, but they bave their compensations. Thèse new states 
were desirous of enlisting capital in the building of railroads, and 
thus developing their resources, and increasing their taxable wealth. 
It is not necessary to décide how far the additional powers given the 
corporation by thèse acts may be subject to the control of the légis- 
lature by gênerai législation, under article 12 of the constitution ; 
sufflcient for that when the législature shall undertake to exercise 
that authority. It was considered and held by the suprême court 
of Kansas in State v. Missouri l'ac. ÏJy. Co., 33 Kan. 189, 5 Pac. 772, 
that such additional rights are subject to modification, amendment, 
or repeal. It must not be supposed that this corporation is in no 
manner answerable to the laws of the state. Such as affect the rem- 
edy only, and those that corne under the police power of the state, 
are as applicable to this cori)oration as to any other. Stone v. Mis- 
sissippi, 101 U. S. 816. 

For the reasons above given, there is no justification in law for the 
order of injunction asked for, and it must be denied. It is so or- 
dered, to which order the complainant at the time duly excepted. 



FOWLER et al. r. JARVIS-OONKLIN MORTG. TRUST CO. 
(MORGAN, Intervener). 

(Circuit Court, S. D. New York. September 22, 1894.) 

Equitt Practicb — Interventions — Reobivbrship Stjits— Cokporations. 

In a suit in wlilcli a receiver lias been appointée! for a corporation, the 
court will not permit separate intei-ventions by individual stockholders, 
with the conséquent multiplication of papers and requests for separate 
allowances of costs and attorney's fées; but, where there are dissensions 
among the stockholders, each separate group will be secured a separate 
hearing. 

Pétition of intervention flled by Henry P. Morgan in the suit 
of Benjamin M. Fowler, J. G. Zachry, and Elizabeth Garnet against 
the JarvisConklin Mortgage Trust Company. 

Jas. G-. Janeway, for the motion. 
W. S. Pearce, opposed. 

LACOMBE, Circuit Judge. This action was brought by complain- 
ants in behalf of themselves and aU other stockholders and creditors 
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who might choose to become parties to tlie suit and contcitote to the 
expense thereof. Complainants are creditors as well as stock- 
holders. The petitioner Morgan is a stockliolder, but not a créditer, 
and aakB to be made a cocomplainant in the original bill, and to 
hâve separate notice of ail motions, proceedings, orders, etc. Ap- 
parently, he wishes to appear by separate soliciter and counsel. 
As he is the ârst petitioner whose rights as a stockholder are not 
complicated with his rights as a creditor, he may take an order al- 
lowing him to intervene, and directing ail parties to give him such 
notice, whenever any of the proceedings may affect his rights. It 
mnst, however, be understood that the court cannot tolerate a sep- 
arate intervention by each separate stockholder, with an intermina- 
ble multiplication of papers, and requests for separate allowances 
of costs and counsel fées at the close of the receivership. The in- 
terests of ail stockholders are alike, and should be presented and 
attended to without marshaling a host of différent lawyers, ail 
advocating the same relief, although, if it becomes apparent that 
there is dissension among the stockholders as to the conduct of the 
proceedings, each separate group of them wiU be secured a separate 
hearing. The granting of this motion, therefore, will not by itself 
entitle petitioner to any individual allowance for costs or counsel fee 
at the close of the case. 

Petitioner has also filed an aflûdavit of Elijah CofBn, dated Sep- 
tember 15, 1894, containing charges against Jarvis and Conklin, now 
receivers of the corporation, fonnded upon transactions occurring 
before their appointment, with a "reqiiest" that, upon such affidavit, 
the motion heretofore made by Elizabeth Gharnet to remove the re- 
ceivers may be granted. As this aiBdavit was never served upon 
the receivers, nor any notice of petitioner's "request" gîven to them, 
it must be dismissed. Nor can the afBdavit of Coffln be considered 
on Grarnet's motion, as it was not prepared till after argument, and 
does not comply with the instructions of the court that ail additional 
afSdavits of petitioner Garnet must be confined to new matter set 
out in the answering aflldavits of receivers. 



CORLISS et al. V. B. W. WALKER CO. et al. 

(Circuit Court, D. Massachusetts. November 19, 1894.) 

No. 3,152. 

1. Publication of Pobtrait — Photogra.phek'8 Contiîact. 

It is a breach of contract and violatloa of confidence for a photographer 
to make unautliorized copies, of a customer's photograph. 

2. Same— Private and Public Chabacteks. 

A private Individual may enjoln the publication of his portrait, but a 
public character cannot, in the absence of breach of contract or violation 
of confidence in securing the photograph from whlch the publication is 
made. 

B. Same— "PUBLIC Chabacteks "-^-Inventoes. 

One who is among thé foremost Inventofs Of hla tlme is a "public char- 
acter," within the abov'e rule. 
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This was a suit by EmUy A. Corliss and othors to enjoin the E. 
W. Walker Company and others f rom inserting a portrait of George 
H. Corliss in a biograpliical sketch about to be published by them. 
An injunction was heretofore granted (57 Fed. 434), and défendants 
hâve moved to dissolve the same. 

Henry Marsh, Jr., and James M. Eipley, for complainants. 
M. L. Sanbom and Henry E. Fales, for défendants. 

COLT, Circuit Judge. The défendants move to dissolve the in- 
junction heretofore granted in thia case. As the case was flrst pre- 
sented, it appeared that the print of George H. Corliss to be inserted 
in a biographical sketch about to be published by the défendants 
was taken from a photograph obtained from Mrs. Corliss by the 
défendants upon certain conditions, which they had failed to com- 
ply with, and the court granted an injunction upon the ground that 
the proposed use by the défendants would be a breach of contract 
and a violation of confidence. 57 Fed. 434. Upon a full présenta- 
tion of the facts at the présent hearing, it now appears that the de- 
fendants obtained two photographs of Mr. Corliss, and that the one 
received from Mrs. Corliss was returned to her, while the other, from 
which the print was actually taken, was purchased for the défend- 
ants at a store in Providence severaJ months before any contract 
was entered into between the parties, or any correspondence had 
in relation to the subject. It must be confessed that the case now 
assumes a différent aspect. If we eliminate the élément O'f contract 
or trust, the question résolves itself into the broad proposition of 
how far an individual, in bis lifetime, or his heirs at law after his 
death, hâve the right to control the reproduction of his picture or 
photograph. The photograph obtained by the défendants was a 
copy of an original taken by Mr. Heald, of Providence, for Mr. Cor- 
liss, in September, 1885. Mr. Corliss engaged Mr. Heald, in the or- 
dinary way, to take his photograph, and paid for the pictures which 
he ordered. The contention of the plaintiffs is that Mr. Heald had 
no right to make prints from the original négative, other than those 
which Mr. Corliss ordered, and that neither Mr. Heald nor any one 
else had the right to reproduce copies frcm any of the photographs 
ordered by Mr. Corliss, and that to do so would be a breach of con- 
tract or a violation of confidence, for which relief can be had in a 
court of equity. In support of this position, the plaintiffs say that 
Mr. Corliss never authorized Mr. Heald to make any prints from the 
négative, except those he ordered, and that after his death, in Peb- 
ruary, 1888, Mrs. Corliss obtained the original négative, and forbade 
Mr. Heald from exhibiting in his studio any pictures of Mr. Corliss. 

When a person engages a photographer to take his picture, agree^ 
ing to pay so much for the copies which he désire», the transaction 
assumes the form of a contract; and it is a breach of contract, as 
well as a violation of confidence, for the photographer to make addi- 
tional copies from the négative. The négative may belong to the 
photographer, but the right to print additional copies is the right 
of the customer. PoUardv. Photographie Co., 40 Ch. Div. 345; Tuck 
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V. Priéster, 19 Q; B: I>îv; 629- Indepefldently ôf the questio» of con- 
tract, I believe tàf law lio be that a priTate individual has a right 
to be protectedin thë représentation of Ms portrait in any form; 
that this is a pro^érty' as well as a pensonal right; and that it be- 
longs to the same class of rights which forbids the reproduction 
of a' private man^iscript or painting, or the publication of private 
letters, or of oral lectures delivered by a teacher to his class, or the 
révélation of the contents of a merchant's books by a clerk. Duke 
of Queensberry t. Shebbeare, 2 Eden, 329; Gee v. Pritchard, 2 
Swanst. 402; Folsom v. Marsh, 2 Story, 100, Fed. Cas. jSTo. 4,901; 
Abemethy V; Hutchlnsôû, 3 Law J. Gh. 209 ; Caird v. Sime, 12 App. 
Cas. 326; Tipping t. Glàrke, 2 Hare, 383, 393 ; Williams v. Insurance 
Oo., 23 Beav. 338. In case of Prince Albert v. Strange, 1 Mac. & G. 
25, 2 De Gex & S. 652, this doctrine was extended so far as to pro- 
hibit the publication of a catalogue of private etchings. But, while 
the right of a private inidividual to prohibit the reproduction of his 
picture or photograph should be recognized and enforced, this right 
may be sufrendered or dedicated to the public by the act of the in- 
dividual, just the same as a private manuscript, book, or painting 
becomes (when not protected by copyright) public property by the 
act of publication. The distinction in the case of a picture or pho- 
tograph lies, it seems to me, between public and private characters. 
A private individual should be protected against the publication of 
any portraiture of himself , but where an individual becomes a public 
character the case is différent. A stàtesman, author, artist, or in- 
venter, who asks for and desires public récognition, may be said ta 
hâve surrendered this right to the public. When any one obtains 
a picture or photograph of such a person, and there is no breach of 
contract or violation of confidence in the method by which it was 
obtained, he has the right to reproduce it, whether in a newspaper, 
magazine, or book. It would be extending this right of protection 
too far to say that the gênerai public can be prohibited from know- 
ing the personal appearauce of great public characters. Such char- 
acters may be said, of their own volition, to hâve dedicated to the 
public the right of any fair portraituré of themselves. In this sensé, 
I cannot but regard Mr. Corliss as a public man. He was among 
the flrst of American inventors, and he sought public récognition as 
such. 

The défendants, in the présent instance, obtained a photograph 
of Mr. Corliss at a public shop in Providence. Whatever contract 
may hâve existed between the photographer and Mr. Corliss, they 
were not a party to it, and they had the same right to reprint copies 
from this photograph that they would hâve had from that of any 
other public man. Further, it does not seem that Mr. Corliss, per- 
sonally, ever objeoted to the reproduction of his picture, but, on the 
contrary, that he permitted thousands of his pictures to be circu- 
lated. Ten thousand pictures of Mr. Corliss were sold or given 
away, without objection on his part, at the time of the Oentennial 
Exhibition, in 1876. In 1886 there was published in Providence, 
by J. A. & R. A. Reid, about 10,000 copies of a book called "Provi- 
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dence Plantations," in which a picture of Mr. Oorliss appears, which 
is a reprint from the Heald photograph, now in controversy. His 
picture also was printed in Harpei^s Weekly of March 3, 1888, and 
in the Scientiflc American of June 2, 1888. I am aware that Mrs. 
Corliss says that she wrote a letter, at the request of her husband, 
to the Messrs. Eeid, forbidding the insertion of the picture in the 
"Providence Plantations," and that she also déclares that the publi- 
cation in the Harper's Weekly and Scientiflc American were author- 
ized by the family; but, whatever may be the position now taken 
by the plaintiffs, there is no substantial evidepce that Mr. Corliss, 
in his lifetime, ever prohibited the reproduction and circulation of 
his picture. 

Upon the facts as now presented, and for the reasons given, I am 
of opinion that the défendants hâve a right to insert in the bio- 
graphical sketch of Mr. Corliss published by them a print of his 
photograph, and the motion to dissolve the injunction is granted. 
Motion granted 

BARBER ASPHALT PAVING CO. v. CITY OF HARRISBURG. 

(Circuit Court of Appeals, Tliird Circuit. November 13, 1894.) 

CiTiBS— Pating Contracts— Patment in Invalid Assessmeuts. 

Wliere a city liavlng autliority to pave its streets and pay tlierefor 
from Its treasury, and supposing that it liad authority also to assess 
the cost on abutting property and transfer tlie assessments in payment 
for the worl£, contracts with a person, who also supposed it had such 
authority In regard to assessments, to do such paving, and to pay him 
by assigning the assessments to him, the city, not having In fact any 
authority to malie tlie assessments, will be liable on the contract for the 
work, though it is stlpulated that the assessments shall be accepted 
in payment, and that the city shall not be otherwise liable under the 
contract, whether the assessments are collectible or not. 62 Fed. 565, 
reversed. 

In Error to the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

Action by the Barber Asphalt Paving Company against the city 
of Harrisburg on a contract for street paving. Défendant had 
judgment (62 Fed. 565), and plaintifl brings error. Eeversed. 

Charles H. Bergner and A. S. Worthington, for plaintifl in error. 
William H. Middleton, for défendant in error. 

Before ACHESON, Circuit Judge, and BUTLER and WALES. 
District Judges. 

BUTLER, District Judge. The plaintifl, a citizen of West Vir- 
ginia, and the défendant, of Pennsylvania, entered into a contract 
on August 13, 1887, which contained the foUowing provisions: 

"The said The Barber Asphalt Paving Company to furnish ail tools, imple- 
ments, materials and labor, and complète to the satisfaction of the city engineer 
•of the city of Harrisburg ail such work as may be requlsite to pave and curb 
Market street from the eastem curb Une of Front street to the Pennsylvania 
Railroad; to begin the work under this contract upon five days' notice from 
the city engineer and complète the same within ninety days from the com- 
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im^mo^m^t of sald work. The pavement to be laid as aforesaid nnâer, thls 
contmct to colnslst of a, cernent concrète base at least six incbes tbick, coyered 
Wlth a w^aylng surface of àsphaltum at least two and a balf Inches tblck; 
the curbîng to bë of granité; the matefials tb be of the very best kind ob- 
tainable, and the pavement to be laid and ail the work to be donc thereon 
In accordancewith the plans and speclflcations prepared by the clty engineer, 
and hereto aitached, whlch plans and spécifications are hereby made part 
of this contract 

"And the clty of Harrlsburg on its part, Will pay to the sald the Barber 
Asphalt Paving Company in accordance with the spécifications ând ont of 
the assessments made and levied for the purpose, the folio wing priées: 
For each and every square yard of pavement laid under thls contract, the 
sum of two dollars and seveoty-Ave cents ($2.75), for each and every lineal 
foot of granité eUrblng the sum of one dollar and flfty cents, ($1.50), but 
only upon the measurements of the clty engineer, and at such intervais and in 
such inptallments as he may détermine. 

"It iS:àl^ understood and agreed that the payments aforesaid provided 
for sbàll t)é ifsââ as foUotvs: First, out of the amount of the assessments 
paid IntO the city treasury by the property owners, and when that fund 
Is exhaustedx then the clty of Harrlsburg will assign to the sald the Barber 
Asphalt Paving Company, the municipal clalms assessed and levied upon 
the properties abutting on and along the sald Market street between the 
points above mentloned, or mark the same of record to the use of the said 
Company, and, also permit the use of the corporate name of the said city 
in any lëgaJl 'proceedings necessary or proper to enforce the collection of the 
said assessments. 

"It is àlSo uhderstood and agreed that the said eompany Shall accept the 
said assessments in payment of the amount due it under this contract, and the 
clty shall not be otherwise liable under this contract whether the said as- 
sessments are collectlble or not." 

The plaintif? performed its part of the contract, and neceived on 
account $13,470.59, paid from assessments, leaving |21,729.92 of the 
contract price unsatlsfled. 

At the date of the contract the défendant llad authority to pave 
its streets, and pay for the same from its treasury. It believed it 
had authority also to assess the cost of such paving on abutting 
properties, and transfer the obligations thus created in payment for 
the work. The plaintiff had no reason to doubt the correctness of 
this belief. The législature by an act of May 24, 1887, had pro- 
vided for sùch assessments. The suprême court of the state, how- 
ever, af ter the work had been completed declared the act invalid. 
Shoemaker v. Harrisburg, 122 Pa. St 285, 16 Atl. 366; Berghaus 
V. Harrisburg, 122 Pa. St. 289, 16 Atl. 365; Ayers' Appeal, 122 Pa. 
St 266, 16 Atl. 356. The défendant went through the form of mak- 
ing assessments; and the property holders paid $13,470.59, before 
the invalidity of the statute was discovered. They refused, however, 
to pay more; and, l^e défendant denying liability for the balance 
due under the contract, this suit was commenced to recover it. 

On demurrer âled to the plaintiff's statement the circuit court 
rendered jud^nent for the défendant; whereupon the plaintiflE ap- 
pealed, and assigned this action of the court as error. 

Is the défendant liable? The suit is on the contract, and the 
liability must be found in ît, if at ail. 

As we hâve seen the défendant had power to contract for pav- 
ing its streets, at the cost of its treasury. It did not hovrever, so 
contract, in terms. Is it liable to pay from this source in conse- 
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quence of the terms used and the facts stated? It undertook to 
pay the price specified by assessments, and tàe plaintiff agreed to 
accept tiiese in discharçe of its claim, adding that "the city shall 
not be otherwise liable whether the assessments be collectible or not." 
Omitting the language just quoted there could be no doubt of the 
defendant's liability. The case would- be identical, in ail respects, 
with Hitchcock v. Galveston, 96 U. S. 341. The language quoted 
does not however, we think, add anything to the force or effect of 
that which précèdes it. It simply expresses what would be implied 
in its absence. The agreement to accept the assessments in pay- 
ment relieved the city from liabUity to pay otherwise= By it the 
plaintiff assumed the risk of coUecting. If the défendant, in such 
case, had made and transferred the contemplated assessments, it 
would hâve discharged its entire obligation ; just as it would in the 
présent case. This, however, it has not done. Its attempt to do it 
failed; its acts in this respect were a nullity. It is immaterial that 
the faUure resulted from want of authority — as it would be if it re- 
sulted from any other cause beyond its control. It undertook, un- 
conditionaUy, to make and transfer assessments, and its f ailure 
is a breach of the contract. To say its obligation is discharged by 
a vain attempt to make them ; that the plaintiff is bound to accept 
useless forms of assessments, is unreasonable. The parties contem- 
plated valid charges on the property. Theterm "assessment" clearly 
implies this; nothing short of a lawful assessment — one capable 
of enforcement, satisfies it. It was such assessments the plaintiff 
agreed to accept, and assumed the risk of coUecting. The parties 
were mutually mistaken respecting the authority to pay in the 
spécial manner designated; but tMs does not reUeve the défend- 
ant from its obligation to pay. 

If anything is wanting to render this construction clearer, it may 
be found in the fact that the language involved is taken, word for 
Word, from the statute, and must necessarUy signify hère what it 
does there. There the tenn "assessment" signifies, and can only 
signify a proeeeding which créâtes a charge on the property specified 
The statute first provides for this proeeeding and charge, and then 
for its transfer to the contractor. It is this charge which is to 
be transferred, and which the contractor is to assume the risk of 
coUecting. There is always some risk attending such coUections. 
Prior liens, or other causes, may render the property insufflcient to 
pay. And this only is the risk the statute, and the contract made 
under it, contemplated. 

The défendant having failed to make the required assessments 
is in default upon its contract, and must make réparation by pay- 
ing the conséquent loss. There is no hardship in it, and if there 
was it would afford no justification or excuse for shifting it to the 
plaintiff. Tilae défendant has received fuU value for what he is re- 
quired to pay; and if the contract admitted of another construction 
we would strongly incline to the one adopted, because it is not only 
consistent with the intention of the parties, but avoids the great 
injustice of allowing the défendant to hold and enjoy the plaintifiPs 
property without paying for it. 
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There is àbulidaiit authority for thifi construction. Hitchcock v. 
<3alvestoii/9,6'TH'fe 34k, is in point The city 'contracted with Hitch- 
cock to do t^aîi?%ott^Tipon its Streets, for which he was to accept 
its bonds iilj^yWeiit. It had, hoWever, no authority to isisue the 
bonds, and, di!?ëo1^rlîïg this whilè the work was in progress, stopped 
it tod decliriëi',%o**éâ,y for what, was donc, on the ground that the 
coiltmctor had 'bôMd himself tô dépend upon this source of pay- 
ment alone.; file" îéôurt, deciding thàt the contract contemplated 
and reqtlireri tàlifl bonds, and that the city hàd falled to furnish 
siich, held the contrâ'ét broken, and the city liable to pay from its 
tréasii^y. In priçcîiilte this case is nbt distinguishable from the one 
beforëus, Thecoiirtsays: ' 

"It Is enough that ftç city council had power to enter Into the, contract 
for the ltûï)r6vémeiit, that such a contçact was ihalile, that the plaîntlffi has 
proceedèd to furnish materials a,nd do the work, as well as assume liabili- 
ties, thàt the city has received and now enjoys the bèneflt o£ whàt he has 
done aipd furnished; that for thèse things the city promises to pay; and 
that a,f^f having receiyed the beneflt of the contract the city has brolien 
Its pr^iiinisé. It matters net that the promise was to pay in a manner not 
aùthdiSzed'by law. If thepayment Cannot be made In bonds because thelr 
Issue iB' ultra vires It would be sanctionlng rank Injustice to hold that pay- 
meut nç^flot be made at ail." 

WMteV. Snell, 5 Pick. 425; Hussey v. Sibley, 66 Me. 192; Miller v. 
Milwaukee, 14 Wis. Î05; Bill v. City of Denver, 29 Fed. 344,— in- 
volyed thé same question, and were similarly decided. In Chicago 
V. Peuple, 56 m. 327| Maher v. Chicago, 38 111. 272; LouisviUe v. 
Hyatf, 6 '6, Mon. 200; Fisher v. St. Louis, 44 Mo. 482; and Scofleld 
V. City ôf Couhcil BlufEs, 68 lowa, 695, 28 N. W. 20,— the cOntractor 
distinctly agreed to look to assessments alone for payment; and yet 
the municipalities, having no authority to make them, were held 
liablë ta jpaj* othërvvise. 

The hutnerous authorities cited by the défendant are not incon- 
sistent with this construction. Peake v. New Orléans, 139 U. S. 
342, il Sup. et. 541, is baséd upon an essentially différent state of 
facts, The city was not a party to the contract sued on, and in no 
wise respohsible for it. The work was done under a scheme de- 
vised by the state législature, and under a contract with officera 
designated by it, for the drainage of swamp lands, (a part only of 
which was within the city limits) for the beneflt, primarily,of itsown- 
ers. A èàréful examination of this case will show that it rests 
exclusiTély on thèse facts — though the last paragraph of the syl- 
labus, read alone, would justify a différent conclusion. 

Hortér T. Philadelphia, 13 Wkly. Notes Cas. 40, and Dickinson v. 
Philadelphia, 14 Wldy. Notes Cas. 367, as we understand them, rest 
on the sàlùé principle. In the first the improvement w^s made under 
the state Statute of 1855, which pro vides that the cost of such work 
shall bè borne by adjoin&g property holders. There was no author- 
ity, as it seems, to put it on the city. While the opinion of the court, 
and report of the case, are very brief, the décision appears to rest 
on this groùhd. If it vs^ëre otherwise the case would be in direct 
conflict with Chicago v. Peb]i)lej 56 111. 327. In Dickinson v. Philadel- 
phia, 14 Wkly. Notes Cas. 367, the city appears to hâve had no connec- 
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tion whatever with the work. The statute under which it was 
done designated an oflacer to do it, empowering him to make con- 
tracts and collect money to pay the ccst. That he held the office 
of city commissioner of highways is immaterial; he was the agent 
of the State in discharging his duties under the statute. Hère again 
the opinion of the court îs very brief, and the report of the case so 
meager, that it was necessary to examine the records to understand 
what was decided — which we found to be no more than just stated. 

The numerous other cases cited are equally inapplicable. In 
Belleview v. Hohn, 82 Ky. 1, the municipality was without author- 
ity to pay except by assessments on adjoining properties. Saxton 
V. St. Josephs, 60 Mo. 153, rests on the city's want of power to con- 
tract as it did. Casey v. Leavenworth, 17 Kan. 198, was decided 
on the fact that the city had kept its contract, by collecting and 
applying the assessments named, with reasonable vigilance. New- 
man t. Sylvester, 42 Ind. 106, was a suit against individuals, and 
is inapplicable to the facts involved hère. Other cases cited may 
be distinguished as easily. 

The judgment is therefor reversed, and the case remanded to the 
circuit court for further proceedings. 



WESTEKN UNION TEL. CO. v. THORN. 

(Circuit Court of Appeals, ïhlrd Circuit November 22, 1894.) 

1. TELE6KAPH COMPANTES— INJURIES BY BrOKEN WiRB IN CONTACT WITH ELEC- 

TRIC WiRE— Evidence. 

In an action against a telegraph company for injuries to a boy 10 
years old, it appeared that tlie boy took tiold of a broken call wire liang- 
ing from the crossbar on one of defendant's pôles, and received a severo 
,electric shock; that there was an electric light wire on the pôle, below 
the crossbar; that the electric light plant was not owned by défendant; and 
that soon after the accident the broken wire was repaired. Hdd, that 
évidence was admissible that nine months after the accident there was 
no guard or dead wire bet^\een the call wire and the electric light wire, 
as was usual in such cases, and that the call wire was theu defect've 
by reason of long use and rust. 

2. Same — Négligence— Proximatb Cause. 

There was évidence that the call wire had become weakened by long 
exposure, and that it had been mended and patched in several places, 
so that it was liable to be broken from any slight cause, and that there 
was no guard or dead wire to prevent its falling across the electric wire 
and becomlng dangerously charged. Held, that the questions of négligence 
and of proximate cause were properly left to the jury. 

8. Samb. 

Where it was certain that plaintifC's injuries were the resuit of the con- 
tact of the call wire and the electric wire, it was immiiterial whether 
the contact was at the place of the accident or elsewhere, If such con- 
tact was caused by defendant's négligence. 
4. Appeal— Rbview — Objections Waived. 

Objection to the déniai of defendant's motion for nonsuit, made at the 
close of plaintiff's évidence, is waived by the subséquent introduction of 
évidence by défendant. 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 



288 FEDEEAL BEPOBTEB, Vol. 64, 

Action by Merritt Thorn, Jr., by Ms next friend, Merritt Thora, 
Sa, against the Western Union Telegraph Company, for personal in- 
jïiiâ^ cahlseè by defendant's négligence. There was a jndgment for 
plaintîff,;iand défendant brings erron Affirmed. 

Bush Taggart and Edw. H. Duryee, for plaintiff in errdr. 
John W. Westcott, for défendant in error. 

Befpre AOHESON and DALLAS, Circuit Judges, and WALES, 
District. Judge. 

WAliES,. District Judge. This was an action by Merritt Tborn, 
Jr., by liis next frieùd, Merritt Thorn, Sr., against the Western 
Unipri ITelegraph Company, to recover damages for injuries received 
by the plaintiff, and alleged to ha,Te been caused by the négligence 
of tlïé défendant. The action was originally brought in a court of 
New Jiersey, and was remoVed by the défendant to the United 
Staies circuit court The e-sddence was that on the 17th day of No- 
vember, 1891, at about 4 p. m., the plaintiff, then aged betwéen 10 
and 11 years, was walking along Delaware avenue, in Camden, N. J., 
<?arrying a bundle of slats, and, seeing a telegraph wire hanging 
down between two pôles, attempted to break off a pièce for the pur- 
pose of iying the slats together, when he received a strong electric 
shock, which threw liim to the ground. Being unable to relax his 
hold on the wire, his cries for help brought to his aid — First, Mr. 
Eckenrode, who, in endeavoring to release the boy, received a shock 
which "drew" him against a fence some seven or eight feet distant; 
and, second, Mr. Hatch, who, almost at the samelime, came running 
f rom the opposite side of the street with an axe, and, cutting the wire, 
released the boy from his perilous situation. In the few seconds 
which had elapsed from the boy's flrst touching the wire, it had 
bumed deeply into his hand. The plainttfî was seriously, if not 
permanently, injured by the resuit of the accident, before which he 
had been a healthy, strong, and unusually bright lad. His right 
hand is now badly, and perhaps incurably, crippled, Ms hearing and 
memory are impaired, and there is a gênerai loss of nervous power. 
Thus far the plaintifl's testimony was uncontradicted, and the con- 
troversy between the jury was conflned to two questions of fa et: 
First, as to the ownership and control of the wire by the défendant; 
second, whether the défendant had been guilty of négligence. To 
support the affirmative of thèse issues, the witnesses produced for the 
plaintiff were Mr. Eckenrode and Mr. Duke; and from their testi- 
»mony it appeared that the broken wire hung from the outer end of 
the top. crossbar of the telegraph pôle, and that below the under 
«rossbar there ran an electric light wire supported by a bracket on 
the pôle. There is an electric plant and pôwer house in Camden, 
located a very short distance from the place where the plaintiff was 
turt, but that wire was not the property nor under the control of the 
défendant. The broken wire was a messenger call wire, and the in- 
ference was that it had fallen across the electric wire, and, becom- 
ing strongly charged with electricity, caused the injuries complained 
of. That portion of the call wire which had been eut off by Mr. 
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Hateh was eiamlned by Mr. Eckenrode immediately after being re- 
moved from the boy's hand, and found to be so rotten that it could 
be easily broken, exposing the center or core of tlie wire, wliicli was 
about as thick as a pin, the rest of it being rusted through. After 
the break in the wire had been repaired, it was traced through vari- 
ons call boxes, some of which belonged to or were operated by the 
défendant, to the defendant's ofSce in Oamden, and intermediately it 
was found to be patched in a good many places. The call wire was 
not traced into the defendant's oflCIce, but only to the pôle outside, 
from which it was looped into the office. This call wire is very 
slightly charged with electricity, and of itself is entirely harmless, 
but, when in contact with an electric light wire sufflciently charged 
to carry the lights of a city or propel a trolley car, will transmit a 
serere, dangerous, and possibly fatal cnrrent to whoever takes hold 
of it. There was no proof of the ownership of the electric light wire, 
nor of the précise point at which the broken wire had corne into 
contact with it Mr. Duke, who had had practical expérience in the 
superintendence of telegraph wires, said that a call wire, such as 
the one described, exposed to the weather, would last six or seyen 
years. 

At the conclusion of the plaintiff's testimony the defendant's coun- 
sel moved for a nonsuit, because — ^First, there was no testimony 
legitimately tending to show that the wire which was broken was 
the property of the défendant, or that it was in its custody or control; 
second, the testimony of the plaintiff did not establish that the break- 
ing of this wire was the resuit of any négligence on the part of the 
défendant; third, there was no testimony to show how the broken 
wire was charged with the electric current causing the injury, or 
that the défendant was in any way responsible for the transmission 
of such current. The motion for a nonsuit was refused by the court, 
and thereupon the défendant produced one witness, Louis Sharp, a 
lineman of the Delaware & Atlantic Téléphone Company, who testi- 
fled that the heavy wire spoken of by Messrs. Eckenrode and Duke 
was not run over the Delaware avenue pôles until some time in the 
Bummer of 1893, and was used as a ground wire to form a metallic cir- 
cuit, and not for electric light or car currents, and was entirely harm- 
less. This witness had charge of the lines on Delaware avenue, and 
was familiar with their respective positions on the crossbar. On 
cross-examination he said: 

"Q. Do you know where the Western Union lines are,— any of them? A. 
In tlie City? Q. Yes. A. Tes; I know where some of them are. Q. Do 
you know where any of them are on Delaware avenue? A. I know where 
they are on that Une of pôles. I know the wire. That is ail I know about 
It,— that one wire. Q. Where Is that one wire? A. It Is the top wire 
on the fourth pin on the east side of the Une. Q. That Is the Western Union 
wire? A. Yes, sir." 

This witness, before the close of his examination, said that 
he did not know who was the owner of the call wire. The plaintiff 
had a verdict, and the défendant excepted to the charge of the court 
There are nine assignments of error, of which the flrst two are to the 
admission of évidence, and a8 they relate to the same matter may be 
v.64F.no.3— 19 
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céftsiBèï'ëà "ttf|:ëthèr. The -WitneSS Diile, being eiâkîïHèd as to the 
ntebèr of 4ir§S on the crossbars^ Waâ asked, "WàS'there an elec- 
tricàlWirethëïè?"replle<l: ■ 

'"I^hére wâs aneleçtrical' wlre under thé bottom crossbar, on a bracket. 
Q. Was thëre anj^thlng bétweeii thls outàide wire 6n the top row and the 
electrical wlre beneath? A. Nothing that I seen at that timé; no, sir. Q. 
What is ugual, in thé business, to protect an ordinary telegraph wire from 
coming in coijtact Tj'ith an electrical -wire on the same pôle?" 

The objection to this Question having been overruled, the witness 
answered: 

"Àîl tué -«yli-es that ever I sûpervlsed In having run were always provlded 
wlth a guard wire when they crossed an electrical wire of any kind." 

The witness described the guard wire as a dead wire running be- 
tween wires of lighter and heavier currents, to prevent ibe latter two 
from coming into contact with each pliier. The same witness, on be- 
ing aslfed what was the condition of the callwireata pla-ceabouttwo 
squares distant from the place of the accident, answered : "In pret- 
ty fair condition at that place; better than at the other place." Thig 
was" also admitted against the defendant's objection. The excep- 
tion in each case was that it was attempted to prove by the witness 
the condition of the wire, not at the time of the accident, but some 
nine months afterwards. The broken wire was repaired soon after 
the accident by the insertion of a new pièce, and replaced on the 
crossbar. Eckenrode described its brittle condition at that time, 
and Duke, who saw the call wire some months later, testiâed that 
it had been patched in other places as well. The objection to this 
testimony, therefore, has no other foundatiôn than the lapse of 
time between November 17, 1891, and September 1892 ; and the ques- 
tion arises whether a substance like this wire, exposed to the atmos- 
phère and u®ed as it was, would, within that period, hâve undergone 
su eh marked détérioration as to wa,rrant the exclusion of the plain- 
tifE's évidence. It is not necessary that évidence should be conclu- 
sive, to render it admissible. It had already been proved that the 
wire was patched in 1891,, and the évidence objected to was corrob- 
oratlve, and to show that it was in the same condition in 1892. The 
absence of a guard wire, in 1892, was admitted to show, by inference, 
that it had not been employed in the previous year, and that 
if it had been in use on November 17, 1891, the accident would 
not hâve happened. It shifted the burden of proving the contrary 
on the défendant. Thèse objections vpére untenable. 

The third assignment lis to the refusai of the court to grant the 
motion for â iùonsuit, but exception to this refusai was waived by 
the subséquent introduction of eviderice for the défense. This, 
however, dîd not precliide the déféndant's counsel, at the dose of 
the évidence on both sides, from presenting the same questions 
wMch were raised on the motion for a nonsuit, in his requeats for 
instructions to the jury. Jn Railroad Go. v. Hawthome, 144 U. S. 
206, 12' Supi' C3t. 891, Mr. Justice €rray, speaking for the court, said : 

"The qtiëBtfôn of the sufficiency of the évidence for tlie plaintlfC to support 
his àètion 'cadiibt bé considered by this court It has ■ répeatedly been de- 
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cidéd that a reqiueStfor a rtiling that, upon the évidence Introduced, the 
plaintlfC Is not entitled to recover. cannot be made by the défendant, as a 
niatter of right, unless at the close of the whole eyidence; and that If the 
défendant, at the close of the plaintifE's évidence, and without resting his 
own case, requests and is refused such a ruling, the refusai cannot be as- 
signed for error." 

See, also, KaUroad Co. v. Mares, 123 U. S. 713, 8 Sup. Ct. 321; Éob- 
ertson v. Perkins, 129 U. S. 23G, 9 Sup. Ct. 279; Insurance Co. V. Cran- 
dal, 120 U. S. 527, 7 Sup. Ct. 685; Kailroad Co. t. Daniels, 152 U. S. 
687, 14 Sup. Ct. 756; Kunkle t. Burnham, 153 U. S. 222, 14 Sup. Ct 
837. 

The fourth and flfth assignments are to the refusai of the court 
to charge the jury that the plaintifl failed to prove négligence on 
the part of the défendant, or that, if the défendant was négligent, 
its negligen'ce was the direct and proximate cause of the injuries 
complained of. The court, on thèse points, instructed the jury as fol- 
lows: 

"A telegraph company is bound to see that its wires are in such condition 
and of such character that the free and uninterrupted and sale use of the 
highway shall not In the least degree be disturbed. It is not bound and 
does not Insure the absolute strength and the absolute permanency of its 
plant, or its pôles or its wires. But it is bound to talie such care of them 
aa a prudent, careful person would take of property of similar character. 
exposed to the effeot of the atmosphère and of the weather, and in constant 
use, as those wires and pôles were. Now, it is for you to apply this rule 
of care to the clrcumstances of this case, and to say whether the plaintifC 
has proved négligent conduct on the part of the défendant in this respect. 
And I charge you, as a matter of law, that the mère fact that a telegraph 
wire is broken does not, of itself, imply négligence. » * * There must 
be something beyond that in order to convict them. Now, the plaintiff re- 
lies upon the actual, physical condition of the wire itself, at the time the 
accident occurred, as évidence of négligence. * * * The only witness who 
epeaks of It is Mr. Ecli:enrode, who says that at the time of the accident he 
plclîed up a pièce of the wire eut off about twenty feet long; that It was 
rusty and considerably eaten into; the thickness of the wire undiminished 
in strength was about as thick as a common knitting needle. * • * Now, 
the question for you is, is it négligence to permit a wire having the thick- 
ness and tenacity of a knitting needle to be sti-etched over a space as large 
as that between two telegraph pôles which support itî Is that négligence? 
It may havè been a much thicker Wire when it was first stretched there, 
but if it had left in it, at the time of the accident, a sufflcient strength and 
tenacity to maintain its position between two pôles the distance apart us- 
ually taken for telegraph pôles, was it an act of négligence to permit it 
to stay there? Understand that the mère breaking of it is not négligence, 
unless you find that the breaking was caused by the actual condition of 
the wire. But Is there any évidence of tliat? Whatever we might per- 
sonally think about it, the question is, what has been proved to you about 
that wire? And it is in that évidence it is for you to say whether that 
wire, in that condition, having it up between the pôles, the thickness of a 
knitting needle, is an act of négligence or not." 

The questions of négligence and of proximate cause were properly 
left to the jury to décide on the whole évidence. The defendant's 
counsel àssunies that there was not suiïicient évidence to require 
the submission ot the Case to the jury, but in this he is mistaken. 
The question of négligence, like any other disputed fact, is to be 
passed upon by the jury, except when the undisputed évidence is 
sb cbnclusive that the court would be compelled to set aside a ver- 
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dlct retumed in opposition to it Ordinarily, where there Is any 
testimony tending to show négligence, it is a question for the jury^ 
Elliott V. Eailroad Co., 150 U. S. 246, 14 Sup. Ct. 85; Eailroad Oo. 
T. Conyerse, 139 U. S. 469, 11 Sup. Ct. 569; Eailroad Co. v. Stout, 17 
WaÛ. 657. And the like rule applies to the question of proximate 
cause, and is thus stated in Eailway Co. v. Kellogg, 94 U. S. 469, by 
Mr. Justice Strong: 

"The true rule Is that what Is the proslmate cause of an Injury Is ordinarily 
a questlob for the jury. It is not a question of science or of légal knowl- 
edge:' It is to be determined as a fact, In view of the circumstances of 
fact uttending It The primary cause may be the proximate cause of a 
dlsaster, tfaough it may operate through successive instruments, as an article 
at the end of a chain may be moved by a force applled to the other end, 
that force being the proxiiùate cause of the movement, or as in the oft- 
cited casè of the squib thrown In the market place. 2 W. Bl. 892. The ques- 
tion al-w{ays; is, was there an ùnbroken connection between the wrongful act 
and the injury,— a continuous opération? Did the facts constitute a continuons 
Buccession of events, so linked together as to make a natural . whole, or 
was there some new and Independent cause intervening between the wrong 
and the injuryï It Is admitted that the rule is difflcult of application. But 
It is generally held that in order to warrant a finding that négligence, or an 
act not amounting to wanton wrong, Is the proximate cause of an injury, it 
must appear that the injury waa the natural and probable conséquence of the 
négligence or wrongful act, and that it ought to hare been foreseen. In the 
light of the attendlng circumstances." 

Injuries afising from the accidentai contact of live wires with the 
dead wires or with gas pipes, etc., are of fréquent occurrence, and 
In most instances might hâve been provided against by ordinary 
oare and vigilance. The broken wlre was the primary cause of the 
injuries to the plaintifl. If it had become weakened by long use 
and exposure, to such a degree as to part by its own weight, or 
from a slight motion produced by the wind, it was a fair question 
for the jury to décidé whether the défendant had not failed in its 
duty to the public by allowing its wire to get into such a condition 
that it would easily break, and in breaking would be likely to fall 
across the electric light wire, and become dangerously chargea. 
It was not incumbent on the plaintifl to prove more under this head. 

The eixth àssignment is to the refusai of the court to charge that, 
although the défendant might be guilty of négligence as to the 
broken wire, yet if the évidence satisfled the jury that there was a 
current sent from an electric light wire over this broken wire from 
some other locality than this (the place of the accident), as the re^ 
suit of some unexplained cause, in that event the défendant was not 
liable. In ref using this request the court said : 

"I décline to charge that, because It admits the négligence of the défend- 
ant, and it was responslble for ail the acts that might arlse from that nég- 
ligence. The négligence in this case would be. if at ail, the breaking of 
the wire in such a way that it fell across a wire from which the electric 
■hock could be given." 

The defendant's counsel admits that perhaps he was not entitled 
to the request, in the f orm in which it was made, but contends that 
the language used by the court in refusing it was misleading to the 
jury, in that they would understand that, in case they found the 
wire broken, then they might proceed to treat the injury as the re- 
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suit of négligence, and hold the défendant liable, Tlie argument 
goes back to the évidence of proximate cause. There is no reason 
why the plaintiff should hâve been compelled to prove the partic- 
ular spot where the two wires came into contact. It is certain that 
the injury to the plaintiff was the resuit of the contact of thèse 
two wires. It can be accounted for in no other way. It would 
seem, therefore, to make very little différence, if any, in the liability 
of the défendant, whether that contact was at the place of the ac- 
cident, or a hundred or more feet distant from it, provided that 
the coming into contact of the wires was caused by the defendant'a 
négligence, for there can be no doubt that the broken wire conveyed 
the electric shock to the plaintiff's body. In ail probability, the 
point of contact was somewhere between the two pôles, and not 
far from where the boy was stricken down. 

The eighth assignment is to the refusai of the court to charge 
that the plaintiff had not proved that the négligence of the défend- 
ant was the direct and proximate cause of the injuries complained 
of, and that, therefore, the verdict of the jury should be for the 
défendant. In refusing to so charge, the court said : 

"I hâve very grave doubts tipon that part of the case, but for the purpose 
of this case I hâve declded to leave the fact to you, the jury; and there- 
fore I décline to charge, under the clrcumstances." 

The question of proximate cause was thus brought prominently 
and specially to the attention of the jury, and was properly left 
to them for décision. The jury could not hâve misunderstood the 
instructions of the court, the whole ténor of which was to impress 
on their minds that the liability of the défendant must be directly 
conséquent upon its négligence. The ninth assignment présents 
the same question of proximate cause, and requires no spécial notice. 

The conclusion is that, on a careful review of the whole record, 
no réversible error has been found. The judgment of the circuit 
court is therefore afftrmed. 



CHICAGO, ST. p. & K. C. RY. CO. v. MBRCBJ. 

(Circuit Court of Appeals, Seventh Circuit. November 27, 1894.) 

No. 192. 

Release and Dibcharge— Ratification— Instructions. 

Where, In action for personal injuries, it appears that plaintitC had re- 
ceived $1,600 from défendant In settlement of damages, and that she 
.walted two years before offering to retum the money, and there is 
évidence tending to show that plaintiff was perfectly able to understand 
ail about the settlement wlthin ten days after it was made, and that she 
after that spent the money, It Is error to leave to the jury, without défini- 
tion, the question whether plaintiff dlsaifirmed the settlement wlthin a 
reasonable time, and to refuse to Instruct them that her expenditure of 
the money with knowledge of the settlement would ratlfy the settlement, 
and that such a ratification, once made, would be final and binding. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 
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■■>'j:Éimm e« ^e ^sè' by NeilieiE; Pieifce against th^e Chicago,! iSt 
Païd. & «Kaasas City Eailway Oompany. PlaintifiE obtàined judgment. 
Défendant brings error. 

Heniy A. Gardner and Willianj: McFadon, for plaintiff in error. 
Eme^t'Dale Owens and èeth t'i Çrews, for défendant in error. 

Béfore, WOODS aûd JENBaNS, Circuit Judges, and BXINN, Dis- 
trict Judga 

BtWN, District Judge. This action was brought to recover dam- 
ages for a p&rsonal- injury sustain^ by the défendant in error, plain- 
tifE below, on thé,15th day of September, 1887, at Hudson, lowa, 
while riding in one of the sleepiag cars of the plaintiff in error. The 
injury was caused by reason of another train of cars running into 
the rear end of the train in which the plaintiff was riding at the 
ttme. Eightf days aftçr.the accident, on September 23, 1887, at Chi- 
cago, the plaintiff settted for the injury with the company for the 
sum of 11,600 cash paid, and executed in due fonn, under seal, a re- 
lease of ail damages; growing out of the injury. Subsequently, on 
August 11, 1888, the plaintiff brought suit against the company in 
the United States circuit court for the Northern district of Illinois 
to recover for the same injury, but caused the same to be dismissed 
on Sep;tjen^|)er Ist foUowinç;. One year afterwards, on September 
1, 1889, tlie; plftwtift by her attorney, made a tender to the company 
of the |l,éÔ<) received by her, with 6 per cent interest, which tender 
was refused, and on Septçmber 3, 1889, the présent suit was begun. 
The plaintiff declared upbn the injury named as though no settle- 
ment or release h^d e^er been made. The company pleaded in dé- 
fense th^ releàse, and.ibe plaintiff, by way of replication, set up that 
at the time of the exécution of the release she was suffering from 
great agony of bo^y and inind to such an estent that she was wholly 
deprived of lier reàsonîng powers and in a condition which rendered 
her unfit and incapable of contracting; and that while in such condi- 
tion the défendant, by its agent, took an unfair advantage of and 
overreached her, and thus obtàined the exécution of the release by 
duress and fraud. Issueswas joined upon this plea, and a trial had 
of the issues thus made;, and a verdict therein rendered in favor 
of the plaintiff on the 4th dâ,y of May, 1894, for the sum of $15,000. 
It is not necessary to state the évidence introduced upon the trial. 
It was somewhat conflicting upon the main issue, the plaintiff's testi- 
mony tending te show that at the time she executed the release she 
■was not in a condition to understand what she was doing, while, on 
the contrary, the defeudant's évidence tended to show that she was 
, fully compétent to contra,çJ:, and that af ter the release was executed, 
without otfering to disafflrm the contract, she continued to spend the 
mdnéy she had received frôm the company^ with fuU knowledge and 
Understanding of tHe factë ïëspecting thé settlement. 

ïhere are 36 assignnleiits of error, but according to the view we 
hâve taken of the case it will not be necessary to notice them ail. 
The 19th, 20th, 21st, and 30th assignments refer to the question of 
the alfirmance and disafEirmance of;the «éttlement. The money was 
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paid and the release executed on the 23d day of September, 1887. On 
September 1, 1889, — nearly two years afterwards, — the plaintiff ten- 
dered back the money received, with interest, after bringing a suit 
and then discontinuing the same one year previously. The évidence 
showed that the money paid her by the company had ail been ex- 
pended for her beneût by herself and her brothers within seven or 
eight months after being paid to her. The évidence of the défendant 
tended also to show that, whatever her condition may hâve been 
at the time of the settlement, she was greatly improved, and her re- 
covery wae such as to render her qui te compétent to understand 
and appreciate the situation, within 10 days or two weeks afterwards. 
There was no claim that the plaintiff was insane or non compos. The 
disability, if any existed, to make contracts, was temporary; and it 
is quite évident that when that disability was removed, if it was re- 
moved, it would be incumbent upon her at once to disafflrm the con- 
tract of settlement, if she wished to elect to do so, and bring suit 
to recover for the injury. And if she once afflrmed the contract, 
by knowingly and voluntarily spending the money she had received, 
she could not afterwards elect to disafïirm it. 

On the trial defendant's counsel asked the court to charge the jury 
asfoUows: 

"The court instructs the jury that even if they believe from the évidence 
that the release in évidence was not binding on the plaintiff, because pro- 
cured by fraud, or because executed when the plaintifC did not hâve mental 
capaclty suiHcient to enable her to understand what she was doing, yet if 
the jury should believe from the évidence that, shortly after the date of its 
exécution, the plaintiff was informed" by her brother, or nurse, or other per- 
son, that she had executed said release, and received sixteen hundred dol- 
lars therefor, and that at tho time of so being informed the plaintifC was 
then in such condition of mind that she was able to understand and appre- 
ciate what she had done, tùen the court instructs you that the expenditure 
at any time thereafter by the plaintiff, or by any one for her, with her 
knowledge, of any part of the said sixteen hundred dollars, would be a rati- 
fication of said release, and said release would be thereby made binding on 
the plaintifC." 

This instruction the court refused to give, to which ruling excep- 
tion was taken, and there is nothing in the gênerai charge of the 
court covering the same ground. 

Then defendant's counsel also asked the court to hâve the foUowing 
instruction given, which was also refused: 

"The court instructs the jury that one put to an élection to ratify or dis- 
afBrm an instrument executed by him or her, after having elected to ratify 
the same, cannot reconsider such action, but the élection thus made is final 
and binding on such party." 

There was nothing in the gênerai charge covering the same subject. 
But in the gênerai charge to the jury the foUowing instruction was 
given, to wit: 

'•If you flnd that within a reasonable time she disaffirmed this settlement, 
rejected it as a settlement, and brought the suit for the purpose of recovery 
for her injuries, and you find the release invalid under the circumstances 
that I hâve given you, then your further duties will be to inquire what are 
her damages." 
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This Tiras objected to bytàe défendant on the ground tiiat it ia 
nfit a correct statement of the law on that subject, and that it over- 
looked tlie fact that there was évidence tending to show that plain- 
tiff,; aftter being told that she had settled with the défendant, con- 
tinued ezpending, knowingly, the money received in settlement. 

We thinkj in view of what the gênerai charge contains, and does 
not contain, on the subject of the affirmance or disaffirmance of the 
contract of settlement, that thèse spécial requests should hâve been 
given. Olearly, the gênerai charge does not fairly or substantially 
cover the whole ground. From ail that was given to the jury on this 
subject, although they might believe from the testimony that the 
plaintiff, by waiting nearly two years after her recovery of mental 
capacity without offering to retum the money or showing any sign 
of dissatisfaction, spending the money in the meantime, had fully 
ratifled and afQrmed the contract, still, if they found that within a 
reasonable time, without deflning what a reasonable time was, she 
disafflrmed the settlement, and brought suit for the injury, she 
might recover. The jury were nowhere told that the plaintiff could 
not play fast and loose with the contract of settlement, afflrming it 
to-day and disafiirming it to-morrow. This was the vital point in 
the case, and the défendant was entitled to hâve the law on the ques- 
tion fairly given to the jury. The plaintiff was a person in the prime 
of life. The contract was a valid and binding contract, if there was 
no fraud and she had the mental capacity at the time to make it. 
But allowing that she had not such capacity, as the jury must hâve 
found, still, after she had recovered her health and usual mental con- 
dition so as to render her capable of comprehending the settlement 
made, she was bound either to afflrm or disaiHrm, and if she did not 
elect to disafflrm at once, that is, within a reasonable time, she must 
be considered as having eleeted to abide by the settlement. And 
having once, by her conduct, alfirmed it, she could not afterwards 
disafiirm it. She would be in no better condition, and much the 
same, as an infant, after arriving at majority, in référence to a con- 
tract entered into by him before arriving at the âge of 21 years. And 
it has always been held that an infant in such a case must elect 
at once. He cannot wait an unreasonable time before disafflrming, 
and, after having ratifled and aflfirmed the contract after coming to 
his majority, he cannot afterwards disafflrm it 1 Whart. Cont. §§ 
117, 120, 290; Burton v. Stewart, 3 Wend. 239; Masson v. Bovet, 1 
Denio, 73; Robinson v. Hosldns, 14 Bush, 393. 

In the case of Grymes v. Sanders, 93 U. S. 55-63, the court say: 

"When a party désires to resclnd upon the ground of mistake or fraud, 
he must, upon the dlscovery of the facts, announce his purpose, and adhère 
to it. If he be sllent, and continue to treat the property as his own, he will 
be held to hâve walved the objection, and will be as conclusively bound by 
the coûtract as if the mistake or fraud had not occurred." 

And the same doctrine is afflrmed in McLean v. Clapp, 141 U. S. 
429, 12 Sup. Ot. 29. 

We cannot but think, also, that the instruction upon this question 
is faulty in not deflning with more précision the reasonable time 
within which the élection must be made. If the jury could flnd two 
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years a reasonable time, it is difficult to see why she could not make 
tke élection at any time prior to the running of the statute of limita- 
tions against the claim, except under supposable extraordinary cir- 
cumstances not hère disdosed. The judgment is reversed, and the 
case remanded to the circuit court for a new triaL 
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'Clrcurt Court of Appeals, Seventh Circuit. November 27, 1894.) 

No. 175. 

Mastb'! and Servant — Négligence — Dangehocb Machinbrt. 

Where a servant Is Injured by the careless use by his fellow servants 
of a machine which is not necessarily daugerous, if properly used, and 
which is not furnislied by the master, but by a fellow servant, against 
the master's orders, the master is not liable therefor. 

Appeal from the Circuit Court of the United States, for the South- 
ern District of Illinois. 

Action by John Allen, administrator of the estate of Charles 
AUen, deceased, against S. R. Callaway, receiver of the Toledo & 
Kansas City Eailroad Company. Plaintiff obtained judgment. De- 
fendant appeals. 

This is an action for damages for negllgently causing the death of Charles 
Allen, appellee's décèdent. In an action to foreclose a mortgage against the 
railroad company in the circuit court, appellee intervened by pétition for 
the allowance of a claim by the receiver of said railroad company for $5,000 
on account of such death. On motion of petitioner, the cause was referred 
to a master to take testimony and report Subsequently, the case was set 
down by the court for trial by a jury, trial had, and a verdict of $5,000 ren- 
dered in favor of the petitioner, and a decree entered by the court. Objec- 
tions were taken to the triaJ on the ground that no Issue had been properly 
framed out of chancery, and that the trial was irregular; but as an appeal 
was talien from the decree, and the cause bas been argued hère upon the 
merits, it will be considered and decided in the same way,— that is, upon the 
merits, as they appear from the law and the testimony. The verdict of the 
jury, being advisory only, and for the Information of the court, was not con- 
clusive upon the facts in the court below, and is not in this court. 

The ground of the action Is the alleged négligence of the receiver In not 
furnishing safe and compétent machinery and appliances for the décèdent 
to work with, and in not informlng hlm of the defective and dangerous char- 
aeter of that furnished, whereby the accident resulting in his death was 
caused. 

Charles Allen, the décèdent, was killed while In the employment of the 
receiver, upon said railroad, on the Ist day of July, 1892, while at work with 
a gang of men in the construction of a bridge and trestlework near a place 
called CofCeen, in Montgomery county, 111. The receiver was at that time 
In gênerai charge of, and was operating, the road. There was also a gên- 
erai superintendent, Arthur L. Mills, who had charge of the operating de- 
partment, maintenance of way, Including the bridge department, and trans- 
portation. The gênerai superintendent was also purchasing agent, and had 
gênerai charge of the purehase of supplies, tools, and machinery. There 
was under hlm one J. B. Johnson, who was master of the bridge and building 
department, as an independent department. Under Johnson were several 
gangs of men,— among others, the one where décèdent worked,— who worked 
under bridge foremen appointed for that purpose by the superintendent of 
bridges. Thèse foremen were under the direction of the master of bridges 
and buildings, and acted as boss of the particular work each had In charge 
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for thetimeiiiii^jtliçj absence lOfthemaster of bridges and buildings. He 
emp'loyed his oyril nien, subject to the 'approval of the màster of bridges, 
and was autàoriiëdto discharge theiM for cause. In the absence of his 
superior, he oontrolled the mode' and manner of work, subject to the super- 
vision and approval of the same authority. The machinery, tools, and ap- 
pliances deemed neçessary for the worli of the bridge department were 
purchased by the général superlntendent, and îurnished byhlm, thrdugh the 
master of bridges, to the foremen and their men. There is no compiaint 
lu the case that the machinery actually fùrnished by the superlntendent 
for the worli on thls bridge was not safe and sufflcient. The bridge and 
trestlework, several hundred feet in length and in the highest place about 
40 feet above the ground, was being constructed over a ravine. Among the 
machinery and Implements So fumlsheâ were certain push cars, being 
small flat cars propelled by hand; the men in charge walking behind or at 
the side, and pushlng them wlth their hands. Thèse were used by the 
men to carry tinfbers from one end of the trestlework out upon the bridge, 
for thé purpose of being put Into its construction, and, so far as anything 
appeàrs, were safe and proper for such purpose. But it requlred hard labor 
to load and unloàd the timbers upon and from thèse cars by hand. Some 
two months before the accident, one Thompson, acting as a bridge foreman 
at another place, wjthout the Knowledge or authority of the recelver or the 
superlntendent, ci" the superlntendent of bridges and buildings, constructed 
from waste material a labor-saving addition to one of thèse push cars, which 
coijsisted iti a V-shaped frame or platforin wlth diagonal braces, designed to 
be placed upon and used wlth the car. Upon thls piatf orm was constructed 
a windlass, wlth rope and puUey, and at one end of the rope a hook. This 
rope passed through the puileV and wound upon the windlass in such a man- 
ner that the free end of the rope htmg out over the push car when the ma- 
chine was in use. The device was designed to lift bridge timbers, transport 
them to the point upon the work where needed, and deposit them there. 
Thls was done by attachlng a chain to tlie hook in the end of the rope, and 
encircling the timber wlth the other end, and lifting it by means of the pulley 
and windlass. The timber, when so ralsed, would be carrled forward by 
pushing the car to the deslred place, and then unloaded and put in place 
by releasing the cranks of the windlass, and lowering the timber by means 
of the rope and derrick. But thèse timbers, being suspended more upon one 
side, requlred something on the other side of the car to counterbalance; oth- 
erwlse, there was danger of unloading truck, frame, timbers, and ail into 
the ravine below. For this purpose, lie men were accustomed to pile tim- 
bers upon the other edge of the truck, or, more commonly, to seat men, as 
llve weight, to counterbalance the load. On the occasion in question, the 
men, under charge of Charles Anderson, as foreman, loaded upon this in- 
strument, and by thèse means, three large oak pièces, each 18 feet long, 18 
inches wide, and 7 Inches In thickness, weighlng nearty, but not quite, a 
ton, and carried them to the place of deposit. Thls was more than they had 
ever attempted to carry before. They had theretofore carrled two such 
pièces of oak, or three of plne. On that day, Allen was engaged and at 
work wlth other employés, as a bridge carpenter, at that place, not in trans- 
portlng, but in framing, the timbers. The men engaged in loading them, 
having some dlfficulty in raising them by the device in question, called upon 
Allen to "give them a lift," which he did. He got upon the platform on the 
push car, to assist in lifting the timbers, or to act as a counterbalance to 
their w^ght when ralsed, or both, perhaps, and remained upon the platform, 
with three other employés, while the car was being pushed to its place over 
the center of the dépression. One end of the stringers extended diagonally 
across the track In the rear of the car, and the stringers were held steady 
by one of the gang untll the car had reached the proper place for deposit. 
When the car stopped, the man who was steadying the timbers pushed one 
end o^f them out over the side of the car and trestle so that they hung sus- 
pended beyond the trestle, and about parallel with the track. At this mo- 
ment, for some: reasoUj— whether from so swinglng the timbers out beyond 
the trestle, or from sonje change in the position of the men, who, wlth Allen, 
were performing the oWce of llve weight to counterbalance the stringers. 
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is not entirely clear,— the timbers proved too heavy for the counterbalance, 
and the car and platform began gradually to tilt, and flnally upset, and fell 
witli Allen to the bottom of the gtilf, the other men escapiug by jumping off 
in time. A prior foreman, one Thompson, had constructed and used the 
platform and wlndlass device at anonier place. It was brought to this tres- 
tle by Foreman Anderson, and uséd under bis direction. Neither the re- 
ceiver nor superintendent, nor superintendent of bridges and buildings, au- 
thorized its construction or use. On the contrary, whenever the attetition 
of Johnson, the master of bridges, had been called to it, he had f orbidden 
its use, and only a f ew days prior to the accident he told Anderson to throw 
it away. He did not put the prohibition of its use on the ground of its belng 
dangerous, but on the ground that it retarded the work, and more could be 
accomplished without it than with it 

Brown & Geddes (Clarence Brown, of counsel), for appellant. 
J. A. Connolly and T. C. Mather, for appellee. 

Before WOODS and JENKINS, Circuit Judges, and BIINN, Dis- 
trict Judge. 

BUNN, District Judge (after stating the facts as above). The 
principal questions in the case are whether the device constructed 
by Foreman Thompson and afterwards used by Foreman Ander- 
son, was of itself an unsafe and dangerous i device, and, if so, 
whether its being such was the primary cause of the accident, and 
whether the receiver was responsible for its use upon the occasion 
in question. We do not understand that it was contended by 
counsel for appellee on the oral argument, or in the printed brief, 
that Anderson, the foreman of the gang, was a vice principal of the 
receiver. This proposition could not be malntained, in view of 
the décision of the suprême court in Eailroad Co. v. Baugh, 149 U. S. 
368, 13 Sup. et. 914. Anderson was not in any sensé the head 
of any department of the service. He, as well as the men with 
him, was working under the supervision and direction of Johnson, 
the superintendent of bridges and buildings. Johnson and the gên- 
erai superintendent of the road, under the receiver, were, so far as 
appears, the only ones who could be considered as standing, so far 
as this bridge device was concemed, in the place of the receiver. 
The foUowing illustration by the court in the Baugh Case seems 
entirely applicable hère: 

"So sometimes there is, in the affaira of such a corporation, what may 
be called a manufacturing or repair department, and another sti-ictly operat- 
ing department. Thèse two departments are, in relation to each other, as 
distinct and separate as though the work of each was carried on by a sep- 
arate corporation. And from this natural séparation flows the rule that he 
who is placed in charge of such separate branch of the service— who alone 
superlntends and bas control of it— is, as to it, in the place of the master. 
But this is a very différent proposition from that which affirms that each 
separate pièce of work in one of thèse branches of service is a distinct de- 
partment, and gives to the individual having control of that pièce of work 
the position of vice principal or représentative of the master." 

But, as we understand the contention of the appellee, it is this: 
That it is the absolute duty of the master to fumish safe and suit- 
able machinery and appliances; that this duty cannot be delegated; 
and that, therefore, when the foremen, Thompson and Anderson, 
constructed this dangerous device, and used it, the receiver became 
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liable for its ose, though it was whoîly unknown to him, and neithep 
himself nor his gênerai superintendênt, nor superintendent of bridges 
afld buUdings, had provided it, or authorized its use. This con- 
tentiOD, we tliink, is not maintainable. A railroad corporation 
must a«t through its agents, and, where a railroad is in the hands of 
a receiver, the receîver represents the company, and acts through 
its agents, in the same way. Of course, the receiver must use ail 
reasonable care to provide suitable machinery. The évidence shows 
that he did so provide in this case. The employés, however, were 
not satisâed with it; and they themselves provided something in 
addition that would make the work of lifting timbers easier for 
them, though the évidence showed that it was rather a hindrance 
than a help to the progress of the work. It is true, the superin- 
tendent of bridges knew that this device had been used, and its 
use had been forbidden by him; and he had very recently told Fore- 
man Andersen to throw it away, and that if he used it he should 
hold him responsible. Anderson insisted on using it because it 
was easier on the men, to which the superintendent replied that 
he (Anderson) was picking up two stringers 600 feet from the bridge, 
when, without his device, he could carry six or eight, and it took 
him two weeks to do what he could do without it in one. On the 
third day before the accident, the superintendent of bridges came 
to OofEeen, and again found the men using the car with this attach- 
ment They were going ont on the bridge, four men on one plat- 
form with one stringer, and two men pushing, when he told Ander- 
son to throw the thing to one side and break it up. The objection 
to its use seemed to be founded wholly upon its want of effective- 
ness in aiding the work. No suggestion was made by Johnson or the 
men that it was not safe. The most that can be said of the super- 
intendent is that he did not succeed in stopping the use of the 
device. Probably, his objection that it retarded the work may hâve 
been the reason why the men afterwards tried to carry three string- 
ers at a time instead of one and two, as they had done before. We 
do not think, under the circumstances, that the receiver should be 
held liable for the use of this device. He neither fumished it, nor 
authorized its use. It could not be expected that he or the super- 
intendent should be présent at aU times aad at ail places to see 
that such a device was not used, or that they should take means to 
destroy it, or prevent its use by force. The orders of the super- 
intendent were disobeyed and his wishes disregarded by the em- 
ployés, and the responsibility for its use should rest with them. 

But assuming that the superintendent had, by implication or 
otherwise, authorized its use, still we think there can be no recov- 
ery. The ppinary cause of the accident was the careless and nég- 
ligent use of the car by Anderson and the men under him. The 
weight of évidence is clear that the car, with the added super- 
structure, was not ordinarily or necessarily dangerous, if carefuUy 
handled and not overloaded. Any machine may be made danger- 
ous if wrongf ully or negligently used. The évidence shows clearly 
that the car was overloaded. The timbers were too heavy for the 
counterbalancing weight, and that was the fault of coemployés, 
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and was the primary and controlling cause of the accident For 
thèse reasons, without considering the question of the danger being 
open and apparent, and the hazard being assumed by décèdent, 
the decree is reversed, and the cause remanded to the circuit court, 
with directions to enter a decree in favor of the appellant. 



ILLINOIS CENT. E. CO. v. DAVIDSON. 
(Circuit Court of Appeals, Seventh Circuit. November 27, 1894.) 

No. 179. 

CABRIERS OV PA8SBN9ER8— CoNTRIBUTORY NegLIOBNCE— INSTRUCTIONS. 

A passenger who unnecessarily and negligently exposes himself to 
danger whae allgliting from a train is guilty of contrlbutory négligence, 
even though he does not know of the dangers to whlch he Is exposed. 

In Error to the Circuit Court of the United States for the North- 
ern District of Illinois. 

Action on the case of WUbur P. Davidson against the minois 
Central Kailroad Company. Plaiatiff obtained judgment. Défend- 
ant brings error. 

This is an action brought by Wllbur F. Davidson, the défendant In error 
and plaintiff below, against the Illinois Central Railroad Company, to re- 
eover damages for a Personal injury to the plaintiff, the resuit of an acci- 
dent happening upon defendant's road in the city of Chicago, on February 
27, 1893. The plaintiff was a citizen of Michigan, and resided at Port Huron, 
in that state. He was engagea In the business of selling on commission 
varions klnds of electrical apparatus for the General Electric Company of 
New York. In the latter part of February, 1893, he came to Chicago, with 
a Mr. Annesley, for the purpose of showlng him a certain electrlc plant In 
xictive opération, of the Islnd sold by plaintiff, situated at Hyde Park, in 
Chicago, near the line of the defendant's railroad. Mr. Annesley was an 
expert for another company, who wished to buy an apparatus. On arriving at 
Chicago, Davidson, the plaintiff, arranged with John L. Martin, a friend of 
his, residing In Chicago, and engaged in the same business, to go with plain- 
tiff and Annesley to Hyde Park, to examine this plant. They ail embarked at 
Van Buren street on a suburban train belonging to the défendant at about 
5:45 o'clock on the evening of February 27th, and reached Hyde Park sta- 
tion at 6:10 p. m. The accident happened after the plaintiff and his party 
had left the car at Hyde Park. The railroad company, pursuant to an ordl- 
nance of the city, had, shortly previous to this time, been engaged in raislng 
its tracks at this point, of whlch they had had theretofore six in use. The 
four most easterly of thèse had been raised to a height of nineteen feet 
above the city datum, by substantiàl earth embankments. Trains were run- 
ning on ail of thèse four tracks. The road ran at this point north and 
south. The most westerly of theee four tracks was the regular south- 
bound suburban track, and over whlch the plaintiff passed. The next most 
westerly track was the north-boimd suburban track. The third track, count- 
ing from the west, was for south-bound through passenger and freight 
trains, and the most easterly track was for north-bound through passenger and 
freight trains. The two other tracks lying westof thesefour had not been raised, 
and were not then being used. A platform, 230 feet long, had been pro- 
vided by the company for the use of passengers on the west side of the 
track over whlch the plaintiff passed, leading down north by a pair of stone 
stalrs Id'o Flfty-Third street. This platform and stairs were built and 
intended.for the use of passengers landing at Hyde Park from thèse sub- 
urban trains. There was no platform on the east side of the track Intended 
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for passengei;?, , There was planking, .hQwever, placed between the différ- 
ent ttacKé,'aM.ëà6tor ali wàs a: platforiii' éndJng iù an Incliné lè'adlng àovm 
to thë'îeM''M'tll¥ StPéët,' for the purpo^ of caMiflng baggftge to and from 
the tlirongli trains. The- évidence o£ plaintiff, however, shç^ed that people 
livlng on the e^t Bide,of the^tracks were In , the habit of gçtting ofi on that 
side and cïoss}Bg the othep, tracks, and spiiie of the évidence tended to 
show there t'fere stalrs nor 'far distant on that -side, -whère passengérs de- 
scended to the street Thls was denied by the witnesses for the défendant. 
On the arrivai of the train at Flfty-Thlrd street, about dark, Mr. Davidson 
and his friends got off on the east side, and crossed over track No. 2, and 
started to walk north upon the planking between that track and No. 3. For 
some cause, not eiplained, Martin ànd Âniiesiey got off a llttle sooner than 
Davidson.ijjnd Davidson lost sight of them. He says, af|;^r, aiightlng there 
were peopie between them and him, and he conld not seè them; tliat he 
stepped ont of the car on the piatform at-the north end, and looked to the 
right and left, and dld not see them, and that a trainman, or person in 
unlform that lie tçok for a trainman, standing r;lght opposite to iiim on the 
pla:tform of the next car, seetng him, plalntîtt, besitate, sald, "This way," 
or "Down herc,", or '?This side,!' by which plaintiff understood tlie man to 
mean that hls friends bad gone that way; that he saw other ;people getting 
off there, and that he got ofC upon the ground, looked up and down to see 
th,ere was no train comlng, and then crossed over one, track upon the 
planking between two traclS,— the first one he came to; that be looked up, 
and saw peopie going north, and among them bis two ttiénds, and that he 
walked rapidly'along in thdt' direction; that there was no piatform there 
on 'that side, but ; oûly'_ à bdard ol* plank walk on a levél wlth the other 
tracks; that he walked'a short distance, when a frelght tralp came up from 
the north, on his right side, and tliat a little after he feit he had been hit, 
and lost conscioasnesS. The train that stnlck him, however, was not the 
fréight train wlïich he saw golng south, but a suburban passenger train 
from the south oH'traek No. 2, west of him on his immédiate left, and which 
h6i*ad just crossed;' He was knoeked down, receiving a blowi on the head, 
and other injuries, ànd was taken by hls friends to a drug store near by, 
and from there- back to the cityithat night The évidence shows tliat thèse 
raîlroad tracks were 13 feet apart from center to center; that the width 
of the suburban coaches, as wéll as the fréight cars, was ;8 feet 8 inches, 
outslde meastu-ements; that twio.such cars, passlng each ;other, would leave 
a space between them of 4 feet 4 Inches; that the planking between the 
tracks, upon which the plaintiff was walking while injured, consisted of flve 
1-foot planks, laid parallel wlth the tracliB; that the distance between the 
east rail of the north-bound suburban track and the, west rail of the south- 
bound through track, on which the freight train passed, was 7 feet 11 
inches; that there was a space of about 9 inches between the edge of the 
planking and the rail on either side; and that the planking was laid on about 
the same level wlth the tracks. Th^ évidence of défendant tended also to 
show that this planking laid between the tracks was placed there for the 
convenience of passengers arrlving on the north-bound suburban and the south- 
bound tln-ough tracks in getting from their respective trains to the piatform 
and stone steps on the west side of ail the tracks, and leading down through 
the stone abutment to Flfty-Thlrd street. Thèse are the main facts, so far 
as seems necessaiy to state them for the fcroper understandlng of the points 
of law. 

Sidney F. Andrews (James Fentress, of counsel), for plaintifE in 
error. 
Edward E. Woodle, for défendant in error. 

Befpre WOODS and JEÎÎKrNS, Circuit Judges, and BIHsTN, Dis- 
trict Jndge. 

BUNN, District Judgçs (after stating the facts as above). Tàere 
were a great many exceptions taken by the défendant to the intro- 
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duction of évidence npon the ttial, as well as to the charge of the 
court, and to refusais to give spécial instructions, but it will be 
unnecessary to notice them ail. One of the principal contentions 
on the part of the plaintiff in errer is that the case was submitted 
upon issues not raised by the pleadings, and that under the alléga- 
tions of the déclaration there could be no recovery upon the évidence 
submitted. But we think there is no substantial variance between 
the pleadings and proofa which should prevent a recoverj'. The 
négligence on the part of the company, if there was any, consisting 
in constructing its tracks, and planking between, and running 
trains in such a way that the cars of passing trains would extend 
upon either side over the edge of the planking, so that in running 
their trains, as was done in this case, one on each side of the walk 
or planking, it left a space of only four feet and four inches be- 
tween passing trains for passengers to walk upon, so that a passen- 
ger, to avoid being struck, must take care to keep near to the cen- 
ter of the planking; also in permitting or directing passengers to 
alight upon the east side of the track in the nighttime, where there 
was no dépôt or platform provided for them, and where trains were 
frequently paësing each way, so that the passenger, unless very 
cautious, would be in great danger of being hit by a passing train. 
The évidence in this case showed that not only the plain ' ' lï, but 
Annesley and Martin, were struck by one or other of those two 
trains, which were passing at the time they were endeavoring to 
make their way between the tracks. The plaintifE was seriously 
injured, the other two but slightly. But the company was not 
misled by any variance between the pleadings and proofs. In fact, 
we think the déclaration, containing as it does, the foUowing and 
other similar allégations, is ail that it need be to admit the évidence: 

"And it then and there became and was the duty of the said défendant 
to provide reasonably safe means at Its said Hyde Park station, whereby 
the said plaintiff could leave tne train and premises of the said défendant 
without unnecessary or unreasonable hazard or injury to hls person; but 
the said défendant, dlsregarding Its duty in that behalf, carelessly, negli- 
gently, and willfuUy, then and there, at, to wlt, its said Hyde Park station, 
provided means for leavlng its said train and premises that, as the said de- 
fendant well knew, w^ere grossly unsafe and inadéquate in this, to wlt: It 
then and there provided a narrow platform of the width, to wlt, of four 
feet, between two of the tracks of its said railway, and close to, to wlt, wlthln 
one foot of, the rails thereof, on either side of said platform, for its passen- 
gers and the said plaintiff to go and walk upon in leaving the train afore- 
said, at, to wit, Its said Hyde Park station, which platform was of Insuffl- 
clent width to permit passengers to be or walk thereon wlth reasonable 
safety from injury from passing trains, and was so constriicted that the 
défendants englues and trains running upon its two tracks last mentloned, 
in passing by the said platform on either side thereof, extended, to wit, six 
inches over the said platform, leaving an unreasonably insufflcient and nar- 
row space for the defendant's passengers upon said platform between such 
trains when so passing each other, of but, to wlt, three feet in width; and 
also permitted and caused its servants In charge of Its said trains to manage 
and drive the same in approaching and passing the said platform at fréquent 
intervais and at a rapld and dangerous rate of speed, and by reason of the 
said grossly and inadéquate and unsafe means so afforded its passengers 
and the plaintiff, as aforesald, the said défendant then and there exposed Its 
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pa,ssengers and the sftld plalntiff upon tbe sald platform to great and immi- 
nent danger of belng Strtick and Injured." 

If the planking betwèen the tracks was intended for the ose of 
passengera to walk betwefen trains passîng in opposite directions, 
as was done in this case, it seems quite évident that the construc- 
tion was faulty, or that the running of trains extending over the 
planking, while passengera were walking on it, was gross négligence. 
But the contention of the company was that this planking was not 
intended for any such use, but was for the convenience of passen- 
gers in crossing the tracks when there were no trains running, in 
order to reach the platform and steps on the west side, built ex- 
pressly for the use of passengers in leaving thèse trains. For such 
a purpose there was no évidence tending to show that the planking 
was not entirely adéquate. It was only when passengers attempted 
to walk lengthwise on the planking whUe trains were coming along 
that the danger arose. 

Anotiier exception and assignment of error relates to the évi- 
dence upon the matter of damages. The déclaration did not con- 
tain aa allégation of spécial damage, and the plaintiff on the trial 
was permitted to testlfy, against the defendant's objection, that his 
earnings from profits arising from commissions on sales in his reg- 
Tilar employment had amounted for the two or three previous years 
to the sum of $25,000 annually, and for 1891 to the sum of |31,000. 
It is contended that this was error, as no spécial damages were al- 
légea. This is a question arising under the law of pleading in Illi- 
nois, where the décisions seem to be in some conflict, and we hâve 
not deemed it necessary to détermine it in view of the fact that we 
find thé next assignment of error to be considered conclusive against 
the judgmènt, and as, if there should be a new trial, it will be 
compétent for the plaintiflf to ask to be aUowed to amend his déc- 
laration in this regard, If he should be advised that such a course 
were necessary or prudent. 

Some spécial instructions were asked on the trial by defendant's 
counsel on the question of contributory négligence on the part of 
the plaintiff, which the court refused to give, but in its gênerai 
charge gave the following, which was the only instruction given 
on that subject, and to which proper exception was taken, to wit: 

"(2) The next question would be whettier the plaintiff himself was guilty 
of contributory négligence, for, although it might be the duty of the railroad 
Company to prevent passengers from alighting on the east side of their cars 
at this partieular place, and under the dangers that surround such a dis- 
charge of their passengers, yét, If the plaintiff knew of the danger, and in 
the face of that linowledge got down on that side of the car, and met with 
this Injury, the railroad company would not be liable. For that purpose you 
hâve a right to look Into the plaintifC's knowledge on that subject Had he 
traveled over that road,— over that suburban line, and gotten off at that 
place before? Is there any évidence that he had the dangers of that place 
in mind? Is there any évidence that he knew, when he was getting bff 
on the east side of the car, he was getting off on the tracks instead of on 
the platform that was proviaed for that purpose^ If you can flnd any évi- 
dence in the record to that point, it is your duty to look at it, and if you find 
that the plaintiff, at the tlme that he alighted, knew, or had good reason to 
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know from his past expérience,— If he had any past expérience at that place, 
— of the dangers that menaced him ttiere, tlien lie is not entitled to recover; 
but if he did not hâve such expérience, and did not hâve such knov?ledge, 
although other passengers may hâve had,— although the man whom he ac- 
companied may hâve had,— he woulu be, nevertheless, free from the charge 
of contrlbutory négligence, and would be entitled to recover, the other élé- 
ment of négligence on the part of the railroad company being made ont." 

This instruction is wrong in itself and wrong in not covering 
tlie entire ground which such an instruction should cover. By this 
instruction the whole question of contributory négligence was made 
to turn upon a matter of fact of which there had been no dispute in 
the testimony, to wit, whether or not the plaintiff had been there 
before, got off at.the same place, and become acquainted vidth its 
dangers. The plaintiff testifled he had never been there before, 
and there was no évidence to the contrary, and the jury were told 
that they should look into the évidence, and, if they found that the 
plaintiff, at the time that he alighted, knew or had good reason to 
know from his past expérience, — if he had any past expérience at 
that place, — of the dangers that menaced him there, then he would 
not be eniltled to recover; but if he did not hâve such expérience, 
and did not hâve such knowledge, although others may hâve had, — 
although the men whom he accompanied may hâve had, — ^he would 
be, nevertheless, free from the charge of contributory négligence, 
and would be entitled to recover, the other élément of négligence 
on the part of the railroad company being made out. As there was 
no dispute about the plaintiff ever having been there before, or ever 
having had any past expérience at that place of the dangers that 
menaced himthere, this instruction, withdrawing as it did from the 
jury ail considération of contributory négligence founded upon other 
considérations, was équivalent to directing a flnding in favor of the 
plaintiff upon the question of contributory négligence, and submit- 
ting the case to the jury upon the question of the defendaint's négli- 
gence alone. The jury was nowhere told that if the want of or- 
dinary care and prudence upon the plaintiff's part contributed ma- 
terially to produce the in jury, he could not recover. Of course, the 
plaintiff's previous knowledge or want of knowledge of the place 
was a material circumstance to be considered by the jury in deter- 
mining the question of contributory négligence, but it was not the 
only circumstance to be considered. Whether he had had any 
past expérience of the dangers of the situation or not, he was bound 
to exercise his sensés. He must use his eyes and ears, and exer- 
cise the care and prudence which a man of ordinary care and pru- 
dence would be expected to use in the same circumstances to avoid 
accident. If the question had been submitted to them, who can 
say that the jury might not hâve found that the plaintiff did not 
exercise ordinary care in making inquiry as to the proper place of 
alighting from the train, or that he was guilty of négligence in not 
keeping a more constant lookout for approaching trains while he 
was walking between the tracks upon the planking. None of thèse 
questions, or that of contributory négligence generally arising from 
any cause, were submitted to the jury. 

On the question of the plaintiff's négligence, the following spécial 
v.64F.no.3— 20 
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instructions were asked fol* by tfefèndant'a éôunsel, and réfused by 
the court, and exceptions duly taisen : 

"(4) Where a proper landing place is provided, and tàe passenger knows, 
or would, by the exercise of ordlnary care, hâve ascertaiued, its locality, he 
ehould make Ws exlt at the place so provided; and If, in attemptlng to 
allght elsewhere, he unnecessaïily and negUgently exposes Mmself to danger, 
and Is thereby Injured, this injury Is the resuit of hls own aet, and he can- 
not recoter damages therefor front thé railroad company. (5) If y ou believe 
from the évidence that the plaiûtlffi knew, or -would, by the exercise of ordi- 
nary care, hâve known, that the plankitag between tracks 2 and 3 was not of 
a reasonably safe wldth for liim to walk or remain upon should another 
train pass by upon track 2, and you tother flnd fi-om the évidence that he 
voluntarlly and unneéessarily remalried on such planking, and by reason 
thereof was injured as complàlnéd of, then the plalnOfC Is not ehtltled to 
recover, and your verdict muât bè for the défendant." 

We see no gôod objection tô eithier of thèse requests, and, as 
nothing in tlie gênerai charge côyered the same grduûd, we think 
it was error not to give fheip. For thèse reasons the judgment is re- 
yersed, and the cause remçinded to the circuit court for a new trial, 
or for such proceedings as rixay be proper. 



SHELLABAROteR v. OLIVBB. 
(Circuit Court, D. Kansas, Second Division. November 21, 1894.) 

DbPOSITIONS'-TakING BEFOKE TeIAL. 

ActpÇong. March 9, 1892 (27 Stat. 7), providing that, In addition to the 
mode; oï taklng dépositions in the fédéral courts, dépositions may be 
taken *'ln the mode prescribed by the laws of the stâte in which the 
courts; are held," only adopts the state practlce as to the manner of 
taklng. dépositions, and does not, in connection with Gen. St. Kan. par. 
4442, prOTldlng that "elther ptirty may commence taklng testlmony by 
déposition at any time after service on défendant," authorlze the taklng 
of defehdant's déposition before trial, in the absence of any of the grounda 
therefor prescribed by Rev. St U. S. §§ 863, 866, 

At Law. Action by Isaac Shellabarger against Mark J. Oliver. 
Heard on rule to show cause why défendant should not be attached 
for contempt in refusing to testify before an offlicer authorized to 
take dépositions. Eule discharged. 

Chas. S. Câirns and T. W. Sargeant, for plamtiff. 
O'Bryan & Gordon and W. H Stanley, for défendant 

FOSTER, District Judge. The plaintiff brought an action at law 
against the défendant to recover on a promissory note, and at the 
same time took ont an attachment against defendant's property on 
the ground prescribed by the statutes of Kansas. After making 
service of summons in the case, he proceeded at once to take the 
déposition of the défendant in the manner provided by the statutes 
of Kansas, ànd the practice recognized by the courts of the state. 
This practice is not materiaUy différent from the usual mode of 
taking dépositions de bene esst» under the laws of the United States 
(section 863). Notice of the time and place of taking the déposition 
was duly given, but no reason was given, or required in the state 
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practice, for taking the déposition. The défendant appeared before 
the notary, as required by tbe subpoena, but refused to give his 
testimony, asserting that none of tlie grounds existed for taking his 
dépositions, etc. Among other questions put to the witness, were 
the foUowing: 

Q. You are the défendant in this action? A. I décline to testify, for the 
foUowing reasons: First, I réside at Wichita, Kansas, at the seat of the 
court in whiçh this case Is pending; second, I am a party to this suit; third, 
I expect to continue my residerce in Wichita, and to be présent at the trial 
In this ca;e when the Same is called for triai, and then I will give my 
testimony in the case, if so dcsired; fourth, I am not slck, aged, or Inflrm. 
Q. What transfer of property did you make to your wif e, Stella Olirer, on 
,or about the 13th day of August, 1894? A. I décline to testify, for the 
reasons before giren. Q. What considération did you receive for the transfer 
referred to in the last question? A, I décline to testify, for the same 
reasons before given. Q. Were you, or were you not, in an embarrassed 
condition, flnancially, at that time? A. I décline to answer, for the reasons 
before stated. Q. What transfer of property did you make to your father, 
Hiram Oliver, on or about the 13th day of August, 1894? A. For reasons 
given before, I décline to ans-wer. Q. Did you, on or about the 13th day of 
August, 1894, exécute to Hiram Oliver a deed for real estate? A. Same 
answer as before. Q. What considération hâve you reoeived from anybody 
for transfer of property to your father since the Ist day of July, 1894? A. 
Same answer as bef or& Q. Hâve you recelved any considération for trans- 
fer of property to your father or to your wlfe since July 1, 1894? A. Same 
answer as before. 

The plaintiff proçured a rule for défendant to show cause why 
he shonld not be attached and punished for contempt. 

The défendant résides in the city of Wichita, where this suit is 
pending. It is not shown that he is about to go ont of this district, 
or that he is aged or inârm, nor does the plaintiff assert that he ex- 
pects to use his déposition on the trial of the case. He plants 
himself on the broad ground that under the statutes of Kansas, and 
the practice thereunder, he has the riglit to commence taking dép- 
ositions of witnesses as soon as process is sen'ed; and he bases his 
contention on the Kansas statute {section 4442) and the act of con- 
gress of March 9, 1892 (27 Stat. p. 7), which last act reads as f ollows : 

"Tljat in addition to the mode of taking the dépositions of witnesses in 
cases pending at law or equity, in the district and circuit courts of the United 
States, it shall be lawful to take the dépositions or testimony of witnesses 
in the mode prescribed by the laws of the state In which the courts are held." 

It is insisted that this act, in ail respects, adopts the practice of 
the state in which the court is held, in the matter of taking déposi- 
tions. It was decided by the suprême court (Ex parte Fisk, 113 
U. S. 713-725, 5 Sup. Ct. 724) that the act of congress (section 914, 
Eev. St.) adopting the practice, pleading, and forms and mode of 
proceedings in law actions of the court of the state in which the 
fédéral court is held, did not thereby conform the mode of taking 
dépositions to be used in the fédéral court to a statute of a state 
authorizing an order for the examination of a défendant under oath 
before trial; that such statute was in conflict with section 861, Bev. 
St. U. S., and w^as therefore inoperative. The court lays down the 
rule that, to justify the taking of the dépositions of witnesses to be 
used on the trial, some one of the reasons for taking the same, as set 
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forth in sections 863, 866, Eev. St., mnst be shown. Mr. Justice Mil- 
ler, speàMng for the court, says (page 725, 113 U. S., and page 724, 
5Sap.Gt.): 

"We are well satisfled that the circuit court cannot enforce the order of 
the State court to procure évidence which, by the act of congress, is forbidden 
to be introduced on the trial if it should be taken." 

It will be observed that the act of 1892, in addition to the then ex- 
isting modes of taMng dépositions, speciâeally adopts the mode pre- 
scribed by the laws of the state in ail cases pending, both at law and 
in equity, in the United States courts; but it would be going too 
far to assume that congress, in adopting the mode of taking such 
déposition and testimony, intended to add new cases for taking 
and reading such testimony to tho&e already set forth in sections 
863 and 866. It adopts the mode or manner of taking the déposition 
practiced in the state courts, but not the causes or grounds for taking 
such déposition. Those remain as heretofore prescribed, and it is 
perhaps reasonable to assume that, with this exception, we may 
safely take the laws of the state as our guide in ail matters pertain- 
ing to the taking of dépositions in law and equity cases pending in 
the fédéral courts. Of course, the statutes, both state and fédéral, 
contemplate taldng the déposition of witnesses in anticipation of 
the happening of certain events which will make them compétent 
testimony at the trial of the cause; and parties do not hâve to accept 
as conclu si ve the statement of witnesses as to the probability of 
those erents occurring, but may proceed to take the testimony if 
there are fair grounds to apprehend the happening of the event, and 
the party is acting in good faith to procure the évidence of witnesses 
to be used at the trial. And this rule is not in conflict with the 
précèdent established in Ex parte Fisk, supra, and is in harmony with 
the décisions of the suprême court of Kansas. The statutes for tak- 
ing dépositions cannot be used as a means to compel a party to dis- 
close his case in advance to his adversary, nor to pump his witnesses, 
to ascertain what they will testlfy at the trial See In re Davis, 38 
Kan. 413, 16 Pac. 790. In Re Abeles, 12 Kan. 452, the court say, 
"Giving the right to use a déposition under the contingencies named 
gives the right to prépare for those contingencies." To the same 
purport, see In re Merkie, 40 Kan. 27-30, 19 Pac. 401. From thèse 
cases the rule may be deduced that a party may proceed to take the 
dépositions of his adversary or other witnesses as soon as his action 
is pending, so it is done, in good faith, in anticipation of the con- 
tingency which will make it compétent, and with a bona flde intent 
to préserve the testimony to be used at the trial, but not for the 
mère purpose of flshing for information, or to compel his adversary 
to disclose what he wHl tèstify to on the trial. Applying this rule 
to the case at bar, it do^ not sustain the broad claim of plaintiff's 
counsel. It is true there is an intimation that défendant intends, 
some time in the future, to change his résidence, iand leave the state, 
but plaintiff does not put his case on that ground. As well as 
can be gathered from the whole proceeding, the real purpose is 
to compel the défendant to disclose the f acts connected with the dis- 
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position of his property, to aseist the plaintiff to sustain his attach- 
ment, and not for the purpose of nsing the testimony on the trial of 
the cause. There is no motion pending to discharge the attachment, 
nor any showing of the existence of any of tiie grounds for taking 
dépositions under the acts of congress, nor any bona fide expectation 
of nsing the déposition on the trial of the case. Hence, the défend- 
ant cannot be compelled to submit to an examination under oath, 
and the raie for him to show cause must be discharged, and it is 
80 ordered. 



BERNARD & LEAS MANUF'G CO. v. PACKARD & CALVIN, Limited. 
(Circuit Court of Appeals, Tliird Circuit. October 30, 1894.) 

No. 22. 

1. Limited Pabtnbrship — Pennstlvania Statuts — Husband and Wifk ab 

Members. 

An act (Pa., June 2, 1874) vvtiicli re^uires not less tlian three persons to 
unité to form a limited partnersliip Is complied with wliere two of the 
persons uniting are marrled women, and the others are their husbands. 
S. Samb— "Ltd. " in Firm Signature. 

Where an act (Pa., June 2, 1874) providing for limited partnerships 
requires that the word "Limited" shall be the last word in the name of 
every such partnershlp, the contention that the use of the abbrevlation 
"Ltd." in a signature créâtes a gênerai llabllity has no force. 
8. Samb— Conteact Sioned by Only One Manager. 

"Where an act relating to limited partnerships (Pa., June 2, 1874) pro- 
vides that no llabllity exceedlng $500 shall blnd the firm, except the 
person incurrlng It, unless reduced to wrlting, and signed by at least 
two managers, it is plaln that the act of a single manager, in disregard 
of such provision, cannot extend the liability to the other members. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

This was an action by the Bernard & Leas Manufacturlng Company 
against Pacliard & Calvin, Limited, in which it was sought to charge the 
défendants as gênerai partners. The défendant was a limited partnershlp 
association formed under the act of the législature of Pennsylvania of June 

2, 1874 (P. L 271), which provides for a limitation of the liability of such 
association to the amount of capital contributed by the members. Section 1 
provides that "when any three or more persons may désire to form a part- 
nershlp association, for the purpose of conducting any lawful business or 
occupation, * * * it shall and may be lawful for such pei-sons to sign and 
aclinowledge, before some officer compétent to tiike the acknowledgment of 
deeds, a statement in writing, * * *." Section 3 provides that "the word 
'Limited' shall be the last word of the name of every partnershlp association 
formed under the provisions of this act." Section 5 provides that "no debt 
shall be contracted or liability incurred for said association, except by one or 
more of the said managers, and no liability for an amount exceedlng five 
hundred dollars, except against the persons incurrlng it, shall bind the said 
association, unless reduced to wrlting and signed by at least two managers." 
A compulsory nonsuit was entered at the trial, at the close of plaintiS's évi- 
dence, which the court refused to strilse ofC. Plaintiff brlngs error. 

J. G. White, for plaintiff in error. 
Q. A. Gordon, for défendant in error. 

Before SBŒRAS, Circuit Justice, DALLAS, Grcuit Judge, and 
WALES, District Judge. 
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BAIIbLAS, eircuit Judge. Tke blll of exceptions set f orth that : 

"tJlioii the' 'triai the évidence on thé part of the plaintlïc' showed, as the 
basls of Mis éùlt; à: writteû contractf Or tbe construction Of a' mill, at a cost 
exceeding flve Uundred dollars,i made by plaintllï with 'Packard & Calvin, 
Ltd.'; a company> fllalmlng to hâve been organlzed under the Umlted partner- 
ship act of Penns^lvanla, approved Juné S, 1874, and its suppléments. The 
plalntltfs evUlenCê' further showed that M. L. Packard was the wife of W. 
R. Packard, and that Tabltha L. Calvin \^as the v?lfe of William J. Calvin, 
and that thèse four persons, who are the défendants In thîs case, were the 
only members or stockholders of the said alleged limlted partnership, and 
that they had complied wlth ail the requlrements of the said act of 1874 
and its suppléments, If they, as two husbands and their respective wives, 
were compétent, under said ^ct and its ^npplements, to organlze and consti- 
tute a limlted partnership association. It further appeared by the plalntiff's 
évidence that the contract in suit was signed, 'Packard & Calvin, Ltd.,' by 
only one manager of said alleged limlted partnership. The plalntlffl, havlng 
shovi'n thèse facts, rested his case; and the court, upon motion of defendant's 
attomey, entered a compulsory nonsuit, which the court afterwards refused 
to take off." 

The question which was raîsed in the circuit court, and which is 
now presented hère, is -wliether the fotir persons who had associated 
thenigelTes together as stated in the foregoing extract are liable, aa 
gênerai partners upon the contract sued on, notwitlistanding the fact 
that it was "made by plaintifif with Packard & Calvin, Ltd." The 
action was brought to enforce sueh supposed gênerai liability, and the 
plaintifif contends that, to that end, It should hâve been sustained. 
This contention is put upon several grounds, which willbe separately 
disposed of, but without extended discussion. 

1. The Pennsylvania statute of June 2, 1874, which requires not 
less than three persons to unité to forma limited partnership, is com- 
plied with where, as in this instance, two of the persons uniting are 
married women, and the others are their respective husbands. This 
understanding of the law seems to be supported by the opinion of 
the suprême court of Pennsylvania delivered in the case of Steffen v. 
Smith, 159 Pa. St. 207, 28 Atl. 295; and, apart from this, we hare 
no doubt of its correctness. 

2. The fact that the abbrevlation "Ltd.," and not the entire word 
"Limited," was made part of the signature to this contract, is claimed 
in the plaintiff's brief to hâve created the gênerai liability averred; 
but this point has not been very strenuously urged in oral argument, 
and we do not perceive that it has any force. 

3. The proposition that, because the contract was signed "by only 
one manager of said alleged limited partnership," ail the members 
thereof became generally liable, is untenable. It is founded on the 
provision of the Pennsylvania statute (section 5) that "no liability for 
an amount exceeding fire hundred dollars, except against the person 
incurring it, shall bind the said association, unless reduced to writing 
and signed by at least two managers." But it is quite plain that the 
act of a single manager, in disregard of this provision, cannot hâve 
lie effect of extending the liability of the other members of the asso- 

1 Note. The record shows that the amount Involved In the action exceeded 
$2,000, and no question as to the jurlsdlction of the court was presented. 
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'dation. It was intended for their beneflt, and should not be con- 
strued to their disadvantage. The person so incurring a liability 
is himself bound, but, as this résulta from an express exception, ap- 
plied to him only, it follows that the législature could not hâve in- 
tended that Ms comembers would be simUarly bound. The judgment 
is aflQrmed, with costs. 



FISHEE V. SIMONS et al. 
(Circuit Court of Appeals, Third Circuit. November 2, 1894.) 

No. 5. 

NeQOTIABLE InSTUCMENTS — BONA PlDE HOLDEES — NOTE BORHOWBD BT BaNK. 

A negotlable promissory note for $5,000 was made, wlthout considéra- 
tion to the makers, for tbe benefit of a national banlc, at the solicitation 
of Its président, for use by the bank as a collatéral deposit at the clearing 
house, and was so used. The "offering book" of the bank indicated that 
the note was discounted as upon the ofifer of the makers, but, by the 
direction of the président, the proceeds of discount were carried to his 
indlvidual crédit. He did not, however, draw out the money, and the bank 
was not damnifled otherwise than by this entry in the president's over- 
drawn account. By the settled course of business, the président was per- 
mitted habitually to borrow money for the bank and to exercise entire 
control in its affairs. Beld, that neither the bank nor its receiver, who is 
clothed only with its rights, can be esteemed a bona fide holder of the 
note, as against the makers. 

In Error to the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

This was an action by B. F. Fisher, receiver of the Spring Garden 
National Bank, against John F. Simons, Frederick M. Simons, and 
Edwin S. Simons, copartners, trading as Simons Bros. & Co,, on a 
promissory note. The circuit court directed a verdict for plaintiff, 
whereupon the défendants brought error; and the judgnient was 
reversed by the circuit court of appeals, and the cause remanded, 
with directions to grant a new triai. 5 C. 0. A. 311, 55 Fed. 905. 
The new trial was had April 11, 1894; BUTLEE, District Judge, 
charging the jury as follows: 

The plaintiff urges that the récent case of Bank v. Arinstrong (just pub- 
lished in the Supremie Court Reporter for April 2, 3894) 14 Sup. Ct. 572, is 
In conflict with the décision of the circuit court of appeals of this circuit in 
this case, and sustains his position. If this were true (and I hâve not ex- 
amined the subject with sufilcient care to ascertain certainly whether it is 
or not), I would nevertheless be bound by the décision of the court of ap- 
peals, as it was made in this case. If the décision is to be reversed, it must 
be done by the court that made it As I understand the décision last named, 
it rests upon three distinct grounds: First The note having been obtained 
traudulently, the plaintiff was required to produce évidence that the bank 
gave value for it wlthout knowledge of the fraud, and the évidence produced 
was not suflacient to establish thèse facts. Second. Kennedy, as président of 
the bank, had authority, by virtue of his oflîee, to borrow the note in the 
bank's name for its use, and the bank is therefore responsible for his acts 
and représentations at the time he obtained it Third. That, if the foregoing 
propositions* were not correct, still the défendant mlght prove, as he offiei-ed 
to do, that the président, Kainedy, was the gênerai manager of the affairs 
of the bank, and in case he did so this woulu be sufflcient proof that the bank 
ùad invested him with spécial authority to borrow the paper. As the testimony 
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now Is snbstantlally tbe same as was produced on the former triai, aupple- 
mented by what bas been given nnder the offer then rejected, we Instruct 
you that the défendant is entltled to a verdict. If the jury belleres hls, évi- 
dence respectlng the clrcumstances under vrblch the note was obtained; 
and, as It Is uncontradicted and undlsputed, yen wlU not hesltate to believe It 

And thereupon the counsel for the said plaintiff dld request the 
learned judge who tried the cause to charge the jury as set forth 
in the ârst point of the said plaintiff, to wit: 

(1) The undlsputed évidence In thls case shows that F. W. Kennedy, prési- 
dent of the Sprlng Garden National Bank, had the original of the note In 
suit discounted by the banli, and applied the proceeds thereof to bis own use; 
and, as there Is no évidence of his authori'^ to borrow the note for the use 
of the banli, the verdict should be for the plaintiff. 

And thereupon the leamed judge who tried the cause did answer 
the same as follows: 

In View of the décision of the circuit court of appeals in thls case, and the 
fact that the évidence Is substantlally the same now as before, the point must 
be dlsafSrmed. 

And thereupon the counsel for the said plaintiff did then and 
there except to the answer of the said judge to the said flrst point 
of the plaintiff, and the leamed judge did then and there, at the 
request of the counsel for said plaintiff, seal his bill of exception 
thereto. And thereupon the counsel for the said plaintiff did fur- 
ther request the court to charge as set forth in the second point of 
the said plaintiff, which is as follows: 

(2) The undlsputed évidence In thls case shows that F. W. Kennedy, prési- 
dent of the Sprlng Garden National Bank, had the original of the note In 
suit discounted by the bank, and applled the proceeds thereof to hls own use; 
and the évidence also shows affirmatively that said F. W. Kennedy, prési- 
dent, had no authority to borrow the note for the use of the bank, and Ûiere- 
fore the verdict should be for the plaintiff. 

And thereupon the leamed judge who tried the cause did answer 
the said "second point of the said plaintiff as follows: 

I make the same answer to thls point as I hâve already made to the first 
point, and, for further answer, refer to my gênerai charge already made. 

And thereupon the counsel for the said plaintiff did then and 
there except to the said answer of the said court to the second 
point of the plaintiff, and the learned judge who tried the cause did 
then and there, at the request of counsel for the said plalutlxi, seal 
his bill of exception thereto. 

Plaintiff brings error. 

Silas W. Pettit, for plaintiff in error. 
Kobert H. H inckley, for défendants in error. 
Before SHIKAS, Circuit Justice, ACHESON, Circuit Judge, and 
WALES, District Judga 

ACHESON, Circuit Judge. By this suit the receiver of the Spring 
Garden National Bank sought to compel Simons Bros. & Co. to pay 
a promissory note for |5,000, dated Febniary 13, 1891, and payable 
three months after date, made by them to their own order, and 
by them indorsed, for which they had received no considération, and 
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wMoh note they had made for the beneflt of the bank, at tJie solicita- 
tion of its président, who gave them a receipt therefor, signed in his 
officiai capacity, setting forth. that the note was for the use of the 
bank, and was to be paid by it. 

The Spring Garden National Bank was a member of the Phil- 
adelphia Clearlng-Honse Association. By a rule of that insti- 
tution, each member thereof was required to keep on déposât 
at the clearing house collatéral security for the payment of its 
daily balances upon exchanges. The note in suit was procured 
from the makers by Francis W. Kennedy, the président of the Spring 
Garden National Bank, avowedly for use by the bank as a deposit 
at the clearing house to secure its daily balances, and it was actually 
so used by the bank. By uncontradicted évidence it was shown 
that, by the settled course of the business of the bank, its président, 
Mr. Kennedy, was permitted to borrow money for the bank. Indeed, 
it appeared that he was in the constant habit of thus borrowing 
money for the use of the bank. Furthermore, it was distinctly shown 
that in the actual management of the bank he exercised entire con- 
trol by the sufferance of the directors. The proof was complète that 
in ail the affairs of the bank he was allowed to act in its behalf ac- 
cording to his own discrétion. In the fall of the year 1890, at a 
time of gênerai flnancial stringency, Mr. Kennedy borrowed for the 
bank, from Simons Bros. & Co., their four promissory notes, each for 
the eum of |5,000, for use by the bank as collatéral security in the 
clearing house, and gave them a receipt signed by him as prési- 
dent, statlng that the notes were for the use of, and were to be paid 
by, the bank. At that time he stated to Simons Bros. & Co. that the 
bank had plenty of "small business paper," which he would not "care 
to offer in the clearing house," and for their protection he promised 
"to set aside twenty thousand dollars of that paper." The good faith 
of Simons Bros. & Co. in the transaction is conceded. The note in 
suit was a renewal of one of the four above-mentioned notes. Two 
others thereof were retumed to the makers before the bank was 
closed. One of the four, or a note given in renewal thereof, was 
held by the clearing house when the bank faUed; and it the makers 
settled, paying the money to the clearing house. The "Offering 
Book" of the bank, under date of November 21, 1890, had an entry 
indicating that the original note, of which the one in suit was a re- 
newal, was discoimted as upon the offer of Simons Bros. & Co. But 
it appears that on the previous day, by the direction of the président, 
Mr. Kennedy, the proceeds of discount had been carried to his in- 
dividual crédit. He did not, however, draw out the money, and the 
bank was not damnifled otherwise than by this entry of crédit in 
the président'» overdrawn account. 

Upon the indisputable facts, it seems to us that neither the bank 
nor its receiver can be esteemed a bona Me holder of the note in 
suit, as against the makers. The receiver has no distinct title of his 
own, but is clothed with the rights only of the bank. Scott v. Arm- 
strong, 146 U, S. 499, 13 Sup. Ct. 148; Morris' Appeal, 88 Pa. St. 
368. Now, we cannot separate the bank from its président without 
violating established principles, and doing rank injustice to innocent 
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peraoilsi; lia this mattet- the président stood for the baiïk. The evi- 
dence^ollïie^ gênerai autliority to represent the bank M allits affairs 
was èo cttear^and especially were the proof s of his authority to bor- 
row funds for the bank so fuU, as to warrant the inference of his 
rightfulpower to act for and bind the bank in thia partieular trans- 
action. Martin t. Webb, 110 U. S. 7, 14, 3 Sùp. Ot; 428. There, 
speaking of the authority of a cashier in matters outside of his or- 
dinary duties, the suprême court said: 

"His anttortty may be by ï)Erol and coUeoted from clrcumstanoes. It may 
be inferred from the gênerai manner In which, for a period sufBclently long 
to establish a settled course of business, he bas been allowed, wlthout Inter- 
férence, to conduct the affairs of the banli. It may be implled from tbe 
conduet or acquiescence of the corporation, as represehted by the board or 
dlrectors. When, during a séries of years, or in numerous business transac- 
tions, he haa been permltted, without objection, and in his ofiBcial capacity, 
to pursue a partieular course of conduct, it may be presumed, as between the 
bank and those who, in good faith, deal with it upon the basis of hla authority 
to represent thé corporation, thât he has acted in conformlty with instructions' 
received frôm those who hâve the rlght to control its opérations." 

Thèse vieWs are applicable hère, and, we think, are controUing. 
It will be perceived that it was part of the arrangement between the 
bank, through its président, and Simons Bros. & Co., that other, 
smaller notée were to be set aside by the bank for the protection of 
Simons Bros, & Co. Had this actually been donc, it could not hâve 
been contended with any show of reason that the transaction was 
impeachable. But why should the failure of the bank to fulflll its 
obligation préjudice the défendants? The note was borrowed for 
legitimate use atthe clearing house, and the arrangement, as a whole,, 
was open to no valid objection. We are not, then, disposed to lend 
a ready ear to an argument based on supposed public policy and 
the doctrine of ultra vires. The bank has had the full beneât of the 
arrangement, and it cannot now be • repudiated without grievous 
wrong to the défendants. It has been more than once authorita- 
tively declared that a national bank cannot set up its want of légal 
capacity to escape a just responsibUity. Bank v. Case, 99 U. S. 628; 
Bank v. Graham, 100 U. S. 699. 

Our conclusion is entirely consistent with the ruling in the case 
of Bank v. Armstrong, 152 U. S. 346, 14 Sup. Ct. 572. In their facts 
the two cases are essentially différent. In the case ref erred to, the 
vice président, without any authority whatever, undertook to borrow 
an enormous sum in the name of his bank. The transaction was 
ont of the ordinary course of business, and the bank received no ad- 
vantage therefrom. The judgment of the circuit court is afiflrmed. 



; CHICAGO LUMBEllING CO. v. HEWITT et al. 

(Circuit Court of Appeals, Sixth Circuit. October 22, 1894.) 

No. 192. 
Evidence— Bocks or Account. 

A booli in which one person sets down the total amount of logs scaled' 
from memorandà fumished him by anéther person, who did the work, 
is not adtiilssible to prove the amount of logs scaled, unless supplemented. 
by the testimony of the person f urnlshing original data. 
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In Error to the Circuit Court of the United States for the West- 
ern District of Michigan. 

Action by Henry Hewitt and Elisha D. Smith against tlie Chicago 
Lumbering Company. Plaintiflfs recovered judgment, and défendant 
brings error. 

The plalntifC in error, the Chicago Lumbering Company, has a large saw- 
mlll near the mouth of the Manistique river, which empûes into Lake Mich- 
igan from the Upper Penlnsula of Michigan. About two miles above the mlll 
of appellant is a mlll called the "James," and owned by the défendants 
in error. There was a boom across the river above each mlll. Logs to 
'supply thèse mills were put Into the Manistique from 2 to 70 miles above its 
mouth. The Indlan river emptied into the Manistique between said mllls. 
PlalntlfCs in the court béiow owned lumber lands on the Manistique from 25 
to 40 miles above defendant's mlll, and on the Indlan river from 15 to 20 
miles above said mlll. Both of said streams are very winding and crooked, 
and In some places hâve low banks and bayous, extending out into the 
Woods from the stream. Plaintiffs were havmg thelr logs sawed at the 
James mlll. Those on the Manistique were floated down that river until 
they reached the James. Those on the Indlan river were floated down that 
river to the Manistique, and then towed up to the James. PlalntlfCs, in 
the fail of 1880, made an oral bargain with défendant that It would saw 
and plie on Its dock for shlpment ail the logs which should escape from the 
James boom into defendant's boom, and ail logs which the James mlll could 
not saw, and which plalntifCs should pass Into defendant's boom. The évi- 
dence tended to show that ail logs eut on the Manistique and its trlbuta- 
ries could go nowhere save into one of thèse booms, and that the logs 
escaping from the James boom must go into that of the défendant. There 
was évidence that logs were llable to escape from defendant's boom, and 
go out of the river into Lake Michigan; and that some of plaintiffs' logs 
did thus escape into Lake Michigan, and were not brought back by de- 
fendant. Evidence was given of the circumstances attending this loss of 
logs. Plaintiffs claimed that this évidence showed négligence in défendant. 

Plaintiffs' évidence tended to show that whlle défendant was sawing thelr 
logs some portion of the lumber was carelessly mlxed with defendant's 
lumber, and not delivered to plaintiffs. Defendant's évidence tended to 
show that there was very Uttle of this, and that as much of defendant's 
lumber got mlxed with and was delivered to plaintiffs as there was of plain- 
tiffs' lumber which became mixed with that of défendant. There was no 
proof of the quantity of plaintiffs' logs which escaped into the lake, or of 
thelr lumber which got mixed with that of défendant. Plaintiffs' évidence 
tended to show that in the winters of 18T9-80, 1880-81, 1881-82, 1882-83, 
they had eut and put into the Manistique and Indlan rivers and thelr trib- 
Titaries, according to the scale of logs made in the woods, 15,346,191 feet, 
board measure; that said logs were drlven down thèse rivers, and must hâve 
gone to the James mill, or that of défendant; that said drives were what 
the lumbermen call "clean drives," and that not exceeding 1 per cent, were 
hung or sunk. Plaintiffs' évidence also tended to show that the amount 
of lumber eut at the James mlll for them in the years named was 11,036,470 
feet, and that the amount received from défendant was 2,119,000. Plaintiffs 
claimed that they were entitled to recover for an amount of lumber equal 
to the différence between the wood scale and the amount they received 
from the James mill and the défendant. This différence is stated in the 
déclaration as 1,323,200 feet, but the amount the évidence Is claimed to 
show is 2,190,715. 

To maintain the issue presented by the plaintiffs below, and for the pur- 
pose of showing the quantity -of logs put into the river above the boom of 
the Chicago Lumbering Company, they called one Patrick McFadden as a 
witness, who, being sworn, testified that he was foreman at a lumber camp 
of the plaintiffs on one of the tributaries of the Indian river in the winter 
of 1879 and 1880, looklng after thelr lumbering opérations at that point, 
.and that a quantity of plue saw logs was put into the stream from that 
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polDt, aa^ dbilten down the river as part of the entlre quantity above men- 
tioned. fie testlfled further that the logs eut at sald camp doring tbat win- 
ter and ptit into the stream were scaled by one Foley; that wltness' duty 
was to seé thàt they were scaled in good order; that sald Foley kept a 
tally of hls soales apon tally boards hung on a pièce of wlre, putting down 
on thèse boards the length of each log and the number of feet it contained; 
that this tally on the board was kept in pencil, and rubbed ofC at nlght; that 
every evenlng the witness and sald Foley would sit down and figure up 
from the tally board the quantity of logs so scaled during the day, and 
Foley and the witness set down in a book the date and the total number 
of feet scaled during the day accordlng to sald tally boards; and he ex- 
amined Foley's scaling, sometimes twlce and sometimes three or four times 
a day; that thls book gives the tally of the logs scaled,— referring to scale 
book In court, whlch scale booK was oftered in évidence. Evidence was 
further given tending to show that sald scaler, Foley, could not be found so 
as to obtaln his testimony in regard to sald scale. Said plaintiffs' counsel 
therefore ofCered in évidence the book so made by the wltness McFadden 
from the tally boards so kept by scaler, Foley, during said wlnter, purportlng 
to show the year and day of the month, and the total footing of each day's 
scale, and the number of logs scaled each day. Defendant's counsel objected 
thereto on the ground that the report of said scale was hearsay, and fur- 
ther, that sald book dld not purport to be a copy of the tally boards, but 
was simply the gross amount of the scale each day as put down by the 
wltness, and that said book was incompétent as évidence to show the 
amount of tlmber so scaled during that winter. The court overruled said 
objection, and admitted sald book as évidence, and to said ruling defend- 
ant's counsel excepted. Other testimony of like character as to logs scaled 
by other scalers was offered, and received over the objection of plaintiff in 
error. There was judgment for the plaintiffs below for $2,607.70. 

0. A. Kent, for plaintiff in error. 
F. O. Clark, for défendants in error. 

Before TAFT and LUETON, Circuit Judges. 

LUBTON, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

The ruling under which the book kept by the witness McFadden 
was admitted as évidence seems to hâve been rested upon the ground 
that the évidence afforded by Mr. McFadden's entries was the best 
évidence of the facts sought to be proven which it was in the power 
of the plaintiffs to produce. It is true that the book is one which 
had been kept by the witness, and the entries offered had been ail 
made by him. But it is equally true that the data upon which those 
entries had been made had been obtained from another, and that the 
witness had no such personal knowledge as to the correctness of thèse 
data as to enable him to say anything more than that he had cor- 
rectly recorded the results obtained from data furnished by another. 
McFadden's book was not even a copy of the temporary memoranda 
made by Foley. Foley's data constituted a detailed statement as to 
the number, length, and lumber contents of each log placed in the 
river during the day; while the book entry showed only the aggre- 
gate lumber contents of the logs, ascertained by adding together the 
separate contents of each log as noted on the tally board. The mère 
fact that a temporary entry is made on a slate, or by chalk scores, or, 
as in this case, by pencil memoranda on tally boards, for the purpose 
of convenience and aiding the memory until a book entry could be 
made at the close of the day, would not operate to deprive such 
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subséquent entry of the character of an original entry, nor the boak 
in which it was made of its character as an original book of ac- 
couuts. Wliitney v. Sawyer, 11 Gray, 242; Faxon v. Hollis, 13 Mass. 
427; Smith v. Sanford, 12 Pick. 139. The original rough memoranda 
are not books of original entry, and need not be produeed ; and the 
fact that such memoranda had been made to aid the memory until 
a formai entry could be made wiU not make the book into which 
they were at once trauscribed secondary évidence. WharL Ev. § 682. 
The difflculty in this case lies in the fact that the book entries were 
made from tiie tally-board memoranda by a person other than the 
one who made the taUy-board entries, and who knew nothing of the 
correctness of the data transcribed. That McPadden was able to 
testify that his additions were correct, and that he had correctly 
entered the sums thus ascertained, is not enough. The fact which it 
was important to the plaintiffs to prove was the lumber contents 
of the logs placed in the river above the défendant company's boom 
from the camp of which McFadden was foreman, What McFadden 
knew was that Foley, whose duly it was to scale the logs put in the 
river each day from that camp, had by his tally-board memoranda 
reported a given number of logs, containing, when aggregated, a 
given number of feet, as having been set afloat on a particular day. 
If McFadden had made his entries from oral statements made by per- 
sons having knowledge of the number and contents of logs floated 
each day, such entries would not hâve been compétent without 
caUing the persons who knew the facts, and on whose authority the 
entries had been made. Is there any distinction in the evidential 
value of entries made on the oral statement of clerks or servants 
who know the facts and mémorandum made for convenience in aid- 
ing the memory of such clerks or servants? We can see none. Mr. 
McFadden's book could not refresh his memory as to the facts sought 
to be established by his entries, for the obvions reason that he had no 
Personal knowledge of the truth of the facts recorded by him. That 
the book was not admissible to refresh McFadden's memory is there- 
fore most obvions. Whether memoranda made by a witness of facts 
conceming which he had personal knowledge are admissible as 
independent évidence, or for any other purpose than to refresh the 
memory of the witness, is a question upon which there is great con- 
flict of authority, and an open question in the courts of lie United 
States. Bâtes v. Preble, 151 U. S. 157, 14 Sup. Gt. 277. Was this book 
receivable as independent évidence under the common-law rule con- 
cerning the admission of books of account? In the case last cited, 
Mr. Justice Brown said: 

"There la no doubt that books of accounts, kept In the usual and regular 
course of business, when supplemented by tiie oath of the party who kept 
them, may be admitted ta évidence," etc. 

He adds: 

"But whethK- this rule extends to memoranda made by a witness contem- 
poraneoTisly with the event they purport to record is open to very considér- 
able doubt, courts and elementary wrlters belng about equally divided on 
the Bubject 1 Greenl. Et. § 437, note 3; 1 Smith, heaâ. Cas. (6th Am. Ed.> 
608. 510. In New îork they are held to be admissible. Halsey v. Sinse- 
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'ïràtikh.iS N.' Y. 485. The cases ta Massachusetts appiaréâûy favor «, ditter- 
fettt )VleWi Com. V. Forw 7 Gray, 585; Duggàn vrWihùaey, 11 Allen, 572; 
OoW. V* Ford, 180 Mas». ,64; Oom. v> Jeffs, 132 Mass. 5." 

Tfiéibopk involved is not what tlie common-làwrule dénommâtes 
a "ttbtaesman's bpolîl" In no true sensé was it a Ibbpk of accoimts 
ait ail. ' iàt Most it |)urports to contain îïi,ëiiiotârida made con- 
^éia|)praneously With tte f act \^iiich they purpdrt to record. That 
fect is the âg^egaté Inmber coûtënts of tlie l'ogs'plàced in the rirer 
on eàcÏL 6f a séries of diays f rom a lumber camp abdvë the sawmills of 
the dompEny for which tiiey had been eut. If admissible as inde- 
pendent évidence at âll, it must be, jiot because the book is technicâlly 
an àccotint book, but npon some nile making memoranda made by 
a witneSs admissible as ihdependent évidence of tbe truth of the facts 
thns rfecordéd. 

Thé case ûif Chaflee v. U. S., 18 Wall. 516,,is rniicli in point, itias- 
much as;, thé certiflcàte book there received as évidence was subject 
to thé objection thàt it was not strictly a book éf accounts, nor was 
it kept by one whd personally knéw the correcthess ôf the facts re- 
Corded. 'Thère, as hère, the memoranda wëre based ou data fur- 
BiShed by others. The court in that case said that for the admis- 
sibUiiJr of such entries the rule required, "not merely that they shaU 
bé conteïnpiotaneous #ith the facts to which they relate, but shall 
TDè made by parties hàving persohal knowledgë of the facts, and be 
COrroborâted by their testimony, if living and accessible, or by proof 
of theii* hàndwriting, if dead or insane, or beyond the reach of the 
prOcéss or commission of the court." It added: '"This knowledgë of 
the itarty making the entry is essential to its àdmissibility." Id. 541. 
In Insurance Co. v. Weide, 9 Wall. 677, the suit was for the value of 
a stock of goods destroyed by fire. The stock inventories had been 
destlPbyèa, as weU as some of tlie boôks of aceouhts. A daybook and 
ledger Weite offered in évidence; and a memorandun^ on the fly leaf 
of the lëdger, containihg an abstract froin the lost inventories. The 
books ahd this fly-leaf mémorandum were admittéd in évidence. Mr. 
Justice Nelson, in an opinion sustaining the ruling, saying: 

"There cân be no doubt but the daybooks and ledger, the entries upon which 
weré tëstlfled to be correct by the persons who made thém, were properiy ad- 
mittéd. They would not hâve been évidence, par se, but, wlth the évidence 
acconjpanylng them ail, objection was removed." 

The abstract on thé fly leaf was also held admissible, proof of the 
loss 6f l^é original inventoriés belhg made, and the correctness of 
the facts shown by the memoratid'iim having been testified to by the 
plaintiff who made the entry. 

But it is argued thàt Foley cpuld hot be found, and that, therefore, 
the memoranda made upon his knowledgë were admissible. This con- 
tention is sought to be supportèd by the rulè stated by Mr. Justice 
Keld, and heretofore quoted. The observation of Mr. Justice Story 
in Nicholls v. Webb, ^ Wheat 331, is also thought to justify such an 
extension, of the rule of évidence. That observation quite meets 
our approval. It wa,8 this: 

"The mies of évidence; are of great importance, and cannot be departed 
from, without endàngeti'n^ priva'te as well as public rights. Courts b( law 
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arç, therefore, extremely cautions in the introduction of any new doctrines 
of évidence which trencli upon old and established prlnciples. Still, how- 
ever, it Is obvions thàt, as the rules of évidence are founded upon gênerai in- 
terest and convenience, they must, from time to time, admit of, modifica- 
tions, to adapt tliem to tlie actual condition and business of men, or they 
would worii manifest injustice." 

When the principle so well stated by Judge Story is invoked to 
induce aii extension of the rules of évidence relating to books of 
accounts, ît should be borne in mind that, since the parties to a suit 
are no longer incompétent as witnesses, books of account are deprived 
of much of the peculiar signiflcance which formerly attached to them. 
It was always compétent for a litigant to call his clerk or other 
étranger, who had personal knowledge of the correctness of the book 
entry, to testify, using the book, if the witness had kept it, as a means 
of ref reshing his memory. So in this case Foley was a compétent wit- 
ness to the correctness of the memoranda shown by the tally boards. 
Did the book kept by McFadden become compétent independent évi- 
dence because Foley could not be found and produced as a witness? 
Thei'e is nothing, when rightly understood, in either Chaffee v. 
U. S., or Nicholls v. Webb, which wUl justify such a conclusion. In 
the case last cited the question was whether the book kept by a 
notary public, showing his action upon commercial paper placed in 
his hands to be protested, could be used as évidence of the facts there 
recorded by the notary after his death. The opinion was by Mr. 
Justice Story, and the rule conceming such books was thus stated: 

"We thinli it a safe principle that memoranda made by a person in the 
ordinary course of his business, or acts or matters which his duty in such 
business requires him to do for others, in case of his death, are admissible 
évidence of the acts and matters so done. It is, of com-se, liable to be im- 
pugned by other évidence, and to be encountered by auy presumptions or 
facts which dimlnish the credibility or certainty. A fortiori, we thinli the 
acts of a public offlcer, like a notary public, admissible, although they may 
not be strictly officiai, if they are according to the customary business of his 
office, since he acts as a sworn officer, and is clothed with public authority 
and confidence." 8 Wheat. 336. 

Now, if Mr. McFadden had made thèse entries from his own 
Personal knowledge, the book might hâve been compétent évidence 
for the plaintiff, upon évidence of that fact and of the further fact 
that he was "dead or insane, or beyond the reach of the process or 
commission of the court." In this case, McFadden knew nothing of 
the correctness of the facts which he recorded. His death or ab- 
sence could -not make admissible évidence which was inadmissible 
if he were présent. As the entries were not made by Foley at ail, 
the book not being one kept by him, his déclarations, either written 
or verbal, were incompétent as supplementing a book which he had 
not kept. To extend the admissibility of books founded on the déc- 
laration of absent or dead witnesses is not authorized by decided 
cases, and would not be justiâed by our idea of a wise policy. The 
failure of the appellees to produce Foley was doubtless due to their 
great lâches in bringing this suit; several years having elapsed after 
their action accrued before this suit was begun. Their négligence 
should not operate to place their adversaries under ail the disad- 
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yantages cooseqaent upon being subjected to the effect 6f hearsay 
eyidence. For the error in the admission of this bock, the judgment 
must he reversed, and a new trial awarded. 



Ex parte LHNNON. 

(Circuit Court of Appeals, Slxth Circuit. October 2, 1894.) 

No, 175. 

1. Habbas Corpub— Eppect op Wmt. 

The wrlt of habeas corpus does not perform the office of a wrlt of error 
or an appeal In respect to the proceedlngs complained of, If, In such pro- 
ceedlngs, the court had jurlsdictlon of the subject-matter and of the 
pOTSon. 

2. Fkderal Question— Interstate Commerce. 

A suit by which a rallroad company engaged In Interstate commerce 
seeks to restraln other rallroad çompanles, having relations wlth It In 
such commerce, from rèfuslng it the rlghts and privilèges accorded It by 
law, as an agency In such commerce, Is one Involvlng a fédéral question, 
since It seeks to enforce rlghts secured by the Interstate commerce act. 
8; Injdnotion— Violation of— Notice. 

It Is not necessary, In order that a person should be bound to obey an 
Injunctlon restralnlng a party to a suit, hia agents, etc., from doing an act, 
that such person should himself be a party to the suit, or should be 
served wlth a copy of the Injunctlon order, but It Is sufflclent that, being 
such agent, he bas actual knowledge that the order has been made, to 
make him liable to punlshment if he alds or assists the party to vlolate 
the injunctlon. 

Appeal from the Circuit CJoiirt of the United States for the 
Western Division of the Northern District of Ohio. 

Application by James Lennon for a writ of habeas corpus. The 
circuit court denied the application, and the petitioner appeals. 

ThIs was a proceeding by habeas corpus Instltuted in the court below by 
the petitioner, James Lennon, to be relleved from Imprisonment to which he 
was committed to enforce the payment of a fine Imposed by that court upon 
him for the violation of an Injunctlon ordered by It in a cause thereln pendlng 
between the Toledo, Ann Arbor & North Michigan Rallway Company, as 
complainant, and the Lake Shore & Michigan Southern Rallway Company 
and five otlier rallroad companies and two managing oflicers of other çom- 
panles, as défendants. The clrcumstances ont of which the présent proceed- 
lngs grew were substantlaJly thèse: The locomotive engineers of the flrst- 
named rallway had. In current phrase, "gone out on a strike." The Associated 
Brotherhood of Locomotive Engineers, to which they belonged, and of which 
the engineers on the Lake Shore & Michigan Southern and the other rallroad 
companies were members, had taken up thelr cause, and indicated their pur- 
pose to refuse to take from or dellver to the Toledo, Ann Arbor & North 
Michigan Rallway Company cars of freight comlng from or destlned to 
points on the llne of that road, the natural conséquence of which would be 
to compel lie other rallroad companies to discontinue Interstate freight 
trafflc relations wlth it. The Toledo, Ann Arbor & North Michigan Rallway 
Company, finding Itself in this situation, hampered and impeded In Its busi- 
ness, flled Its blU in the court below agalnst the several rallroad companies 
and offlcers above mentloned, setting forth its employment and agency In 
Interstate commerce, and Its relations wlth the other rallroad companies in 
that business, and that thèse companies threatened to refuse and deny to it 
the rlghts and privilèges accorded to It by law as an agency In such com- 
merce, by refrainlng from receiving from or dellvering to It freight which 
was In course of transportatlon from state to state, and praylng for an In- 
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junctlon restraining the défendant companles, thelr offlcera, agents, servants, 
and employés, from refusing to ofEer to the complalnant ail reasonable and 
proper and equal fadlities for the Interchange of trafiic with it; from re- 
fusing to receive from the complalnant, for transportatlon over thelr re- 
spective llnes, any and ail cars of frelght which might be tendered to them 
by It; and from refusing to deliver to the complalnant ail cars of frelght 
whlch might be billed over its Une of railroad. Upon the flling of this bill, 
the court awarded an injunction against the défendants therein, ordering 
and enjoining them, their offlcers, servants, agents, and employés. In the 
terms, substantially, as prayed In said bill. The Injunction was issued ac- 
cordlngly, bearlng date MarcU 11, 1893. The petitloner was a locomotive 
englneer in the service of the Lake Shore & Mlchigaa Southern Company, 
and a member of the association above mentioned. On the foUowing 18th 
day of March, the complalnant in that suit made an application to the court, 
stàting that the petitloner and others having notice of the injunction had 
vlolated It, in that they had refvsed to haul certain cars laden with Interstate 
frelght, standing on the tracks and in the yards of the Lake Shore & Mlchi- 
gan Southern Railway, destined to delivery at points along the Une of the 
Toledo, Ann Arbor & North Mîchigan Railway by the said last-named rail- 
way; that they had refused to obey the order and mandate of the court, 
and had deserted thelr locomotives and englnes for the reason that they 
were required to haul the frelght golng to the Toledo, Ann Arbor & North 
Mîchigan Railway Company,— and praylng that they be arrested and pun- 
Ished for thelr contempt. An order of arrest was issued, and the petitloner 
and others were brought before the court. The petitloner pleaded not guUty. 
A hearlng was had, and évidence was adduced by both sides upon the issue 
thus made. The court, upon hearlng the évidence and arguments of counsel 
for the respective parties, found the petitloner guilty, and adjudged him to 
be in contempt, and that he pay a fine of $50 and costs, and stand commltted 
untll the fine should be pald. Thèse proceedings, includlng the opinion of the 
court therein, are reported in Toledo, A. A. & N. M. Ry. Co. v. Pennsylvania 
Co., 54 Fed. 746. The petitloner thereupon resorted to the same court for a 
writ of habeas corpus, and, this belng denied, he appealed to the suprême 
court of the United States. That court, holding that it had no appellate 
jurisdiction in the case, dlsmissed the appeal. In re Lennon, 150 U. S. 
393, 14 Sup. et. 123. He then renewed hls application to the circuit court 
for the writ, and, that belng denied, he brings hls case hère by appeal. 

G-. M. Barber, Frank H. Hurd, and J. H. Southard, for appellant. 
George C. Greene, for L. S. & M. S. Ey. Co. 

Before LUETON, Circuit Judge, and BAER and SEVERENS, Dis- 
trict Judges. 

SEVERENS, District Judge, haTing stated the case as above, de- 
livered the opinion of the court. 

In exercising its jurisdiction upon this pétition, the circuit court 
was bound to observe the well-settled rule that the writ of habeas 
corpus does not perform the office of a writ of error or an appeal, in 
respect to the matters of fact involved in the proceedings complained 
of. If, in those proceedings, the court had jurisdiction of the sub- 
ject-matter and of the person, the validity of its judgment cannot 
be collaterally attacked on this writ for error in the original suit, 
nor can the truth of the facts there found be controverted in the new 
and collatéral proceedings» Ex parte Terry, 128 U. S. 289, 9 Sup. 
et. 77; Cuddy, Petitloner, 131 U. S. 280, 9 Sup. Ct 703; Savin, Peti- 
tioner, 131 U. S. 264, 9 Sup. Ct. 699; In re Tyler, 149 U. S. 167, 13 
Sup. Ct. 785; U. S. v. Pridgeon, 153 U. S. 48, 14 Sup. Ct. 746. In 
the latter case it was said by Mr. Justice Jackson, in delivering the 
v.64F.no.3— 21 
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opinion' of.the court, that "under awrit of habeas corpus the inquiry 
is ftâdressed, not to errors; but to thç question whether the pî-ôceed- 
iûgs '^ûd the judgment rendered th,ereiii are for any reason nuUities; 
andj.uoless it is aflarm9,tively shQTyn that the judgment or sentence 
under which the petitioner is confined is void, he is not entitled to his 
discharge." See, also, Ghurch, Hab. Cîorp. 227 ; Turner v. Conkey, 132 
Ind. 248, 31 N, E. 7l7. TMs court is, Of course, bound by the same rule 
in determining the case on appeal. If the conviction and punishment 
ordered by the court were not open to an appeal, it was none the less 
final on that account In the case of Johnson v. Wharton, 152 
U. 8. 252, 14 Sup. et. 608, the défendant sought to obviate the 
conclusive effect of a former judgment between the same parties in 
a suit tried and determined in a circuit court of the United States, 
upon the ground that the amount of that judgment was too small 
to énàble the défendant tp obtain a retiew in a court of error. The 
défendant was, howerer,; hdd coiicluded by thé former judgment, 
Mr. Justice Harlan, dellverlng the opinion of the court, saying that 
"the (Question is not controlled by the inquiry whether the judgment 
in the flrst action could be reTiewed upon appeal or writ of error." 
In that opinion the raie was spoken of as a gênerai one, "having 
its foundation in a wide public policy, and deeply imbedded in the 
jurisprudence of 'ail civUized countries, that the final judgment of a 
court — at least one of gênerai jurisdiction — compétent, under the 
law of its création, to deal with the parties and the subject-matter, 
and having acquired jurisdiction of the parties, concludes those 
parties aiid their privies in respect to every matter put in issue by 
the pleàdings and determined by the court." 

The errors assigned by the petitioner are four in number. The 
first is that the court erred in holding that there was a fédéral ques- 
tion presented by the bill of complaint, and that on that account it 
had jurisdiction of the case in which the order of injunction was 
issued. In support of this assignment it is argued that although 
the bill avers the citizenshlp of the complainant to be in the state 
of Michigan, and that of the défendants to be in other states, yet 
that it was subsequently developed in the proof that the Michigan 
Central Bai|road Company, one of the défendants, was a citizen of 
Michigan, instead of Ohio, as alleged in the bill. While this is not 
technically a fédéral qijestion, and so pot strictly within the assign- 
ment of error, we shaU disregard the variance. It may well be 
doubted_ whether, in view of the fact that defective and insuflScient 
allégations pfcitizenship in the pleàdings do not render the pro- 
ceedings and: judgmente of the cirçiiit courts absplutely void, but 
only void^bji^ on error or appeal» th^ petitioner has any standing on 
wjiiçh he caj;i çpllaterally attack the jurisdiction on such ground, 
àpdf set up for hiniself the privilège of determining that question 
for,;the court,., and thereupon treat its mandate as void. Kemp's 
Lèp^ee V, Kennedy, 5 Cranch, 173 ; Skillems v. May's Ex'r^ 
& Cranch, ,267j Gameron v. Mcïlobérts, 3 Wheat. 591; McCom^ick 
v., Sullivanl^ ipiiWheat. 192; E:: parte Watldns, 3 Pet. 193. Thèse 
and other lat^p cases are reyiewed in Dowell v. Applegate, 152 U. Si 
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327, 14 Sup. et. 611, where it was declared that the doctrine had 
been already established that a judgment or decree of a circuit court 
of the United Stktes cannot be collaterally assailed, or treated as a 
nuUity, even though its jùrisdiction as to citizenship do not appear 
on the record. But there can be no doubt whatever that, so far 
as concems the petitioner, the court had jùrisdiction of the case. 
If the citizenship of the Michigan Central Eailroad Company was 
not as stated in the bill, it was the privilège of that défendant to 
raise the question, and hâve the bill dismissed as to it, and thereupon 
the suit could proceed against the other défendants. Hom v. Lock- 
hart, 17 Wall. 570. Upon the record, the requisite citizenship ex- 
isted. It could not be tolerated that the petitioner should, upon 
an assumption that the bill would be challenged and disproved in 
this particular, undertake to defy an order of the court to which he 
was subject. But, independently of the citizenship of the parties, the 
case was one in which the complainant sought to enforce rights se- 
cured to it by a law of the United States; that is to say, the Inter- 
state commerce act. Although some criticism of the allégations of 
the bill in that regard is made by counsel for petitioner in the sec- 
ond branch of the argument on this head, and although it may be 
admitted that the pleading is not very précise, yet we think it suffi- 
ciently appears from the bill that the complainant therein set up 
rights accorded to it by that act, and sought relief from the court 
against their threatened violation. The contention, therefore, that 
the court had no jùrisdiction of the case in which the proceedings 
for contempt took place, is not sustained. 

Secondly, it is assigned as error that the court f ound that petitioner 
had such notice and knowledge of the order of injunction as to be 
punishable for a violation of its provisions. The argument is that — 
Mrst, the petitioner was not a party to the suit; and, second, that he 
was not served with the order of injunction, or with a copy of it. 
As to this, it is not necessary that one should be a party to the suit 
in which an injunction issues, in order to render him liable to punish- 
ment fbr a violation of it. Any person who, having notice that such 
an order has been made against a party to the suit, aids and assists 
that party in its violation, is as much amenable to proceedings for 
contempt as if he were a party named in the record. Wellesley v. 
Mornington, 11 Beav. 181; Korke v. Kussell, 2 Lans. 242; High, Inj. 
§ 1435. This rule is of peculiar application where the actual party 
is a corporation, for in such case the act enjoined, if done at ail, must 
be donë by some officer, agent, or servant to whose province the par- 
ticular act relates. In the présent case, the conduct imputed to the 
petitioner was one actively and directly impelliag the Lake Shore & 
Michigan Southern Eailway Company, whose servant he was, to the 
violation of the order of the court. In respect to the objection that 
he was not served with the injunction, or a copy of it, it is to be said, 
also, that this was not necessary. If he had notice of the fact that it 
was ordered, that was enough. High, Inj. § 1422, and cases there col- 
lected. But it is contended that the évidence on the hearing in the 
proceedings for contempt did not prove that he had such notice. 
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Tbls question was ralsed and fully litigated on that hearing, and the 
CQ^jtt h0ld against the petitioner, We are very strongly inclined to 
tiîîiik that the question was concluded by that flnding- But if that 
point were still open in the case, upon the suggestion that the court 
çonld not acquire jurisdiction pyer the petitioner without évidence 
of the neçessary fact by simply deciding that it had such jurisdiction, 
référence to the proof which is ih the présent record shows that there 
was ample évidence from which the court could hâve found that the 
petitioner had notice of the order. It Is claimed that the évidence 
shovred that the petitioner, when required to take the objectionable 
car into hls train, quit the service ôf his employer; but the évidence 
shoT(?ëà that he was shortly after ih its service, and it was a question 
for the court whether his quittihg was actual or otherwise. It is 
therefqre unnecessary for us to discnss the question under what cir- 
cuiïistances a locomotive englneer may quit the service of his Com- 
pany. 

The third and fourth assignments of error are concluded by what 
has already been said. They are that the court "erred in holding 
that the acts set out in the afi3da,vit were in violation of the order of 
injunction," and that "it erred in holding that under the facts, as 
stated in the bill, in connection with those set forth in the aflSdavit 
and those proven at the hearing, a court of equity had jurisdiction 
to issue the injunction which was Issued in the case, and to punish 
appellant for contempt in disobeying its command." It is manifest that 
thèse are, in substance, mère allégations of error in the findings of fact 
and law by the court in the proceedings for contempt; and, under the 
rule preliminarily referred to in this opinion, they were not review- 
able in the court below in this proceeding, nor can they be reviewed 
hère. If there be an exception to this proposition in the fourth as- 
signment, in so far as it refers to the jurisdiction of the court, it is 
covered by the points already decided. The question is much dis- 
cussed by counsd for the petitioner in their brirf whether the court 
could rightfuUy award what is termed a "mandatory injunction" in 
taie principal case. Whatever objection there might be to this, it 
touches, not the jurisdiction, but the propriety of its exercise upon 
the then existing facts. Undoubtedly, a court of equity has author- 
liy to order an injunction of that Idnd. Whether it should do so in 
a given case is a matter depending upon its vIew of the facts, and, 
even though there should be error in the décision, that does not 
affect the validity of the order. It must be respected untU reversed. 
The power and duty of the court in ordering such a writ were fnlly 
considered in an opinion delivered by Judge Taft upon a motion for 
an iiajunction against still other parties in the original suit out of 
which the présent proceeding issued. Toledo, A. A. & N. M. By. Oo. 
V. Pennsylvania Co., 54 Fed. 730.' We abstain from any considération 
of the subject now, for the reason that that branch of the case has 
been brought hère for review, and because, also, we are of opinion 
that the question whether the order hère involved was a proper one, 
In the circumstances, cannot be coUaterally reviewed in this pro- 
ceeding. It follows that the order appealed from should be afSrmed. 

ITlie appeal In thia cam has been volontarlly dlsmtased slnœ this opinion was flled. 
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(Circuit Court of Appeals, First Circuit June 4, 1894.) 

No. 95. 

L CiBOniT COUET OF ApPBALS— JUEISDICTION — DBTBRMINraG CiRCUIT CODBT 

Jtjbisdictign. 

Tlie rule that, under the act ereating the circuit court of appeals (sec- 
tion 5, cl. 1), sucli court bas Jurisdiction over questions touching the 
Jurisdlcticn of the circuit courts, unless the issue has been made In 
the court below and certifled to the suprême court as directed by the act, 
notwithstanding section 6 apparently depriTes the circuit court of ap- 
peals of such jurisdiction, is not limited by the subséquent clause of sec- 
tion 5, touching cases Involving the constructioD or application of the 
United States constitution; and thô circuit court of appels has jurisdic- 
tion, on appeal by a petltloner for a wrlt of habeas corpus from a judg- 
ment remandlng hlm to the custody of an insane asylum, to pass on the 
jurisdiction of the circuit court, when such jurisdiction Is challenged on 
constitutional grounds. 

8. Habbab Coepus — Jdeisdiction of Circuit Couet — Sufficiency of Péti- 
tion. 

A pétition for a wrlt of habeas corpus, which merely allèges that peti- 
tloner is restrained in violation of the constitution and laws of the United 
States, and Is lUegally imprisoned without due process of law, but does 
not set out In détail anything touched by the fédéral laws or constitution, 
does not state facts givlng the circuit court jurisdiction. 

& Samb— Insane Petitioneb— Appeal et Prochein Ami. 

The prochein ami of an Insane petitioner for a wrlt of habeas corpus 
may appeal from a judgment of the circuit court remanding petitioner to 
an insane asylum, and may prosecute such appeal until especially chal- 
lenged for some cause, or until the circuit court of appeals, for some rea- 
son satisfactory to it, appoints a guardian ad litem therein; and It la 
for thls purpose Immaterial whether such prochein ami was superseded 
as such lu the circuit court. 

4 Bame — Kemand of Insane Petitionbb — Contempt — Removal of Peti- 
tioneb. 

An insane petitioner for a writ of habeas corpus was remanded by tho 
circuit court for the district of Massachusetts to the custody of the Mc- 
Lean Asylum of the Massachusetts General Hospital. Afterwards, he 
was removed from such asylum to the Butler Insane Asylum, at Provi- 
dence, withla the district of Bhode Island, but wlthln the same circuit 
After such removal a citation on apjmal by his prochein ami was allowed, 
and the circuit court ordered that, pending the appeal, petitioner should not 
be removed from the jurisdiction, but should remain In the district of 
Massachusetts, subject to the further order of court Afterwards, the cir- 
cuit court of appeals ordered that petitioner go Into and remain in the 
custody of the marshal of the district of Rhode Island, at the said Butler 
Insane Asylum, until the further order of the court and that such order 
was without préjudice to any question. EM, that a pétition by such 
prochein ami, In the drcuit court of appeals, for process of contempt be- 
cause of such removal, should be dismissed. 

S. Same. 

Nor under the circumstances of thls case can rule 33 of the circuit 
court of appeals form the basis of an attachment for contempt by such 
court because of the removal of petitioner to another district, after the 
judgment remandlng hlm. 

8. Same. 

In such case, Rev. St f 765, which relates to proceedlngs on appeal to 
the suprême court authorized by section 764, as amendeâ by Act Marcb 
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3, 1885 (23 Stat. 437), does not apply, slnce such section bas no référence 
' iWïtilleals to the circuit court otrappeala, whlch do not dépend on Eer. 
St. §1 763, 764, but on the actesta^lftWng such court 

This wfts a pétition by ,Williap> H* King, by Caleb Eaton, his next 
friend, for a writ of haîaeas corpus. Tlie circuit court discharged 
the writ, and remanded petititinei" to the custody of the McLean 
Asylum pf the Massachusetts General Hospital. Petitioner ap- 
pealed. Àfter appeal, appellant filed a pétition for a process of con- 
tempt^ on the groufld that he had been removed fronl such asylum, 
in the district of Massachusetts, 16 the Butler Insane Asylum, at 
Providence, within the district ofEhode Island. 

Ildward Avery, flenty Hyde Siriith, and James Tillinghast, for peti- 
tioner. 

Gwrge 0. Shattuck, William FiWharton, and William A. Munroe, 
for Massachusetts Ctenèral Hospital, McLean Asylum. 

William F. Whartoii,f6r Edward Cowles. 

George Ô. Slhattuck, for the Butler Hospital. 

G«orge O. Shattuck, Richard L. Sweezy, and William A. Munroe, 
for George Gordon King. 

Before PUTNAM, Circuit Judge, and NELSON and WEBB. Dis- 
trict Judges. 

PUTNAM, Circuit Jtidge. This hearing was based on two péti- 
tions, — one filed by the appellant on the 15th day of May, 1894, 
setting ont that since thë writ was discharged in the Court below, 
and the petitioner, King, remanded, to the custody of the McLean 
Asylum of the Massachusetts General Hospital, one of the appel- 
lees, the petitioner was removed frOnl that asylum and out of the 
district of Massachusetts, to the Butler Insane Asylum, at Provi- 
dence, within the district of Rhode Island, but within this circuit, 
and therefore praying for process for contempt, and also praying 
the protection of the court, that the petitioner may be forthwith 
taken into its custody, and that "he shall be brought and had before 
this court, to be deâlt with as to justice and right shall appertain." 
The other pétition wq^ filed on the 22d day of May, 1894, by the 
Massachusetts General Hospital, praying for dismissal of this ap- 
peal; but itneed not be stated, except as hereinafter referred to. 

Ordinarily, the flrst Question tôt considération is that of the 
jurisdiction of this court; but it is more convenient, in the présent 
case, to look at the outset at that of the jurisdictioû of the circuit 
court. This is sought to be maintained on two grounds, — one, that 
the pétition for the writ of habeas corpus raises a fédéral question, 
— and the other, that it shows diverse citizenship. 

Notwithstanding the letter of the act establishing this court, as 
f ound in the opening paragraph of the sixth section, apparently de- 
prives thig court of jutiSdiction oyer fundamental questions touch- 
ing the jùrisdictibn bf the circuit courts, yet, iû view of the provi- 
sion found in the flrst clause of the fifth section for especially cer- 
tifying questions of tbat particular class to the suprême court, that 
court bas held that, notwithstanding that clause, we hâve jurisdic- 
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tion over such questions, unless the issue has been made in the 
court below and certifled to the suprême court as directed by the 
Btatute. We need cite only the latest cases on this point. Carey 
V. Kailway Ce, 150 U. S. 170, 14 Sup. Ct. 63, and Maynard v. Hecht, 
151 U. S. 324, 14 Sup. Ct. 353. Thèse décisions render it unnecessary 
that we should consider Manufacturing Co. v. Barber, 9 C. C. A. 79, 
60 Fed. 465, or Sugar-Eeflning Co. v. Johnson, 9 C. 0. A. 110, 60 Fed. 
503. We are clear that this rule is not limited by the subséquent 
clause of the same flfth section, touching cases involving the construc- 
tion or application of the constitution of the United States, and that 
we hâve jurisdiction, on records in the form of that now before us, 
to pass on the jurisdiction of the circuit courts as much when that 
jurisdiction is contested on constitutional grounds as when it dé- 
pends solely on the construction of statutes. In this instance, sub- 
séquent enumeration in the statute does not operate as an exclusion. 
In view of the fact that the jurisdiction of the circuit courts may al- 
ways be challenged on constitutional grounds, any other interpréta- 
tion would bring the statute to unf ruitf ul results. 

The pétition allèges that the petitioner is restrained in violation 
of the constitution and laws of the United States; but this alléga- 
tion is only a formai one, covering conclusions of law as well as 
of fact (Cuddy, Petitioner, 131 U. S. 280, 286, 9 Sup. Ct. 703), so that 
it is necessary to look elsewhere in the pétition for spécifie alléga- 
tions raising this issue. There are none. It is not claimed that 
the pétition sets out anything touched by the fédéral laws; and for 
the rest, while it allèges an illégal imprisonment, without due 
process of law, it does not show that such process was refused by 
the state, which is essential under the fourteenth amendment, 
or by the United States, which is essential under the fifth amend- 
ment. The latest statement of this last rule is in Miller v. Texas, 
153 U. S. 535, 14 Sup. Ct. 874. If the facts set out show any illégal 
détention, it is only in violation of the common law, or of the statutes 
of Massachusetts. Therefore, the circuit court had no jurisdiction, 
unless on the ground of diverse citizenship. 

The question thus raised, namely, that of the jurisdiction of the 
circuit courts in matters of habeas corpus merely on the ground 
of diverse citizenship, has remained undecided by the suprême court 
for over a century, although Judge Story, at the circuit, took juris- 
diction on this ground, apparently without hésitation. U. S. v. 
Green, 3 Mason, 482, Fed. Cas. Xo. 15,256. Under thèse circum- 
stances the question must be regarded as a grave one, and, in the 
limited time given counsel, they hâve not had opportunity to discuss 
it in this case with fuU appréhension of the original habeas corpus 
statute, now Kev. St. § 751, nor of the late statutes touching the 
jurisdiction of the circuit court, nor of the distinction, if any is 
essential to the proceedings at bar, between cases of mère unlawful 
détention and those in which the court sits as parens patriae. We 
therefore direct this question to be reargued, in connection with the 
argument on the merits of the case. 

With référence to the jurisdiction of this court, we are flrst met 
by the claim that Eaton, as next friend, could not take this appeal. 
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W« deem it nnîmportant to inquire whether he was, eîtlier expressly 
or impliedly, superseded as such in the circuit court. This appeal 
having sole référence to this court, this court will admit its own 
prôchein ami or guardian ad liteni, regardless of the circuit court 
In favor of liberty, we think we ought to receive the appeal, and 
admit the prochein ami, until he is especially challenged for some 
cause, OE until we, for some reason satisfactory to ourselves, ap- 
point a guardian ad litem in this court At présent there seems no 
occasion to make this latter appointment. It is intended that ail 
proceedings in the circuit court may be challenged on appeal in 
habeas corpus cases. In re Neagle, 135 U. S. 1, 42, lO Sup. Ct 658. 
And, in favor of liberty, there certainly should be an opportunity 
to do 80. Unless a prochein ami may intervene, as haslbeen doue 
in this case, for the purpose of taking an appeal, this gênerai chal- 
lenge could not be effected when the proceedings had been dis- 
missed below by a prochein ami or guardian ad litem, with the ap- 
proval of the court, as under tbose circumstances the prochein ami 
or guardian ad litem would not appeal if he could. Circumstances 
might be such that, if the person in whose behalf proceedings had 
been commenced had been brought into court on habeas corpus, he 
might personally intervene by appeal; but, on the other hand, 
the aid of a prochein ami, in cases of this character, including ap- 
peals, is necessary for the protection of those who, on account of the 
rigorous nature of their détention, or of their mental inability, are 
incapable of acting for themselves. There is no practice which re- 
quires us, at the outset, to inquire whether, under the circumstan- 
ces of this case, King himself had opportunity, or was capable, of 
taking an appeal in person; and, in favor of liberty, we ought not 
to do 80, as the record now stands, or at this stage of the cause. 
Wherever a proceeding is commenced by prochein ami, the presump- 
tion that it was properly so commenced stands until rebutted ; and 
what, under that contingency, would be the further progress of the 
cause, need not now be considered. It is enough to say that while 
an appeal or a writ of error is, for some purposes, not an original 
proceeding, each is so far of that nature that the same reasons 
which justify the interposition of a prochein ami in instituting 
the original cause may justify the intervention of the same person, 
or another person, in the character of a new prochein ami, to insti- 
tute such appeal or writ of error. In fact, circumstances can easily 
be conceived why this should be allowed even when the original suit 
was brought by the plaintifE or moving party in person or by at- 
torney. That such is the law would be cleariy apparent in the 
event the original plaintiflf or other moving party was suddenly 
stricken by a violent mental disease at the very period of time 
within which the law permits an appeal or a writ of error to be 
taken or sued ont. William Henry King's Case, 161 Mass. 46, 36 
N. E. 685, if it touches this point at ail, may easily be distinguished 
by the summary nature of the appeal to \^1uch it related, which 
seems essentially unlike the appeal in the présent cause to a new 
tribunal. At the most, it could not be allowed to control our prao* 
tice or our discrétion. The broad and flexible character of the 
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rules of piactice relating to next friends and guardiams ad litem, 
and their adaptability to reach eyeiy case where they can be needed 
for the protection of those classes wMch they are intended to pro- 
tect, or for effectuating natural justice, will be made plain by turning 
to Story, Eq. PI. (lOth Ed.) § 57, and séquence, and Daniel!, Ch. Pr. 
(5th Ed.) p. 74 et seq. ; bearing in mind that the gênerai rules which 
apply to infants, in thls particular, apply aiso to persons of diseased 
intellectual powers, and to other classes which need not be enumer- 
ated. 

If the pétition had been so framed that the court below would nec- 
essarily pass on some question arising under the constitution of the 
United States, or had in fact done so, or if this appeal required the 
considération of any question of that class, other than that of the 
jurisdiction of the circuit court, we would be embarrassed by the 
fourth clause of the fifth section of the act establishing this court, 
in connection with the flrst paragraph of the sixth section; but 
it will be seen from the explanations we hâve given, and the history 
of the case, that no constitutional questions were passed on by the 
court below, or now arise. As the reasons of appeal bring up for 
review only questions relative to the proceedings of the court below 
in connection with the guardian ad litem, and exclude the considér- 
ation of any touching the construction or application of the consti- 
tution of the United States, and especially as it is not certain thaï 
the circuit court will ever, even if the case is remanded to it, be re- 
quired to pass on any constitutional question, our jurisdiction ii, 
clear. Although the fourth clause referred to is not inapplicabLi 
merely because other questions than those of a constitutional 
character may be involved, on which the suit might hâve been dis 
posed of (Mshimura Ekiu v. U. S., 142 U. S. 651, 664, 12 Sup. CI 
336, and Horner v. U. S., 143 U. S. 570, 577, 12 Sup. Ct. 522), ye 
it is not enough that the construction or application of the consti 
tution is only incidentally involved, or may possibly come in issut 
(Carey v. Railway Co., 150 U. S. 170, 180, 14 Sup. Ct. 63; In re Len- 
non, 150 U. S. 393, 401, 14 Sup. Ct. 123). This is the gênerai rult 
în the application of kindred statutes, as shown in very numerou« 
décisions. Powder Works v. Davis, 151 U. S. 389, 14 Sup. Ot. 350 
A case of spécial signiflcance, although it relates to the jurisdiction 
of the circuit court, is Mining Co. v. Turck, 150 U. S. 138, 143, 14 Sup 
Ct. 35. There it was held that, when the jurisdiction of a circuit 
court is invoked solely on the ground of diverse citizenship, tht 
judgment of the circuit of appeals is final, although another ground 
for jurisdiction in the circuit court may be developed in the course 
of subséquent proceedings; and in determining this proposition tht 
suprême court referred fully to the construction given in prior cases 
to the gênerai statutes conferring jurisdiction on the circuit courts 
in cases involving fédéral questions. 

We now come to the pétition filed May 15th, touching the alleged 
oontempt and the custody of the petitioner pending thèse proceed- 
ings on appeal. As the basis of an attachment for contempt, the 
petitioner relies on the thirty-third rule of this court, and on Rev. 
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8t § 765^ aSiis section relatefi jto the proceedings on appeai to tlie 
suprême court especially autàoEÎ^ed by the preceding section of tlie 
Beyised Statutes, wMcli was ; spbsequently enlarged by amendaient 
bj: tbe act of March 3, 1885 (23 Stat. 437). It lias no référence to 
appeals to this court, wMch d^ not dépend on Eev. St §§ 763, 764, 
but on tbe act establishing tbis court, as construed by rarious dé- 
cisions of the suprême court rçlating thereto, the leading one of 
which is Lau Ow Bew v. U. S., 144 Û. S. 47, 12 Sup. Ct. 517. 

Neither was any order made in this case, as provided in the sec- 
ond clause of rule 33, which applies when a writ of habeas corpus is 
discharged after it has been issued, except only that the petitioner 
was remanded to the custody from svhichhe had been taken, namely, 
the Massachusetts General Hospital. No order was made that he 
be detained in the custody of the couii; or judge, or be enlarged on 
recognizance. Subsequently, an prder was made by the circuit 
court, after the citation on appeal was allowed, that pending the 
appeal the petitioner should nojtbe removed from the jurisdiction, 
but should remain in the district of Massachusetts, subject to the 
further order of the court. At tbat time he had been already re- 
moved to the Butler Insane Asylum at Providence, in the district 
of Rhode Island, but still withiji this circuit. The circumstances 
under which the petitioner was removed to that asylum were so 
clearly such as to négative any intent of disrespect to either this 
court or the circuit court that we hâve no occasion to consider 
whether the circuit court had the power to require the Massachu- 
setts General Hospital to retain, the custody of the petitioner, or 
whether this court has any power to punish for contempt of an 
order issued by the circuit court, or whether or not the appeal takes 
effectfrom the time it is claimed in open court, without any allow- 
ance thereof belng made by the court (Jacobs v. George, 150 U. S. 
415, 14 Sup. et 159), or, what is a more difficult question, whether, 
in view of the limitations with référence to proceedings for con- 
tempt imposed on the fédéral courts by Rev. St. § 725, either the 
circuit court or this court could proceed for contempt for an act 
looking to defeat indirectly the resuit of an appeal which had not 
been taken, but which might be expected, in the absence of any ex- 
press order regarding the same. It behooves counsel, who are re- 
sponsible to the court even where their clients may not be liable 
for contempt, to caution their clients as to their duty towards the 
court pending the possibility of an early appeal in cases like this at 
bar, and to advise them under such circumstances, in case change 
of custody is desired, to apply to the court touching the same. But 
we are not now called on to approve or disapprove what was done, 
or perhaps permitted to be done, as shown by the record now before 
us, and we refer to it only to prevent its being drawn into a précè- 
dent It is sufflcient for ail présent practical purposes that on the 
I5th day of May, 1894, this court passed the foUowtng order: 

"Ordered, that tie petitioner go into and remain in the custody of the mar- 
shal of the district of Rhode Island, at the Butler Insane Asylum, In Provi- 
dence, R. I., untU the further order of this court This order as to custody 
is without préjudice to any question." 
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For the future, if the court foresees any contingency whicli may 
justify it, the court, while appreciating the delicacy of dealing with 
the custody of persons alleged to be subject to mania or dementia, 
or other forma of mental or physical weakness, may deem it prudent 
to direct that before the final judgment of this court is announced 
the petitioner be brought back within the jurisdiction of the circuit 
court for the Massachusetts district, and it undoubtedly has the 
power to do so. It is not to be understood, however, from this, that 
we décide that an appeal in a matter of habeas corpus brings the 
body into the custody of this court, any more than on an appeal in 
an admiralty cause the res is transferred to its custody. We mean 
by this only that in one case, as in the other, and indeed in ail ap- 
peals, this court has the power to make ail interlocutory orders 
necessary to effectuate the purposes of the appeal, although this 
proposition seems to hâve been doubted in some of the other circuits. 

It is ordered that the order entered May 15, 1894, touching the 
custody of the petitioner at the Butler Insane Asylum, continue un- 
til further ordered; that, except so far as effectuated by the above 
order, the pétition flled in this cause by the petitioner May 15, 1894, 
touching the alleged contempt of court, and as to the custody of the 
prisoner, be dismissed; and that the pétition flled by the appellees 
for dismissal of this appeal stand over to the final hearing, for re- 
argument on the question of jurisdiction of the circuit court, so far 
as based on diverse citizenship of the parties to the pétition for the 
writ of habeas corpus. 
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No. 95. 

. CiRcaiT CouRTS—JnRisDicTioN— Habeas Corpus— Pakens Patbiae. 

The circuit courts liave no jurisdiction, as parens patriae, to détermine, 
upon habeas corpus, the custody of an Insane i>erson, -where the question 
of such custody is ocie of discrétion, as to the place and character of con- 
finement, and not of the legality of any restraint 

, Same — Diverse Citizenship. 

A pétition for a writ of habeas corpus by a citizen of one state, seeking 
release from illégal restraint by a citizen of another state, is a suit or 
controversy between such parties; and the circuit court has jurisdiction, 
upon the ground of diverse citizenship, to issue the writ and détermine 
such controversy, where the question involved Is that of the petitioner's 
légal right to a discharge from restraint, and not one of discrétion as to 
the place or character thereof. 

. Pbacticb— Nbxt Friend— Guabdiak ad Litbm. 

Where prooeedings are instituted in behalf of a party by his next friend, 
the court has undoubted power to supersede such next friend by a guard- 
ian ad litem, who may investigate the circumstances of tlie party and 
of the proceedlng, and, in Its discrétion, to stay such proceedlngs, or 
direct thelr abandonment. 

. Habeas Corpus— Insane Pbrson— Power of Circcit Court. 

K., by his next friend, presented hIs pétition for a writ of habeas corpus, 
allfiging that he was lllegally restrained as a lunatlc by tue M. Asylum: 
maklng no spécifie allégation touching his sanlty or Insanity, but alleging 
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defecta In tbe proceedings for hls commltment The retum alleged that 
«it tlie time of hls oommitmeni; and at the time of the return, K. waa 
dang«rously Insane, whlch the relpty^ neither admltted nor fully denied. 
A guardlan ad Utem was appolnted by tbe court, who^ after examination, 
reported, advlalng against the prosecutlon of the writ No testimony was 
ofCered by K. or by the next friend to ahow K.'s sanlty. Edd that, aa 
the drcnlt court has no power to provide for the caxe of a perscm In 
K.'8 aileged condition, It would be prohlblted, both by public poUcy and 
humanity, from merely dlscharglng hlm from custody; and, in the absence 
of proof of K.'s présent sanlty, the wrlt should be dlsmlssed, wlthout 
regard to defects In the original commltment 
8. Saub— Bes Adjudiqata. 

Tlie dismissal by a state court of a pétition for a wrlt of habeas corpus, 
thongh accompctnled by a formai order that the petltloner remain In cus- 
tody, doea not constltute ree adjudlcatï in a eimllar pétition in a fédéral 
court, where, aa tn Massachusetts, the dismissal would not be a bar to 
a.new proceedlng in the state court 

6. Samb— Pbaoticb— MoDB OF Rbtibw. 

A proceedlng upon habeas corpus Is properly removed from the circuit 
cdurt to the circuit court of appeals by appeal, and not by wrlt of error. 

7. APFBAIr—ASBIGNMBHT OF ErBOBS. 

The appellate court wlU only permit those matters to be assigned for 
error that were brought to the attention of the court below durlng the 
progréss of the trial. Manufacturlng Co. v. Joyce, 54 Fed. 332, followed. 

Thla was a pétition by William H. King (by Caleb Eaton, his next 
friend) for a writ of habeas corpus. The circuit court discharged 
the writ, and remanded the prisoner to the custody of the McLean 
Asylum of the Massachusetts Gteneral Hospital. Petitioner ap- 
pealed, pending which he petitioned for a process of contempt, 
on the ground that he had been removed to an asylum in another 
district The contempt proceedings were dismissed (64 Fed. 325), 
and the cause is now before the court on final hearing. 

Edward Avery for appellant 

Geo. O. Shattuck, Wm. A. Munroe, Wm. P. Wharton, and Bichard 
L. Sweezy, for appelleea. 

Before PUTNAM, Circuit Judge, and NELSON and WEBB, Dis- 
trict Judges. 

PUTNAM, Circuit Judge. The opinion flled in this case June 4, 
1894 (64 Fed. 325), disposed of the question of the jurisdiction of 
this court, and also of that of the jurisdiction of the circuit court:, 
Bo far as the latter relates to any alleged restraint contrary to the 
constitution or laws of the United States, but left open the ques- 
tion of its jurisdiction, so far as based on the diverse citizenship of 
the parties to the pétition. We must dispose of this, because It is 
necessary to détermine whether we should aflËlrm or reverse, or only 
direct the circuit court to dismiss. 

The allégations in the pétition touchîng the citizenship of the pe- 
titioner are not in the usual form, and it may well be questioned 
whether they are suflacient; yet there is so much doubt touching 
them that the court: does not feel itself called on to disiniss the case 
on this account 6f its own motioiL If the case before the court 
was one, admittedly, of such degree of insanity in the petitioner 
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that it was apparent the essentiaJ question was of the place and 
character of hia confinement, either for restraint or cure, a very 
différent question would be presented from tliat whicli we under- 
stand is raised by the record. In that event the circuit court would 
bave been asked to perform the duties ordinarily vesting in a su- 
perior court of common law, or in the chancellor, as parens patriae; 
and under such circumstances it would hâve had no juriadiction, as 
we will explain hereafter. We conclude, however, that the strict issue 
hère is that the petitioner is not of unsound mind, to that estent 
that he is incapable of self-control or self-care, or needs hospital 
treatment, and that he is entitled to his liberty on the ground that 
restraint of Mm as an insane person anywhere cannot be authorized. 
We hâve corne to this understanding, although the pleadings are 
not positive on this point. The précise question of jurisdiction 
thus raised bas not been authoritatively determined. In Ee Burrus, 
136 U. S. 586, 10 Sup. Ct. 850, the following occurs on pages 595 and 
596, 136 U. S., and at page 850, 10 Sup. Ct: 

"So far as the question whether the custody of a child can be brought Into 
litigation in a circuit court of the United States, even where the citizenship 
of the opposlng parties Is such as ordinarily confers jurisdiction on that court, 
the matter was left undecided in the case of Barry v. Mercein [5 How. 103]. 
Obyiously, although the statutes of the United States hâve since enlarged 
the jurisdiction of the circuit courts by declaring that they shaU hâve original 
cognizance, concurrent with the courts of the several states, of ail civil suits 
arlsing under the constitution or laws of the United States, or treaties made, 
or which shall be made, under their authority, the difflculty is not removed 
by this provision, for, as we hâve already said, the custody and guardlan- 
fihip by the parent of his child does not arlse under the constitution, laws, or 
treaties of ttie United States, and Is not dépendent on them. But whether 
the diverse citizenship of parties contesting this right to the custody of the 
child could, In the courts of the United States, give jurisdiction to those courts 
to détermine that question, bas never been decided by Uiis court, that we are 
aware of. Nor is it necessary to décide It in this case, for the order for tho 
violation of which the petitioner Is imprlsoned for contempt Is not a judg- 
ment of the circuit court of the United States, but a judgment of the district 
court of the same district." 

In addition are the expressions cited on page 595, 136 U. S., and 
page 850, 10 Sup. Ct., from Barry v. Mercein, 5 How. 103, to the 
«ffect that the questions involved in writs of habeas corpus are ordi- 
narily incapable of being reduced to any standard of pecuniary 
value. We are entirely satisfied, however, that none of the stat- 
utes relating speciflcally to the jurisdiction of the circuit courts, 
and involving money values as a condition of such jurisdiction, in- 
cluding that of March 3, 1875, c. 137 (18 Stat. 470), and that of 
March 3, 1887, as re-enacted by the act of August 13, 1888, c. 866 
(25 Stat. 433), bas taken from them jurisdiction of the issue in this 
case, so far as it can be f ound, if at ail, in any older statute, and that, 
therefore, we are not required in this case to look for a money value. 
That such statutes bave only a limited range, either in vesting the 
circuit courts with jurisdiction, or, on the other hand, of divesting 
them of jurisdiction given them by any authority outside of statutes 
of that particular class, was settled in Ee Hohorst, 150 U. S. 653., 
14 Sup. Ct. 221. The proposition is also supported by U. S. v. 
Mooney, 116 TJ. S. 104, 6 Sup. Ct. 304. Hère it was held that the 
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g^çt^f^J jteçiç|s,oitte açt Qf Marçh, 3, 1875, did not invest the circuit 
courts Mth'jtirisdîctwp 0^^ suit? forpenaltiês anà forfeitures, 
whicli had been bejfçtcé èxclusively vèsted in tté district courts. 
TJie qpurt said (page lt?6,' 116 U. S„ and page 304, 6 Sup. Ct.) : 

"3^0 sçueitain the conteption of plaintifls [that Is, the United States], we must 
hoW mat the purpose qf section 1 of ,the act of March 3, 1875, was to repeal 
by îïnpUcàaon, and stipèi-sede, ail the làiWS couferrlng jurisdictlon on the 
clrcuW'dotirtS, and, of itself, to cover and regulate the whole subject But 
this conistrtictlon would lead to consequenees which it Is clear congreSS did 
not çontea^late. AU the laws in force D^ember 1, 1873, prescribing the ju-, 
risdictlpfl :0f the circuit courts, were repfoduced in Eev. St. § 629; and the 
jurisdictlon vfss stated under twenty distihét heads, elghteen of which had 
ref erônèë t<* the Jurisdictlon In civil cases. In sixteen of thèse elghteen heads 
the judadiCitlDn is comferred without référence tothe amount in controversy. 
• • * T^Biaotof 1875, it la clear, was, aot iiitended to interfère wlth the 
prior statutes, conf erring jtmsdiction upoh the circuitordlstrict courts inspecial 
cases, and oVer t>articular siibjects. Bank t. Harrison, 3 McCrary, 162, 8 Fed. 
721. Its purpose was to give to the circuit courts a jurisdictlon which the féd- 
éral courts did not theo poesess, by enlarg^ng their jurisdictlon in suits of a 
civil nature at common law or in equlty, and not to take away f rom the cir- 
cuit or district courts jijrisdiction conferred by prior statutes, or to divide the 
jurisdiétioh which had for so long a time been vested exclusively in the dis- 
trict courts." ' 

Section 751 of tHe Kevis^id Statutes, giving power to issue writs of 
habeas èorpus, stands, so faf as the statutes of Marcli 3, 1875, Au- 
gust 13, iàsiS, and otlier statutes Qf.tbat class, are concemed, on the 
same footing as section 629, referred to in U. S. t. Mooney; so that if 
section 751, and the original enactmént out of which it arose, ever 
vésted in th^ circuit courts jurisdictibn when the issues arose as 
they arise in the case at bar, that jurisdictlon remains unaiïected 
by any other législation. In re Louisville TJnderwriters, 134 U. S. 
488, 10 Sup. et. 587, also tends to confirm our conclusions on this 
point. 

It is claimed by the appellees that this proceeding is not a con- 
troversy, in the sensé of the constitution, and that it is only an in- 
quisition In behalf of the state. The appellees rely eren on the 
method of entitling the cause, but this palpably goes too far. 
Oases of habeas corpus in the fédéral courts may, after the writ 
issues, be entitled in behalf of the United States, as was done in the 
first one before the suprême court. U. S. v. Hamilton, 3 Dali. 17. : 
So that, if the entitling was of effect, we would hâve hère a proceed- 
ing in behalf of the United States, over which its courts would 
clearly hâve jurisdictlon. However, this matter of entitling with 
the name of the soverelgn or state, and substantially ail that was 
fornierly said touching the prei-ogative character of certain writs, 
hâve long ceased to be of value. Com. v. Dennison, 24 How. 
66, 97. It is true that, asdaimed by the appellees, Judge Betts, 
in hiS opinion in Ee Barry, 136 U. S. 597, 42 Fed. 113, did say, on 
page '615, 136 U. S., and page 113, 42 Fed., as foUows: 

''À procédure by habeas corpus can in no légal sensé be regarded as a suit 
of'déôtroversy between parties. It is an iaquisition by the govemment, at 
the suggestion and instance of aij individual, most probably, but still In the 
name and oapaeity of the sflvpreign, to ascertain whether an infant Is in 
thiS|Cas€ wrongfuUy detained, and in a way condùcive to its préjudice." 
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But the latter of his two sentences qualifies the flrst, and shows 
that he had in mind thie same class of writs whicli Chief Justice 
Shaw observed upon, when, in Com. v. Briggs, 16 Pick. 203, he said, 
on page 205, that "as a gênerai rule the writ of habeas corpus, and 
ail action upon it, are govemed by the judicial discrétion of the 
court, in directing which ail the circumstances are to be taken into 
considération." The writ before Judge Betts, as well as that which 
Chief Justice Shaw was considering, involved only the question of 
the custody of a child, with référence to which the court sits parens 
patriae, and the remarks of thèse leamed judges were appropriate 
to that subject-matter. We may as well emphasize at this point the 
distinction between proceedings under the writ, when they truly in- 
volve personal liberty, and proceedings like those before Judge Betts 
and Chief Justice Shaw, touching the custody of a child, — a distinc- 
tion which we hâve already made the basis of our considération of 
the issues in this case. The former involve matters of right, but 
the latter only the exercise of a wise discrétion as to care, nurture, 
or éducation, and the writ is merely a convenient incident of the liti- 
gation. The distinction was well made by Judge Betts, in 136 
U. S., on page 602, and in 42 Fed., page 113, as follows : 

"The incongrulty of awarding proofs, at the instance of husbaad or wife, 
to taJie away an infant child f rom the parent havlng it in nurture and keeping, 
upon the allégation that such keeping is a wrongful imprisonment, is most 
Iiâlpable and striking. It is a bold figure of speech, or rather fiction, to which 
the law ought not to resort, unless Indispensably necessary to be employed 
in préservation of parental rights, or the personal fondness of the child." . 

To follow thèse suggestions to their legitimate conclusion, the 
inference from them is that where the court proceeds parens patriae 
this writ continues its prérogative character; but where the issue 
is that of actually illégal restraint the proceeding in the suit of the 
petitioner, and not of the state. But the appellees rely on a sup- 
posed distinction between the use of the word "cases" and the word 
^'controversies" in the section of the constitution deflning the féd- 
éral judicial power. That section uses the word "cases" in the flrst 
three clauses, namely, "cases, in law and equity," arising under the 
constitution and the laws and treaties of the United States, "cases 
affecting ambassadors, other public ministers and consuls," and 
"cases of admiralty and maritime jurisdiction." So far it has re- 
lation mainly, although not entirely, to the subject-matter of the 
litigation, and not to the parties involved. It then changes to the 
word "controversies," and uses this with référence to "controversies 
to which the United States shall be a party," "to controversies be- 
tween two or more states," and then, without repeating the word, 
continues, "between a state and citizens of another state; between 
citizens of différent states; between citizens of the same state claim- 
ing lands under grants of différent states, and between a state, or 
the citizens thereof, and foreign states, citizens or subjects." The 
eleventh amendment to the constitution, which limits the judicial 
power of the United States with référence to the states, provides 
that it shall not extend "to any suit" of the class described in it. 
As to the change in phraseology found in this amendment, the 



,S36 l'EDEBAL BEPOBTEB, VOl. 64. 

si mre me court very soon, — that is, in 1821,— -in Cohens t. Virginia, 
6; Wûéat, 264, after great délibération, defèrmined in effect that 
the y^prd "suit" is not so broad as the word "controversy," because 
the cotirt maiptained its jurisdiction on a writ of error, although 
the defçndant was the state of Virginia; pointing ont carefully that 
a prpceeâiog in error is not a suit, although it cannot be denied that 
it is a controversy. Mr. Justice Iredell, in Chisholm v. Georgia, 2 
Dali. 4:19, 431, 432, distinguished between the word "controversies" 
and the word "cases," in this connection, by conflning the former 
to suc4 a« are of a civil nature; and Mr. Justice Story, in the flrst 
édition bf his Cîommentaries on the Constitution, both in the text, 
at section 1634, and in the note to section 1668, recognized the 
possibility of this distinction, but did not positiTely approve or dis- 
approre it. r It has been suggested that the word "ail," used in con- 
nection with the word "cases," and omitted in connection with the 
word "controversies," has peculiar force. This does not seem well 
su'Staihed, but if it were it would not touch the question we are con- 
sidering, The change under considération, from the word "cases" 
to the word "controversies," will be found to hâve been a mère 
matterof style, and to hâve no relation to any limitation or exten- 
sion of the class of questions to be adjudicated. As we hâve already 
said, so long as this section of the constitution speaks especially 
with référence to the nature of the questions involved, it uses the 
word "cases," but, when it considers more particularly proceedings 
having relation to the existence of parties, it uses the word "con- 
troversies," "probably because, when parties are spoken of as arraved 
against each qther, literary style suggested the change. A lengthy 
examination of its history is excusable, because of the interesting 
character of the topic, and of the clear resuit to which it brings 
us. Prior to the adoption of the Articles of Confédération, the 
powers exercised by congress were of a revolutionary character, 
and were not accurately deflned. Their growth and gênerai fea- 
tures were well explained in Penhallow v. Doane, 3 Dali. 54. It was 
said that: 

"The powers of congress at flrst were, Indeed, little more than advisory; 
but in proportion as the danger increased they were gradually enlarged, 
either by express gi"ant, or by implication arising from a kind of undefined 
authority suited to the unknown exigencies that might arise." 

Mr. Justice Iredell, in his opinion, on page 92, touching the power 
of the Congress of the Confédération in prize appeals, said: 

*'It never was considered that before the actual signature bf the Articles 
of Confédération a citizen of one state was, to any one purpose, a citizen of 
another. He was, to aU substantlal purposes, as a foreigner to thelr forensic 
jurisprudence. ; If rigorous law had been euforced, perhaps he might hare 
been deemed ai allen, wlthout an express jprovislon of the state to save him. 
And as an unjust décision upon the law of nations in the case of a foreigner 
to ail the States might, if redress had not been glven, hare ultlmately led to 
a foreign war, aaçnjust décision on the same law in one state, to the préjudice 
of a citizen oif another state, might bave ultlmately led, if redress had not 
been glven, to a civil war,— an evll much the more dreadful of the two. I 
hâve made thèse observations merely as to the proprlety that this power 
should hâve been delegated, and therefore to show that, if it was assumed 
withovt adoQU^te authority, It was not an arbitrary and unnatural assump- 
tlon of a power ttat ought explusively to belong to a single state." 
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This Vf as a distinct shadowing ont of the necessity of the exercise 
of fédéral judicial power with référence to every question which 
might arise between citizens of différent states. The Congress of 
the Confédération did not go, in terms, to that estent, but it did 
in spirit, because its resolutions of March 6, 1779, embraced the fol- 
lowing: 

"That congress is by thèse United States invested wlth the suprême sov- 
ereigu power of war and peace; that the power of executing the law of nations 
is essential to the soverelgn suprême power of war and peace; that the legality 
of ail captures on the hlgh seas must be determined by the law of nations; 
that the authorlty ultimately and finally to décide In ail matters and questions 
touching the law of nations does réside and is vested in the soverelgn suprême 
power of war and peace." 

The context shows that congress had especially in mind in thèse 
resolutions prize cases, or, at the most, causes arising under the 
law of nations, so far as it relates to war and peace; but the under- 
lying principle announced may be involved in any controversy be- 
tween citizens of différent states, who, as the law is now well set- 
tled, are entitled in the fédéral tribunals, under very many clrcum- 
stances, to appeal, as against each other, to the gênerai commercial 
law and the rules of international jurisprudence. 

The first officiai appearance of this topic in the convention 
which framed the constitution was in the ninth of the resolutions 
of Mr. Eandolph, which formed the basis of its délibérations. Near- 
ly ail of this resolution, which subsequently became the thirteenth, 
and alterwards the sixteenth, was akin to those portions of the sec- 
tion of the constitution under considération, which had more in view 
the subject-matter of litigation than the parties; and it used the 
Word "cases," except at the very last, where it enlarged to thê ex- 
pression, "and questions which involve the national peace or har- 
mony." This expression is very important, as it ran throughout the 
proceedings, until they came down to the mère matter of arrange- 
ment and style. The following appears (Madison's Debates, p. 332) 
to hâve occurred July 18th: 

"The thirteenth resolution, 'The jurisdiction of the natlanal judieiary,' etc., 
being then taisen up, several criticisms having been made on the définition, 
It was proposed by Mr. Madison so to al ter it as to read thus: 'That the 
jurisdiction shall extend to ail cases arising under the national laws, and to 
such other questions as may involre the national peace and harmony,'— 
which was agreed to, nem. con." 

In this broad form, using the sweeping word "questions," than 
which no word could more explicitly cover every issue of a judicial 
character, this subject-matter went, without further amendment 
or discussion, to the committee of détail, as the sixteenth resolution 
officially sent to it as agreed to by the convention. The committee 
of détail, of which Mr. Eandolph himself was a member, was ap- 
pointed July 21st, in accordance with the following proceedings: 

"It was moved and seconded that the proceedings of the convention for the 
establishment of a national government, except what respects the suprême 
executive, be referred to a committee for the pvirpose of reporting a consti- 
tution, conformably to the proceedings aforesald, which passed unanimously 
In the affirmative." 

v.64F.no.3— 22 
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" piè^^tdy amèkdm^ were made by the 

«onfeiifâéH' in tliat part oï the draft constitution, reported by the 
coiûtQÎtteei touching the fédéral judicial power, were as follows: 
The 'wëra8'"in law and eqûity" were iûserted; but if thèse were in- 
ten^èà^âS anything mote thah to shut eut, as a matter of greater 
caution, an implication of limitation, it is to be said that they 
aflect OBly the word i fcases," and not the word "controversies." 
The ptj^iWMoh touching èasés arising under the constitution and 
trea,t^es,'and tîiat toùchjîflgjControversies to which the United States 
shallibèa party, likewise came in by amendment. But, except the 
one relating to cases àrising under the constitution, which evidently 
had been passed over by the committee of détail because the policy 
of thei convention had not been settled in regard to it, thèse amend- 
mentS fwere adopted, Den\. con., and there is nothing to show that 
the faliùre of the committee to include them was anything more 
than a failure in détail* . AU the other amendments were verbal, 
and in no View was thePe anything in any of the amendments which 
affecta the question we are considering. After this draft was com- 
pletedby the incorporation of such amendments as the convention 
desired, it was sent, September 8th, to a second committee, which 
aiso was merely one of style and arrangement Mr. Bancroft says 
of this committee as follows: 

"The committee to whom the constitution Was referred for the arrange- 
ment Of it8 articles and thé revision of its style were Johnson, Hamilton, 
iiouverheur Morris, Madlson, land Klng. The final draft of the instrument 
was writtej»! i|)y Gouverneur. Morris, who knew how to reject redundant and 
equivocal expressions, and to use language with clearness and vigor; but tho 
convention ïtsèlf had given so minute, long-continued, and oft-renewed at- 
tention t& eVet^ phrase In every section that there scarcely remained room 
for improvementi except in the distribution of its parts." 

After the second committee reported, no amendment was made in 
this part of the constitution we are considering, except by striking 
ont the superfluous word "both." The détails of the work of the 
committee in framing section 2, art 3, of the constitution, now 
under consid^é;ration, may easily be imagined. In addition to the 
resolutions which had been adopted, expressing the sensé of the 
convention, there was sent to the committee of détail for its as- 
sistance, but without receiving in any way the approval of the 
convention, Charles Pinckney's draft of a constitution, and also 
the resolutions of William Patterson. Mr. Pinckney's draft, as it 
comes to us, is disputed, but no doubt it is sufflciently reproduced 
on this topic. This and Mr. Patterson's resolutions conformed to 
each other in certain verbal expressions touching the matter of 
Fédéral judiciary jurlsdiction; each, throughout, using the word 
"cases." Mr. Pinckney's draft on this topic is said to hâve run on 
as follows: 

"One of thèse cotlrts shall be termed the 'Suprême Goxirt,' whose jurisdiction 
ehaU extéoid to tUl cafees àrising nnder the laws of the United States, or af- 
fecting atnbafisïkâors, other public ministers and consuls, to the trial of im- 
peachoUeat of ôfficers of the United States, to ail casud of admiralty and mari- 
time jurlsdiction." 



KING V. M'lEAN ASYLUM OF MASSACHUSETTS GENEEAL HOSPITAL. 339 

As is well understood, the matter of trials of impeachments 
dropped out; yet, so far as the rest is concerned, it is apparent that 
section 2 was framed f rom Mr. Pinckney's draf t, so far as that draft 
went. But, in order to carry out the direction of the convention 
touching "such other questions as involve the national peace and 
harmony," it -was necessary to add what further appears, covering 
questions between various parties; and at this point the v?ord "con- 
troversies" was introduced, undoubtedly pnly for the reason we hâve 
already stated. 

In this historical sketch we hâve made no référence to the Articles 
of Confédération, as they were confessedly of a limited and peculiar 
character. Our conclusion is that this history of the proceedings 
of the convention shows a settled purpose to include within the 
fédéral judicial jurisdiction ail "questions which involve the nation- 
al peace and harmony," and that the word "questions" includes 
every issue capable of a judicial détermination. 

The rulings of the suprême court hâve been in the direction of the 
View which we take. In Smith v. Adams, 130 U. S. 167, 9 Sup. Ct. 
566, Mr. Justice Field groups together, within the same quotation 
marks, the words "cases" and "controversies," as though they were 
entirely interchangeable, and he says (page 173, 130 U. S., and page 
566, 9 Sup. et), "Whenever the claim or contention of a party takes 
such a form that a judicial power is capable of acting upon it, then 
it has become a case or controversy." In Interstate Commerce 
Commission v. Brimson, 154 U. S. 447, 14 Sup. Ot. 1125, the suprême 
court cites, on page 475, 164 U. S., and page 1125, 14 Sup. Ct, with 
approval, this phraseology of Mr. Justice Field, and itself, on the 
same page, and on page 478, 154 U. S., and page 1125, 14 Sup. Ct., 
uses the same words as interchangeable. It must be admitted 
that both of thèse décisions should be classed as relating to cases 
in law and equity arising under the laws of the United States. Thèse 
expressions, therefore, so far as the case at bar is concerned, might 
be regarded as dicta, yet the cases touching the writ of habeas 
corpus itself come directly in point. In Holmes v. Jennisôn, 14 
Pet. 540, it was held that this proceeding constitutes a "suit," with- 
in the meaning of that word, as used in the judiciary act of 1789, 
§ 25 (1 Stat. 85). In Kurtz v. Moffitt, 115 U. S. 487, 6 Sup. Ct. 148, 
the court, on page 494, 115 U. S., and page 148, 6 Sup. Ct., said, 
"A writ of habeas corpus sued out by one arrested for a crime is a 
civil suit or proceeding, brought by him to assert the civil right of 
Personal liberty against those who are holding him in custody as 
a criminal." Ex parte MiUigan, 4 Wall. 2, is still more in point. 
On page 112 the court said: "In any légal sensé, 'action,' 'suit,' 
and 'cause' are convertible terms. MiUigan supposed he had a 
right to test the validity of his trial and sentence, and the proceed- 
ing which he set in opération for that purpose was his 'cause' or 
'suit.' " The court goes on at considérable length to develop this 
proposition. Thus it was determined in advance that the pending 
case is a suit, and therefore a controversy, and also that it i» the 
suit, not of the state, but of the petitioner. 
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We tjow corne to the question whether congress has vested in the 
circuit courts of the United States the power which it might consti- 
tutionally so vest, to issue the writ of habeas corpus under the cir- 
cumstances shown by the pleadings now before us, as we hâve con- 
strued them. Before proCeedtng to examine the history of the 
législation of congress and the décisions of the suprême court, it 
is necessary that we consider the rules for determining the weight 
to be given the various expressions in the opinion in Re Burru®, 136 
XJ, S. 586, 10 Sup. Ot. 850, already referred to. That case arose 
from a proceeding on habeas corpus, which was determined by the 
suprême court to hâve originated in a district court, touching the 
custody of a child, upon a dispute with référence thereto between 
its grandfather and its father. The only question necessarUy in- 
volved was essentially distinct from that in the case at bar, as we 
havé already shown, and jurisdiction could be maintained in the 
latter without at ail involving the judgment in the former. Evi- 
dently, the suprême court would not regard itself as bound by In 
re Bnrrus, beyond what waa actually determined by it. There hâve 
been numerous instances where certain dicta, especially of the 
Englisl^ judges, and certain décisions of the king's bench, common 
pleas, oip exchequer, and even certain rulings at nisi prius, hâve 
fltted the state of the law so aptly, or hâve been acquiesced in so 
long, that they ultimately hâve bèen recognized as law, even by the 
house of lords. Yet, although this court is subject to correction 
by the suprême court, and although it is bound by any solemn de^ 
termination by it, nevertheless, in contemplation of law, it is classed 
among courts of final jurisdiction, and is not only permitted, but 
even required, to weigh independently ail unnecessary expressions, 
and to refrain from aiding them to crystallize into permanent légal 
deformitiea On this topic we stated, in Beal v. City of Somerville, 
1 0. G, A. 598, 50 Fed. 647, on page 652, 50 Fed., and page 598, 1 
O. C. À., asfollows: 

"There are many dicta and gênerai expressions touching this matter, some 
o( which had in vlew the solving of other Issues, and some of which were 
built up from the first class without recognlzing the method of its origin. So 
far as this appeal is concerlted, this court must maintain Itself as a tribunal 
of final jurisdiction, notwithstanding the possibility that it may in' some 
form reach the suprême court. If we had a détermination in point from 
that court, it would. nectissarily conclude us; and, if the question at issue 
had been met by the United States circuit court of appeals in any other 
circuit, we should, of course, lean strongly to harmonize with it; but we 
are obllged to proceed without elther. Although, whenever the law is 
very doubtf ul, or the propositions compllcated, this court may dérive great 
ai<l from ditt^i. expressions of learned judges or text writers, or décision i 
of local tribunals, it cannot permit itself to b« bound or embarrassed br ' 
them, when the facts nattnraily and easUy lead to auch just conclusions aa 
we now seem required to accept" 

In Cohens v. Virginia, 6 Wheat. 264, Chief Justice Marshall said, 
on page 399, as follpws: 

"ït ispiaxlm not t»]!» fllsiregarded that gênerai expressions, in every opinion, 
are to be taken in cohnectlon with the pflse in which those expressions are 
UBed. If they go beyond the case, they may be respected, but ought not to 
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control the judgment In a sabseqnent suit when the very point Is presented 
for décision. The reason of this maxim Is obvions. The question aetually 
before the court was investigated with care, and considered in its f ull extent 
Other principles which may serve to illustrate it, are considered in their 
relation to the case decided, but their possible bearing on ail other cases Is 
seldom completely investigated." 

Since thèse observations were made, there has been a vast in- 
crease in the number of cases coming before the courts for décision, 
which has necessarily increased correspondingly the liability that 
opinions — even those filed in behalf of the whole court — may con- 
tain expressions which were not necessary to the adjudications, 
and which hâve not received the approval of ail the judges con- 
curring. A striking instance of this character, with a subséquent 
illustration of the proper method of dealing with it, appears in 
Landes v. Brant, 10 How. 348. The opinion in that case held that 
a certain judgment could not be attacked collaterally, and gave 
reasons therefor which were sufiQcient. The opinion afterwards 
continued, on page 371, as follows: 

"Furthermore: This suit in ejectment is collatéral to the judgment, and it 
cannot be Impeached collaterally. So the suprême court of Missouri held 
in 1848, in the case of Landes v. Perkins, 12 Mo. 254, on the same title, and 
a slmllar record in ail respects to that before us, and with the views on this 
point there expressed we entirely concur." 

In one sensé this was not a mère dictum, because it was in the 
Une of considération of the question involved; and, from the stand- 
point of the opinion itself, the other reasons given for the conclu- 
sion of the court might hâve been stricken ont, leaving this as a 
necessary link in the logical chain. Yet, in Thompson v. Whitman, 
18 Wall. 457, 464, this paragraph was rejected, for the reasons that 
it was unnecessary, and had been in effect overniled. Another 
marked case is Oross v. Burke, 146 U. S. 82, 13 Sup. Ct. 32, in which 
the court said, on pages 86 and 87, 146 U. S., and page 22, 13 Sup. 
et, as follows : 

"It was to this act that Mr. Justice Miller referred In Wales v. Whitney, 
114 U. S. 564, 565, 5 Sup. Ct. 1050, as 'restoring thij appellate jurisdiction of 
this court in habeas corpus cases from décisions of the circuit courts, and 
that this necessarily include^ jurisdiction over siniilar judgments of the su- 
prême court of the District of Oolumbla.' But the question of jurisdiction 
does not appear to hâve been contested in Wales v. Whitney, and where this 
Is so the court does not cousider itself bound by the view expressed." 

The courts of appeals in the varions circuits wiU find sufflcient 
diflficulties, without also shirking their duty, on proper occasions 
and under proper limitations, to sift ont from the real judgments 
of the suprême court what was not necessary thereto, and to deal 
with the same in a proper spirit of investigation. The resuit of 
thèse observations will be returned to when we come to examine 
In re Burrus, already referred to, in its proper historical place in the 
line of statutes and décisions touching the question of jurisdiction 
now before us. 

There probably was no topic which went into the constitution of 
the United States, or into the early constitutions of the varions 
States, about which their framers were more anxious than that 
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ol tbe.right îto the great writ of iabeas corpus ad subjiciendum. 
Thé provision «f the fédéral conlrtitBtioiithat"tlië' privilège of thfr 
writ of Hàbeàs 'cdl-pus shall flot be siispeflded, unïess when in cases 
of rébellion oi* inyasion the public siafety njay require it" (article 1, 
§ 9), is one to wiiich. congress cannot give complète effect except 
through the fédéral tribunals. For congress to hâve refused or 
omitted to Véb't thé power to issue ttiis writ woùld hâve been a sus- 
pension o!f the writ in advance; and, so far as it niight refuse or omit 
to vest it to the full extent of its constitutionalàuthority to do so, 
it would be the équivalent of suèh suspension pro tanto. In Ex 
parte Bollman, 4 Cranch, 75, Ohief Justice Marshall, referring to this 
constitiitibni^l injunction, sald, où page 95: 

"Àctîng under the immédiate Influence of thls Injunction, they [the con- 
gress] mùst'lhavefelt, with pecullar force, the obligation of provldlng ef- 
ficient! méansbywhlch this great constltutlonal privilège should receive lif© 
and actlfity, for If the meaos be not in existence the privilège Itself would 
be lost, a^though no law for Its suspension should be ehftcted." 

Also, in Ex parte Yerger, 8 Wall. 85, the court said, on page 95: 

"In England, ail the hlgher courts were open to applicants for the writ 
[meanlngthe tPrlt of habeftS Corpus], and it is hardly supposable that under 
the Uew government [meanlng the Uilited States], founded on more libéral 
ideas and pflneiples, any court woùld be intentlonally closed to them." 

Agaln it said (page 96): 

"It WOtild hâve been Indèed a remarjkable anomaly If thls court, ordained 
by thé Cobétlttiâon for thè exercise in the United States of the most im- 
portant powers in civil casôs of ail the highest courts of England, had been 
denied, under a coustltution whicH absolutely prohibits the suspension of the 
writ, except uilder extraordlnary exlgenclea, that power in cases of alleged 
unlawful restralnt which the habeas corpus act of Charles II. expressly dé- 
clares those courte to possëèS.''' 

The presumption theref ore stands that congress would intend to 
vest in its judicial tribunals, and, if necessary, part in one and part 
in the others, the entire jurisdictîon permissible under the consti- 
tution, so far as it appertains to this writ It follows that ail gên- 
erai expressions touching ail that part of the constitutional juris- 
diction relative to this writ which could not be vested in the 
suprême court are to be construed subject to the presumption that 
it was inteûded by congress to be vested in some other judicial tri- 
bunal. On this point, Chief Justice Marshall, in Ex parte Boll- 
man, said f urther, on page 96 : 

"Whatever motives mlght induce the législature to wlthhold from the su- 
prême court the power to award the great writ of Uubeas corpus, there could 
be none which would induce them to wlthhold it from every court in the 
United States.'^. 

In accordancé wifh this presumption, the statute was framed as 
soon as possible after the organization Of the new govemment, com- 
monly known as the "Judidary Act,>'— Sept. 24, 1789, c. 20 (1 Stat. 
73), — containîflg the folliowing, aud which refers to the suprême 
court, the circuit courts, and the district courts: 

"Sèc. 14. And bé It further enacted, that ail the before mentloned court» 
of the United States, shall hâve power to issue wrlts of sclre faclas, habeas 
corpus, and aU Ptba? wrlts not specially prpyidçd for by statute, which may 
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be necessary for the exercise of their respective jurisdlctions, and agreeable 
to the principles and usages of law. And that either of the justices of the 
suprême court, as well as judgés of the disti-lct courts, shall bave power to 
grant writs of habeas corpus for the purpose of an inquiry into the cause of 
commltment. Proyided, that writs of habeas corpus shall in no case extend 
to prlsoners in gaol, unless where they are in custody, under or by colour 
of the authority of the United States, or are committed for trial before some 
court of the same, or are necessary to be brought into court to testify." 

Although it would seem that this provision of law should hâve had 
the broadest construction, in view of the presumption to which we 
hare already referred, it was always regarded as possessing some 
obscurity. Ex parte Burford, 3 Cranch, 448, 449. First, it was 
denied that the writs of habeas corpus specified were the great writs 
of ad subjiciendum ; second, it was claimed that, like the writs not 
enumerated, they could be made use of only as incidental to juris- 
diction acquired in a pending cause ; and, third, that the word "com- 
naitment," used in section 14, in direct connection with the power 
vested in justices and judges, referred back to and controlled the 
powers vested in the courts themselves, and, moreover, had a nar- 
row, technical meaning, to such an extent as to prohibit the writ 
except in behalf of persons in custody on criminal or civil process. 
Indeed, some authorities hâve gone so far as to maintain that 
unlawful restraint on civil process was not within the purview of 
this section. It would seem that Ex parte Bollman should hâve 
been understood as sweeping away the more substantial of thèse 
doubts. Certainly, that case held that the writs specified in the 
statute included the writ ad subjiciendum. It ought also to hâve 
been understood as disposing of the proposition that the power 
to issue the great writ was limited to such as were necessary to en- 
able the courts to exercise their respective jurisdictions in pending 
causes; in this respect, distinguishing from writs of mandamus, 
and other writs not specified in the section cited. Mcintire v. 
Wood, 7 Oranch, 504; Eosenbaum v. Bauer, 120 U. S. 450, 7 Sup. 
et. 633. Ex parte Wilson, 6 Cranch, 52, has been cited and relied 
on as establishing, to its full length, the proposition that this writ 
could not issue under the judiciary act unless there was a commlt- 
ment on a criminal process, although Chief Justice Marshall, who 
spoke for the court in that case, afterwards, in 1833, in Ex parte 
Randolph, 2 Brock. 447, Fed. Cas. No. 11,558, sitting in the circuit 
court, united in discharging the petitioner from custody under a 
treasury warrant. The effect of the opinion of the chief justice in 
Ex parte Bollman was clearly understood by Mr. Justice Story to 
sweep away ail thèse doubts, because, in the flrst édition oî his Corn- 
mentaries on the Constitution, published in 1833, he said, in section 
1335, "Congress hâve vested in the courts of the United States full 
auithority to issue this great writ in cases falling properly within 
the jurisdiction of the national government." In subséquent édi- 
tions of his work this expression was repeated in the same tenus. 
Yet some of the doubts and refinements to which we hâve referred 
were subsequently persisted in, and are found in authors of such 
respectability as Hurd on Habeas Corpus, at varions points. Judge 
Betts, in Ee Barry, 186 U. S. 613, 42 Fed. 113, although conceding 
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thàt Ex parte Eandolph dedded thàt the writ lies to inquire into 
the çaÙElé of commitmént, if made on a civU process, still insista on 
his doubt toucMng this proposition. Under thèse circumstances 
it becomes necessary to consider tte effect of the rearrangement in 
the Revised Statutes of the provisions of the judiciary act touching 
writs of habeas corpus, and the purging which they there received 
of some of the expressions referred to, on which thèse doubts hâve 
been built up. 

It will be noticed, flrst of ail, that in the revision the enactment 
touching the writ of habeas corpus was dislocated from that touch- 
ing ail others, and from that touching the powers of justices and 
judges, so that we find an entire section as follows: 

"Sec. 751. The suprême court and the circuit and district courts shall hâve 
power to Issue tvrits of habeas corpus." 

So much of the judiciary act as related to the issue of other writs 
appears in section 716, and the supposed limitation arising out of 
tixe word "commitmént" in section 752. Thus, whatever doubt could 
be raised by the grouping in the act of 1789 disappears, unless we 
are compelled to hold that the ordinary rule applies to this caae, — 
that the Eevlsed Statutes did not intend to change the law. 

Another marked departure is found in the next provision of the 
Revised Statutes, as follows: 

"Sec. 752. The severaJ justices and Judges of the said courts wlthln thelr 
respective jurlsdlctlons shall hâve power to grant writs of habeas corpus for 
the purpose of an Inquiry into the cause of restraint of llberty." 

In thia the word "commitmént," so much relied on as restricting 
the eiïect of the original statute, disappears, and the words "restraint 
of liberty" take its place, — ^a change of a marked character. 

It is claimed by the appellees that, notwithstanding thèse changes, 
the usual rule applies hère, — that a révision does not affect the law; 
and for this the appellees cite section 5600 of the Revised Statutes, 
and State that In re Burrus, 136 U. S. 586, 10 Sup. Ct. 850, treated the 
efflect of the old and new statutes as identical. We fail to flnd this, 
and we hâve not been referred to the page where it occurs, if at ail. 
Section 5600 has a very narrow effect, and clearly does not extend to 
cases of change of phraseology, as it is expressly limited to matters 
of arrangement and classification. On the other hand, there is 
enough in thèse changes to overcome the ordinary presumption about 
revisions, and to support the use in this case of the rule given in 
TJ. S. V. Bowen, 100 U. S. 508, and applied in a very marked way to 
a change in the removal statutes, in Iron Co. v. Ashburn, 118 U. S. 
54, 57, 6 Sup. Ct 929, as follows: 

"The Revised Statutes of the United States must be aecepted as the law 
on thé subjects which they embrace as it esisted on the Ist of December, 1873. 
When their meanlng Is plaln, the court cannot recur to the original statutes to 
see if errors were epmmltted in revislng them.butit may do so when necessary 
to construe doubtfullanguage used In the revision." 

But we are not left to presumptions pro and con. The act of 
June 27, 1866, c. 140 (14 Stat. 74), initiating the revision of the 
fédéral laws, coïitained, lu section 2, directions to the commissioners 



KIRO V. h'lEAN ASYLim OF MA8SACHUSBITS OENEBAL HOSPITAL. 845 

"for making such altérations as may be necessaxy to reconcile the 
contradictions, supply the omissions, and amena the imperfections 
of the original text" The third section also provided for submit- 
ting to congress the resuit of their labors, and said that "at the same 
time they shaU also suggest to congress such contradictions, omis- 
sions, and imperfections as may appear in the original text, with 
the mode in which they hâve reconciled, supplied and amended the 
same." Reports of commissioners of revision, suggesting changes 
which hâve been adopted, hâve been constantly accepted in Great 
Britain, and in the varions states in this country, for aiding the con- 
struction of the statute as changed, even when less spécifie provi- 
sions were made for amendments, and for stating the reasons thereof, 
than are found in the statute last referred to. There can be no 
doubt, therefore, that under this statute, whenever the commission- 
ers hâve stated in their report reasons for changing the text, ac- 
companied with amendments which hâve been followed by their 
adoption by congress, it must ordinarily be held that there was 
an intention to change, and that the report aids in the construction 
of the new statute. 

Touching what is now section 751 of the Eevised Statute», the re- 
port of the commissioners, which will be found in the édition of 1872, 
under title 13, commencing on page 133, is very full; and its effect 
is of a decided character, and worlis ont a clear resuit Thèse words 
should perhaps be qualifled to some degree as to the use of the words 
"cause of restraint of liberty," appearing in section 752, in lieu of 
the original words of the judiciary act, "cause of commitment." We 
will therefore interpose at this point to say, as to thèse expressions, 
that certainly the changed phraseology will aUow writs of habeas 
corpus to stand, and that at common law they do stand, for ail un- 
lawful restraints, whether under color of process, or through the 
illégal acts of individuals, or under such commitments as are found 
in the case at bar. The conclusions which hâve suggested any différ- 
ent view, arose from accepting the statute of 31 Car. II. c. 2, as be- 
ing in lieu of the whole common law on this subject, while its purpose 
was to improve only a part of it. High and unquestionable au- 
thority sustaining the generally understood proposition that the 
common law extended the writ of habeas corpus to every case of 
illégal restraint is found in 2 Kent, Comm. *26, and séquence, and 
some of the most eminent supporters of this proposition are referred 
to by Judge Barbour in Ke Eandolph, 2 Brock. 447, 476, 477, Fed. 
Cas. No. 11,558, already referred to. 

To retum to the commissioners' report, among other things it is 
to be noted that it refers to the expressions in Ex parte Yerger, 8 
Wall. 85, appearing on page 101, as foUows: 

"The great and leadlng Intent of the constitution and the law must be kept 
constantly In vlew upon the examlnatlon of every question of construction. 
That intent. In respect to the wrlt of habeas corpus, la manlfest It Is that 
every citizen may be protected by judiclal action from unlawful Imprisoin- 
ment To this end the act of 1789 provided that every covu:t of the United 
States should hâve power to Issue the wrlt The jurlsdictlon thus glven in 
law to the circuit and district courts is original. That given by the consti- 
tution and the law to this court is appellate. Glven in gênerai terms, It must 
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neeessarf|y,,e3^eacl to ail cases to which the judieial power of the United 
Stàte^V^XSeMs^. 6th.er than those èxpresMy excepted frpm It." 

TMixsomiûiMoners cité thelast clause of tMs citation. Then they 
U8e,tki»ib,agùage: 

"No*, ''^(iè' dôistltutlon déclares that 'the judicial powér shall extend,' not 
only 'ta aMi 'cases In law and equity, arlslng under this coiistlttitlon, the laws 
of the li^MM States, and treaties made, or which b1i:i11 be made, under their 
authorlty,' hpt to , • * * eontroversles 'between a state or the citizens 
thereof, androreign • • * citizens or stibjeets.' " 

They aftelTwards touch. on the question of parens patriae, and con- 
clude, as fbllows: 

"It is àssiltned, then, in this révision th&t the wrlt authorlzed by the judi- 
ciary act wouW hSte applied to every case of restralnt of liberty to which 
the judlcial power* of the United, States extendçd, but for the restrictive efCect 
of the proviso, F?!*!*;!* forbade ail interférence with prisoners in Jall under 
state authorltî', eScept when they were needed as witnesses in the courts of 
the United Stateeitlhd that the only effect of the subséquent acts has been 
to do away wlth' thîs restrlfctlon in the cases which they specify. For this 
reason they hâve Jjew stated in a separate section, and Consolidated with the 
proviso to the fourteehth section. At tlie same time it has been held that the 
later acts requlre the substitution of the words 'restralnt of libérty' for the 
words 'cause bfcoiriinitment.' " 

Olearly, they intended to remove the doubts which had been built 
ijp touching section 14 of the judiciary act, to which we hâve already 
referred, and purge its language, and extend the jurisdiction of the 
f^ederal courte tQ every class of restraint to which the judicial power 
of the United States extends, including that based on the mère mat- 
ter of diverse çitizenship, not necessarily or expressly excepted. 
They so reported to congress; they adppted language apt and eiïec- 
tixe for that purpose; and congress, by accepting that language, 
has effected their purpose. In this connection, we hâve not con- 
sidered the interyening statutes touching the writ of habeas corpus, 
and we haye no occasion to do so. They consist mainly of excep- 
tions to the provision at the close of section 14 of the judiciary act. 
They throw no direct light on the question involved in tMs case, 
a»d are not of any indirect value, except to indicate that the improve- 
ments in the law which we insist occurred in the sections of the 
Revised Statutes referred to were in harmony with a gênerai policy 
to broaden ont the privilège of the writ of habeas corpus, shown 
by aï), the législation of congress. 

The provisions of the original judiciary act having thus been 
purged of the doubts to which we. hâve referred, and the sweeping 
phi^aseology of sections ,751 and 752 having been substituted in lieu 
thereof, we will cohsider whether any other difficulties remain in the 
way of the exercise by the court below of jurisdiction in this case. 
Alijiost imîpiediately after the organization of the suprême court, it 
asftçrted, under the gênerai grant ëf pbwer to issue writs of habeas 
c@ïpus contained in the judiciary act, the entire jurisdiction which 
(iOttld be vested in that court under the limitations of the consti- 
tution. The ûïst case -çy^s thàt of TJ. S. v. Hamilton, 3 Dali. 17, 
in which the suprême coiirt. reviewed,;on a writ of habeas corpus ad 
&ubjiciendum, the action of the district court for the district of 
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Pennsylvania in committing a person charged with high treason. 
The report does not show that the question of jurisdiction was par- 
ticularly considered. But in Ex parte Bollman, 4 Cranch, 75, 
Ohief Justice MarshaJI said, on page 100, that Hamilton's Case was 
expressly in point on that question; adding that it was several days 
linder advisement, and the question could not hâve escaped the 
attention of the court. In Ex parte Bollman the question was ex- 
amined at length, and it was held, in substance, that there was no 
restraint lying against the issue of writs of habeas corpus ad sub- 
jiciendum by the suprême court, except the constitutional limita- 
tions on its jurisdiction. In Ex parte Watkins, 3 Pet. 193, 7 
Pet 568; and Ex parte Milburn, 9 Pet 704, — the same question 
was again brought before the court, and with the same resuit. 
The last three cases are of spécial importance, because Mr. Jus- 
tice Story sat in each of them. So that, when he gave the rule 
in the broad terms we hâve cited from his Commentaries on the Con- 
stitution, we must infer that he fully uûderstood the views of the 
suprême court touching this snbject-matter. The underlying prin- 
ciple of thèse décisions has always been acted on by the suprême 
court, although' there hâve been, from time to time, questions 
whether or not, in some particular case, the jurisdiction assumed 
by it was properly appellate, — questions which were particularly 
considered in Re Kaine, 14 How. 103. The whole Une of thèse 
early décisions was referred to and acted on in Ex parte Lange, 18 
Wall. 163, the ârst important case of the séries of like cases which 
hâve followed it, where the suprême court has, on habeas corpus, 
discharged a person in custody under a void judgment of the dis- 
trict or circuit court, within which class In re Burrus, 136 U. S. 
686, 10 Sup. et. 850, already referred to, also falls. Chief Justice 
Marshall, in Ex parte Watkins, 3 Pet. 193, said, on page 201, that 
"no law of the United States prescribes the cases in which this 
great writ shall be issued." This applies alike to the suprême court 
and the circuit courts, and, if the former found no lack of statute 
authority for issuing the writ of habeas corpus, why should the 
latter ând such lack? It is conceded on ail sides that although the 
suprême court flnds its existence in the constitution, while no 
spécifie inferior court does, yet it cannot exercise jurisdiction be- 
yond that expressly vested in it by statute, and in this particular 
it stands precisely like each of the inferior courts. This was flrmly 
settled in its early décisions, having been formally stated at length 
as early as Rhode Island v. Massachusetts, 12 Pet. 657, 721, and it 
was the basis of almost the entire discussion of that court touching 
this very writ in Ex parte Bollman. In ail particulars, the suprême 
court and the circuit courts, so far as this topic is concerned, stand 
in precisely analogous positions under the judiciary acts. As al- 
ready said, neither can exercise any powers not vested in them 
by statute. The powers of each were carefully deflned and limited 
in the judiciary act of 1789, and each was recognized by it as a 
common-law court of the superior grade, and the circuit court 
clearly established as such. The fact that each also exercises to a 
certain extent, on appeal, jurisdictions not known to the common 
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latv, does not change their characteristics in this partîcular, any 
more than the house of lords ceased to be the great common-law 
court of Ëngland when it waa vested by the judlcature act with 
jurlsdiction over admiralty appeals. On the otiier hand, nnder the 
original judiciary act, the Strict courts, although clothed to a 
limited estent with certain common-law powers, were essentially 
courts of admiralty and maritime jurisdiction. Whether or not, on 
this account, a distinction could properly be made against the dis- 
trict courts, we need not détermine. Such a distinction seems to 
hâve been suggested, if not made, in Re Burrus, 136 U. S. 586, 596, 
597, 10. Sup. et. 850, where it is said that the jurisdiction <rf the dis- 
trict court is not founded on the citizenship of parties. 

On the whole, we can perceive nothing which prerents applying 
to the circuit courts the f ull force of the décisions we hâve cited, 
by virtue of which the suprême court has exercised the power of 
issuing this writ to the full estent of its judicial jurisdiction per- 
mitted by the constitution. While, in view of the doubts that 
hâve been expressed throughout the judicial history of the United 
States, and the careful avoidance by the suprême court of a dé- 
termination of the issue in advance of its being directly présented 
to it, we hâve investigated this question with great anxiety, and con- 
séquent care and patience, we cannot avoid the conclusion that the 
power granted by the judiciary act of 1789, as remodeled by sec- 
tions 751 and 752 of the Revised Statutes, goes to the entire extent 
of the jurisdiction which congress could, under the constitution, vest 
in the suprême court or lie circuit courts, exeept as expressiy 
excluded by other provisions of statute, and exeept as also neces- 
sarily excluded by the inhérent nature of the courts themselves, 
and of the machinery given them by law with which to work out 
practical results. There is no such express exclusion by other 
statutes reaching this case; and, as already explained, there is 
nothing in the latter exception which, so far as the circuit courts 
are concemed, bars them from exercising jurisdiction over the 
simple issue of aJleged illégal restraint, which we interpret the 
record in this case to hâve présented. 

We hâve asked ourselves where the Une is to be drawn, if at ail. 
In Ex parte BoUman, ubi supra, the suprême court decided that the 
writs of habeas corpus named in the statutes we are considering in- 
cluded the great writ; and in Ex parte Watkins, 3 Pet 193, it used 
the expression we hâve already cited, — ^that no law of congress 
prescribes the cases in which this writ shall issue. We hâve 
asked ourselves, therefore, what part of this fleld the circuit court 
occupies, if it does not occupy the whole, and we are unable to find 
any assistance in answering this question. Therefore, we hold 
that the circuit court had jurisdiction over the pétition in the 
record, and over the writ issued in conséquence tiiereof. As we 
hâve already held in the opinion passed down June 4, 1894, that 
this court has fuU jurisdiction on this appeal, it only remains foi- 
us to retain it, consider the merits of the case, and reverse, afflrm, or 
modify the judgment of the circuit court as it may reyuire. 

In this connection, we hâve not deemed it necessary to refer 
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more particularly to the décision of Judge Betts in Re Barry, 136 
U. S. 597, 42 Fed. 113, and rendered in May, 1844; or to that 
of Judge McAUister in Ex parte Des Rochers, 1 McAll. 68, Fed. Cas. 
No. 3,824, rendered in 1856; that of Judge Leavitt in Ex parte Everts, 
1 Bond, 197, Fed. Cas. No. 4,581, rendered in 1858; or that of Judge 
Deady in Bennett v. Bennett, Deady, 299, Fed. Cas. No. 1,318, ren- 
dered in 1867. AH thèse cases related to the doctrine of parens 
patriae, except that of Ex parte Des Rochers, which was dlrectly 
in point on the case now before the court, and reached the same 
resuit which we hâve. Moreover, we hâve not deemed it necessary 
to comment on them, because none of them are authoritative, they 
are conflicting, and they hâve long since passed into the gênerai body 
of discussion which this topic has involved. In U. S. v, Green, 
3 Mason, 482, Fed. Cas. No; 15,256 (decided in 1824), Mr. Justice 
Story took jurisdiction on habeas corpus to dispose of the custody 
of a child; but the case involved no discussion of the question before 
us, and we hâve already sufflciently referred to his views in the 
citations made from his Commentaries on the Constitution. That 
part of In re Burrus, 136 U. S. 586, 10 Sup. Ct. 850, already referred 
to, which went beyond the case immediately before the court, which 
case touched only the custody of a child, may be said to involve 
an inference against the jurisdiction of the circuit court, because it 
is not easy to see why, if the jurisdiction of the district court is 
eut down, that of the circuit court, which stands on the same 
gênerai statute authority, should remain uniimited. Yet the ex- 
pressions which we hâve cited from the case apparentlj rebut 
this inference. We are compelled, however, to refer to what we 
hâve already said touching expressions, even those of the suprême 
court, not necessary to the détermination of the issue. It cannot 
be controverted that the sole issue in Re Burrus was the power of 
the district court to exercise jurisdiction parens patriae. The 
opinion, to a large extent, adopts the opinion of Judge Betts, already 
referred to. While he discussed at great length varions questions 
which we hâve discussed, his conclusions were summed up (page 
626, 136 U. S., and page 850, 10 Sup. Ct.) as follows: 

"(1) If granted [meaning the writ of habeas corpus, and a retnm was 
made admitting the facts stated In the pétition], I should discharge the 
Infant, on the ground that this court cannot exercise the eommon law func- 
tion of parens patriae; and has no common-law jurisdiction. (2) Because 
the court has not judlclal cognlzance in the matter by virtue of any statute 
of the United States." 

That was the real issue before him, although it is true that the 
suprême court, on page 594, 136 U. S., and page 850, 10 Sup. Ct., 
uses the foUowing language: 

"Mr. Barry then made application to the circuit court of the United States 
for the southem district of New ïork, where his case was heard by Judge 
Betts, who delivered a very careful and a very able opinion, which has been 
fumished to us. In which he held that his court could not exercise the com- 
mon-law functlon of parens patriae, and therefore had no jurisdiction over 
the matter, nor had it jurisdiction by virtue of any statute of tha United 
States." 



• Chï^tie tFÏÏolfe, ta View oftStë considérations whléh We ïare siated 
' In afl'earlièr pKortion of*thib' opinion, we feeî ourselvèë unauthorized 
to'aCG^ In re Btimis béytttild the issue solenàûlj^ dietèrmineà in the 
<5èti§fe,i Wiiiidi was îtlmt the disMc^ of th* United States hâve 

fflot jMsdictiOû, parens pâtriae, to isstie tlie Wilt of habeas corpus. 
AÏlMokgh lliis is a cômiiiôn-law profcèeding, yet we hâve no doubt 
thiafrlit!"was propferly remtived from the circuit! court to this court 
by â^ali as distinguished from a writ ofePror. As the issues 
were Mt by ôur opini<in ' passed down June 4th, and by what we 
bâte «aîd touching tbein in this opinion, the case is not one of the 
«lisLseëôitO^be taken to the suprême court under any provision of law 
ejcfetiûg *hen this court was established. Yet, for the reasons 
stated in this opinion fllèd June 4th, it may be taJïen to this court. 
Therfe is 'ào law directing the form ofremoving this particular case 
to iM» Jmiilû, but; so far as the stàtùtes màke provision for any 
cases, iMiB by appeal. Rev. Bt §§ 763, 764; Act March 3, 1885, 
«. 35Ô (23 'Stat 437). < It would be an anomaly of the law to hâve 
«ases Jaiit thus provided for corne up by a différent method, in- 
volviiig tide exercise of essentially différent powers on the part of 
thia çwrt Our rule 33^ which, it is well known, was adopted 
witM tM approval of thé justices of the suprême court, evidently 
contemplâtes that thereis no method of removing a proceeding on 
habeaa isarpuâ to this court except by an appeal. Moreover, this 
form ©ft proceeding brings the entire case to the appellate court 
<Ex pairteiMcGardie, 6 WàlliSlSi 827; In re Neagle, 135 U. S. 1, 42, 
10 Sur; et 658), and is thus in favor of liberty. We, therefore, hold 
thatfOïiB) proceeding should be by an appeal, and not by writ of 
errofiîNbl question of this sort was raisedat the argument, and 
neither* %a» it noticed im our former opinion, but we deem it proper 
to covw iti 

^ Certain proceedings on habeas corpus, on behalf of the présent 
petitaoner, in the sùpreîàe judicial court of Massachusetts, which 
resulted in an appeal, disposed of by the opinion in King's Case, 
161 Hass. 46, 36 N. E. 685, hâve been set up in the retum on this 
writ Although that pétition, like the one at bar, was brought by 
a next friend, yet, as the -vvrit issued on.it, and King was actually 
takeniinto the custody of tbe court, the ca-se thereupon became 
his case, as was determined in the opinion ref erred to. Conse- 
qUently, the reSult wpuld çonstitute reis adjudicata, except for the 
fact thàt in Massachusetts' the rule ordinàtily held seems tp apply, 
— that a refusai of a discharge on habeas corpus is not a bar to a hèw 
petit^n. Bradley v. Befetle, 153 Mass. 154, 26 N. E. 429. What 
the ifÉtsUlt would be in the fédéral courts, where the entire case may 
be taken up on appeal as a matter of right, iwe need not détermine. 
lOnHtbe- présent state of the décisions, we ajre; unable to flnd that 
the oïder finally entered in the proceedings in Massachusetts would 
be abiar in; that state. Therefore^ it cannot bein the pendîng case. 

; The fin^ prtér of that court direôted that King should remain in 
the ^siyiJpiîfi wliere be was ctMfiàiied at the date of the pétition. Thère 
would be some ground, therefore, for holding that this order con- 
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stitutes res adjudicata, and especially that it is a direction of a 
state tribunal, wMch a fédéral tribunal would toe holden to regard, 
except for the fact that It seems to hâve been merely incidental to 
the discharge of the writ; and, indeed, it concluded with a formai 
dismissal of the proceedings. Thus, apparently, the substantial 
effect of the final judgment of the state court was merely the usual 
one of the dismissal of a pétition in habeas corpus, and the 
stïutus of the case at bar is the same as though the prior proceed- 
ings had not occurred. 

The other issues raised in the case at bar are substantially as 
follows: The pétition makes no express or spécifie allégation touch- 
ing the sanity or insanity of King, but sets out that he was ilîegally 
held in the McLean Asylum under an order issued by the chief 
justice of the suprême court of Rhode Island in 1866. It also sets 
out an order of admission from the visiting committee of the Mc- 
Lean Asylum, and allèges that this is invalid ; but this order is not 
relied on, and it need not be further noticed. The retum, more- 
over, dœs not rely on the order of the chief justice of Rhode Island, 
but on the alleged facts that, at the time King was received into 
the McLean Asylum, he was violently and dangerously insane, and 
that at the time of the retum he was insane, and unable to care 
for himself, and, in the absence of restraint and proper care, would 
be dangerous to himself. It also allèges a committal July 31, 1866, 
in accordance with chapter 223 of the Starates of Massachusetts 
of 1862, especially an application of his brother and the certiflcate 
of two physicians, alleged to be in the form required by that act. 
The return, however, fails to make any référence to the act of 
1865 (chapter 268), essentially modifying the act of 1862. In reply 
to this retum it is alleged that tïie committal did not comply 
with the statute forms, and that the act of 1862 did not apply to the 
petitioner, because he was not at the time of the committal a citizen 
or résident of Massachusetts, and never had been. There seems 
some basis for thèse propositions. 

However, none of thèse matters need be particularly considered, 
because, if the petitioner is now sane, or is capable of caring for 
himself, and also needs no hospital treatment, he is entitled to be 
discharged, whatever may hâve been the form of the committal, 
and if he is in the condition described in the retura the irregulari- 
ties would be of no conséquence. Mshimura Ekiu v. U. S., 142 U. S. 
651, 662, 12 Sup. Ct. 336. ^Tiatever a. state tribunal, having 
jurisdiction as parens patriae, might accomplish, especially in Massa- 
chusetts, where the statute authority given to judges of the higher 
coui'ts touching the committing of insane persons to asylums would 
cover the case of a prior informai committal, and enable them tor 
apply an immédiate and practical remedy by a new one, the cir- 
cuit courts hâve not the machinery to deal suitably with a person 
in the condition in which the petitioner is alleged in this retum to 
be, and would therefore be prohibited, both by public policy and 
humanity, from merely discharging him from thé custody in which 
he might be found. In such circumstances a court would be called 
on to exercise more than ordinary judicial powers, including those 
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posseased by thè chancelier, as représentative of the sovereîgn, or 
by virtue of his sign manual. But that thèse powers are not 
possessed by cirôiiît courts sitting in equity was ruled in Fontain 
V, Eavenel, 17 How. 369, 884, already cîted; and it follows, for even 
stronger reasons, that they do not possess them when sitting at 
comnaon law. Iti Byera v. McAuley, 149 U. S. 608, 13 Sup, Ct 906, 
it waa held that the circuit court might establish a debt against an 
intestate estate, but could not administer. This illustrâtes the 
limita.tion we put on the jurisdiction of the circuit court in cases 
like this at bar. Fontain ti Eavenel was cited, and impliedly af- 
firmed, in Ijate Corporation of the Church of Jésus Christ of Latter- 
Day Saints v. U. S., 136 U. S. 1, 10 Sup. Ct 792. It was distin- 
guished, biit not doubted, in Russell v. Allen, 107 U. S. 163, 169, 
2 Sup. Ct. 327. In any view, the essential issue on this record in 
the circuit court was the fundamental question of the mental and 
physical condition of the petîtioner. On the coming in of the 
retum, the petitioner's reply thereto was flled March 23, 1894. 
Thereupon, a motion for a guardian ad litem was made on the same 
day by the respondents; and an order was entered, setting out that 
the return alleged an advanced state of dementia, and that, whlle 
the answer to the returh did not whoUy admit this allégation, 
it did not fully dèny unsoundness. The order proceeds that, with- 
out determining the charcter or estent of King's dementia, enough 
was found in the record to enable the court to détermine that King 
was so far unsound as to rènder proper the appointment of a 
guardian to represent him, and to do ail thlngs necessary for the 
promotion and protection of his rights and interests in this regard. 
The following afterwards appears: 

"Moreover, as the guardian may hâve the power to say whether this wrlt 
shall be further prosecuted,— a question upon whleh no opinion is now 
€xpre»sed,^I am," etc. 

It next names a guardian, and proceeds as follows: 

"And it ia understood that he [the guardian] will examine into his 
(King's] rights and interests In this proceedlng, aad he will Inquire par- 
ticularly whether he Is deprived of his liberty, or, in other words, whether 
his keepihg and custody at the asylum is restraint." 

Then the following appears: 

"The guardian so appohited as the représentative of an unsotmd person, 
telng the responsible party pptltloner, is expected to report whether he elects 
to treat the keeping and custody on the day on whleh the pétition was flled, 
and now, as a matter of comfort and protection, in which Klng, through 
his guardian, acquiesces, or a.s forclble and offensive restreint. And the 
guardian is furtherinore expected to elect whether this writ should be prose- 
cuted further." 

The clo<sing sentence of the essential parts of this order is as 
follows: 

"No évidence will be takea on any question in this proceedlng untU such 
report and élection are made." 

The report of the guardian was flled April 23, 1894. Meanwhile, 
the parties appeared before the court on several occasions touching 
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the time of the hearing. This was finit set for March 27th, and 
this followa in the record: 

"On the 27th day of March, 1894, upon the request of the petltioner, It la 
ordered that the heaxlng In sald cause be postponed until Aprll 2, 1894, at 
2 p. m. On the 2d day of Aprll, 1894, upon application of petltioner, counsel 
for respondent consenting thereto, It Is ordered that the hearing in sald 
cause be postponed until April 9, 1894, at 2 p. m. On the 9th day of Aprll, 
1894, it ts ordered that the further hearing be postponed until April 23, 1894, 
at 2 p. m." 

It is plain that "the request of the petitioner," found in thèse 
orders, had no référence to the guardian ad litem, and that in thèse 
pmceedings the petitioner was recognized, through counsel of 
record, or through his next friend, as distinguished from the 
guardian. This shows that the order of March 23d was not in- 
tended to preclude the petitioner from further attendance on the 
court, through the next friend, or his counsel, or the court from tak- 
ing Bucà action as it might deem proper after receiving the 
guardian's report The provision that the guardian was "expected 
to elect whether this writ should be prosecuted further" must be 
oonstrued in the light of what elsewhere appears, and must yield 
to the statement that the court expressed no opinion whether he 
would hâve the power to say whether the writ should be further 
prosecuted, and to the implication contained in the direction that 
no évidence would be taken on any question until the coming in 
of the report By thèse the court reserved the right to permit 
évidence to be taken after the report was made. It is, therefore, 
clear that the court did not, by the order in question, surrender 
the case to the guardian, but still held it under its own control. Ail 
that afterwards appears is very simple. The guardian apparently 
understood the order of the court as we understand it made no 
élection, in the strict sensé of the word, touching the progress of 
the cause, and used only advisory language as foUows: 

"Unless it seems to the court worth the while to try this experiment 
(referrlng to a certain proposed deallng with the petitioner], the guardian ad 
litem 1b of the opinion that it is not advisable to further prosecute this writ" 

Thereupon, the en tire balance of the record is as follows: 

"This cause la thereupon heard by the court, the Hon. Le Baron B. Coït, 
circuit judge, sitting, and the followlng decree entered: And now, to wlt, 
April 23, 1894, this cause coming on to be heard by the court upon the report 
of John S. H. Frlnk, guardian ad litem, It is ordered and decreed, upon con- 
sidération thereof, that the writ of habeas corpus be discharged and that 
sald Klng be remanded to the custody of the authorities of the McLean 
Asylum. 

"By the Court: Alex. H. Trowbrldge, Clerk. 

"From which decree an appeal ts clalmed by Edward Avery, BJs(j., on 
sald twenty-thlrd day of Aprll, in open court." 

This shows that the case was heard by the court on the report, and 
that "upon considération thereof" — that is, of the report — the writ 
was discharged. The record, however, fails to show that the pe- 
titioner or the next friend, or the counsel for the petitioner or next 
friend, or any person, offered to submit to the court any proofs hear- 
ing on the issue to be tried by it, or that there was any évidence 
v.64F.no.3— 23 
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which, if 1 0fE€ire)itîWfiïtl4 Mye had any tendency to amst^iHi tliat issue 
in behalf of the petitioner. On ail this matterthe; record is a 
blai?.k, and fojç augbit iti^a* appear» the court neither h^d. nor was 
offiered anythiitg^sion which it could act, except the report, and no- 
bbdy objected to ;the -court's acting on that. Tbe objections to thèse 
proçjï^fiâings, set dut itt the ààsignftents of error, may be divided into 
foupV >Fiiis^ ttijat th^^ a gnardian jtd litem was 

without warrant in law and void; second, that hé was improperly 
vested with authority to take the future conduct of tl:^e petitioner's 
case,,to the exçlusioii' pf the petitionei*, his counéel or attorney; 
third, that the bi-déy i)if référence to the guardian jibnferred on 
him authority to dëtèpîïdne the lâw 'and facts;on siich évidence as 
he mig^t choose to héàr ajïd cpnsider, without oppottunity on the 
paiît of the petitioner to meet the witnesses, or to présent évidence 
on h^s own behalf; ànà, fourtli, tjiat thé order directiûg the writ 
to be discharged, founded on the réport of the guàrdiaû, without 
hearin'g évidence, was cohtrary to law and void. In s6 far as thèse 
assiguments of error are biased on ilie hypothesi^ tha;t the powers 
given the guardian Mvçre, of a final 61* cohelusive character, they 
depar^.from the interprétation we hâve given thé drder of March 
23d, and we need considér them no ïurther. 

Toîiching the first objection: The especial power of the court to 
supersede the next friend by a guardian ad litem is so well es- 
tablished that it requires no comment, except to say that it would 
be a reproach to the law if, io the case of a person unable, through 
weakness of intellect or âge, tp conduct his own litigation under- 
standingly, the court had not the right to supersede a volunteer, 
when, in its just discrétion, it finds it for the interests of the 
petitioner or plaintiff to do so. This is illustrated in Sale v. Sale, 
1 Beav. 586, where the master of the rolls found that the next 
friend filed the bill tp promote his own views, and said that he 
never liad seen a more crafty attempt to defraud infants. We 
need make np distinction between infants and lunatics, with référ- 
ence to the matters we are discussing, whatever the ancient law 
might hâve been. Story, Eq. Jur. §§ 1362, 1363. This power to 
make substitution is brbad, and is necessarily exercised in a sum- 
mary -ççay; ànd there i^ ûo basis for the contention of the petitioner 
that itqpidâ not be dohe "ïvithout notice to the nèxt friend, or other 
formai procéedings. In the opinion flled in this case June 4th, 
we afflrmed "the broad and flexible character of the pules of practice 
relating tô next friends and guardians ad litem, and their adapta- 
bility to reî^ch.,every caS;e where they can be needed for the pro- 
tection ôf'fthpfBe classes which they are intended to protect, or for 
effectuating natural justice." We agrée with the conclusions in- 
volved in King's Case, 161 Mass. 46, 36 N. E. 685, already referred 
to, sustaining the right to supersede a next friend by a guardian ad 
litem, subject to the qualifications expressed in our prior opinion 
touching a,ppeals under fédéral procédure. When any one sets 
on foot litigation by his own action, oi* when it apjpears that it is 
set on fpot by a next friend because the petitioner or plaintiff 
is in close féstraint, the proposition that his suit ehall be put in 
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control of a,'guardian ad litem, on the ground that h.e is non compos 
mentis, may in volve a fundamental right to be heard on a formai 
judicial issue. But we hâve no occasion to consider generally the 
power or duty of courts to appoint guardians ad litem, because in 
this case the pétition was flled by a next friend without any alléga- 
tion that the petitioner was subject to such close confinement that 
he was unable to represent himself in court; so that the only excuse 
for.proceeding by a next friend which can be gathered from the 
record is of such a character as necessarily included the right bf 
the circuit court to continue the same person as next friend, or to 
supersede him by a guardian ad litem. 

As to the other propositions in the assignments of error, we are 
of the opinion that, according to the common rules governing courts 
of law, as well as courts of equity, after it appears or has been 
determined that the petitioner or plaintiff is so far unsound that he 
must proceed by a next friend or guardian, the matters covered by 
those propositions are ordinarily within the discrétion of the court. 
Many authorities on which the petitioner relies relate to the rule that 
the inheritance of an infant cannot be lost by the admissions of 
an attorney, the next friend, guardian ad litem, or any one assuming 
to act in any représentative character, or of the infant himself. 
This cannot be denied, but it affords no support to the other proposi- 
tion, — that the court has no power, of its own motion, to stay a 
suit in behalf of an infant, or of a person of unsound mind, which 
it is satisfactorily advised is frivolous, or will involve the petitioner 
or the plaintiff or his estate in unncessary expense, or perhâps 
jeopardize his rights. The next friend or the guardian ad litem 
is permitted to exercise a certain authority in determining thèse 
questions, but the court itself should be the ultimate authority; 
and it is inhérent in the nature of the jurisdiction at common law 
over infants, idiots, and lunatics, that it should act with référence 
to them from its own conscience and on its own information, ac- 
quired in such way as it may deem it best to acquire it. The final 
détermination whether the suit shall be prosecuted or discontinued 
must necessarily be made by the court or its appointée, or else by 
a mère volunteer in the form of a next friend; and, if by the latter, 
it must, of course, be made in a summary manner, without the 
possibility of any judicial issue or investigation. A just regard for 
the due protection of a person incapable of protecting his own 
interests would require that this action be taken by a responsible 
authority, as the court, and not by an irresponsible one. While 
sometimes the proceedings take on a formai character, y et this 
is not necessary, nor inhérent in the subject-matter, because whether 
it is for the interest of a person of unsound mind or of an infant 
that a suit brought in his behalf shall be prosecuted, is a question 
as to which, ordinarily, there can be no parties litigant entitled to be 
heard. That the next friend is not such is stated in Daniell, Ch. 
Pr. (5th Ed.) *71, *72 ; and that none of the défendants are is clear, 
as a défendant ought not to be allowed, as of right, to intervene in 
this way in what may be for his own interest, as against what may 
be for the interest of an infant or a person of unsound mind. This 
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âoes npt relate to thç matter of an original appointment of a 
gÀtiffli^i ad litem, thés àtsence of whom in some cases it may be 
tlxè right of the défendant to plead, and his duty to do se if he 
wisnes to avoid a reversai on errer coram nobis. Story, Eq. PI. § 
725. In Taner v, Ivie, 2 Ves. Sr. 466, Lord Hardwicke, on page 
468, s^d that the masters "cannot, upon such références to them 
[meaning références touching the matters wMoh we are discussing], 
hear the other side, against whom the bill is brought, but oiily 
jud|;èi j on circumstances prima facie, whether it is reasonable to 
carrjr on such a suit for the infant" The absolute power of the 
chancelier in determining ail matters of this character is made 
clear in Beeve, Domestic Belations (4th Ed.) 332, 334. Indeed, the 
privil^e of suit by next friend in behalf of a i>erson non compoa 
mentis seems to be of modem growth, and is wholly the création 
of tlie <3hancellor. 5 Bac. Abr. p. 47. Substantially, the whole 
practicé ^ouching this topic is given by Lord Chancelier Brougham 
in iîaldep V. Hawkins, 2 Mylne & K. 243, with practically the same 
results as stated by us. The ordinary rule is laid down in Story, 
Eq. PI. (lOth Ed.) § 60, as follows: 

"Ab BOme check upon the gênerai Ucense to Instltute a suit In behaJf 
of an imfant, If It be repree^ited to the court o£ equlty that the suit preferred 
in hls name Is not for his benefit, an inquiry Into the facts will be directed 
to be madé by one of the masters of the court; and, If he reports that the 
suit Is not for the benefit of the infant, the court wiil stay the proceedingg." 

The rôle is given in DanieU, Ch. Pr. (5th Ed.) •70, to the same effect, 
although, in lieu of making the gênerai proposition of a référence 
to a master, the author merely says, that the court will "direct an 
inquiry conceming the propriety of the suit." The entire freedom 
with which the court proceeds to ascertain for itself whether it is 
for the interest of the petitioner or plaintiff that the suit proceed 
is illustrated in Sale v. Sale, ubi supra, where Lord Langdale, whose 
eicperience and leaming are sufiScient authority for our purpose, 
listened to affldavits furnished by the défendant, and, without référ- 
ence to a master, directed the suit to be dismissed, and the costs 
to be paid by the next friend. He closed with a gênerai state- 
ment of the law, applicable in aU courts, as follows: 

"It matteirs little what the nature of the suit is. When a party cornes 
hère, uslng the privilège of actlng on the behalf and as the next friend of 
Infants, It Is his bounden duty to show that he really acts for the benefit 
of the infants, and not to promote purposes of his own." 

In Walker v. Else, 7 Sim. 234, Vice Ch.ancellor Shadwell dismissed 
in even a more summary manner a sait by a next friend. 

The substance of thèse propositions is recognJzed in equity rule 
87, and such undoubtedly is the common law, although a due regard 
for a proper administration of justice will ordinarily induce the 
court to ascertain the facts by a référence to a master or an as- 
Bcssor, çr by taking the proofs itself, with opportunity in either case 
for the next friend or the guardian ad litem, or whomsoever may 
assume to act for the petitioner or plaintifE, to examine the wit- 
nesses, produce proofs, and be otherwise heard. But the petitioner 
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relies on a provision of the Eevised Statutea touching proceedings 
on habeas corpus, as follows: 

"Sec. 761. The court, or justice, or jndge shall proceed in a summary way 
to détermine tlie facts of the case, by hearing the testimony and arguments, 
and thereupon to dispose of the party as law and justice requlre." 

Tliis provision of law, as it now stands, apparently govems ail 
proceedings based on a pétition conforming to section 754 of the 
Bevised Statutes, of which the case at bar is assumed to be one. 
Originally, however, it related only to proceedings under Act Feb. 
5, 1867, c. 28 (14 Stat 385), and therefore was of a limited effect, 
and not a gênerai rule of practice. For this reason alone, it might 
well be doubted whether this provision of the Bevised Statutes 
was intended to reach a question of the class vphich we are now con- 
sidering. It clearly relates to the facts touching the disposition 
of the petitioner; that is to say, to the merits of the proceeding. 
If construed as the petitioner claims, it would apparently compel 
the court in every case to proceed at once to the merits, without 
any opportunity for the investigation of preliminary questions, 
and would hâve a more drastic opération than it could reasonably 
be supposed congress intended. The sweeping construction 
claimed by the petitioner is not consistent with the discrétion ex- 
ercised in granting or refusing writs of habeas corpus in Ex parte 
Eoyall, 117 U. S. 241, 6 Sup. Ct 734, and in the line of cases follow- 
ing it, which are grouped in Re Frederich, 149 U. S. 70, 75-77, 13 
Sup. Ct. 793. It can hardly be supposed that congress had in mind, 
in this enactment, every phase of the preliminary questions which 
might arise in proceedings of this character, and intended either to 
blot them ont, or to lay down rules touching them before unknown 
to the law. Its fair construction is that it seeks to secure an eflB- 
cient administration of justice, and nothing more. We must admit 
that no case has been cited to us in which this summary method of 
proceeding by a court to stay a suit at its discrétion has been ap- 
plied to one touching a writ of habeas corpus; and it may be that 
there is some ground of distinction between ordinary proceedings 
and this at bar, which has not been brought to our attention. But 
we need not pursue thèse topics further, nor détermine the power 
and duty of this court concerning them, because the case at bar 
does not go to the extent supposed by the petitioner. As we hâve 
already seen, the order of March 23d did not direct a discontinuance 
of the suit, or give the guardian ad litem an absolute élection so 
to discontinue, or conclude the court to act on his élection. Even, 
therefore, if the order had been irregular in any particular, the most 
that could be said of it is that it was an irregularity in the course 
of summary proceedings, not necessarily prejudicial, and the con- 
séquences of which might hâve been fuUy met and obviated later 
in the cause. Ordinarily, such irregularities, especially in proceed- 
ings which are heard wholly by the court, and in no part in the 
présence of a jury, do not, of themselves, furnish the basis of an 
appeal. Pennsylvania Co. v. Roy, 102 U. S. 451; PoUak v. As- 
sociation, 128 U. S. 446, 9 Sup. Ct. 119; Buckman v, Cory, 129 U. 
S. 387, 390, 9 Sup. Ct 316; Eailway Co. v. Volk, 151 U. S, 73, 14 
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Sapi et. 289; Hiûds v.'teèiâ4 i8 C. 0. A. 231, 57 Fed. 10, 13. Es- 
pecially is this proposition true in thé présent casey where it is 
appareati the «ourt procëédèd tentatively, carefullj feëling its way, 
and ë^fessly reserrçd tà Mornsoéver might be iûtërèsted the op- 
portunity bif béïng liéaird,' aftèr the report of the guàrdian came in, 
on thë ^liestion whether the court would then receive testimony 
and ât^umëMt^. This proposition does not côntravene the gênerai 
rule tbat on âppeal the whole record may bé examined for errors. 
Ridiiiïgs T. Johnson, 128 U. S. 212, 218, 9 Sup. Ct 72; Trust Co. v. 
SeasOn^ôbd, l30 U. S. 482, 9 Sup. Ct. 575. 

Itis OUI' opinion that thé petitioner has ndt brought the record 
into form to raise in this xîourt the questions Which are sought to 
be raised, touching the oi-ders of March 23d and April 23d. As 
we haVë àlready shôwïi, aecording to the true effect of the order of 
March 23d, ail parties who had any standing in court, or who 
oould bë beard by it, had opportunity, on the conaing in of the 
report ôf the gnardian, to présent any question theydesired to raise, 
includijig thé questiotf whether any one was ëntitled to offer testi- 
mony and arguments. Thè record fails to show that the petitioner 
availed himself of this opportunity. In his argument to this 
court, he has stated what he allèges he could hâve proved if he 
had been pewnitted to do so; but, so far as the record is concerned, 
there is au ehtire failupeto show that he offered any proofs. or that 
he had any prdôfs to offei? which would hâve been effective if offered. 
This côuit, therefore, is àsked to reverse the judgment of the court 
below, without any évidence in the record that any party was pre- 
pared to présent to that court any facts which ought to hâve in- 
fluenced itS conclusions. It is true that the record shows that the 
judgment of the court below was bàsed on the report of the guard- 
ian, but, in the absence of any other matter offered to it, the court 
had a right to discharge the writ, and was required to do it; and 
it is unimportant whether it did it on the considération of the re- 
port, or without considération of it. The order discharging the 
writ, in th^ absence of proofs, would bemadeof course, and it can- 
not affecti ifes correctness that reasons outside of the law were given 
for what was necessarily done. Eidings v. Johnson, 128 U. S. 
218, 9 Sup. et 72; Sullivan v. Mining Ce, 143 U. S. 431, 12 Sup. Ct. 
555; Spaldingv. Castro, 153 U. S. 38, 14 Sup. Ct. 768. 

There can^be no question that if this was an ordinary suit thèse 
suggestions wôuld be cbnclusive agalnst the petitioner on this ap- 
peaL This is a commoli-law suit, in which judgment must be 
entered aS' on a writ of error. Cuddy, Petitioner, 131 U. S. 280, 
287, 9 Sûj^.'Ct 703. Yet, as it comes to us on appeal, ail the strict- 
ness of oMiaai^ common-law proceedings ought not to be required. 
Neverthëlèstf, the proposition is fundamental; and is necessary to 
prevéût ali âj^pellate court from exercising virtually original juria- 
diction that 'the court below must have had an opportunity to pass 
on thé^^glléstlons raiséd on appeal, and that whether it had such 
opportulliîliy inust appearby the record or be fairly inferable from 
whàt âôiéS appear in it. ' In this case the requisite facts do not ap- 
pear *by%ké record, and they cannot bé inferred from it, unless it can 
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be said that the appeal taken in open court on the same day the 
order of April 23d was entered — but, of course, after it was entered 
— raised this implication by reflected light. We are not aware of 
any practice or précèdent which would justify this metliod of making 
good this omission, and Warâeld v. Chaffe, 91 U. S. 690, and Clark 
V. Com., 128 U. g. 395, 9 Sup. Ot. 2, 113, seem to the contrary. In- 
deed, for aught that appears, the petitioner — and in this connection 
we mean by this word "petitioner," King, his next friend and the 
counsel of record — was content to rest the case on the proposition 
that the détention in the McLean Asylum was illégal merely because 
the commitment under the order of the chief justice of Rhode Island, 
or under the assent of the visiting committee of the asylum, did not 
conform to law. This proposition was urged on us in argument 
It was not flnally disposed of until this court passed on it, and 
until we determined, in the opinion filed June 4, 1894, that the 
committal was not in disregard of the provisions of the constitution 
and laws of the United States, and, in this opinion, that the for- 
mality of the papers of committal are of no conséquence, so far as 
the circuit court was concerned. Therefore, so far from any impli- 
cation appearing that the petitioner offered to the circuit court 
the proofs which he says he might hâve offered, if allowed, and that 
they were rejected, there is fully as much ground for inferring that 
he saw fit to rest his case on the question of law we hâve stated, or, 
at any rate, that that court was not advised on what ground he 
intended to rely. However, the record itself suggests no infer- 
ence one way or the other. It does not show that the petitioner 
objected to the spécial duties imposed on the guardian ad litem, or 
to any part of the order of the court touching the same, or that 
after it came in he took any steps which required the circuit court to 
hait before entering the order of April 23d. The rule applicable 
we hâve stated, and it is also succinctly given by the court of ap- 
peals, in the Fourth circuit, in Manufacturing Co. v. Joyce, 4 C. 
C. A. 368, 54 Fed. 332, 333, as follows: 

"The rule is well establlshed that the appellate court wiU only permit those 
matters to be assigned for error that were brought to the attention of the 
court below durlng the progress of the trial, and then passed upon." 

Again, it was said bv the court of appeals, in the Eighth cir- 
cuit, in Railway Co. v. Hensou, 7 C. C. A. 349, 58 Fed. 531, that 
"an appellate court can consider only such matters as are properly 
of record," and that "a matter not appearing of record has no exis- 
tence as a predicate for error." Thèse observations were intended to 
applv, and do apply, alike to appeals and writs of error. We refer 
also to Fisher v. Perkins, 122 U. S. 522, 527, 7 Sup. Ct. 1227. We 
are controlled by the fact that the record fails to put the petitioner 
in a position to assign for error any matter based on the claim that 
the circuit court was asked to hear proofs and arguments which it 
did not hear. In no event, therefore, can the petitioner object to 
the final judgment of the court below, whatever reasons were as- 
signed in it for the ordering of it. 

It is a satisfaction to know that if the petitioner, or any person 
assuming to act in his behalf, has, according to his judgment, failed 
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to obtain a full détermination of the issues of fact wliich tMs case 
suggeate, on formai prpofs and arguments, the final conclusion of 
the casç opérâtes only as a discontinuance, without passing on the 
merits, and is no bar tô a new application to any tribunal ha^ing 
jurisdiction, wherever the petitioner may be. Judgment of the cir- 
cuit court affirmed, with costs of this appeal against Caleb Eaton. 
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(Circuit Court, N. D. New York. November 7, 1894.) 

No. 6,106. 

1. Infmnobmbht of Coptktght— Diobst of Law Reports. 

The compiler of a dlgest may prépare notes, abstracts, and paragraphs 
from opinions of the courts, and from syllabi prepared by the courts, and 
may dlgest sueh opinions and syllabi from printed copies publlshed In a 
copyrl^ted System of reports; but he is not at liberty to copy the original 
work of the reporter In such reports, or to use that work in any way, di- 
rectly or Indlrectly, In order to dérive suggestions therefrom, or for the 
purpôse of llghtenlng his labors. 

5. Samb. 

In snch case he may use the copyrighted matter as a guide in the prépara- 
tion of his work, in order to verify its accuracy, detect en-ors, omissions, 
or other faults, but In ail other respects he must Investlgate for himself. 
He may take the original opinions, and prepai'e from them his own notes; 
but he cannot excluslvely and evasively use the notes already collected 
and embodied by the skill, Industry, and expenditures of another. Banks 
V. McDivltt, Fed. Cas. No. 061, 13 Blatehf. 163, foUowed. 

8. SAME— SCOPE OP Injtjnction.* 

Where the plrated paragraphs ot a digest can be separated from the 
paragraphs not subject to crlticism, the injunction should be restricted to 
the Infringlng paragi-aphs. The doctrine of "confusion of goods," whlch 
has sometimes been Invoked to suppress an entire publication, Is not ap- 
plicable where the infringlng portions can be pointed out, and separately 
condemned. 

4. Same— pROOF OF Pihacy^ 

A compiler digested, on an average, some 30 cases a day. Nine-tenths 
of thèse cases were digested from the reports of complainant. Held, that 
it could not be presumed that ail the work of the compiler was plratical, 
where less than 1 per cent of the whole output had been proved to be 
phratical. 

6. Same. 

In such case the mère fact that It might consume a décade to examine 
the paragraphs of the dlgest, and compare them with the syllabi of the 
reports, will not reUeve the complainant from the burden of proving his 
case, and the injunction wUl be limited to the paragraphs which hâve been 
shown to be plratical. ' 
6. Samb— Mala Fides. 

Mala fldes cannot be Imputed to the défendant in such a case because. 
In making an annual dlgest, it used in part the reports whlch had been 
pubUsbed by the complainant during the year. Callaghan v. Myers, 9 
Sup. et 177, 128 U. S. 617, dlstinguished. 

This is an action in equity, upon final hearing, to restrain the in- 
fringement of 507 copyrights covering that number of pamphlets, 
published by the complainant, containing reports of decided causes 
in the state and fédéral courts. A motion for an injunction pen- 
dente lite having been made (53 Fed. 265) the question of infringe- 
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ment was referred to a master (W. S. Doolittle) who flied a report 
(May 22, 1893) flnding infringement in 303 paragraphs. The master 
also filed the following opinion, wliich sufficiently states the facts 
in controversy: 

"This Is a référence to the master to hear and détermine the issues raised 
on motion for injunction pendente lite in a copyright case and to report ttie 
portions of défendants publication that infringe the copyright of complain- 
ant. There is practically no dispute on the facts alleged in regard to publi- 
cation and copyright, the question of piracy being the real issue. The com- 
plainant, the West Publlshing Company, assumes to report décisions of ail 
the courts of last resort (and some of the intermediate courts) in this country 
In what Is called the National Reporter System. The System is made up of 
varions parts or reporters, the United States being divided territorially into 
convenlent and appropriate districts for the purpose, about a dozen in num- 
ber. Each reporter is published weekly in pamphlet form, and contains the 
current opinions of the courts of its respective district, preceded by head- 
notes and prelimlnary statements. Thèse opinions are obtained by complain- 
ant from officiai sources at great expense, and wlth few exceptions are by 
far the earllest publication thereof. Ninety per cent at least of the opinions 
published are published for the flrst time in complainant's system, and to 
some cases, as in this court, it is practically the only publication made. 
The original work of complainant In thèse weekly parts— that Is, the head- 
notes and prellminary statements (excepting those prepared by the courts or 
foreign reportera)— and ail other matter therein, except the opinions, are copy- 
righted. Taking the headnotes of thèse weekly parts as a basls, complain- 
ant constructs and publishes a digest in monthly parts, which monthly parts, 
with additions of selected cases and références to officiai reports, go to make 
up its Annual Digest— a single volume, eailed the 'American Annual Digest' 
The volume for the year 1892 (with the monthly parts and reporters on which 
it is based) is the one In suit, the digest year being from September to Sep- 
tember. 

"The défendant the Lawyers' Co-operative Publlshing Company, publishes, 
among other publications, the General Digest of the United States, a work 
of the same purport as the American Annual Digest, and compiled in the 
main from parts which they publish semhnonthly, the General Digest Annual 
for the year 1892 being the volume claimed by complainant to contain pirated 
matter in infringement of complainant's copyright. The défendant Is a sub- 
scriber to the varions reporters of complainant and receives them in the 
usual weekly parts, and in thèse publications are found at least nine-tenths 
of the opinions used by them from which their digest paragraphs are claimed 
to be written. Thèse weekly parts are distributed on their reeeipt among 
the defendant's several editors who from thèse pamphlets write the digest 
paragraphs which appear first in thé semimonthly parts of the General Digest 
and thereafter in the Annual. From the testimony of the défendant it 
appears that its digest paragraph writer, when using the reporter, has before 
him in his work the syllabus and preliminary statement prepared by com- 
plainant, the same being direetly followed by the opinion, and that without 
referrlng to the syllabus in any manner he constructs his digest paragraph 
from the opinion and that alone. Defendant's publication is principally 
the work of eight editors, who hâve each been sworn and given similar tes- 
timony to the effect that they had Instructions never to consult the head- 
notes of other publications, unless the same were made by the court; that 
they never used in any way the headnotes of complainant's publication, and 
some of them that they never read the headnotes either before or after they 
had iinished their work, even for comparison. One of the editors, however, 
Mr. Coflan, In his déposition stated that he invariably read the syllabi of 
complainant the flrst thing, but he made no use of them in his work; and 
Mr. Greenhoot that he sometimes did read them and sometimes not; but 
with two exceptions, where he could not flnd différent expressions, he never 
made use of complainant's headnotes. Another, Mr. Hill, testified that after 
he had formulated his headnotes he sometimes compared his work with 
complainant's for curloslty merely. Thèse editors, in reply to questions a» 
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tOtHJBîai^s^lSe.amouiit of work thçy, a|"p ^pable of performlng In a day ta 
writlugf <ÏJ|^8t paragràphs from the optaions in complalnant's publications. 
State Vàpiously, but it is between ' twenty and forty cases in a day's work; 
Mr. Grëènbdot testlfying that he averaged between eight and ten in an 
evenlng's work; Mr. Rlch and Mr. Herrick that they ayeraged betweeu 
thlrty and forty in a day, aad Mr. Haviland between twenty and thirty iu 
a day. In reply to thls Une of testiniony complalnant produces as many 
éditera of its own stafC, who te^tify to tlie imposslblllty of dolng in a day 
the amount of original paragraph -wrltins elalmed by défendants editors. 
Th^ir testimony shows that from thelr expérience the average is between 
four and sevem cases a day, but that in preparlng paragràphs from the head- 
notes pf their own reporters for use in the digest they could then do between 
tbirty and forty cases in a day. Mr. , Àppleton, one of complalnant's prin- 
cipal editors, testifles that défendantes éditer Greenhoot, who testifled that 
hls: capacity was eight to ten cases in an eyening's work, when employed 
by complalnant in 1889 and for several years prior, was unable to do more 
than three cases in a day's work of eight hours. The only witness produced 
not In some way Connected wlth the parties was Mr. Sickels, the New York 
court pf appeals reporter, who was called by complalnant In a number of 
respects he substantiated the testimony of complalnant's editors. He testi- 
fle^iinainly from hls own extensiye expérience as a reporter, stating that he 
considered himself à rapid worker; that he averaged in reportlng but little 
more than four cases a day; tbat if a digester had before him and utillzed 
the headnotes of other tvrlters it might be possible to do as many as twenty 
to ttiirty cases in a day'a work; otherwise, he did not deem it possible to 
average more than from four, tb six cases in a day. 

"With thèse facts set forth cpmplainant introduces and points out to the 
master some flve hundred paragràphs taken from defendant's General Digest 
with the cbrrespônding paragràphs from complalnant's reporters and digcsts 
from which it is clalmed defendant's paragràphs are pirated. Thèse repre- 
sent, of course, but a small portipn of the complète work, \»?hich consists of 
some thlrty-eight thousand digest paragràphs, and complalnant insists that 
many more can be presented. but, that it is unable to do so within the time 
llmlted, and the examples tm:nishpd are suflcient to show for the purposes 
oi; thls motion. The master has examfned with much labor and care ail .the 
opinions from which thèse headnotes hâve been taken and made comparison 
with headnotes pf the same cases wherever they hâve since been made by 
officiai reporters. The identity between the paragràphs of most of the ex- 
amples on flrst inspection is, Indeed, remarkable. When taken in connection 
with the opinions, however, some are found to be simply direct quotations 
therefrom; some in which a portion aire quotations from the opinion and the 
original work is entlrely différent, and some expressing in similar terms and 
phrases quite différent Ideas. Such cases where there is nothlng else indi- 
cating piracy the master has flrst endeavored toellminate. The cases in which 
errors hâve been copied, of which there are a number, are, as a rule, sufficient 
iinto themselves as a proof of piracy. The cases in which elearly original 
language and construction are followed— not phrases and modes of expression 
common to every digester, but such original language or construction that it 
does not seem that two reporters separately digesting the same opinion, could 
possibly use wlth such marked simUarity— thèse there has been no hesltancy 
in reportlng. In a number of cases it seems as though defendant's digester, 
after readlng the headnote of the reporter, had gone throùgh the opinion to 
see if the wording of the headnote was to be found thereln. If It were found 
there, even in dlsconnected phrases, hé used It also, making use of the original 
labor of sélection and arrangement If the language were not there In haec 
verba, he employé?! synonyms, and, If nécessary, resorted to rearrangement 
and transposition. In many Instances reported the paragràphs are practlcally 
Verbatim copies, and it seems aa though rearrangement has been resorted 
t» to make the paragràphs comply wlth the différent théories on which the two 
digests are based* complalnant using the concrète method, endeavoring to 
express the actual point decided with référence to the actual facts, so as to 
distingulsh a case from others, while défendant uses the abstract method, 
glving the prlnciple of law decided and endeavoring to make It generaL 
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That this casé Is an anomaly in copyright lîtiffation is in some respects tnie, 
but the contention liiat consofiuently the case of J'y ers v. Callaghan io no wise 
f urnislies a predecedent for its détermination can Jiardly be sustained. In 
some respects the cases are analogous, and, In so far as they are, a pré- 
cèdent is certainly furnished. In both cases complainant's publications are 
used by défendant in editing or digesting; in both defendant's editors stat.e 
thelr worlî to be independent; in both, in the majority of cases, there Is the 
appearance of independent labor without regard to complainant's work, yet 
in both It Is apparent that comp)Ainant's worli bas been used, and, In some 
instances, words and sentences copied without change; In others changed in 
form only. Judge Drummond, in his opinion (5 Fed. 72C), afterwards con- 
curred in by the suprême court {9 Sup. Ct. 177), says: 'The conclusion is ir- 
résistible that, for a large portion of the work performed in behalt of tho de- 
fendants, the editors did not resort to original sources of information, but 
obtained that information from the volumes of Mr. Freeman (the complainant). 
Undoubtedly It was compétent for an editor to take the opinions of the su- 
prême court, and possibly from the volumes of Mr. Freeman, and make an 
independent work; but it Is always attended wlth great risk for a person to 
slt down, and wlth the copyright of a volume of law reports before hlm, 
undertake to make an independent report of a case. It is not dlfficult to do 
thls, going to the original sources of Information— to the décisions of the court, 
the briefs of counsel, the records on file in the clerk's office— without regard 
to the regular volumes of reports. Any one who has tried It can easily un- 
derstand the dlfEérence between the headnotes of two persons, equally good 
lawyers, and equally critical in the examination of an opinion, where they 
are made up independent of each other; and, bearing in mind this fact, it 
seems to lie beyond controversy that, although in many, and perhaps most, ■ 
instances there is a very considérable, différence between the headnotes of 
the defendant's volumes and tliose of the plaintifC, the latter hâve been used 
in the préparation of those of the former.' 

"The simple question for the master Is, are thèse digest paragraphs pre- 
sented the work of independent labor or not? There is little doubt but that 
In almost every Instance defendant's dlgester read the opinion, and there is 
no testimony to the contrary, and it may be that defendant's digesters are 
more rapid workers than complainant's, or that one may construct more 
original digest paragraphs than syllabi in a given time; but that many of 
complainant's paragraphs hâve been more or less utilized by some of de- 
fendant's digesters cannot be gainsaid. Neither can it be said that both 
parties hâve gone to the same sources of Information in the same sensé 
that the expression is generally used. No fair-minded person eau com- 
pare the headnotes In pamphlet No. 12, of volume 29, Pacific Reporter (and 
there are other llke cases), with the digest paragraphs made by defendant's 
editor from the opinions in this nuiuoer, and publlshed in the General 
Digest, and doubt for a moment plracy, and particularly when the dlgester 
had before hlm headnotes alrcady prepared, eveu when his testimony goes 
to show that no use has been made of the headnotes. It is claimed by 
défendant that its work Is the resuit of Independent labor, and that the 
resemblances are simply innocent coïncidences. In some of the oxamples, 
perhaps, this Is so; In others, certainly, it is not; and the master's report 
sets out in détail such cases that seem to be from themselves, in connection 
with the various opinions, clearly cases of plracy. In some cases where 
doubt has arisen as to the possibility of the work havlng been performed 
without référence to complainant's headnotes, this being a preliminary and 
not a final hearing, défendant has been given the benefit of the doubt It 
is the duty of the master to report the facts and to identify such of the 
paragraphs presented to him as appear to bave Infringed the copyright. It 
does not seem to be wlthln the province of the master to go further than 
thls, though the brlef.» smggest it, and It seems that the report presented here- 
with fulfllls aU the requirements." 

Rowland Cox, for complainant. 
William F. Cogswell, for défendant 
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GOXE, District Judge. It mnst be regarded as settled law in 
the Uûitèd States tliat an author bas no exclasive property in 
a published work except under some act of congress, and then 
only whén lie compiles with the provisions of the act Wheaton v. 
Peters, 8 Pet 593; Banlis v. Manchester, 23 Fed. 143, afflrmed 128 
U, S, 244, 252, 9 Sup. Ct. 36. A reporter can hâve no copyright 
in the butinions delivered by the court or in the syllabi prepared 
by the judges. Wheaton v. Peters and Banks v. Manchester, 
supra; Banks v. Publishing Co., 27 Fed. 50; Nash v. Lathrop, 
142 MaâS. 29, 6 N. E, 559. A reporter may acquire a valid copyright 
for the headnotes, footnotes, tables of cases, indexes, statements of 
fact £^ri4 abstracts of the arguments of counsel, where thèse are 
prepared by him and are the resuit of his labor and research. So he 
may hâve a copyright for a digest or synopsis of judicial décisions 
and the sélection and arrangement of cases relating to a particular 
branch of the law. The copyright protects only the original work of 
the reporter. Myers v. Oallaghan, 5 Fed. 726, 10 Biss. 139; Id., 20 
Fed. 441, affirmed 128 U. S. 617, 9 Sup. Ct. 177; C5onnecticut v. Gtould, 
34 Fed. 319; Gray v. Kussell, 1 Story, 11, Fed. Cas. No. 5,728; David- 
son V. Wheelock, 27 Fed. 61; Drone, Copyr. 159,' 160. The compiler of 
a digest bas no monopoly of the opinions, décisions and syllabi pre- 
pared by the courts and judges, even though he has previously pub- 
.lished them in copyrighted pamphlets. Thèse opinions, décisions 
aud syllabi are free alike to ail digesters. But when notes suitable 
for use in a digest hâve been prepared from thèse common sources 
of information and properly secured by copyrights a subséquent 
compiler in the same fleld is not permitted to avail himself of this 
original work, and save time and labor for himself by copying f rom 
the property of others. He may use the copyrighted matter as a 
guide In the préparation of his own work to verify its accuracy, or 
detect errors, omissions or other faults, but in ail other respects he 
must investigate for himself. He may take the original opinions 
and prépare from them his own notes, "but he cannot exclusively 
and evasively use those already collected and embodied by the skill 
and industry and expenditures of another." Banks v. McDivitt, 13 
Blatchf. 163, Fed. Cas. No. 961, and cases cited; Gray v. Russell, 
supra; Drone, Copyr. p. 394. 

Where the pirated portions can be separated from the portions not 
subject to criticism the injunction should go not against the entire 
work, but against the infringing portions. The doctrine of "con- 
fusion of goods" which has sometimes been invoked to suppress an 
entire publication is not applicable where the infringing portions can 
be pointed ont and separately condemned. Banks v. McDivitt, su- 
pra; Lawrence v. Dana, 4 Cliff. 1, 84, 85, Fed. Cas. No. 8,136; Maw- 
man v. Tegg, 2 Russ. 385; Greene v. Bishop, 1 ClifE. 186, 203, Fed. 
Cas. No. 5,763; Little v. Gould, 2 Blatchf. 165, 186, Fed. Cas. No. 
8,394; Story v. Holcombe, 4 McLean, 306, Fed. Cas. No. 13,497; 
Publishing Co. v. Keller, 30 Fed. 772; Farmer v. Elstner, 33 Fed. 
494; Drone, Copyr. pp. 527, 530. 

Apply thèse principles to the case at bar. The complainant has 
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valid copyrights for the original work prepared by its éditera and 
published in the varions pamphlets composing its System of reports. 
The opinions of the judges and the syllabi prepared by them are not 
covered by the complainant's copyrights, and thèse the défendant, 
considering the matter f rom a purely légal point of view, had a per- 
fect right to use. The défendant had a right to copy the opinions, 
décisions and syllabi prepared by the court from the complainant's 
publications, or from any other source, and use them precisely as 
other matter which is f ree to the public. The défendant could law- 
fuUy prépare notes, abstracts and paragraphs from thèse free 
sources of information, collect them and publish them in a digest 
of its own. In doing this its editors had no right to avail themselves 
of the complainant's original work. They were forbidden not only 
from copying the work of the complainant's editors, but also from 
using that work in any way to give them suggestions or to lighten 
their labors. In short, they were not at liberty to appropriate 
directiy or indirectly the matter which the complainant has pro- 
tected by copyrights. 

The master to whom the question of infringement was referred 
has, with great diligence, compared the suspected paragraphs 
pointed ont by the complainant with the alleged corresponding 
paragraphs in the copyrighted wo-rks, and has reported 303 in- 
stances of piracy. The court has examined the master's report 
suflQciently to be convinced that it is a conservative report, and, 
M'ithout reviewing his work in détail, accepts it as establishing the 
fact that the above number of paragraphs infringe. As the de- 
fendant's digest contains about 38,000 paragraphs the infringement 
thus established is considerably less than 1 per cent. At the trial, 
for the flrst time, complainant presented some 700 additional par- 
agraphs which it asserted to be infringements. Assuming as to 
thèse that the same proportion of pirated paragraphs should be 
established as in those submitted to the master, still the infringing 
matter would amount to less than 3 per cent. In this connection it 
should be remembered that the complainant has had the defendant's 
book in its possession for two years. As the resuit of two years' 
examination, assuming that the court should flnd with the com- 
plainant upon every one of the paragraphs pointed out by it as in- 
fringing its copyrights, the total pirated matter would amount 
to less than 4 per cent. It must, of course, be conceded that a large 
part of the defendant's book, havlng been compiled from other 
publications and from syllabi prepared by the courts, is not covered 
by the complainant's copyrights. 

The situation then is this: Matter proved to be piratical, about 
flve-eighths of 1 per cent. Other designated matter, alleged to be 
piratical, between 1 and 2 per cent. Matter not affected by the com- 
plainant's copyrights, about 28 per cent. Eegarding the remaining 
portions of the work, — about 70 per cent, — no direct proof is offered. 
The défendant contends that this 70 per cent, must be presumed 
to be innocent until proved to be guilty. The complainant, on tbe 
«ontrary, insists that it must be presumed fraudulent from the 
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KCfiPjE fiiIPB^diy adduced. The çpwip^amant argues that the def end- 
ant''iS,fditor«ihad fhe copyrigtl^d books before them whén tbey pre- 
pared thM^ifligest paragraphe;; that they are shown to hâve done 
flve times jnqre work than other editors engagea in like occupation; 
that they are proved to hâve pirated 303 paragraphs and the pre- 
sumption ie that the entire book is so tainted with ira]id that it 
should be suppressed. : The court is of the opinion that in a v?ork 
like a digest, whiçh has the gênerai characteristics of a directory, 
an index or a road book, where each paragraph is separate and dis- 
tinct f rom every other, and can ibe removed without in any way de- 
stroyiag the effect of the remaining paragraphs, it woiild be estab- 
lishifag ft most dangerons précèdent to condemn the entire work 
vP'hen leas than 1 per cent is proved to be piratical. This would 
be pubstituting conjecture for proof, and in a case, too, where the 
proof is accessible. Where infringement exists in copyright cases 
it la «su^ly susceptible of proof. Therè are always some indica- 
tions ^hich disclose the présence, of the pirate. The court. does not 
undèrstand that this is denied, but it is said that it xvill consume a 
décade to examine and compare ail the remaining paragraphs and 
that thO: fiomplainant should not be required to enter upon such a 
task. ,,.. Jîluûtly stated the proposition is this: A party, upon whom 
the onw probandi rests,;te entitled to a decree for the entire relief 
deHian,de4 if , instead of proving his case, he proves a part and con- 
vinces the court that it ; will be difBcult to iprove the rèst. Were 
this the case of an ordinary book like a history or a novel, and the 
court were conviuced that, though disguised, the plotaJid plan of 
the work; had been apppopriated and the characters reproduced, 
though" ijinder différent names, there would be no hésitation in 
condepiniBg the entire work. Hère, on the other hand, there is no 
connection whatever between the pirated paragraphs and the para- 
graphs, ^hich are the cesult of original and honest labor. The 
formeppain be removed and the complainant's rights protected, and 
without depriving the défendant of the fruits of the work which is 
fairly its own. It is not a case where the doctrine of "confusion 
of goods" is applicable, because the complainant's goods can be 
separated from the defendant's; it will take time, but it can be 
done. If the complainant is given the SM'eeping decree asked for 
the défendant will be prevented from publishing even the 28 per 
cent, of matter to which the complainant does not prétend to lay 
claim. If the défendant should eliminate from its work every 
paragraph which the complainant bas pointed ont as infringing, 
the remaining 36,000 paragraphs could not be sold by the défendant. 
Indeed, shouJd the défendant issue a new édition with every para- 
graph elimiaated which has been designated as open to the slight- 
est suspicion of piracy it would still be under the ban of such a 
decree., The court canpot believe that such a decree would be 
just. Thiough the défendant, through some of its editors, has been 
guilty of inéquitable conduct in appropriating to its use the resuit 
of the complainant's labors, the punishment it should reçoive should 
not be opt of ail proportion to the offense, to charge the défend- 
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aiit with 38,000 piracies because it is shown to be guilty of 303 is 
pushing the law of presmnptive évidence far in advance of any re- 
ported case. Equity seems to demand that the défendant be per- 
mitted to use what is honestly its own and restrained from using 
what it bas taken from the complainant. By such a decree the 
rights of ail will be preserved. 

The learned counsel for the complainant argues the cause as if the 
défendant was, in effect, reproducing the copyrighted pamphlets 
of the complainant and was endeavoring to supersede and supplant 
thèse publications. It is thought that such is not the case. The 
défendant does not publish reports, except of selected câses, and 
the bill does not charge that thèse infringe the complainant's copy- 
rights. The book with which the def endant's digest actually competes 
is the complainant's digést. The defendant's digest in no way sup- 
plants the copyrighted reports. Indeed, by advertising them exten- 
sirely, it would seem that it must assist in extending their sale. It 
appearsto the court that thisis an important distinction which should 
not be loet sight of. It is not a case where, as in Oallaghan and Myers, 
the defendant's bocks were published in order that they might be sub- 
stituted for the complainant's books; where the paging, order of cases, 
statements of facts, etc., were intended to be similar. In short, it is 
uot a case where in every volume there are unmistakable indicia 
that the défendant worked from the copyrighted portions of the 
complainant's volume and intended to produce an almost identical 
book. In a case like Oallaghan and Myers the fact that the inf ringer 
w'orked from the copyrighted books is, of course, a most important 
factor, but in the case of an index or a digest the compiler is not 
guilty of bad faith in using the book that he is digesting. He must 
use thls book. Not only should a digest tell, in brief, what has been 
decided, but it should also inform the reader where the décision is 
to be found in full. This of necessity requires an examination of the 
reports. To prépare a digest without such an examination would 
be an impossibility. A digest prepared only from the manuscripts 
of the judges vrould be a ludicrous excrescence which would not be 
harbored in any library. It would be about as valuable as a city 
directory which contains the names of the citizens, but omits to men- 
tion where they réside. As the complainant, by reason of its large 
f acilities, is able, as a rule, to place the décisions of the courts before 
the profession in advance of other publishers, it is obvions that any 
one who makes a true and useful digest of "the year's grist" must 
examine the complainant's publications. If the complainant's con- 
tention is correct, that a digester may not take a "copyrighted book 
in his hands," the maJking of digests is at an end. The court is un- 
able to perçoive how mala fldes can be imputed to the défendant 
because, in making an annual digest, it uses the reports which hâve 
been published during the year. 

Without pursuing the subject further it is thought that the 
complainant must be contented when it has maintained and vin- 
dicated its privilèges under the law of copyright; that the défendant 
should be punished to the estent that it has been guilty of an iaf rac- 
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tion of that law, and held accountable f or every înfringement which 
pan fciç fftirly laid at its door, Beyond tliis the court cannot go; it 
cannot gonsider matters not embraced in the issues joined by the 
.plë^diji^a, or enter upon a course of spéculation and présume whole- 
sale pîracy from the proof now before the court, or from the alleged 
unfair business methods of the défendant in its relations with the 
coniplainant. The court can discover nothing in the case of Cal- 
laghan v. Myers, which is at variance with thèse views. 

As the complainant stated àt the argument that it did not require 
the court to make any comparison of tiie additional paragraphs, be- 
fore reférred to, with complainant's publications, or any flnding in 
relation thereto, it foUows that the complainant is entitled to a 
decree for an injunction and an accounting, limited, however, to 
the paragraphs reported by the master, with costs. 



SHUTB T. MORLBY SEWING MACH. CO. et al. 

(Circuit Court of Appeala, First Circuii October 31, 1894.) 

No. 108. 
1. Patents— Validitt Affihmed. » 

Clalms 2 and 13 of tlie Morley patent, No. 236,350, for a machine for 
Sewing buttons on fabrlcs, sustained. Decree of the circuit court modl- 
fled so as to be limited to thèse clalms, and then afflrmed. 62 Fed. 291. 
3. Same— Decree Bhoadeb than Findinob— Costb on Appeal. 

The decree In a patent cause, which Is broader than the flndlngs, will 
be corrected by the appellate court of its own motion, and no costs wlU 
bè allowed to either party, slnce it is the duty of complainant's solicltor 
to draw out a proper decree. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was a suit in equity by the Morley Sewing Machine Company 
and the Morley Button Sewing Machine Company against Ben- 
jamin A. Shute and Àbbie J. Shute, copartners, trading as Benjamin 
A. Shute & Oo., for the alleged infringement of letters patent No. 
236,350, granted January 4, 1881, to James H. Morley, and to E. S. 
Fay and Henry E. Wilkins, assignées of said Morley. A decree 
was rendered for complainants (62 Fed. 291), and défendants appeal. 

John L. S. Roberts (Ohas. Levi Woodbury, of counsel), for ap- 
pellants. 

Frederick P. Fish, William K. Richardson, and Ambrose East- 
man, for appellees. 

Before PUTNAM, Circuit Judge, and NELSON and WEBB, Dis- 
trict Judges. 

PER CTJRIAM. We agrée fully with the reasoning and con- 
clusion ofjthe judge who sat in the circuit court in this case, but 
we will apiice two matters not gpoken of in his opinion. The 
appellapt maintains that in Sewing Machine Co. v. Lancaster, 129 
U. S. 26â, 9 Sup. et 299, the suprême court construed the claims in 
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contest in this case as containîng the élément of a fabric-feeding 
mechanism. The alleged infringing machine in that case in- 
fringed thèse claims on either construction, and the suprême court 
had no occasion to consider the question involved in the case at bar, 
and does not specifically state that it had eonsidered it. Our obser- 
vations in the opinion passed down October 12, 1894, in King t. 
McLean Asylum, 64 Fed. 331, as to matters not necessarily eonsidered 
by the court in reaching a resnlt, disposes of this proposition of the 
appellant. The Dennis and Capron patent came into the case as an 
afterthought, and, though now strenuously urged, is so clearly lack- 
ing in point — as such afterthoughts are apt to be — that it needs 
no discussion, except to remark that in its opération the very flrst 
step is essentially unlike the automatic principle of the Morley 
machine, because the feeding of the hooks and eyes is done singly, 
by haud, instead of in mass. 

The patent in suit contains 18 claims, and the prayers of the 
bill relate to the patent as a whole. The decree below directed that 
an injunction issue "according to the prayer of the bill," although 
only claims 2 and 13 were in issue. It bas been many times urged 
that the public has an incidental interest in patent litigation, 
which throws a duty on the court to notice certain matters of its own 
motion. This is one of them; and in a patent cause a decree shmild 
not go which is broader than the flndings of the court. Heretofore 
we hâve been content merely to correct the decree below, but, as the 
duty of drawing out a proper decree resta on the solicitor for the 
complainant, we will hereafter endeavor to protect the court by a 
proper adjustment of costs. As the appellant assigned no error 
on this account, he is not entitled to costs in this behalf. The decree 
of the court below will be modified so as to be expressly limited to 
claims 2 and 13, and, as thus modified, is afllrmed. Neither party 
will recover any costs of appeal. 



KIRKPATKICK v. POPE MANUF'G CO. 

(Circuit Court, D. Connectlcut November 23, 1894.) 

No. 398. 

Patents— Royalties— CoîfSTHUCTiON dp Contract. 

K. assigned to P. certain patents for vélocipède saddles, and P. agreed 
to manufacture, and place on the market, saddles containing the improve- 
ments, or some of them, described and claimed In the patents, and to 
use reasonable facilities to promote the sale of saddles of that class; to 
keep accounts of ail of such saddles sold; to make return thereof on 
the first of ea«h year; to pay to K., within 20 days after such return, 25 
cents on eaeh saddle sold by P. during the preceding year; and to pay 
to K. half the net receipts from llcensees and infringers. Atter the 
royalties had been paid for two years, a narrow construction was put 
on the patents In a suit by P. against a third person for infringement 
Thereupon, P.'s attorney suggested that returns should be made annually 
as before, but that payment should be deferred tUl détermination of the 
case by the suprême court, when. If the patents were sustalned broadly, 
settlement for Infringements could be had at the same time. K. as- 
sented to this, and for several years, till the décision had been afflrmed, 
v.64F.no.3— 24 
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Mitoniiilwitre: itiade, Incliïdlng, wlthout distinction, fdl sadaiëà made by 
P^e:411 ;pf{iwb]fi>ti were coyered by tiie broad construction o( the patents, 
thQMh , only part of tbep^ yre,v& çovéreâ by the narrow construction. 
411 46 ïtâddles had beén màrked and advertlsed as coTered by the K. 
patéits. Édd, that K. \^aS entltled to the royalty on ail the saddles, 
the CBntract havlng been laade with the understaadlng that the patents 
covere«t them, and no modification of the contraot havlng been made. 

Actioii by Thomas J. Kirkpatrick against tlie Pope ManuJacturing 
Company for royalty on patents. Judgment for plaintiff. 

Kere &iCurtis (Paul A. Staley and Smith & Barker, of counsel), 
for plaintiff. 
William A. Eedding, for défendant 

TOWNSEND, District Judge. This îs an action at law, tried to 
the court under a stipulation waiving a jury, to recover the amounta 
iSiown by certain royalty retnms made by défendant. The défend- 
ant lall^es that the returns are erroneous in part, and dénies its 
liability as to such part. Upon the eyidence introduced in this case, 
I flnd aie folio wing facts: ' 

The plaintiffl was a manufacturer of saddles for bicycles, and had 
obtained several patents for improvements therein. The défendant 
had for many years been extensively engaged in the manufacture 
of bicycles. On September 7, 1885, the parties executed the follow- 
ing agreement: 

"Agreement. 

"Wherieas, OTïomas J. Elrkpatrlck, of Springfleld, Ohlo, bas this day as- 
signed to tij^ Pope Manufactprlng Company, a corporation of Hartford, 
Ooniiectiout, foùv several letters patent of tiie United States, vlz. No. 216,- 
231, datèd Junè 3rd, 18T9; No. 278,560, dated May 29th, 1883; No. 289,272, 
dated'27tii November, 1883; and No. 314,142, dated March 17th, 1885, for Im- 
provements IQ vélocipède saddles, as well as ail rights to recover for past 
infrlàgements thereof. Whereas, both of said parties hereto are désirons of 
maJitng said patents of value and profit to themselves, respectlvely: Now, 
in considération of one dollar by the said Kirkpatrick to the said corpora- 
tion paid, receipt whereof is hereby acknowledged, and of the stipulations 
herein, it is agreed by and between the parties hereto as follows, to wit: 
<1) The Pope Manufacturing Company agrées to manufacture and place 
upon the njarket, with reasonable promptness, vélocipède saddles contalnlng 
the improvèinénts, or some pf them, described and clalmed in said letters 
patent, and to upe its reasonable facillties and effort to extend the market 
for and promote the sale of saddles of that class; and, further, to use its 
reasonable efforts to prevent the manufacture, use, or sale of the inventions, 
or eithèr of them, claimed in said letters patent, by other parties In the 
United States, «xcept by purchase or llcense of the said corporation; and, 
further, to keép true and correct accounts, open to the reasonable inspection 
of the said Kirkpatrick, or his attomeys or représentatives, of ail saddles 
made and sflld by said corporation, or under its llcense, containing said in- 
ventions, or isithet of them, aûd to make f uU and correct returns tn wrlting 
to said Klrkï>atrlck, verifled by oath if required by hlm, on or within twenty 
dayfl of tiei flrst day of January in each year, during the term or terms of 
the said letters patent, beglnning with tlie flrst day of January, 1886, said 
returns to kk for sales of thfr preceding calehdar year; and, further, to pay 
to said Klrk^Striék on or wlthln twenty days of the flrst day of January 
in each year diiring the term or terms of said letters patent, beglnning with 
the flrst day Of January, 1886, the Bum of twenty-flve cents upon and for 
each and «very'jWiddle sold by said corporation or by its licensees or by 
Infringere, frém ' whom It has rêceived' or recovered payment of roy- 
alty or damages, during the preceding calendar year. (2) The said Kirk' 
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patrick agrées to transfer such orders, custom, correspondence, and other 
aid as may be valuable to the Pope Mannfacturing Company in tîie prosecu- 
tion of sald business o£ making and selllng sucli saddles, and such draw- 
ings, models, or suggestions as he bas for the improvement thereof, and 
to disclose and apply for patents upon, as he may be requested, any modi- 
fications or improvemènts in said saddles whlch he may hâve made or begun 
to develop to this date, and to assign any patents that may be granted there- 
for to the said corporation, and generally to make any applications or sign 
or exécute any papers for and at the expense of said corporation, which it 
may be advised are necessary or expédient to make said patents and im- 
provemènts fully available to said corporation. 
"Witness o\ir hands and seals this seventh day of September, A. D. 1885. 

"Thos, J. Kirkpatrick. [Seal.] 

"The Pope Mfg. Co., 

"Albert A. Pope, Prest [Seal.]" 

On September 14, 1885, the parties executed a supplementary 
agreement, whioh is as follows: 

"Mémorandum. 

"That whereas, an agreement was entered into between the parties hereto, 
dated the 7th day of September, 1885, relating to four several letters patent, 
and saddles to be made thereunder: Now, for sufficient considération, It is 
agreed as follows: That the Pope Manufacturing Company may exercise 
its discrétion as to the rates of royalty to be charged to its licensees under 
said patents, and as to suits against Infringers, and is to keep account of 
its receipts from licensees and infringers, and of ail reasonable expenses 
involved in the collection of royalties and damages, and to render state- 
ments of said accounts to said Kirkpatrick, and tliat In accounting with the 
said Kirkpatrick the said corporation shall deduct the amount of said ex- 
penses aud the collections from said receipts, and shall pay over to the said 
Kirkpatrick one-half of the différence or net receipts so found, in place of 
the sum of twenty-five cents upon and for each and every saddle upon 
which it has received payment as stipulated at the end of the first section 
of said agreement. This agreement is to be taken as a part of sald former 
agreement of said 7th of September, which is hereby conflrmed in every re- 
spect, except as expressly herein modifled. 
"Witness our hands and seals this 14th day of September, A. D. 1885. 

"Thos. J. Kirkpatrick. 

"The Pope M'f'g Co., 

"B. W. Pope, Sec'y." 

Upon the exécution of this agreement the plaintifiE discontinued 
the manufacture of said saddles, and he afterwards made suggestions 
concerning the improvement thereof, as provided for in said agree- 
ment. Keturns of sales of saddles were annually made by the de- 
fendant to the plaintiff from 1886 until 1891, and payments were 
made therefor for the years 1886 and 1887 in accordance with said 
agreement. No other payments hâve been made, and this suit is 
brought to recover the sums stated in said subséquent returns, which 
hâve not been paid. The défendant had been chiefly engaged in 
the manufacture of a bicycle having a large forward wheel and a 
small rear wheel, prior to June, 1888. About that time it com- 
menced to sell the low-wheeled, rear-driving "safety bicycle," and 
used therepn a saddle differing in construction from those used on 
the older type of wheel. The saddles sold by the défendant during 
the years 1888, 1889, 1890, and 1891 were différent from any saddle» 
sold by either plaintiff or défendant at or prior to the time of making 
said contract, and from any saddles sold by défendant for more than 
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two yeara after said contract was made. The returns for saddles 
sold for 1888, 1889, 1890, and 1891 were rendered undePthe foUowing 
circumstamces: In April, 1887, the défendant brought suit in the 
United States circuit court for theNortliern district of Hlinois against 
the Goqnully & Jeffery Clompany for alleged inf ringement of two of 
the patents covered by said agreement. The court, in its opinion, 
gave such a limited construction to such patents as reliered the dé- 
fendant therein f rom the chafge oî infringement, and dismissed the 
bill. The broad construction of the claims of said patents therein 
contended for, by the défendant herein, covered hammock seats 
and flexible seats suspended, front and rear, upon independent 
springs. The narrow construction adopted by said circuit court lim- 
ited saidi claims to saddles constructed with bifurcated springs at 
the forward ends. Shortly after this décision the plaintiflE met Mr. 
Pratt, thè attorney for the défendant company. Mr. Pratt expressed 
i-egret at the décision, and a iBrm conviction that upon appeal to the 
United States suprême court said patents would be broadly sustained. 
Thereupon, the plaintiff remarked that, whUe he was sorry at the 
resuit, ne did not understand that it affected his right to receive the 
royalty. Mr. Pratt said that was a matter to which he had not 
given spécial attention, but suggested that, during the intérim from 
that tinie on until the hearing should be had in the suprême court, 
the returns should be made as before, and payment should be de- 
ferred until the termination of the litigation, when, if the patents 
were sustained broadly, there would be a handsome return from in- 
fringers, which could be settled at the same time. The plaintiff as- 
sented to this arrangement. Early in 1889, the returns not having 
been forwarded, Paul A. Staley, the attorney f'ir the plaintiff, wrote 
the following letter to said Pratt, the attorney for défendant: 

"Sprlngfleld, O., February 12, 1889. 
"Charles B. Pratt, Bsq., Gare Pope Mfg. Co., 79 Franklin Street, Boston, 
Mass.— Dear Sir: Eeferrlng agaln to the matter of the Gormully & Jeffery 
suit, and the Klrkpatrick saddle patent, Mr. Kirkpatrlck desires me to 
say that your suggestion of Mr. Wetmore to aet In connection with the 
other counsel In the case at the hearing in the suprême court meets witb 
his approbation. I suppose that there Is no probability or posslblUty of 
the case being heard for two or three yeais yet. I would suggest, how- 
ever, if you think best, that you notlfy Mr. Wetmore of our intention at 
such time as you désire, and when there is a probability of the case being 
heard, that myself and Mr. Kirkpatrlck will be glad to meet him, and go 
orer the case with him, after he bas looked the matter up to his satisfac- 
tion. Mr. Kirkpatrlck also désires me to request that the Pope Company 
make their usual annual statement of the number of saddles during each 
year until thèse cases are flnally disposed of. This seerhs to be no more 
than right, under the terms of the agreement. Of course, no other settle»- 
ment will be expected, other than the statement, until the final disposition 
of the case is had. The annual statements, however, will fumish a basis 
of such settleinent in case the patent sball be sustained, and enable Mr. 
Kirkpatrlck to keep run of the business during the pendency bf the suit. 
"Very truly, yours, Paul A. Staley." 

This letter was authorized by the plaintiff, and was written after 
he had réported to said Staley,, aod had talked over with him the 
previotls conversation with said Pratt Mr. Wetmore argued the 
case oh appeal. The suprême court approved the construction of 
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the Kirkpatrick patent adopted by the lower «mrt, but did not pasa 
upon the Shire patent. To the foregoing letter, Mr. Pratt replied as 
foUows : 

"14 March, 1889. 
"Paul A. Staley, Esq., Sprlngfleld, Ohlo— My Dear Sir: ïour favor of 
12th ult. came durlng my absence abroad. I note its contents now on 
returning, and hâve nudged our bookkeeper about sending statements o( 
saddles sold, to Mr. Kirkpatrick. The number sold last year was, I belleve, 
5,112. The other matter Is too remote stlU to admit of much answer now. 
"Tours, very truly, Charles E. Pratt" 

And on May 11, 1889, he wrote the following letter: 

"11 May, 1889. 
"Paul A. Staley, Esq., Springfield, Ohlo— Dear Sir: Replylng to your 
favor of 9th, I hâve to say that I gave Mr. Kirkpatrick a statement of the 
number of saddles, as required, by letter; and the bookkeeper now says 
that, knowing that, he did not understand it necessary to make a separate 
retum himself. I hâve now requested him to send a statement to Mr. K., 
slgned by himself. 

"îours, truly, Charles B. Pratt" 

Except as may be inferred from thèse facts, there bas been- no 
modification of the original contract of September 7 and 14, 1885. Said 
contract was drawn by the attorney for défendant, and was signed 
by plaintifif without the advice of counseL The broad construction 
of said patents wonid include ail saddles accounted for in the retums 
made by défendants, namely, 34,652 saddles. The narrow construc- 
tion would only include saddles not applied to safety bicycles, namely, 
7,303 saddles. The défendant, in its agreement, promised to place 
upon the market "saddles containing the improvements or some of 
them, described and claimed in said letters patent, and to use its 
reasonable facUities and effort to extend the market for and promote 
the sale of saddles of that class," and to pay a royalty for each sad- 
dle sold by it containing the inventions, or either of them. The 
plaintifE claims that thèse words refer to the inventions actually 
described in said patents. The défendant claims that they refer 
only to those which might thereafter be adjudged to be valid. The 
ambiguity thus disclosed nécessitâtes a further finding as to the sit- 
uation of the parties, and the acts done by them showing their prac- 
tical interprétation of said agreement. Upon this point I further 
flnd as follows: The plaintifif never demanded any royalty on any 
saddles sold by the défendant during the years 1888, 1889, 1890, and 
1891, until July 1, 1892. The books of account kept by défendant 
never made any discrimination between classes of saddles adapted 
for the high-wheel and those adapted for the safety bicycle. AU 
flexible saddles hung upon front and rear independent springs were 
treated in thèse accounts as coming under said agreement bf Sep- 
tember 7, 1885, and the retums for royalties were made in accord- 
ance with such accounts. From September 7, 1885, untn after the 
last of the returns sued upon was rendered, there was never any 
différence made in the deaUngs of the défendant with the plaintiff, 
in its own books of account, in its catalogues or circulars, in its 
returns, or in any wise whatever, between said saddles, so far as their 
désignation as Kirkpatrick saddles, and their inclusion in the re- 
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turaa maâe Miûdér. ;said coatràct, aTè'cdiïcëpned. Every saddle in- 
cluded io th.« returns sued lapon was 'staimped as patented, with Mr. 
Kirkpatrick's name, and with the number and date of his patent, — 
No. 314,14â, Màl-ch 17, 1885. Thèse saddles, when made for safe- 
ties as weE ai for high bicjfclefs, were designated in the catalogues, 
circulàrSj '^nd pricé lists o| the défendant as the "Earkpatrick Sad- 
dle," being tjbiere thus distingwîshed in order to secure the good will 
of his name. Said saddles eommanded a higher price in the market 
than other types of saddles. The défendant never suggested to the 
plaintiff that it should claim fliiy distinction, in the return for and 
payment of royalties, betwéeil ttê two kihds of saddles, until af ter the 
last of thè returits in suit w^s made, nor ixntil payment conformably 
to thç, rétûrns ih suit was demanded by the plaintiff. No notice of 
intention to refuse payment in case the scope of said patents should 
be limited by the courts was ever giveû to the plaintiff, and there 
was ho iMstake of fact made in thè préparation and rendition of 
either of tii^e four annual retums of saddles sold by the défendant 
for the years 1888 to 1891, inclusive. No returns of saddles for 
thèse fotir yéars, except thoSe put in évidence, and shov^ing 5,112 
saddles «Old and subject to tsoyalty in 1888, 6,752 in 1889, 9,831 in 
1890, and 12,957 in 1891, hâve ever beeû made by the défendant to 
the plaintiff. 

The defeûdant contends that at the time of makiùg said côntract 
there was: somes doubt as to the légal interprétation ahd scope of 
said Shire aùd Kirkpatriek blaims, and that said returns were made 
with the mutual understanding that it should be subsequently ascer- 
tained hows many of the saddles sold would come Within said claims, 
as they should be construed by the suprême court of the United 
States, and that, if said claims should not be broad enough to cover 
the safety saddles, they should not bé paid for, but that, by a mis- 
take as to the légal construction of said patents, ail the saddles, 
both forhigh and safety bicycles, were included in said retums. 
The plaintiff contends that said côntract was made upon the mutual 
understanding that said claims covered ail adjustable hammock seats 
and flexible or treeless seats hung, front and rear, upon independent 
springs. Hes dénies that said retums were made by mistake, or 
upon any méi condition as is claimed by défendant, and claims 
that they çOnetituted, in effect, when accepted, an account stated 
between the parties. Upon thèse points, I flnd as foUows: The 
assignment-of said patents, and the côntract between the parties, 
were made with the understanding that the inventions and improve- 
ments claimed and described in said patents covered adjustable 
hammock séàts and flexible seats hung, front and rear, upon inde- 
pendent 'springs. AU the saddles sold by défendant during 1888, 
1889, 1890, and 1891, and of which returns were made to plaintiff, 
contalned sâid inventions and improvements, or some of them. It 
is not necessaly, in this finding, to détermine how far this agreement 
may hâve been understood to be dépendent upon the légal construc- 
tion to be thereafter put apon said patents, because the évidence 
as to the situation of the parties^ their relations to each other, and 
as to the practical interprétation put by them upon said côntract, 
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fails to show, in any event, any understanding other than that the 
royalties should be paid in case the patents should be sustained. It 
does not appear that the idea of a modification of the agreement by 
reason- of a limited construction of said patents ever occurred to the 
parties until after the final décision of the suit against Gonnully & 
Jeffery in the United States suprême court If the défendant in- 
tended to be bound, and understood that it would be bound, only 
to pay royalties on such saddles as should be included under the 
claims of said patents, as they might be construed by the suprême 
court in the suit by the défendant against the GormuUy & Jeffery 
Company, it was its duty to notify the plaintiff of such Intention; 
and, having failed to do so, such undisclosed intention, not known 
or assented to by the plaintiff, lacks the essential élément of a con- 
tract, and therefore no such contract, or modification of the original 
contract, can be held to exist between the parties. 

Upon the foregoing facts, I hold, as matter ot law, that the contract 
is to be construed as an agreement to pay royalties on ail the said 
hammock or flexible saddles sold bj défendant, and included in said 
retums. I therefore find that the défendant is indebted to the plain- 
tiff in the sum of 18,663, with interest thereon from the date when 
payment was demanded, namely July 1, 1892, to the date of the 
entry of the judgment. 

TRAVERS V. AMERICAN CORDAGE CO. 

(Circuit Court, S. D. New York. April 24, 1894.) 

Patent — Plate for Secumng Ropes— Lack of Invention. 

Patent to Taylor (No. 322,501) for an elongated métal plate, provlded 
with three eyes in line, and two projections corrugated on their inner 
faces, for securlng a rope ûrmly in place, involves no new principle, re- 
suit, or function, and is not entitled to protection, since both the plate 
and the projections are old. Sargent v. Covert, 14 Sup. Ct 676, 67 0. 
G. 403. 

This was an action by Vincent P. Travers against the American 
Cordage Company for alleged infringement of certain letters pat- 
ent, and is now bef ore the court on final hearing. 

Arthur v. Briesen, for complainant. 

Frédéric H. Betts and Samuel R. Betts, for défendant. 

COXE, District Judge. This is an equity action for infringe- 
ment of letters patent No. 322,501, granted July 21, 1885, to Théo- 
dore Taylor, for improvements in rope fasteners. The patent re- 
lates to that class of fasteners in which the rope is held by fric- 
tion in jaws of sui table formation. The fastener is adapted to 
be used where it is desired to secure a rope flrmly in place with- 
out knotting. It is an elongated métal plate having three eyes 
placed in a line. Between the middle eye and one of the end 
eyes there are twp projections having corrugations on their inner 
faces, thèse forni, what the patent calls, "jaws." Thèse jaws hold 
the bight of rope between them and, in connection with the eyes 
adjacent thereto, through which the rope is passed, prevent it from 
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sjyippiag. The claima, three in number, are designecî to protect 
thë last^er and ail it^ features. Tlie défenses are lack of nov- 
elty and inTention, noninfringement and failure to mark the fas- 
teners "Patented" pursuant to section 4900 of the Revised Statutes. 
It appears that plates precisely like the patented plate, minus the 
holding jaws, had long been used as rope fasteners. Holding jaws 
for ropes were also old. Did it involve invention to place the old 
holding jaws npon the old plate? No new principle is invoked, 
no new resuit is accomplished, i)o new function is performed by this 
simple device for obtaining more friction. A mechanic flnding th'at 
a rope held by the Sier or Sawyer fastener slipped under certain 
conditions would know that greater frictional surface was needed, 
The complainant's expert suggests one thing that he might hâve 
done, but the thing which Taylor did do seems the more natural 
and obvious. Augmenting and decreasing friction according as 
the motion of the device in hand is to be retarded or accelerated 
is one of the oldest principles of mechanics. Taylor invented no 
new remedy, he simply gave a little larger dose of a very old rem- 
edy, It is thought that the defendant's expert is correct in say- 
ing: 

"In other words. In laylng the Newell Jaws onto the back of the Sler rope 
fastener, Taylor not only did not secure any différent resuit or any new 
mode of opération, but did not even produce a new combination of parts, 
for this same combination was both suggested by, and substantially em- 
bodied in, the Whiteman baie tle, the Johnson clothesline fastener and the 
Sherman flre escape." 

In the récent case of Sargent v. Covert, 152 U. S. 516, 14 Sup. Ct. 
676, the suprême court say of, a device which, like the device ot 
the patent, was a clasp or rope fastener: 

"Bach of thèse screws compresses the rope within the soçliet, but the 
Covert sçrew, being sharpened, pénétrâtes further than the otlier. The 
change is in degree and not in function. * * • We are of the opinion 
upon this record that the alleged improvement was such a one as would 
hâve occurred to any one practically interested in the subject, and that 
it did not Involve such an exercise of the inventive faculty as entitled it 
to protection." 

It is thought that this language is equally applicable to the 
patent in suit The bill is dismissed. 



DALBY V. LYNBS. 

(Circuit Court, D. Massachusetts. July 12, 1894.) 

No. 2,561. 

Patbntst— Dkfhkse CI' Peiok Use— Evidence to Estabush. 

Proof that certain articles anticipating the patent in every particular, 
and capable of pra«tlcal use, were made for use as samples, hdd sufflcient 
to estfiblish the défense of prlor use, although It was not shown that 
they ever became linown to any others than the person who made them, 
hls daaghter, who helped finish, them, and the person for whom they 
were made. Egbert v. Lippmann, 104 U. S. 333, folio wed. 
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3. Samb — Défense op Prior Use— Burden of Proof. 

The burden of showing that a prior use set up by défendant was for- 
gotten and abandoned before the Invention made by the patentée, If 
compétent, is upon the complainant. 

8. Samb— Invention— Knit Qabmentb. 

There Is no invention in applying to the making of undershirts a peculiar 
Btitch and method of putting together, already well knovrn In the mailing 
of Cardigan Jackets. 

4. Same— Large Sales as Evidence of Invention. 

The fact that the patentée was the flrst to put upon the market articles 
made according to hls spécifications, and that they at once vvent into 
public favor, so that large quantitlee were sold, cannot be considered 
as évidence of patentable invention, except when the case is otherwise 
doubtful, nor uniess enough is shown, in addition to the mère fact of 
extensive sales, to enable the court to judge whether they arose from the 
intrinsic nature of the alleged invention, or otherwise. Watson v. Stevens, 
2 C. 0. A. 500, 51 Fed. 757, followed. 
6. Same— Patentabilitt. 

The Dalby patent. No. 357,068, for Improvements in undershirts or 
vests, hdd void as to the third claim because of prior use and for want of 
Invention. 

This was a suit in equity by Thomas Dalby against Alexander 
Lynes for alleged infringement of letters patent No. 357,068, issued 
Febmary 1, 1887, to complainant, for "improvements in undershirts 
or vests." The invention is thus described in the spécifications of 
the patent: 

"Thls invention conslsts, primarily, in constmcting undershirts or vests so 
that they shall be shaped or fashioned to the body without the employment 
of elther a narrowing or a widening machine, or the cutting away of any 
portion of the fabric at the narrow portion of the body, or the cutting out 
of the-shape. The body of the shirt or vest is knit so as to hâve the same 
ribbed structure throughout, except that the top and bottom portions are 
formed of half Cardigan, and the central or walst portion of Derby rib (or, 
as it is also termed, 'one-and-one rib'), whereby the requislte narrowing of 
the body is secured at the walst to conform to the shape of the body without 
necessitating the cutting away or cutting out of any portion of the fabric. 
Two connected parts thus formed, and constltuting the back and front, 
respectively, of the shirt, are jolned together by selvage edges. The inven- 
tion further consists in forming the sleeves separately from the body, the 
wrist portion belng formed of a Derby rib, whlle the arm portion is formed 
of half Cardigan, whereby the requislte wldth and elastlclty is secured, the 
arm portion belng secured to the body by stltchlng, without the intervention 
of gores or gussets, ail as herelnafter described." 

The third claim, which was mainly in issue, reads as follows: 

"(3) An undershirt or vest havlng sleeves, the arm portions of which are 
formed of half Cardigan, aad the wrist portions of Derby, or one-and-one, 
rib, the edges of each sleeve belng unlted by a seam at x, and the arm 
portion stitched to the body of the garment, substantially as described." 

The défenses mainly relied on were prior use and knowledge by 
others than the inrentor, and want of invention. In respect to 
prior use and knowledge, there was testimony by one Charles Evans 
that in October, 1882, he made some chiidren's shirts for Mr, William 
Carter, to be used as samples; that the cufEs of thèse shirts were 
made with a "one-and-one" stitch, and the sleeves with a "royal rib;" 
and that they were flnished by his daughter, Mary A. Evans, who 
put some crochet work on lie neck. 
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John L. s, Boberts, for complainant 
I^sli, Rîffià^a&bû & Storrow, for défeûdànt. 

PUTNAM, Circuit Judge. The answer admits înfringement of 
the liiirdidaim of the complainant's pateat in the event it is found to 
be valid. -M dénies infringei^nt of any other claim, and none such 
is proven. Therefore, it is conceded that the third clàim is alone in 
issTie, ,. TheJarg^r,poi^ioû pïthe évidence in this causé is directed 
at allégea prior use and Ênoiivledge by others than the inventor. 
The last affirmation of the rule of évidence touching this défense 
is in Morgan T, Dtoiels, 153 U^ S. 120, 123, 14 Sup. Ct. T72, where 
it is àl>pïîftd to the etfect pf à décisic^n.of the commissioner of patents 
in a case' of interférence. It is, in substance, that the burden of 
proof rests on whomsoever sets up this défense, and that every 
reasonable doubt should be resolved against him. The suprême 
cpU^'jSeèin to hâté thus laid down a rule touching the weight of 
evideiice not known in the common law in civil causes, with one or 
two extrême exceptions. A practical illustration of its applica- 
tion is-foWnd in Coffin v. Ggden, 18 Wall. 120. Conceding that the 
prior mattèr was nôt embryotic nor inchoate, did not raise any 
spéculation or experiment, and had reached consummation, the 
court hèld that prior knowledge and use by a single person was suffi- 
cient. This was under the act of 1836; but, so far as it touches 
the case at bar, we are not aware of any change in the law. Even 
with référence to public use, with the consent of the inventer, for 
more thain two years prier to his a.pplication, the court held, in the 
weU-known case of Egbert v. Lippmann, 104 IJ. S. 333, that use.by a 
single person was' sufficienty if under such circumstances that the 
knowledge of the use might hâve beeu communicated to others 
without violating any restriction imposed by the inventor; and this 
court, in Stitt v. Eailroad Co., 22 Fed. 649, remarked (page 651) that 
it was not necessary that the prior matter should hâve been actually 
used ifor the purpose contemplated, although it must hâve been ca- 
pable of such use, We are led to the conclusion that the manu- 
facture of the samples by Evans for Carter meets clearly ail the 
requirements of this défense, in the way in which they were praoti- 
cally understood in the cases referred to. One of the original 
samples is produced, and there cannot be the slightest doubt that 
they were made as early as October 31, 1882, and that they antici- 
pated Dalby in every particular. Although they seem to hâve been 
used only as samples, and are not proven to bave been known to 
others than Evans, who knit them, his daughter, who aided in 
fiuishing them, and Carter, for whomthey were knit, yet they were 
capable of practical use, were complète in every particular, were in 
no sensé expérimental, except in, the, sensé of being expérimental 
because apparently they were not offered to the trade or accepted 
by it, and Carter was under no restrictipn whatever with référence 
to the sale, use, or other diaposal of them. This défense seems ta 
be lu]lly,roaintained. m h 

ïn converse V. Matthews, 58 Fed. 2|6, this court said: 
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"There is no equlty nor public policy which requires that one should bo 
■deprived of bis just reward who revives a lost art, whether burled for 
âges or for only a few years, although wlth the latter there Is, of course, 
more necessity for makiag sur^ that tfye revival was not suggested by 
the knowledge of whathad apparently disappeared." 

Although the statute, in legislating touching what was "not known 
or used by others in this country," contains no limitation of time, 
and might, so far as its letter ia concemed, apply to what was known 
or used by others within any period whatever, yet it must yield to 
reason in this particular. Especially is this tme with référence to 
the advance in mechanical arts, so rapid in this génération, as is 
illustrated by what we f urthër said in ConTerse v. Matthews, ubi 
supra: 

"With our rapid progress in mechanical improvements, what an Ingénions 
man fails to accomplish to-day, with the appliances now at hand, another 
ingenious man may accomplish to-morrow, with the better appliances which 
he then flnds; and, if the latter aets from his own resources, he is not 
to be deprived of the fruits of his ingenuity by reason of the prior fallure 
of to-day, although, wlthout talclng Into account the change in appliances, 
it may be difficult to understand why and wherein one falled and the other 
succeeded." 

This question has been hinted at in the case at bar, but not so 
thoroughly presented as to enable the court to uudertake to lay 
down any gênerai raies touching it. It cornes in answer to the dé- 
fense of prior use or knowledge by others, and the burden to make 
out the circumstances supporting it rests on the inventer or com- 
plainant. So far as authorities go, the line of investigation in this 
direction is far from complète, and the authorities themselves are 
neither definite nor well siistained. In Gayler t. Wilder, 10 How. 
477, relied on by the complainant, the instruction to the jury, which 
was sustained, was as follows: 

"If Conner had not made his diseovery public, but had used it simply 
for his own private purpose, and li; had been finally forgotten or abandoned, 
such a diseovery and use would be no obstacle to the taking out of a 
patent by Fitzgerald, or those claiming under him, if he be an original, 
though not the first, inventor or discoverer." 

Even this expression was doubted in CofBn v. Ogden, ubi supra, 
125. In The Barbed-Wire Patent, 143 U. S. 275, 12 Sup. Ot. 443, 450, 
and more particularly in Edison Electric Light Co. v. Beacon Vacu- 
um Pump & Electrical Co., 54 Ped. 678, this question might well 
hâve been suggested, if it involved a rule of very extensive applica- 
tion; yet it was not. We make thèse observations in order that it 
may be understood that we do not go beyond what the case at bar 
necessarily demands of us; and for that reason ail we need say is 
that whatever may bave been the facts when Carter or Evans gave 
their dépositions, in 1890, the complainant has failed to show that, 
within the language of Gayler v. Wilder, ubi supra, what was done 
by Carter and Evans in October, 1882, had been "flnally forgotten or 
abandoned" in April, 1884, when it is conceded that Dalby was mak- 
ing shirts described in his spécifications and claims. 

There is, however, a more fundamental diiïiculty in the complain- 
ant's case. A novelty involving a state of art so universal and com- 
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mon as thB making and adjustment of clotbing must be of a radical 
oharâetér, tè overcome the presumption against ita patentability. 
Thjli iswï^ir UltÏBtrated by the expressions and conclusions of the 
cbnrt iû Burt V. Eyory, 133 U. S. 349, 10 Sup. Ot 394, wLere the 
alleged invention was stated as follows: 

"A notél mode of constructlng sttoes anfl galters, whereby the ordlnary 
elastlc goWng at the sldes and the tedlous lacing up at the front are both 
dlspensëd with, "while at the same tlme the tops -wlU expand to receive 
the foot, and flt neatly and closely around the ankle when the shoe is on, 
belng also \vater-tlght to the extrême top of the shoe." 

The relations to the prior art and the claimed advantages appear- 
ing in that case are singularly like those in the case at bar; and yet 
the patent "was held void for want of patentable novelty. A similar 
resuit was reached in Patent Olothing Oo. v. Glover, 141 U. S. 560, 12 
Sup. et 79,— -a case of an alleged improvement in goring pantaloons, 
somewhat more simple in its character than the claimed invention 
at bar, yet in its relations to the domestic arts substantially the 
same. ^nother somewhat analogous case is Cluett v. Claflin, 140 
U. S. 180, 11 Sup. et. 725, involving an alleged improvement in ad- 
justing the bosom of a shirt, by which, as in complainanf s patent, 
the raw edges and loose threads would be avoided, and the bosom 
would be rendered Armer, and less likely to rumple or break. Every 
person owes something to his art, trade, or other occupation, which 
seems tp be often forgotten when the fancy, tickled by what is new, 
too frequently élevâtes it to the importance of invention. Applying 
the common knowledge and common judgment which, in a case 
presented on bill, answer, and proofs, the court is entitled to apply, 
as a jury may, we are unable to see anything in this patent except 
"the natural outgrowth of the development of mechanical skill, aa 
distinguished from invention." Burt v. Evory, 133 U. S. 358, 10 
Sup. et. 394. It appears that the varions stitches referred to in 
the patent had been well known for a long time, and that the half 
Cardigan stitch named in it was a modification of the Cardigan 
stitch, aiso well known. The complainant testifled, on cross-exami- 
nation, that prior to 1884 — ^the year in which he claimed to hâve 
made his invention — ^he had known Cardigan jackets in which the 
arm portion of the sleeves was knit in the Cardigan stitch, and the 
wrist portion in the same stitch which his spécifications prescribe; 
that in thèse jackets the sleeves were knit in a fiât pièce, and sewed 
together on their edges, and sewed to the body of the jacket; that 
except in the ûneness of the gauge, and that the Cardigan stitch 
was used in lieu of the half Cardigan, there was no différence be- 
tween the Cardigan jackets and the undershirts shown by Pig. 3 
of his patent; that in this way the requisite width and elasticity were 
secured in the sleeves of the Cardigan jackets, and the wrists were 
suflaciently narrow without any other fashioning; that the work- 
man, while knitting the Cardigan sleeves, could hâve changed from 
the Cardigan stitch to the half Cardigan by merely changing the 
order of the courses which he was knitting, and with very little 
trouble; that the two stitches could be made on the same machine; 
and that it was within the skill of an ordinary knitter to knit thèse 
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two stitches on the same machine. This testimony was not noticed 
on the f urther examination of the complainant in his own behalf, and, 
while pressed on us by the défendant, has not been explained to us 
by the complainant. It seems to us to be a clear admission that ail 
which the complainant did was to apply to an undershirt what was 
before well known in a Cardigan jacket, — an adaptation which was 
within the range of ordinary skill. The cases holding that there is 
no patentable novelty in this are too numerous and modem to re- 
quire citation of them in this connection. On the whole, we can say 
no more than that the complalnant's manufacture is one which 
shows taste and skill in his art, for which, however, he seems to hâve 
received the conséquent reward by securing an extensive market for 
a number of years. 

The complainant relies very strenuously on the claim that he was 
the flrst to put on the market shirts mapufactured according to his 
spécifications, and that they at once went into public favor, and 
that large quantities of them were sold. Watson v. Stevens 
2 0. C. A. 500, 51 Fed. 757, gave effect to facts of this character; 
but the case was distinctly stated to be one "of doubt" and "closely 
balanced," and the improved machine there in question was accepted 
by manufacturers who had use for it, and who could judge under- 
standingly of its value. Touching projwsitions of this character, the 
décisions of the suprême court of late hâve been so numerous that 
we need not refer to them specifically. It is sufificient to say that 
they do not admit facts of this character, except when the cases are 
otherwise doubtful, nor unless enough is shown, in addition to the 
mère fact of extensive sales, to enable the court to judge whether 
they arose from the intrinsic nature of the alleged invention or other- 
wise. The case at bar meets none of thèse conditions. Bill dis- 
missed, with costs. 



ANTHONY et al. v. MTJBPHT. 

(Circuit Court, D. New Jersey. September 25, 1894.) 

1. Patkhtb— Photographic Appaeatus— Inpkingembnt. 

The devlces covered by patents to Cadett, No. 208,956, and Packard, No. 
316,564, for improvements In photographie apparatus, are capable of joint 
use, and the patents are infrlnged by the "photographie shutters" sold by 
the défendant 

S. Same— Pbioritt of Invention— Peoop of Phaud. 

Where défendant contends that plalntiS's grant of letters patent was 
obtalned by fraud and dishonesty, the burden of proof Is upon de- 
fendant to overcome the presumption arlsing from the grant In favor of 
plaintiff, and the défense fails unless the proof adduced be of the most 
conclusive natura 

This was a bill in equity by E, & H. T. Anthony and others against 
Gteorge Murphy for inf ringement of the letters patent for improved 
photographie shutter contrivances. 

Edmund Wetmore, for complainants. 
E. S. Eoos, for défendant 
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' Gl^EBN/ lyrstrict. Jiidge. 'The Mil àt complâint in tMs cause 
tSàpgë* tliè' Infiriiigiéinent b|y t!ié défendant of two certain pafetits 
,lSwiiefl By the cbûiplainants, on^ of whîcli was grailtèd to Jâniék W. 
T. Cjéidétt, October 15,' 1878, ïof "new abd improvëd i)néniïiatic ar- 
ranèêiii^n'ts for îacilitàting thé 'uncapping or exposing and càppiBg 
or sMt|lfag tiie leBses tised iji apparatas for depicting pérsons or 
objeiérs by ' photographie meaDjS," and is numbeired 208,956; the 
othër-wSs gr^nted tô CùUen 0^ Packafd, April28, 1885, for "new and 
nsefttt iirfprbVeiûentS in photographie shutters," and ià numbered 
3l6,864i' 'B6th of thèse patents hâve been assigiied tô the com- 

Tteè deïëiidant ia a dealer in photographie suppliesj résident in 
the state pf New Jersey. The "photographie shutteré'"feold by him, 
and iihkr^èd to be irifringëments, were actually raâhufactured by 
oné'Jffèbr^éP. Greeài îii Kdlàrùâzoo, Mieh., and he has virtually as- 
sumèâ, the burtben oï the deféûse. The answer flled by the défend- 
ant' itbt 6ol^ dénies infringëniént, and that the two patents are 
caplàlile of joint usB,'t)ift, as well, that neither Cadett nor Paekard 
was the irfert; ihtentoï oî the peculîar meehahism and shiitter shown 
and' d^Sçrtbed in the'V^spectiye letters patent, and asserts boldly 
that, in façt, tiie sâid George F. Greeh, the manufàeturer of the 
alleged'îtiitnnging tnecliâniBm and shutters, was the flrst inventor 
therèôf, and that to hini, and to him aïone, belongëd the right to 
claim the honor of the invention. 

So îar as the fifst two défenses are concerned, they may be readily 
■dealt '^tji. It seemè qnite certainly established by the proofs in 
the è^îaSe that the two Inventions are capable of, and are fully 
ada^t'i^ tô, conjoint as well as separate use, and that they may be 
and â^é coîîjotûtly ànd bfeneflcially used in conneCtioh with, and as 
parts of, one and the same photographie apparatuS, and that, as a 
matter of fact, they are so conjointly made use of, and are to be 
found, in the "shutter mechanism" admittedly manufactured by Mr. 
Green, and sold by the défendant. And this fact disposes of the 
défense of nop-infringement as well. For if the différent mechan- 
isms thus èmbodied ih the defendant's shutter and appliances are, 
practically, the identical mechanism», of the Cadett and Packard let- 
i:èrs pÉteW, or the équivalent thereof;— and of this there seems to 
be no îféaspnable doiibt,-^of necessity the défendant is guilty of in- 
fringing: provided, àlways, Cadett aid Packard are, in fact, the flrst 
and original inventera of those mechanisms. This proviso, how- 
«ver, raiees the main issue in this caiise: To which of the contend- 
ing parties 18 the honor of "inventer'? to be awarded,— to Cadett and 
to Packard, oipto Greèn? 

Upon thé îésue thus presented the contest has been most strenu- 
ously waged. It is one whoUy of fact, and, to sustain their re- 
spective ctotfentionSjWitness after witness has bèeh produced, by 
the one palrtyiA» theother, who hâve, under the solemn obligation 
of an oath, made statements touching thèse invention^, and the 
matters and events connected therewith, which are baldly contra- 
dietory and wholly irreconcilable. : Thèse witnesses, or many of 
them at least, are apparently disinterested and unprejudiced. Nèces- 
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sarily their testimony obscures the issue, and renders a satisfactory 
and conclusive finding exceedingly difQcuIt. 

After a carefui considération of ail the testimony in the cause, 
documentary as well as oral, and without lumbering up this opinion 
with citations therefrom, a f air présentation of which, if made at 
ail, would demand the rescript of nearJy ail the eTidence, and after 
weighing the conflicting statements of many of the witnesses as 
best could be done, the following conclusions hâve been reached: 

First, as to the Cadett invention, it is establiéhed that it was novel 
and highly useful, and vi'as the flrst of that character, in connection 
with photographie instruments, made in this country, at least. That 
Cadett in this respect appears to hâve preceded Green in any perf ected 
similar invention which he may hâve made ; and, if not strictly a pio- 
neer, yet he seems to hâve been the iirst to bring into useful and work- 
able combination the varions éléments of his mechanism, and is en- 
titled to due crédit theref or. That the alleged anticipating shutter and 
mechanism of Mr. Green, if they be admitted to hâve prior existence 
at ail, amounted to nothing more than experiment, which failed to 
give satisfaction at their only practical test, and were admittedly 
never brought to a "state of completeness," but were abandoned. 
That the défendant'» mechanism embodies the Cadett invention, and 
cornes within the scope of the claim of the letters patent, even if that 
be restricted as strictly as contended for. 

As to the Packard patent, the weight of testimony shows that 
as early as July, 1884, Packard had a photographie shutter of its 
peculiar type completed and in successfnl use; that, early in Au- 
gust of the same year, he made certain improvements upon this 
shutter mechanism, and produced the shutter as it now is in use; 
that he promptlyapplied for letters patent for his improved invention, 
which were granted to him in the following April. The presumption 
arising f rom this grant weighs heavlly in his favor. The weight of the 
oral testimony seems to indicate him as the real and first inventer 
of thèse improved photographie shutter contrivances. The docu- 
mentary évidence strongly suppléments and strengthens the oral; 
and the conclusion seems inévitable that, as between Packard and 
Green, Packard was in fact the real inventor. 

It is quite probable that this conclusion would hâve been reached 
had the testimony been more evenly balanced. To overcome the 
presumption arising in favor of Packard from the grant to him of 
letters patent, by allégations of fraud and dishonesty, proof of the 
most conclusive nature is demanded. A défense of this kind shifts, 
necessarily, the burden of proof, and casts it upon the défendant. 
That burden must be triumphantly borne. The prépondérance of 
testimony, to sustain it, must be clearly apparent. If ail reasona- 
ble doubt be not dissipated by it, the défense fails, for such doubt 
as remains must be resolved against it. Without making any spé- 
cial criticism upon the story of his allégea invention, as related by 
the défendant, it can hardly be contended that it is so consistent, 
so natural, as to dissipate ail doubt. The very existence of some 
doubt is fatal to the cause of the défendant. There must be a 
decree for the complainants. 
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OOLUMBUS WATGH CO. et al. T. ROBBINS et al 

(Ûircùlt Court of Appeals, Sixth Circuit October 8, 1894.) 

No. 46. 

1. PatBhW— Validitt— InfbinqbmeNt. 

B«i88ueâ patent No. 10,631, granted to Duane H. Church, August 4, 
1885, for Improvement in stem^vlncllng watches, Md valid, and infringed 
by the défendants. 50 Fed. 5^, affirmed. 

2. Sams— Patbhtabilitt op Combination. 

■ Tli» pffitentability of the combinatlon Is not afCected by the fact that 
the éléments severaUy were old. It Involved patentable invention to see 
that thieir union would hâve a bénéficiai resuit 
8. 8am&!-Ci.aims Funotional in Form. 

Clàims functional in form coustrued to be for the combinatlon of dé- 
viées by wbich the function is performed. 

4. SaMB— CpNSÏKUCTIOÎÎ. 

substitution of the expression "Intermediate devlce" for "loose or 
BJiding device" does not t-nlarge the scope of the patent, when properly 
eonstrueU. 
6. Samk— Changes in Form to Atoid Infhinobmbnt. 

Changes in the f orm of the éléments do not avold Infrlngement, where 
the prthclple of the invention is copied, and the substltuted éléments are 
meehanlcal équivalents of the éléments for wbich they are substltuted. 
6. CouktB— AppEAii FROM Ikterloctitohy Decrbk— Hbaring on Merits. 

Although the appeal was taken, under the seventh section of the court 
of appeals act from au interlocutory decree awarding an injunctlon, 
and the court had held that on such an appeal it could not hear and 
flnally détermine the meritS of the controversy as to the validity of the 
patent and its infrlngement (52 Fed. 337, S 0. C. A. 103, 6 TJ. S. App. 275), 
yet it fonnd itself obligea to conslder those questions in order to détermine 
whether the court below exercised a proper discrétion in granting the 
injunctlon appeaied from. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

This was a suit by Koyal E. Eobbins and Thomas M. Avery agatnst 
the Columbus Watch Company, David Green, and William J. Savage, 
for infrlngement of certain letters patent A decree was rendered 
for complainants as to one of the patents, directing an injunctlon 
perpétuai in form, and referring the cause to a master to take an 
account of damages and profits. 50 Fed. 545. From this interloc- 
utory decree an appeal was taken, both parties uniting in an appli- 
cation requeeting the circuit court of appeals to hear and flnally dé- 
termine Ûie merits of the controversy. The court held, however, 
that under section 7 of the judiciary act of March 3, 1891, its power 
was limited to determining the question whether the injunctlon was 
improvidently granted in the exercise of a légal discrétion, and as 
to the other questions the cause was certifled to the suprême court 
3 C. 0. A. 103, 52 Fed. 337. The suprême court dismissed the cer- 
tificate upon the ground that it did not contain the expression of a 
désire for an instruction as to the proper décision of a spécifie ques- 
tion or questions requiring détermination in the proper disposition 
of the particular case. 148 U. S. 266, 13 Sup. Ct 594. The cause 
is now before the court upon the appeal from the decree of the cir- 
cuit court, as originaUy presented. 



OOLUMBUS WATCH CO. V. EOBBIHS. 



885 



This was an appeal from a decree of the circuit court en]otning the 
infringement of a patent for an improvement in stem-wlnding watches. 
The bill averred that the défendants were infringlng two patents owned 
by the complainants; one of them, a patent granted to Duane H. Church, 
and the other Issued to C. K. Colby. The circuit court held thàt the Colby 
patent was not infringed by the défendants, and dismlssed the bill so far 
as it related to that patent. From this action in respect to the Colby patent 
no appeal was tal^en. The issues on this appeal were confined to the Church 
patent, which was a reissued patent. No. 10,631, dated August 4, 1885. 
The original patent, No. 280,719, was applied for September 16, 1882, and 
was granted July 3, 1883. The reissue was granted to Duane H. Church as 
assignor by mesne assignments to Koyal B. Eobbins and Thomas M. Avery, 
trustées for the American Waltham Watch Company and the Elgin National 
Watch Company, who were the complainants below and the appellees. The 
Columbus Watch Company was a corporation engaged in the manufacture 
of watch movements in Columbus, Ohlo, and Dietrich Gruen and William 
J. Savage were its principal oflcers. The three were the défendants below 
and the appellants. 

The Church invention, as shown in the spécifications for the reissued 
patent, appears in the following drawlngs, which disclose the plan view 
of a watch containing the improvement; the dial being removed, and the 
pendant and a portion of the center band being in section. Figure 1 shows 
the position of the parts when the watch may be woimd, and figure 2 when 
the watch may be set 





A represents the top plate of a watch movement contained wlthin the 
center band, B, of a watch case, with the usuai stem or pendant, b. O is 
a shaft, called the "stem arbor," fltting in the hollow of the stem, and 
having a mlUed head at Its outer end, called a "crown." E is the yoke 
or train carrying at its center a toothed wheel, F, and at each end the 
wheeis, G or H, in engagement with and drlven by the wheel, F. A shifting 
of the yoke on its center will bring the wheel. G, into engagement with 
the wheel, C, the winding wheel, while a shifting of the yoke in the other 
direction will bring the wheel, H, Into engagement with the dial wheel, D. 
Journaled in the plate, A, is an arbor, I, the end of which is seen in the 
drawing. Below the plate, A, this shaft or arbor bas a lug, I, which 
engages with the spring, K, also below the plate, A, as shown by dotted 
Unes in the drawing. From the end of the arbor, I, seen in the drawing, 
extends the arm, ii. When the spring, K, is allowed to act, uncontroUed, 
upon the lug, i, it turns the arbor, I, and the arm, ii, into the notch, c, 
near the dial-wheel end of the yoke, and carries the wheel, H, of the yoke 
Into engagement with dial wheel, D, as seen in Fig. 2. In Une with the 
stem, and adjacent to it, is a pinion, L, which meshes with the wheel, F. 

v.64F.no.3— 25 
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It là ÇWViabii /v^lth an axial opèning adapteâ to receive the squared end 
of the StéiÉ itWtWr, M, Wlilch is journàlediwlttiln the pendant or stem, 
and when irotetlng thereln sets In motion^ the plnion, L, and the wheels 
on the ypké. From the sîde of the arbor,: I, already refôrred to, and 
opposite tct.the lug, 1, beneath the plate, A, W an arm, 12, shown by dotted 
Unes ■whlch extend ràdially outward from the arbor, î, under and opposite 
to the openin'g Jd the center of the pinlon, Ij. In thls position a^ loose or 
sliding pièce, N, Wlthin the hollow of the stem-winding arbor, aa a con- 
tinuation of'thë stem arbor, •wiU rest upon the arm, i2, and when the stem 
arbor Is thrust Jnto the watch -will tum the, arbor, I, throwing the dog, ii, 
ont of engagement with the noteh, I» and pressing the spring arm of 
the arbor, I, îiiaiàîed in the figure is, against the other end of the yolce, 
effçcting its éngagenhent with the windlng wheel, the force of the spring, 
K, being oveWiôme. When, however, the stem arbor IB wlthdrawn, and 
the loosé sliding pièce, N, In the ceater of the windlng arbor, does not 
pi*ss upon the arm, la, thiè spring, K* shlfts the yolte back again into 
engagement with the dlal wheel. O is a spring retainer fonned by par- 
tlally spUtting a tube lengthwise, and securing Its whole end within the 
iEiner end of thé aïlal recéss, bi, of the pendant, b, and tuming inward the 
ends of thesplit portion. Thé stem arbor bas two peripheral grooves, m and 
nii, the firstôf;' Whlch Is engaged by the jaws, 0, of the spring retainer 
when the stètn arbor is at the Inner limlt of its motion, while the groove, 
mi, Is engaged by the spring Jaws when the stem arbor is at its outer llmit 
of motion. The Inward spring of the jaws, o, is sufficient to cause them 
to hold the stem arbor in either groove flrraly enough to prevent accidentai 
displaoement, but not enough to prevent moving the arbor from one to 
the other when deslred. When the stem arbor is drawn to the outer 
Umits of Its motion, its inner end projects into the pinion, Ii, only so far 
as to enable it to rotate said pinion for the purpose of setting the hands, 
and in such jposltlon offers no obstruction to the removal of the movement 
from the case or to its insertion In the case, and is ready for use as soon 
as a movement is in place. 

The patentée. In hls spécifications, uses this language: "This invention 
relates to watchee In which the windlng and hand-setting train is operated 
entirely by means of a rotatable stem arbor that is adapted to be moved 
longitudinally for the purpose of causing sald train to engage with the 
windlng wheel or dial wheçls. Seretofore, in watches of this class, said 
winding and hànds-settlng train has been normally in engagement with 
the windlng wheel, and disconnected from the dial wheels, so that an out- 
ward movepient of the said stem arbor has been necessary ih order to change 
the engagetnent of said train, and adapt it for setting the hauds. Such 
construction lias required that there should be a positive connection between 
the stem arbor and the windlng and hands-setting tràJn, to enable said 
arbor, when drawn outward, to efCect the necessary change In the engage- 
ment of said train, whlch positive connection has made said stem arbor 
virtually a part of the movement, and has prevented, or rendered very 
diifflcult and expensive, the changlng of sald movement from one case to 
another. The object of my invention is to render watch movements and 
cases readily Interchangeable.: * * *" Again hesays: "While the mechan- 
istn betweén the stem arbor and the windlng and diai wheels is preferably 
employed, my invention is not limitèd to thèse particular déviées, as any 
of the well-known forms of intermediate mechanism may be used." In 
the spécifications and clalms, the patentée describes hls stem arbor as 
having no positive connection with the Windlng and hands-setting train, by 
Whlch hesays he Wishes to be understood "as meanlng such construction as 
causes said aa?bor to be contalned within the pendant of a watch case, and 
tb f orm a part of-such case, lu, contradlstinction to an organization in which 
the Stem arbor is joumaled' in the movement, aad is so connected there- 
with as to be removed fronî'the case with said movement." 

The clalmsof the patent are as follows: (1) As an improvement In stem 
winding ahd Betting. wattflies, a winding and hands-setting train which is 
adaptèd to be placëd In : engagement with the winding wheel or the dial 
wheels by tite lètigltudlnaî; movement of a stem arbor that bas no positive 
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connection with said train, substantially as and for the purpose speclfled. 
(2) As an Improvement in stem winding and setting watches, a windlng 
and hands-setting train which is adapted to be placed in engagement wltli 
the winding wheel or tlie dial wfaeels, and is normally in engagement with 
said dial wheels, substantially as and for tlie purpose shown. (3) As an 
improvement in stem winding and setting watcïies, a winding and tiands- 
setting train which is adapted to be placed in engagement with the winding 
wheel or the dial wheels by the longitudinal movement of a stem arbor, 
and is normally in engagement with said dial wheels, substantially as ând 
for the purpose set forth. (4) As an Improvement in stem winding and 
setting watches, a winding and hands-setting train which is normally in 
engagement with the dial wheels, in combination with a rotatable stem 
arbor that bas no positive connection with said train, and is adapted to be 
moved longitudinally withta the case stem to cause said winding and hands- 
setting train to engage with the winding wheel, and to be simultaneously 
disengaged from said dial wheels, substantially as and for the purpose 
shown and descrlbed. (5) As an improvement in stem winding and setting 
watches, a winding and hands-setting train which is normally in engage- 
ment with the dial wheels, in combination with a rotatable longitudinally 
movable stem arbor that bas no positive connection with the watch move- 
ment, and, wheh moved longitudinally to the inner limit of its motion, will 
cause said winding and setting train to be disengaged from said dial 
wheels, and engagea with the winding wheel, and, when moved longitudinally 
to the outer limit of its motion, will permit said train to be disengaged 
from said winding wheel, and engaged with said dial wheels, substantially 
as and for the purpose specifled. (6) As an improvement in stem winding 
and setting watches, the combination of a winding and hands-setting train 
wliich is normally in engagement with the dial wheels, a stem arbor having 
no positive connection with said train, and an Intermediate device which 
Is adapted to communicate the longitudinal inward movement of said stem 
arbor to said winding train, and cause the same to engage with the winding 
wheel, substantially as and for the purpose shown and described. 

As already stated, this was a reissued patent. The spécifications under 
the reissued patent and the drawings were substantially the same as those 
contained in the original. In the original patent à claim was made for 
the device by which the stem arbor was held in the stem, and moved 
within fi±ed llmits from one groove to anothei* by raéans of the jaw spring. 
On an application for the reissue, an interférence was declared by the patent 
office between Chureh and one C. K. Colby iii référence to the stem arbor 
device, and priority was awarded to Colby, who setured the patent. The 
Colby claims related solely to the mechanism v^ithin the stem for flxing 
the limits of the inward and outward movement of the stem arbor without 
interfering with its rotary motion. In the reiSsûe to Chureh, therefore, 
no référence was permitted in the claims to the peculiar form of stem 
arbor employed. The claims of the original Chureh patent, which did 
not include the peculiar stem-arbor device, were the first and second, and 
they were as follows; (1) "In a pendant winding and setting watch, a 
movement having winding and setting mechanism adapted to be operated 
by the endwise movement of a winding bar or key, and normally in position 
to operate the hands, whereby a positive connection between the movement 
and winding bar is avoided, as set forth." (2) "In a pendant winding and 
setting watch, a movement having winding and setting mechanism normally 
in position to operate the hands, a winding bar or liey having no positive 
connection with said mechanism, and a loose or sliding, device adapted to 
communicate the inward end thrust of the winding bar to the device for 
engaging the winding portion of said mechanism with the main winding 
wheel as set forth." 

The défenses were (1) that the patent was void for the want of novelty; 
(2) that the claims of the reissued patent were void because they were 
f ramed to obtain the exclusive right to f unctions or results, rather than 
the means or mechanism for accomplishing such results; (3) that the 
reissued patent was void because the original patent was not Inoperative 
or détective by reason of inad^ertence or mlstake, and the reissued patent 
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was procured for the purpose of undijly enlarging the claims of the original 
patent; (4) tbat the devlce of the défendants is not an Infringement of 
the patent. 

It wlll be of assistance to glve rather a full description of one of the 
prior patents whlch wOTe clalmed to aalticipate the Church combinatlon. 
It was that of Charles V. Woerd, •whlch was applled for April 10, 1882. 
The drawlng of the Woerd watch Is glveh below: 




, /» *^^' ^' 




In thls drawlng, T représenta a lever, plvoted at U to the Inner side 
of the Inwardly projecting flangé, I, of the case^ and lying, when in its 
normal position, ehtlrely wlthin the space formed by said flange, and out- 
fiide the space occupled by the movement M is the winding arbor, whicb 
flts Into the stem arbor or pipe, O, and, extending down Into the movement 
to a way not shown in the drawlng, imparts the rotary motion of the 
Btem arbor to ai terminal pinion ^gaglng with the. wheel of the yoke, Y. 
îo the swlnglng yoke, V, whlch canies the plnlons that Impart motion 
from the wtadlng arbor, respectlvely, to the wlndlng wheel, 1, and the 
hand-settlng train, Is plvoted, at a, a slide plate, b, secured to the plate, 
A, of the movement, by a screw, c, passing through a slot, d. The plate, 
b, Is thus adapted to sUde towards and from the center of the plate, A, 
and Is pressed outwardly by a sprlng, e. At the outer end of the plate, 
b, is an arm, f, against whlch one end of the lever, T, bears. The opposite 
end of the lever, T, has a recess, g, whlch partlally Incloses the key or 
pipe, O. When said key or pipe Is drawn outwardly, Its flange, P, bears 
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agalnst the lever, T, aad tums the lever upon tts pivot, thereby pressing 
Its opposite end agalnst the arm, f, pushing the plate, b, inwardly, and 
swinging the yoke, V, so that the hand-setting train is connected wlth 
the wlndlng arbor, and the winding wheel, i, is disconnected therefrom. 
The key" or pipe, O, being released, the spring, e, restores the plate, b, 
yoke, V, and lever, T, to their normal positions. The crown, R, is screwed 
onto the stem so that the pipe, O, can be wlthdrawn to operate the lever, 
T, only -when its crown Is unscrewed from the stem. It wiU be ohserved 
that the location of the lever, T, entlrely outside of the space occupled 
by the movement enables the movement to be inserted and removed without 
interférence wlth the lever. 

There were other patents relled on as anticipations. Of thèse, the Oolby 
and the Wheeler patents are referred to sufflclently In the opinion. 

The followlng (onr figures show the défendants' watch movement, whidi 
was chargea and found by the circuit court to be an infringement of the 
Church patent Flg. 1 Is the front of the movement when in setting engage- 
ment, Fig. 2 is the back of the same engagement, Flg. 3 is the front of 
the movement In winding engagement, and Fig. 4 Is the back In the same 
engagement 



fïg.L 




Fig.2. 

BacK. 



Fig.3, 
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A peareeéntsi'Hie pillar plate «f a wà.tch; U, B, B, thé dial wheels plvoted 
to 'saldt platéj G, the winding wheel connected with the mainsprlng; I), 
the swlùKing yokè plate, carryiiigia.t!itR free end the wheel, d.which may 
be swjirig itato engagement either-wlth the dial wheels, Bi; or the wlnd- 
log wrteeli'C. dt Is theyokei whèel, which has its axla coïncident with 
that on whteh itbe yoke plate swings, and engages the wheel, d, while it 
Is Itself engaged; axid drlven by thehoUow plhion, B, whlch la rotated by 
the stèm' ârbôri 'F Is the camiplatéiplvoted to the pillar plate, A, and 
provided wltb a projection, t, i??hlch bears upon a projection, d^, of the 
yoke plate, D.:î ©'Is a sprlng whieh bears upon the cam plate, F, and, 
through sald cam plate, normally swings the yoke and yoke train into 
engagement wlth'i the dial wheéls. H is a weaker sprlng whlch bears upon 
the yoke platéj'Dii ànd tends to thro^i Its wheel, d, into engagement with 
the winàlngwheelt 0. I is a lëTér plvoted between its ends to the back 
of the plHap plàte^ A, and bearlng at one ènd agalnst a stud, fi, which 
projects ftom the cain plate, F, through a slot, a, la the pillar plate. 1 Is 
a projection :of lever^ I, which slidès withln the initial wheel, E, of the 
wlnding and setïing traih, whèreby the stem arbor may act upon the lever, 
I. J is the stem arbor provided with notches at j, ji, with which engage 
the free ends of aprifigs, K, flxed in the stem, S, of thç watch. The inner 
end, ,lî, of the slem arbor, is squared, and projects into the Initial wheel, 
E, of the windlng çmd setting train. 

Watson, Burf & Livesey and M. D. Leggett, for appellants. 
Prindle &Bùssell and tysander Hill, for appellees. . 

Beforé TAFT kad LUKT0N, Circuit Judges, and ÉICJEÇS, District 
Judge^ 

TAFT, Oiréîiît Judge (after atating tke f acts). It naay be well, be- 
foré discussi% the questions raised upbn this appeal tO make a few 
gênerai remaris «pnceming tlie subject-matter under examination. 
in stém-windïng or keyless watch.es, the mainspring iS wound and 
the hands are set by the rotation of the shaft or stem arbor wMch 
exteads from the outside of the case, through the hoUow stem, 
into the moVement of the watch. The rotating force applied to 
the stem arbor-^by the action of the Angers of the operator upon its 
exterior head or crown is communicated to the winding wheel or to 
the setting wheel by an intermediate device of varying form in différ- 
ent .patents, Which is generally called the "winding and hand-setting 
train." It is usual, in ail watch-movement patents], for the stem 
arbor to carry at its winding end a clutch or pinion which commu- 
nicates the rotatiûg motion of the stem arbor to the wheels of the 
winding and hand-setting train with which it engages. That the 
rotation of the stem arbor should at one time wind the' mainsprin g, 
and at another set the hands, the train must be shifted so that its 
wheels shall at one time engage with the winding wheel, and at 
another with the hand-setting wheel, at the will of the operator of 
the watch. 

Ihere are three well-known forma of the winding and hand-setting 
train in the art: one is the yoke, another is the breguet key or clutch, 
and the third is the rising and falling pinion. Qf thèse we hâve, 
in this case, to do only with the yoke form of train. That is a 
pivoted, éage:w-ise swinging plate in the movement of the watch, 
carrying one \vhéel, centered upon the pivot of the plate, not varia- 
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Me in position, and constantly in gear witli the pinion or clutch 
at the end of the stem arbor. The plate also carries one and 
sometimes two wheels constantly in gear with its center wheel, and 
shif ting by a movement of the plate into and ont of gear with the 
winding wheel or the setting wheel. By this means the rotating 
movement of the stem arbor is communicated, through its terminai 
pinion, to the center wheel of the yoke, and f rom that wheel to the 
terminal shifting wheel or wheels carried by the yoke, and from 
them to the winding wheel or the setting wheel as engagement is 
had with either. The mechanism by which the operator, at will, 
quickly and easily shifts the yoke from one engagement to the other, 
varies in diiïerent watches, and many patents hâve been issued 
for such déviées. Generally, they may be divided into two classes, 
in one of which the yoke is shifted by the outward and inward move- 
ment of the arbor in the stem, while in the other the shifting is 
brought about by the outward and inward movement of a finger 
bar or pièce which extends, not throngh the stem, but through the 
side of the case. Watches having a device of the former class are 
called "stem or pendant set watches." Those having a device of 
the latter class are called "lever-set watches." 

It is obvious that when the watch is in the pocket the engage- 
ment of the train should be with the winding wheel, rather than 
with the setting wheel, because, if the engagement is with the set- 
ting wheel, any accidentai rotation of the crown of the stem arbor 
would change the hands, and destroy the time-keeping qualities of 
the watch, whereas such accidentai disturbance, resulting in a 
slight winding of the mainspring, would be of no injury whatever. 
It is also évident that the stem arbor is more likely to be disturbed 
accidentaUy when it is puUed out than when its crown is close to 
the outer end of the stem. For this reason, in watches which are 
stem or pendant set, the inward movement of the stem arbor is 
generally made to produce the engagement of the winding wheel, 
while the outward movement brings about the engagement with the 
setting or dial wheels. The usual method, before the Church in- 
vention, by which engagement with the dial wheels was produced 
through the outward movement of the stem arbor, was to fasten 
the stem arbor to the movement, so that the shifting could be ef- 
fected by the direct pull of the arbor. The resuit of this arrange- 
ment was that the movement could not be removed from the case 
without also releasing the stem arbor. This was objectionable, 
because watch movements are made separately from their case, and 
it is of great trade advantage to hâve the movement capable of 
easy séparation from the case, so that one movement may fit in a 
great Jiumber of cases, and a case be useful for any number of move- 
ments. The ready interchangeability of movements and cases is 
one of the well-known objects sought for by inventors in the watch- 
making fleld, and this, as he states in his patent, was the chief ob- 
ject of Church's invention. 

To describe Church's patent in a gênerai way, it has a stem 
arbor which reaches but a short distance into the movement, and is 
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nôt connected with the movement by hook or pin, or in any other 
way that prevents its quick and easy séparation from the movement 
when th.at is to be taken from the case. The winding and hand- 
seÈting train or yoke is arranged in the movement with a spring, 
which, when uncontroUed by force applied through the stem arbor, 
keeps the yoke in constant engagement with the dial or setting 
wheels. The stem arbor is prolongea into the movement by a hoUow 
winding arbor into which the square end of the stem arbor flts. The 
winding arbor ends in a pinion with a hollow center, through which, 
by means of a loosely-fitted and sliding stud moving in the hol- 
low center, the pressure applied by the Angers to the stem arbor at 
its crown is communicated to a lever journaled in the movement 
of the watch, and thereby the train is shifted into engagement 
with the winding wheel, and the action of the spring tending to 
maintain the setting engagement is overcome. In this way, wheu 
the stem arbor is pressed into the movement of the watch, and held 
there as it is held by a jaw spring in the stem itself, the winding 
engagement is brought about; but when the stem arbor is pulled 
eut tiie spring in the movement is allowed to hâve fuU force, and 
the engagement with the setting wheels is restored. This latter 
engagement is called by the inventor the "normal engagement," 
by which he means that it is the engagement produced by the auto- 
matic opération of the movement itself, when not affected by ex- 
tralieous pressure through the stem arbor. With this arrangement 
the shifting function of the stem arbor is performed whoUy by 
pressure in its in-thrust, and no puUing force is exerted through it. 
Thus, it is possible to dispense altogether with any positive con- 
nection between the stem arbor and the movement of the watch, 
while the intermediate device or movable stud makes it possible 
to hâve a short stem arbor, reaching but a little distance into the 
movement, and capable of being so withdrawn that the movement 
itself can be lifted out of the watch, or replaced in it, by a slight 
tilting. 

It is contended on behalf of the appeUants that the Church patent 
has no novelty in it whatever, because every feature of it is old. It 
is quite true that the stem arbor which is used in the Church patent 
was the invention of Colby. It is also true that the winding and 
hand-setting train used by Church was a common form, well known 
to the art It is also true that in the Wheeler patent of March 1, 
1881, the same winding and hand-setting train is shown in normal 
engagement with the dial wheels, and that the winding engagement 
in the Wheeler patent is brought about by extraneous force applied 
to the movement to overcome the effect of the spring, and thus 
produce the nonnal engagement with the setting wheels. It is also 
true that the intermediate loose or sliding device may hâve been 
suggested by the analogous use of such an intermediate device in 
the patent of J. D. Brez, of July 20, 1875, where it was used to com- 
municate pressure from the stem arbor to the spring holding and re- 
leasing the hinged case of the Watch. But notwithstanding the 
fact that ail the parts are old, in the sensé that each of them may 
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be found in previous patents, the combination of parts in the Church 
patent brings about a new resuit, and involves patentable invention. 
Colby, the inventer of the stem arbor, disclosed no method by which 
it could be used in a stem or pendant set watch. His spécifications 
and drawings indicated that the stem arbor was to be used only to 
wind the wheels of the movement after the yoke or train has been 
shifted by some other agent than the stem arbor. The Wheeler 
patent, having the normal engagement of the train with the dial 
wheels, was a lever-set watch, in which the stem arbor played no 
part in shifting the yoke into either engagement. Except in a case 
where the stem arbor is to be the means of shifting the yoke or 
train, the normal engagement with the setting wheel has little or no 
signiflcance. It is the normal engagement with the setting wheel 
that makes it possible to hâve a stem arbor disconnected from the 
train, and performing its only functions by pressure, and not by a 
puU. Ohurch's object, as already stated, was to secure, in a watch 
in which the stem arbor imparted to the watch movement both the 
wheel-winding and the train-shifting motion, such a relation be- 
tween the stem arbor and the movement as to make it possible easily 
to take the movement out of the case without disturbing the stem 
arbor. To do this, it is necessary to hâve a short stem arbor, 
and one disconnected from the movement. Church was the flrst 
to discover and utilize the fact that the normal setting engage- 
ment made possible a shifting stem arbor, having no positive connec- 
tion with the movement He was able to keep his arbor short by 
using the intermediate device, borrowed, it may be, from the Brez 
patent, and applied to a différent use. We are very clear that the 
arrangement of ail thèse éléments to secure the object stated in- 
volved patentable invention of a high order. No patent, of aH those 
which we hâve had occasion to examine, shows the combination of 
éléments just recited. It is said that the Church patent is noth- 
ing but a combination of the Wheeler patent with the Colby stem 
arbor, which any mechanic of skill could hâve arranged for practical 
opération. Drawings and a model hâve been submitted, showing 
how easy it is to unité the Colby stem arbor with the Wheeler pat- 
ent. In our view, this is but wisdom after the fact. We cannot 
concur in the view that, even if it were known that a combination 
of the Wheeler patent with the Colby stem arbor would hâve an 
advantageous resuit, mère mechanical skiU would enable one to 
make the combination. The combination shoM'n in the drawings 
and model submitted is a combination suggested by the Church pat- 
ent, and which, but for the Church patent, would seem much more 
difficult than it now does. More than this, it involved patentable 
invention to see that a union of the éléments of the Wheeler patent 
with those of the Colby patent would hâve a bénéficiai resuit. 

The only patent disclosed in the record for a watch movement 
in which the winding and shifting are both done by the stem arbor, 
and in which the movement may be removed from the case with- 
out disturbing the stem arbor, is the patent granted to N. Woerd, 
February 6, 1883, a description and drawing of which appear in 
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tberstatemerttufâf the mm.- The WoeE4fFatent accomplishea the 
aaraei geaeralîifealiilt asvtliat sought aod accomplished Iby Church, 
bat the re&Tilt is not reached in the same way. In the Woerd pat- 
ent, a leter whicih stmicturally is a part oi the movement is removed 
from the movement, and fixed in the side of the case. One end of 
this lever is permanently connected with the stem arbor, while the 
other end, without any positive connection with the yoke, presses 
against an arm of the yoke, and shifts it into thè setting engage- 
ment, againat the opération of a spring, which, when the pressui'e 
of the lever is withdrawn, restores the winding engagement. The 
lever is moved by the outward pull of the stem arbor. There is 
therefore no normal engagement with the setting wheels in this 
patent, as in the Church patent. Another différence is in the awk- 
ward construction, by which a pièce which is structurally part of 
the movement is pivoted in the side Of the case, permanently con- 
nected with the stem arbor, and separated from the movement. It 
can be seen ai a glance that the manufacture of a case with sueh a 
lever in the side of it would be much less simple and easy than 
where it has nothing but the short stem arbor. It is a clumsy ar- 
rangement, and is not an anticipation of, or a suggestion of, the 
novel features of Church's patent, already alluded to. Church did 
not discover the fact that a stem arbor having no positive connec- 
tion with the train or movement in a stem-set watch would greatly 
facilitate theinterchangeability of movements and cases, and the 
easy removal of a movement from the case. That was self-evident, 
and was not patentable. Woerd tried one method by which the 
stem arbor should not be connected with the movement, and yet 
bave at the same time a shifting and a winding function. Church 
devised another and différent and a better way of reaching the same 
resuit. For thèse reasons, we are of the opinion that Church's in- 
vention was not anticipated by any of the patents disclosed in the 
record, and that the combination of old éléments involved patent- 
able invention, for which he was, under the law, entitled to the 
monopoly. 

The strongest évidence that the Church invention is a useful one 
is the fact that to-day considerably more than half of ail the watches 
that are manufactured in the United States with open faces are 
made under it, and embody the combination of éléments which is 
set forth in its spécifications. This fact is said to lose signiflcance 
because the owners of the Church patent, the Waltham and Elgin 
Watch Companies, are able to control the business of watch-c^e 
making and watch making to such an estent, by their enormous 
outpuC as to foist upon the public, and compel the purchase of, a 
poor device. We must assume that the two companies referred to, 
with tJie large resources at their command in purchasing patents 
and using them, would exercise ordinary business discrétion, and 
would be guided by the demands of the publie for the best watch 
movement, and must hold that, no matter how large the control or 
business of the two companies which own this patent is, that its 
very «xtensive use is strong evidential weight of its useful character. 
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There bas been mucb discussion on the briefs and in the arguments 
as to wbether it was not a useful feature of tbe Church patent that 
the setting engagement was made by the opération of the spring 
gently, and with nô danger of injuring the délicate dial wheels, 
instead of by a direct pull of the stem arbor, said to be likely to 
break the points of tbe wheels in a faulty intermeshing. We do 
not find it necessary to consider this question, because, in our 
opinion, without respect to the possible benefit from this arrange- 
ment, the Church patent bas not been anticipated by any other, in 
the ease and simplicity with which is accomplished by it the chief ob- 
ject of the inventer, namely, the ready interchangeability of move- 
ments and cases. This is a sufficient ground for sustaining the pat- 
ent, and we need look for no other. 

But it is said that the claims of the reissuod Church patent art 
void because they seek to approprlate results or functions, rather 
than means or devices for accomplishing results. TJnless the claims 
are to be restricted by construction, this criticism is a just one. 
The inventer, in his first claim, seeks to monopolize a train "adapt- 
ed" to be placed in engagement with the winding or setting wheels 
by the longitudinal movement of a stem arbor having no positive 
connection with the train. Is this to be construed to claim for the 
patentée the right to keep ail others from using a train which is in 
any way adapted to engage with the winding or setting wheels by 
the in and out movement of a stem arbor not having positive con- 
nection with the train? We think not. The only adaptation ca- 
pable of appropriation by the inventor is that which is shown in the 
spécifications and drawings of his patent, and this is the necessary 
limiting effect of the words, "substantially as and for the pui^pose 
specifled." In this way the court may sustain the validity of the 
claims, as it is its duty to do when possible. In the Corn-Planter 
Case, 23 Wall. 181, 225, 226, one of the claims was as follows: 

"What I claim under this patent is a seed-planting machine whereln the 
seed-dropping mechanlsm is operated by hand or by an attendant, in contra- 
distinction from mechanical dropping, the mountlng of said attendant upon 
the machine in such a position that he may readily see the previously made 
marks upon the ground, and operate the dropping mechanism to conform 
thereto, substantially as herein set forth." 

Eeferring to this claim, Mr. Justice Bradley, speaking for the 
court, says: 

"The first of thèse claims, if construed slmply as claiming the placing 
of the seed dropper on the machine, would probably be void, as claiming 
a mère resuit, irrespective of the means by which it is accomplished. But, 
if construed as claiming the accomplishment of the resuit by "substantiaHj 
the means described In the spécification, It Is free from that objection; and 
we ought to give a favorable construction, so as to sustain the patent, if 
it can falrly be done. By reading the claim in connection with the final 
qualifying clause, thus, 'the mountlng of said attendant upon the machine,' 
etc., 'substantially as herein set forth,' the falr construction would seem 
to include the means and mauner of placing hlm upon the machine." 

Construing the claims in the Church patent in the light of the 
Corn-Planter Décision, it is évident that they must be limited to 
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the particular mechaiûsm set forth in the spécifications for accom- 
plisthing the resuit or securing the adaptation referred to in the 
claiin. 

The objection thât the reissued patent is void fornnduly enlarg- 
ing the élaims of the original patent cannot be sustained. The 
sixth daim of the reissue is quite the same as the second claim of 
the original. They are both for a combination of the foUowing 
éléments: (1) The winding and hajid-setting train nonnally in en- 
gagement with the setting wheels,: as set forth. (2) The stem arboT 
or key, havîng no positive conneôtloh with the train, as set forth. 
(3) The intermediate loose or sliding device for communicating the 
force of the in-thrust of the arbor to the train, by which the train 
is shifted into the \dnding engagement, as set forth. The change 
in the reissue f rom the words "loose or sliding device" to "interme- 
diate" device is not to be construed as widening the scope of the 
«lalm. If, in any alleged infringement, that which communicates 
the stem arbor's in-thrust to the train is not a loose or sliding de- 
vice, or its manifest and well-known mechanical équivalent, it cer- 
tainly is not an intermediate device, "substantially as and for the 
purpose set forth" in the spécifications and drawings' of the patent. 
It is not necessary to examine closely the other claims of the re- 
issued patent, to see whether they unduly expand the scope of the 
monopoly of the reissued patent beyond that of the original, because 
a construction of them in the light of the spécifications and draw- 
ings, and the history of the art, requires either that they should be 
rejected as invalid, or treated as combination claims vpith the same 
éléments as those contained in the sixth claim given above. 

We corne now to the question whether the défendants' watch 
movement is an infringement of the Church patent. A description 
and a drawing of the défendants' watch movement appear in the 
statement of the case. It is a movement in which the stem arbor to 
be used discharges the double function of winding the wheels of the 
movement, and of shitting the engagement from the setting to the 
winding wheels. It is a movement in which the normal engage- 
ment is with the dial wheels. This is denied by counsel for the ap- 
pellants, but it certainly is true that whenever the pressure of the 
stem arbor is removed the force of a spring in the movement itself 
will produce engagement of the yoke or train with the dial wheels. 
That is the normal engagement, in the sensé of the Church patent. 
The winding and hand-setting train in the défendants' movement is 
somewhat différent from that of the Church patent; but Church, in 
hîs spécifications, expressly states that the intermediate device for 
shifting the engagement may be in ail the well-known forms of inter- 
mediate mechanism, and that hîs invention is not limited to the 
particular device shown. It is conceded that the yoke of the défend- 
ants' movement is a very old fonn, and may be found in the English 
patent of lîiçole Of 1344. The device by which the pressure of the 
short stem arbor is continued into the movement, and made to efEect 
the shifting of the yoke, differs somewhat, in the défendants' move- 
ment^ from that of the Church patent. The loose or sliding stud 
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of the Churdh morement, by wliich the pressure of the stem arbor 
is communicated to the lever shifting tlie yoke, is présent in the de- 
fendants' movement. It slides within the hoUow center of the ter- 
minai pinion of the winding arbor far enough to permit the short 
stem arbor to act upon it, and differs only from the stud in the 
Church movement in the fact that its lower end is fixed to the lever 
upon which the pressure of the stem arbor is to be exerted. This 
différence does not in any way change the opération of the stud, either 
in mode or resuit In the Church device, the lever, acted upon by 
the stem arbor through the sliding stud, directly shifts the yoke. In 
the défendants' movement, the lever moves a pin that shifts a cam 
lever which locks out xnn sprmg holding the yoke in engagement 
with the setting wheels, and thus allows a weaker spring to shift the 
yoke into winding engagement We do not think that the interpo- 
sition of a cam lever and a spring between the lever upon which the 
stem arbor directly acts and the yoke to be shifted changes in any 
way the éléments of the combination présent in the Church patent 
which are also found in the défendants' movement. The use of two 
springs, one weaker than the other, to produce alternately the two 
engagements by locking out the stronger spring, was old. It is 
shown in the Wheeler patent, and others prior to the Church patent 
It was therefore one of the mechanical équivalents that Church in- 
tended his patent should cover, and he used language in his spécifica- 
tions apt for the purpose. The stem arbor having no positive con- 
nection with the movement, the normal engagement of the winding 
and hand-setting train with the dial wheels, the intermediate device 
working in and through the hoUow center of the winding arbor and 
its terminal pinion, by which pressure upon the short stem arbor is 
enabled to bring about the shifting of the yoke, are ail présent in the 
défendants' movement, operating in the same way, and accomplish- 
ing the same resuit as in the Church movement. Elément for élé- 
ment, the combinations are the same, and the infringement is mani- 
fest. 

The conclusion we hâve reached with référence to the validity of 
the Church patent, and the infringement by the défendants, is fuUy 
sustained by the décision of the circuit court of appeals for the Sev- 
enth circuit in the case of Watch Co. v. Eobbins, 3 C. C. A. 42, 
52 Ped. 215, 

The decree delow awarded a perpétuai injunction against the in- 
fringement by the défendants, and referred the case to the master to 
détermine the damages. That decree was appealed from, under the 
seventh section of the court of appeals act, as an interlocutory order 
granting an injunction; and the point was mooted whether we 
should examine the record as upon an appeal from a final decree, or 
only examine the question whether the court below had exercised 
proper discrétion in the issuing of an interlocutory injunction. It 
was decided that we could not hear and flnally détermine the merits 
of the controversy as to the validity of the patent and its infringe- 
ment 6 U. S. App. 275, 3 C. C. A 103, 52 Fed. 337. In looking into 
the record, however, to détermine whether the discrétion of the cir- 
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cuit çoiirjt.was properly ej^prcised, we hâve found oiirselves obliged 
to co^slde^ the validitypÉ'tiiç patent, and ite infringënient, with the 
conclusion above stated. A^ the patent is yajid, and it vas infringed 
by the défendants, the court necessanly èxercised proper discrétion 
in grantiug the injunction appealed from, and its decrée is affinned. 



DEVLIN et al. v. PAYNTER et aL 
(Circuit Ck)urt of Appels, Thlrd Circuit November 10, 1894.J 
-, ■ No. & ■ • ■ 

1. Patknts—Steam-Pipb Union— No VBLTT. 

A union for steam, pilles, conslstlng of one membër KltU an Internai 
Beat of soft métal liaYinë''a concave fàcè, and an dppoblilg tnember wlth 
a conT«x face, thus formlng a perfect connection without an accurate 
alignmeat of tbe pipes, coi^titutes a patentable Inveintiou. 63 Fed. 122, 
affinned. 

2. Samb— Infhinoement. , , 

A union for steam plpès, conslstlng df a head mentber havlng a seat 
of soft métal with a concate face, and a tail meinbér havlng a convex 
face, Is Infringed by a union that differs only In the facts that the con- 
vex face Is on the head. loember, and the concave face Is on the tail 
member, and that the sbït métal Is on the convex f ace Instead of on the 
concave face. 
8. Bame. 

ïhe Paynter patent. No. 367,725, for union for steam pipes, hdd valld 
and infringed. 63 Fed. 122, afflrmed. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

In Equity. Bill by Edward P. Paynter and John K Moore against 
Thomas Devlin and others, trading as Thomas Devlin & Co., for 
infringement of a patent Complainants had decree (63 Fed. 122), 
and défendants appeal 

Hector T. Fenton, for appellants. 
ConnoUy Bros., for appellees. 

Before ACHESON and DALLAS, Circuit Judges, and WALES, 
District Judge. 

ACHESON, Circuit Judge. The appellants, who were the défend- 
ants below, complain of the decree of the circuit court, sustaining as 
valid, and adjudging thèm to hâve infringed, the first claim of 
letters patent No. 367,725, for improvements in unions for steam 
pipes, etc., granted on August 2, 1887, to Edward P. Paynter, Jr., the 
inventer, and John K. Moore, his assignée of a part interest The 
claim in question is in thèse worda: 

"(1) A union for steam pipes, comprislng a threaded ring oor nut, a member 
havlng: a seat of soft métal; wlth a concave face, and an opposlng member 
wlth a roUBded or convex end, Bubstaatially as shown and descrlbed." 

The declared objeçt of the invention is to provide a construction 
Wliepeby the joint of thê union of steam and other pipes vdU be 
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made more tight than heretofore, and in whicb the danger of injury 
by indentation to the soft-metal seat of such union will be avoided. 
The specifi cation states : 

"The concavo-convex character of the joint prevents the seat from being 
indented, even If the two members of the coupUng should not be exactly 
allgned, thereby avolding the dlfBculty hitherto encountered with the flat, 
soft-metal seats and straight ends of unions as heretofore constructed." 

The spécification describes and shows a union, one of the members 
of which is provided with an internai seat of soft métal, the face 
of which is made concave, and the opposing part of the union formed 
with a convex end, so as to conform to the concaTity of the seat, 
against which it rests, thus making a perfectly tight joint therewith. 
A pipe union is a complète and independent contrivance made and 
sold by itself, consisting of head and tail members, and a fastening 
ring or nut drawing the two members closely together. The pur- 
pose of the device is to join together the adjacent ends of two sec- 
tions of pipe through which steam or water or other liquids or gases 
flow. Such unions are not designed to be flxed and permanent 
couplings, but they are used where the pipes are to be repeatedly 
disconnected and again joined, and thus it is intended that the 
unions shall be taken apart and put together again and again. It 
is of suprême importance that the union should form and constântly 
maintain a perfectly tight joint, and it is also very désirable that it 
should be so constructed as to provide for the nonalignment of the 
pipes which it connects. Thèse ends are attained by the device of 
the patent in suit. The patented improvement consista in having 
one of the two opposing members of the union formed with a concave 
abutting face, and the other with a convex abutting face, one of 
thèse meeting faces being composed of soft métal. The évidence is 
convincing that this improvement effectively overcomes difiûculties 
incident to and inséparable from ail the expédients of this gênerai 
character previously in use. It meets the practical diificulty aris- 
ing from want of exact axial alignment of the two pipes which are 
to be connected; and it not only secures complète contact between 
the meeting faces of the head and tail members, when they are 
flrst put together, but permits, without impairing the efflciency of 
the joint, the repeated use of the same union as the pipes are dis- 
connected and again united. We bave attentively examined aU the 
earlier patents, and the exhibits Ulustrative of the prior state of 
the art, in évidence. To discuss thèse at length, and point out the 
distinctions between them, respectively, and the Paynter-Moore de- 
vice, we deem unnecessary. It is enough to déclare that in our 
judgment they do not, taken singly or considered together, autici- 
pate the invention in question. They fail to show a union made in 
accordance with the patent in suit, or possessing its peculiar advan- 
tages. We are entirely satisfled with the conclusion of the court 
below that the flrst claim of the patent in suit covers a union patent- 
ably new and useful. 

The différences between the union shown by the patent in suit and 
the appellants' union are thèse: In the latter the convex face ia 
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on tbe, jliead member, ajad the concave face is on the tail member, 
reyerspijPig the arrangement of the patent; and in the appellants' union 
tbe convex face is composed of soft métal, whereas in the union 
described in the patent it is the concave face which is of soft 
métal. The appeÛants hâve transposed the position of the soft- 
metal face^ Do they escape infringement by the transposition of 
parts? We think not. The essence of the invention embodled 
in the flrst claim of the patent is a union in which one of the 
two opposing members has a concave abutting face, and the other 
a convé^ abutting face, one of thèse faces being of soft métal. 
The appellants, therefore, hâve appropriated the gist of the inven- 
tion. The changes found in their device do not at ail affect either 
the prihciple of opération or the resuit. There is a substantial 
identity between the two unions. Now, in the sensé of the patent 
law, the substantial équivalent of a thing is the same as the thing 
Itself. Wlnans v. Denmead, 15 How. 330, 342; Machine Co. v. 
Murphy, 97 U. S. 120. The changes which the appellants hâve 
made are immaterial, and, indeed, are but a subterfuge. Made, evi- 
dently, for the mère purpose of evading the wording of the claim, 
they are unavailing. Hoyt v. Home, 145 U. S. 302, 308, 12 Sup. Ct. 
922. 

Nor do we flnd anything in the proceedings in the patent oflBce 
requiring us to read the flrst claim of the patent as subject to the 
limitation upon which the appellants insist. The reasons urged by 
the appelleès' solicitors before the patent-office officiais in favor of 
the grant of the patent, if entitled to considération hère at ail, do 
not, we thinlj, regarded as a whole, support the contention that the . 
patentées, when in the patent office, placed such a narrow construc- 
tion upon the claim as would exclude from its scope the appellants' 
device. We do not see that they take hère any position inconsist- 
ent with their position when in the patent office. There is nothing 
to bring this case within the rule that, where a patentée has modi- 
ûed his claim in obédience to the requirements of the patent office, 
he cannot hâve for it an extended construction which has been re- 
jected by the office. The only amendment of the flrst claim ever 
made was the introduction of the "threaded ring or nut" as an élé- 
ment of the combination, and that addition does not affect the ques- 
tion now before us. We are of the opinion that the decree of the 
circuit court was right, and accordingly it is affirmed. 
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LEHIGH MIN. & MANUF'G CO. v. KBLLT et nL 

(Circuit Court, W. D. Virginia. May 30, 1894) 

JoBismcTiON— CoLLUSivB Organization op Corporation. 

Tlie organization by the individual stockliolders and offlcers of a cor- 
poration existing under the laws of one state of a corporation under the 
laws of another state for the express purpose of bringing a suit in a féd- 
éral court to try the title to a tract of land claimed by the former corpo- 
ration, and conveyed to the latter after Its organization and before suit 
brought, will net enable the grantee to maintain a suit in ejeetment in 
such court 

This was an action of ejeetment, brought by the Lehigh Mining & 
Manufacturing Company against J. J. Kelly, Jr., and others. The 
case was heard on défendants' pleas to the jurisdiction. 

J. F. Bullitt, Jr., and J. A. Buchanan, for plaintiff. 
Morrison & Duncan and F. S. Blair, for défendants. 

PAUL, District Judge. This is an action of ejeetment, brought 
by the plaintiff, a corporation under the laws of Pennsylvania, 
against J. J. Kelly, Jr., and others, citizens of the state of Virginia. 
The défendants flle two pleas in abatement, which are as follows: 

"Plea No. 1. And for plea in this behalf said défendants say: That the 
Virginia Coal & Iron Company Is a corporation organized and existing under 
the laws of Virginia; that as such It has been for the last ten years claim- 
ing title to the lands of the défendants, J. J. Kelly, Jun., descrlbed in the déc- 
laration in this case; and said défendants say that for the purpose of fraud- 
ulently Imposing on the jurisdiction of this court said Virginia Coal & Iron 
Company has, durlng the year 1893, attempted to organize, form, and create 
under the laws of the state of Pennsylvania a corporation out of its (the 
Virginia Coal & Iron Company's) own stockholders and otilcers, to whom it 
has fraudulently and coUusively conveyed the land in the déclaration men- 
tioned for the purpose of enabling this plaintiff tq institute this suit in this 
United States court And said défendants say that said Lehigh Mining & 
Manufactm-ing Co. is simply another name for the Virginia Coal & Iron 
Co., composed of the same parties, and organized alone for the pin-pose of 
providing jurisdiction of this case in this court. Wherefore défendants say 
that this suit is in fraud of the jui-isdiction of this coiirt and should be 
abated. And this they are ready to verify," etc. 

"Plea No. 2. And for further plea in this behalf the said défendants corne 
and say that said plaintiffs should not further hâve or maintain said suit 
against them, because, they say, there was no such legally organized corpora- 
tion as the plaintiff company at the date of the institution of this suit, and 
they say that the real and substantial plaintiff in this suit is the Virginia 
Coal & Iron Company, which is a corporation organized and existing under 
the laws of Virginia, and a citizen of Virginia. And said défendants fm-ther 
say that said Virginia Coal & Iron Company, for tlie purpose and with the 
vlew of Instltuting and prosecuting this suit in the United States court, 
and of conferring an apparent jurisdiction on said court, did by prearrange- 
ment, fraud, and collusion attempt to organize said Lehigh Mining and 
Manufacturing Company as a corporation of a forelgn state, to take and 
hold the land in the déclaration mentioned for the purpose of giving this 
court jurisdiction of said suit. Whereupon défendants say that the said 
plaintiff has wrongfully and fraudulently imposed Itself on the jurisdiction 
of this court has abused its process, and wrongfully Impleaded thèse de- 
fendants in this court; whereupon they pray judgment," etc., "that this 
suit be abated and dismlssed as brought in fraud of this court's jurisdiction. 
And this they are ready to verify," etc. 
v,64F.no.4— 26 
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The plaintiff and the défendants hâve agreed to submit the ques- 
tions of laTJ* feWSihg on thèse pleas to the court for décision, the 
submission b.eing on the following agreed statement of facts: 

Agreement. 

Circuit Court of the United States for the Western Bistrlct of Virginia. 

ïjehigh Mining and Manufaeturing Co. v. J. J. Kelly, Jr., and others. 

It Is hereby agreed between the parties to this action as foUows, to wlt: 

(1) That the land ,ln controversy In this case was, prior to March 1, 
1893, claimed by the Virginia Coal and Iron Company, and had been clalmed 
by sald last-named company for some twelve years prlor to said date. 

(2) That sald Virginia Coal and Iron Company Is a corporation organized 
and exlsting under the laws of the state of Virginia, and is a citizen of Vir- 
ginia. 

(3) That on March 1, 1893, said Virginia Coal and Iron Company eseeuted 
and dellvered a deed of bargain and sale to said Lehigh Mining and Manu- 
facturing Company, bywhich it conveyed ail its riglit, title, and interest in 
and to the land in controyetsy to said last-named company in fee simple. 

(4) That sald Lehigh Mining and Manufacturlng Company is a corpora- 
tion duly organized and exlsting under the laws of the state of Pennsyl- 
iTanla; that it was orgajilzed in Ifebruary, 1893, prior to sald conveyanee, 
and is, and was at the date of the commencement of this action, a citizen of 
the state of Pennsylvanla; and that it was organized by the indlvldual 
stockholders and diflcers of the Virginia Coal and Iron Company. 

(5) That the put-pose in «rganlzing sald Lehigh Mining and Manufacturlng 
Company, and lij making to it said çonveyaçce, was to glve this court juris- 
dictlon in this case, but that sald convej'ance passed to said Lehigh Mining 
and Manufacturlng Conlpany ail of the right, title, and interest of said 
Virginia Coal and Iron Company In atjd to said land, and that slnce sald 
çohvèyance sald Virginia Coal and Iron Company bas had no interest In 
sald land, and hàs not, a!nd never bas had, any interest in this suit, and 
that It ôwns noné of thç stock of sàid Lehigh Mining and Manufacturlng 
Coinpany, and bas no Interest thCTein whatever. 

(6) That the two pleas In wrlting flled by the défendants in this cause at 
the May term, 1893, of this court shall be trled by the court without a 
jury upon the forégolng statement of facts, but that any party may object 
to any of such statements on the groimd of Irrelevancy or Incompetency. 

Plaintiff ûled the following exception to the foregoing agreement; 

"The plaintiff, by counsel, objects and excepts to the statement in the 
flrst part of the flfth paragraph of the foregoing agreed facts, vlz.: "That 
the purpose of organizing the Lehigh Mining and Manufacturlng Co., and 
In maliing to It said conreyance, was to glve to this court jurisdlctlon in 
this case," because the same Is irrelevant and immaterlal. 

The substance of thèse pleas is that the plaintifE has, by collusion 
between itself and the said Virginia Coal & Iron Company, been 
made a party to this suit in order to give this court jurisdiction of 
this case. This question is mainly to be determined by the fourth 
and âfth paragraphs of the agreement of facts, which are as foUows: 

"(4) That sald Lehigh Mining and Manufacturlng Company is a corpora- 
tion duly organized and exlsting under the laws of the state of Pennsyl- 
vanla; that it was organized in February, 1893, prlor to sald conveyance, 
and Is, and was ftt the date of the commencement of this action, a citizen 
ôï the state of Pennsylvarlla; and that It was organized by the indlvldual 
StocliholderS and offlcers bf the Virginia Coal and Iron Company. 

"(5) That the purpose in organi?lng said Lehigh Mining and Manufactur- 
lng Company, and in maklng to It said conveyance, was to give this court 
jurisdiction In this case, but that sald cohveyance passed to said Lehigh Min- 
ing and Manufacturlng Company ail of the right, title, and interest of said 
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Virginia Coal and Iron Company In and to said land; and that slnce sald 
conveyance said Virginia Coal and Iron Company has had no interest in sald 
land, and has not, and never has had, any interest in thls suit, and that it 
owns none of the stock of sald Lehigh Mining and Manufacturing Company, 
and has no interest therein -sybatever." 

Counsel for the défendants contend that the following admitted 
facts in thèse paragraphs show that this is a collusive suit, and a 
fraud on the jurisdiction of the court: ïhat the plaintifE company 
was organized a short time bef ore the conveyance of the land in con- 
troversy was made, and before the bringing of this suit; that it was 
organized by the individual stockholders and ofûcers of the Virginia 
Coal & Iron Company; that the purpose, and the only declared 
purpose, in organizing the Lehigh Mining & Manufacturing Com- 
pany, and in making the deed of conveyance to it by the Virginia 
Coal & Iron Company, was to give the fédéral court jurisdiction of 
this action, brought to try the title to the land in controversy. 
Counsel for plaintifE contend that, although thèse facts are admit- 
ted, and are true, yet, as the Virginia Coal & Iron Company has no 
interest in this suit, and owns none of the stock in the Lehigh Min- 
ing & Manufacturing Company, and has no interest therein, and 
although it conveyed the land to the plaintiff to enable it to main- 
tain an action in this court, motives are immaterial, and cannot be 
inquired into. They cite Jackson v. Clark, 1 Pet 628; Jones v. 
League, 18 How. 76; Barney v. Baltimore City, 6 Wall. 280; Bmith 
V. Kemochen, 7 How. 198-215 (not examined). Thèse cases, in the 
opinion of the court, do not sustain the position of counsel, and the 
exception flled by counsel for the plaintiff to part of the fifth para- 
graph, which states "that the purpose of organizing the Lehigh Min- 
ing & Manufacturing Company, and in making to it said conveyance 
was to give this court jurisdiction in this case," because the same 
is irrelevant and immaterial, is not well taken. The motive — the 
object — of parties in putting themselves or others in a position to 
invoke the jurisdiction of the fédéral courts is a subject of inquiry 
running through ail the cases on this subject. And since the stat- 
ute of 1875 it is said: 

"If from any source the court is led to suspect that Its jurisdiction haa 
been imposed upon by the collusion of the parties, or in any other way, it 
may at once, of its own motion, cause the necessary Inquiry to be made, 
either by haying a proper Issue joined and tried, or by some other appro- 
priate form of proœedlng, and act as justice may require for its own protec- 
tion against fraud or imposition." Hartog v. Memory, 116 U. S. 588, 6 Sup. 
et. 521. 

To preclude the court from inquiring into the motives, objects, 
intentions, aims, and purposes of parties, and confine it alone to a 
considération of their actions, would be to render it in many in- 
stances helpless in its investigation of frauds on its jurisdiction. 
Section 5 of the statute of 1875 provides: 

"That if In any suit commenced in a circuit court or removed from a state 
court to a circuit court of the United States, it shall appear to the satisfac- 
tion, of said circuit court, at any time after such suit has been brought or 
removed thereto, that such suit does not really and substantially involve a 
dispute or controversy properly wlthln the jurisdiction of said circuit court. 
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or tiiat the parties to sald suit hâve been Improperly or colluslvely made or 
joliïlfd, ejither as plalntlffs or défendants, for the purpose of creatlng a case 
cttgùiz&blé or removable under thls act, the sald circuit court shall proceed 
i»> further thereln, but shall dismlss the suit or remand It to the court from 
whlch It was removed, as justice may requlre," etc. 18 Stat 470. 

Ifl Greenwalt v. Tuckef, 10 Fed. 884, it was held that: 

"The trànsfer by a blank deed mala flde, without considération, of the 
title to' land In one state to a citizen of another state, for the purpose of 
bringing suit in a fédéral court, will not euable the grantee to maintain a 
suit la ©jectment in such court" 

The considération of the deed from the Virginia Coal & Iron Com- 
pany to the plaintiff is not given in the agreement of facts. It is 
termed "a deed of bargain and sale." If the considération was 
givén, the case just cited might be an authority in this case, or it 
might not be applicable. But noting the principle in that case, 
and in other cases referred to in argument, and applying it to the 
case àt bar, we might express the court's conclusion as follows: 

The organization by lie individual stockholders and officers of a 
corporation existing under the laws of one state of a corporation 
under the la ws of another state for the express purpose of bringing 
a suit in a fédéral court to try the title to a tract of land claimed 
by the former corporation, and conveyed to the latter after its or- 
ganization and before suit brought, will not enable the grantee to 
maintaiii à suit in ejectment in such court. The claims of the plain- 
tiff that the Virginia Coal & Iron Company has no interest in this 
suit, that it has no stock in the plaintiff company, and that by the 
conveyance of the tract of land in controTerey it conveyed ail its 
right, title, and interest to the plaintiff, may be technically correct; 
but it is to thç average mind, as a matter of f act, diflSicult to conçoive 
how the inditidual stockholders and officers of one corporation can 
organize another corporation for the express purpose of bringing 
suit to try the title to a tract of land belonging to them as individual 
stockholders and oiBcers of the first corporation, can hâve said 
tract of land conveyed to the second corporation, of which they are 
also individual stockholders and officers, and then bring suit to re- 
cover said tract of land, and yet hâve no interest in the suit. The 
difflculty to understand this is increased where the facts show that 
the only tract of land held by the second corporation is that con- 
veyed to it by the first corporation, for the purpose of bringing suit 
to try the title to the land. This court cannot give its sanction to 
such a device to invoke its jurisdiction. To approve such a scheme 
would be équivalent to transferring the litigation of ail land titles 
where a Virginia corporation claims title to land against an indi- 
vidual citizen of Virginia into the fédéral courts. AU that would 
be necessftijy to accompli^h this would be for "the individual stock- 
holders and officers" of a Virginia corporation to organize in an- 
other state a corporation for the purpose of bringing suit in a féd- 
éral court to try the titie to the tract of land in dispute, and then 
take a conveyance of the tract of land from the Virginia corporation 
to the foreign corporation. The device migb t be carried still fur- 
ther. An iSdividual citizen, flnding himself in a controversy with 
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his neighbor conceming a tract of land, and desiring to hâve the 
question tried in a fédéral court, could very readily organize a cor- 
poration in another state for the purpose of bringing a suit in the 
fédéral court, then convey whatever interest he claims in the land 
to the foreign corporation of his own création, and in which he is 
the only stockholder, and the courts of the United States would be 
open to him to litigate in a fédéral court a question that the laws 
of the land, state and fédéral, contemplate shall be litigated in the 
courts of the state of which both parties are citizens. The court 
is clearly of opinion that this suit does not really and substantially 
involve a dispute or controversy properly within the jurisdiction 
of this court; that the plaintiff has been collusively made a party 
to it for the purpose of making a case cognizable in a fédéral court; 
and this case must be dismissed. 



SEOUBITY 00. V. PRATT. 

(Circuit Coïirt, D. Connecticut November 26, 1894.) 

No. 796. 

1. Rbmotai, op Causes — Diverse Citizenship — Nominal and Real Parties. 
An admlnistrator wlth the wlU annexed, a citizen of Connecticut, filed 
a blU in the state court for the construction of the will, against two 
beneflciaries, citizens, respectively, of Connecticut and* New York,— the 
former daimlng that certain personal property, bequeathed to her for 
life, wlth powep of sale and appropriation of proceeds, should be deliv- 
ered to her as her own; and the latter clalmlng that such life benefl- 
clary should give bonds, under a statute of Connecticut, for the safe- 
keeplng of such property. Eeld, that the cause was not removable, the 
admlnistrator being, under the law of Connecticut, not a nominal, but a 
real, party in interest, and one of the défendants being a citizen of the 
same state. 

8. Same— Sbparablb Contkovebst. 

There was no separable controversy, in the sensé of the statute (Act 
Gong. Aug. 13, 1888), between the New ïork beneflclary and either the 
admlnistrator or the Connecticut beneflclary. 

This was a suit by the Security Company, as admlnistrator de 
bonis non with the will annexed of Nancie Wells Hall, against Mary 
Ann Pratt, and Josiah J. White, as admlnistrator of the estate of 
Eliza T. "V^Tiite, for the construction of the will of Nancie W. Hall. 
The suit was brought in a court of the state of Connecticut, and 
was removed by défendant J. J. White to this court Complainant 
moves to remand to the state court 

Chas. E. Gross, for orator. 

Eoger Poster, for défendant WTiite. 

J. Halsey, for défendant Pratt 

WHEELER, District Judge. The orator, a corporation of Con- 
necticut is administrator de bonis non in that state of the estate of 
Nancie Wells Hall, with her will annexed, by which she gave the 
use, income, and improvement of real and personal estate to Mary 
Ann Pratt, a citizen of Connecticut, her sister, during life, with 



power ofsale and convey^nqej an4 ()f appropriation ,of avails of sale 
to ter, pijyp use, with remainder over tft lier nièce, Eliza Trowbridge 
Whit^; vfife of Josif^h J. WMte, a citizen of New York, «?f whose estate 
hei is npw adminietratorj and her heijps!, forever,, of oaç of whom he 
is npw gflardian- : Tlie statutes of Connecticut provide; that when a 
life eÉrtf^te in personalty is given by will with remainder OYer without 
a trustée, the pjFiûi^pte co;urt may order tlie executor to deliver tlie 
estait^, |:qttie holdeç for liife upon the giving of a proper bond for its 
saf^'Jfç^iing and delivery to the reversioner. Gen. St p. 138, § 559. 
Maryj4n? Pratt li^§ demanded tbe estate as ker own, without giving 
bond, j ^ip biU Wîfis, brouglit in the state court for a construction 
of theife pi^ovisions of the wiil. The défendant White flied a pétition 
and.l)pnd)iWhich. was approyed in the state court, for the removal 
of tiie cause to this' court, and entered it hère. It has now been heard 
on a motion to remand. If the suit is of such nature as to be remoT- 
able at ail, it could not be removed under the acts of congress now 
in force, unless ail the parties in interest on one eide of it, or of 
some separable controversy in it, are citizens of one state, and those 
on the other side are citizens of another state. 25 Stat 433. As 
a suit in the interest of the orator against the défendants, it is not 
removable, because one of the défendants (Mary Ann Pratt) is a citi- 
zen, ojf. the same state (Connecticut) with the orator. The suit to 
get a construction of the will in advance for the safety of the admin- 
istratôr S0ems tO bç one which, in the jurisprudence of the state, no 
one biltthe adminiâtçator can maintain. Belfield v. Ëooth, 63 Conn, 
309, 27 Atl. 585. The relief sought is this advance construction, 
withoût Éabre, fof the benefit of the orator as a real parly, in its own 
interest, and not as a merely ùominal party without interest, as has 
been ai;gued. Without the orator as a real party, nothing would 
remain of the suit: A separable controyersy in a cause, about which 
parties may be arranged, within the meaning of this statute, must be 
something more than a mère collatéral or incidental dispute or ques- 
tion of îâct or of lalv, and ajnount to a substantial controversy in 
respect to relief sought, which can fee granted or denied, according 
to the rights of the parties as they may be ascertained. Torrence v. 
Shedd^ 144 U. S. 52T, 12 Sup. Ct. 726. The défendant White is not 
on oné tààe, with the orator and the défendant Pratt, or either of 
them, on the othér, of any stich controversy in this cause. He could 
not maintain any suCh suit as this, brought by himsèlf against them,^ 
or either Of them, for such relief, and this suit indùdés no such con- 
troversy thàt he Càn maintain. Upon thèse considérations the suit 
does not appear to hâve been, in whole or in any part, removable. 
Motion granted. 



DAVIS & EANKIN BLDG. & MANUF'G CO. v. DIX et al. 

(Circuit 'Cflinrt, Oenteal Division, W. D. Mlsaourl. October 16, 1894.) 

EsTOFFEL IN Pais. 

A contract for the sale arifl éonstructlon of a creamery was signed by 
thé purdiasers at the Sdicltatlôn of the seller's agent. The purchasers 
flMUng to provide land on wbibh to constnict the creamery, the seller, as 
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permltted by the contract, procnred land and erected the ereamery In 
compliance wlth such conti-act, in the vlew of such purchasers. Soon 
alter the contract was executed, and at varions times af terwards, the lat- 
ter sought to be released from, and refused to comply with, the contract 
for Tarions reasons, which did not include any claimed altération of it 
HeW, that the purchasers could not, in an équitable action by the seller 
to enforce such contract, set up an unauthorized altération, of which the 
seller was ignorant, made by the agent after part of them slgned it. 

iS. Altbration of Instruments— What Constitutes. 

Where a contract signed "D. & K., The First Party, per B., Spécial 
Agent," shows on its face that the "first party" Is "D. & R. Bldng. & 
Manfng. Co.," such agent may, after the contract is signed by the "second 
parties," without their knowledge, and before he delivers it to the 
principal, add, opposite the names "D. & R.," the words "Bldng. & 
Manfng. Co." 

8. FoBEiaN CoRPOKATiON— AcT Kbqdiring Pcblio Office to bb Kept within 
THB State^Whkn Applies. 

Act Mo. April, 1891 (Laws 1891, p. 75), requiring foreign corporations, 
before being allowed to do business in the state, to keep public offices 
therein for the transaction of business, to file with the secretary of state 
copies of their charter, forbldding the incumbrance of their property in 
the state, etc., and providing that the act shall not apply to travellng 
salesmen soliciting business in the state for foreign corporations which 
are entlrely nonresident, applies only to such corporations as conduct 
their business in the state in such manner as to give them a status there, 
and not to foreign corporations which merely sell their wares In the state 
through traveling salesmen. 

< CONSTITUTIONAl. LaW— InTKRSTATE COMMERCE. 

If such act applies to foreign corporations who send travellng agents 
into the state to make contracts for the sale of goods and machinery 
kept and manufactured without the state, It is void as an interférence 
with Interstate commerce. 

Bill by the Davis & Rankin Building & Manufacturing Company 
against L. V. Dix and others to recover the contract priée of a eream- 
ery, and foreclose an équitable lien on land on which it was erected. 
Decree for complainant. 

Silver & Brown, for plaintiff. 

Edwards & Da vison and W. S. Pope, for défendants. 

PHILIPS, District Judge. This is a bill in equity flled by the 
complainant, an Illinois corporation, against the respondents, num- 
bertng about 45 persons. It is predicated of a contract for the sale 
and construction of a ereamery, which is like that found in the case 
of Davis V. Shafer, 50 Ped. 765. The ereamery was to be erected, as 
Btated on the face of the contract, "at or near Jefferson City, or on 
Dix's farm." The respondents having failed to procure the lot of 
ground, with a supply of water, for the érection of the ereamery, 
the complainant, pursuant to the provisions of the contract, pro- 
ceeded to sélect the ground at or near Jefferson City, and to dig a well 
for water; and, as the title to this property was taken in the name of 
the complainant, this bUl in equity is filed, alleging compliance with 
and performance of the contract on the part of the complainant, and 
aska a decree against respondents for the contract price, and for a 
foreclosure of the équitable right of the respondents in said land, and 
for the enforcement of the decree against the same, with judgment 
over î^ainst them for the residue. A part of the respondents answer 
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separately, îsteiposing the plea of non est factum, while the other re- 
epondents, în their answer, inter alia, set up the fact of the alleged 
«itération of thé contract relied upon by the flrst-named respondents, 
and allège this altération was made before they signed the contract, 
and that they wonld not hâve executed the same had they known the 
same had been altered after the other respondents had so executed 
it. The plea ôf non est factum îs predicated of the contention that 
the contract, as signed by the first-namied parties, described the loca- 
tion for the créàmery plant "at or near Jefferson City, on L. V. Dix's 
farm," and the alleged altération consists in interpolating the word 
"or" just befOre the word "on," so as to make the prescription read "at 
or near Jefferson City, or on L. V. Dix's farm." There is a sharp con- 
flict of évidence between the complainant and the respondents on the 
question of fact whether this word "or" was in the contract before 
it was signed by any of the paxties. Blanchard, who was the solicit- 
ing agent who obtained the signatures of respondents to the con- 
tract, testifies that this word "or" was inserted in the contract at the 
instance and request of the respondent Dix, the first signer of the 
contract. On the other hand, the respondents' testunony tends to 
show that the word "or" was interpolated after some of the parties 
had signed. It is, however, quite impracticable, from the respond- 
ents' testimony, to détermine with reliable accuracy after what par- 
ticular signature to the contract this word was inserted. Accept- 
ing.the testimony of Mr. P. W. Koer, county clerk of Cole county, it 
woiild appear that this altération was not made later than the signa- 
ture of respondent Thomas B. Mahan. Taking the évidence on the 
part of the respondents as true, it would appear that this word "or" 
wa^ inserted to iùeet the objection of some of the subscribers to con- 
flning the location to the Dix farm; and Eoer testifies that he heard 
the conversation between Mahan and Blanchard in which Mahan 
suggested that this change be made. How Mr. Mahan can be heard 
to complain of this altération, when made at his suggestion, is not 
apparent. If it be conceded that this altération was made, and that 
the effect in law would be to release those who signed the contract 
prior to the change, and that it ought likewise to operate in f avor of 
the subséquent signers, on the ground that they executed the instru- 
jçuent in reliance upon its being obligatory upon ail the predecessors, 
the important question arises, in view of ail the facts and circum- 
sta,nces attending this transaction, ought the respondents to escape 
liability on the contract? This strife is a répétition of the facility 
and credulity exhibited by the average man in entering into such 
JQint contracts, under the persuasive influence of capvassing solicit- 
ors, and a vague notion of either large profits that are in some way 
tp accrue to thepi or the community by such projects. Too late dis- 
covering the reisponsibility assumed by them in signing such con- 
tract, and th^ probability that such enterprise wUl end only in disas- 
ter, they begin to cast about f or some loophole of escape. The évi- 
dence in this case shows that, after this contract was executed and 
returned by the agent to the eampany at Chicago, the subscribers, in 
gênerai and in particular, raised ail manner of objections and reasons 
why they shoiUd «ot be held thereto. Among the groundless contea- 
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tions of some of the respondents, made in the testimony, but not dis- 
tinctly raised by the pleadings, is that they simply signed a pièce of 
paper witli no fonn of contract attached thereto, and that it was a 
mère subscription paper. This is wholly incredible. In the first 
place, it is apparent that the soliciter, Blanchard, is correct in bis 
testimony that the papers were a unit, — the two fonns and the sub- 
scription were attached together. Aside from this, many of thèse re- 
spondents testify that when they signed the paper they saw the con- 
tract thereto, and over half allège in their answer that they exam- 
ined its contents, and signed it after Blanchard had stated to them 
that they would only be held to the extent of their subscription. And 
what is still more glaringly contradictory is the fact that some of 
thèse parties, while testifying that no form of contract was attached, 
at the same time attempt the défense in their testimony that when 
they attached their names to the contract it was only signed "Davis 
and Bankin, The First Party, per Chas. Blanchard, Spécial Agent," 
and that Blanchard afterwards added, opposite the words "Davis and 
Eankin," the words "Bldng. & Manfng. Co." The paper shows on its 
face that the name "Davis and Rankin" was aflQxed at the bottom of 
the contract; so it was impossible for the; parties to bave seen that 
signature without seeing that it was attached to a contract If they 
gave no heed to what they were signing, with the paper before their 
eyes, they must realize the force and virtue of the maxim of the law, 
"Vigilantibus et non dormentibus jura subveniunt." But suppose, as 
a matter of fact, that Blanchard did add the words "Bldng. & Manfng. 
Co." after "Davis and Rankin"; how does that affect the obligation? 
With conspicuous capitale, the contract, on its face, over and over 
again shows that the "Davis and Rankin BuUding and Manufactur- 
ing Company" is the party of the first part, with whom the subscrib- 
ers, as "party of the second part," were contracting. The agent, tf 
he neglected to add the full corporate name in signing the contract, 
could do that at any time before it was delivered, for it was not com- 
pletely executed by the company until duly signed by the agent 
About the time of the completion of the subscription list, mutterings 
of discontent, fomented mainly by the respondent Dis, arose among 
the subscribers, and some of them wrote to Blanchard to be released. 
Dix and Creedon wrote letters to the company manifesting dissatis- 
faction in a gênerai way, whereat Mr. Woodbury, secretary of the 
company, was sent ont from Chicago to Jefferson City to investigate 
the causes of discontent, ajad, if possible, to hannoniously adjust mat- 
ters. On his arrivai at Jefferson City he met subscribers in conven- 
tion at the Monroe House, and saw others afterwards in detaU, and 
particularly those interposing this plea of non est factinn, when the 
whole grounds of grievance were canvassed and discussed. Not one 
of thèse respondents, in any letter ever written by them, or at any 
meeting, or^n private conversation with Woodbury, suggested one 
Word about the alleged altération made in the contract as a reason 
for their unwiUingness to proceed. Their whole ground of complaint, 
both in said letters and interviews, was predicated of other mattera. 
They also made suggestions of compromise. 
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Thé coàtràct coçtaiiied the following provisioas: r 
"The pArUés «Ciilie itecona part her^y agrée to sel»?ct and futnlsb sultable 
lands for SaM bnUfltBg, togeth&r with yfçU, spring, pr reseryolr on said lot for 
tbe use of the bu^ness; aad it i? further understood that, In case the sald 
second, party ft^àll fall to furnish sjild , land and wàter wlthln ten days 
after the exécutton o£ this contract, then the DavlB* and Kan^ln Building 
and Manufacttofiig Company, at its option, may sélect and furnish land and 
water in be^alfiand at the expenSe of the subscrlbers." 

As -Ùife fèspf^ià'dents had not mMfle tlie sélection nor offered the 
ground, Woodb'éiify inf ormed them iat tttat interview that as the Com- 
pany,' lindéi^ Ml oohtraCt, ôould not compel payaient without per- 
formance pn itÉ part, he would prôceed, under the right conferred by 
the contt-actjto sélect and purchasè thè ground and furnish the water 
for the plant; àhd complète the Woriîs. More than that, he gave 
them notice iéi Writing, which récite^ the contract in question by réf- 
érence, ahd the 'provision just abové qnoted, advising them that he 
would proceed io acquire the land, etc. He proceededthereafter in 
exécution of the contract, bought and paid for the land, and put up 
and completed the creamery. Not one of the respoùdents at said 
meeting, or iù gàid interviews, or in response to said notice, gave 
Woodbury or the Company à word of warning ahout the alleged altér- 
ation in the contract, but, placing their complainte on other grounds^ 
they stpod by and suffered the company, in ignorance of the imputa- 
tion that Blanchard had altéred the contract before he returned it to 
the Company, tP go ahead with the manufacture Of the material and 
njachinery in their hoUsé at Chicago, and put it up on the ground at 
Jefferson City in view of the respondents. Shall they now be heard, 
in the forum of conscience, to interpose the alleged altération against 
the demand of the company for its pay? It is a wholesome, because 
a reasonable and just, maxim of law, especially applicable in the ad- 
ministration of equity jurisprudence, that "he who did not speak 
when he should hâve spokén shall not be heard now that he should 
be silent." State v. Potter, 63 Mo. 226; Quinlan v. Keiser, 66 Mo. 
605. This équitable rule has been succinctly stated by the suprême 
court of this state in Chouteau v. Goddin, 39 Mo. 229, as foUows: 

"When a party, by his acts or words, causes another to belleve in the ex- 
istence of a certain state of'things, and Induces hiin to act on that belief 
so as to alter bis own prevlous condition^ he will be conclnded from averring 
anyth'ing to the contrary against the party so altering his condition." , 

Ànd the suprenie court of the United States, in Bank v. Morgan,^ 
117 U. S. 108, 6 Bup. et. 657, citing with approval the language of 
ï'olger, J., in Continental ^Nat. Bank v. National Bank of Com., 50 
N, Y. 583, held it not to be— 

"âlwàyâ necessary to such an estoppel that there should be an Intention, on 
iàiei part of the persoU màkiiiè a déclaration or doiug an act, to mislead the 
one who l8 Induced to rely npon it. Indefed, it would lîmit the rule much 
Withln tlie reason of It if it were restricted. to cases where there was an élé- 
ment of frauduleht purpose. In very many of the cases in which the rule 
h'às been applied, there was ilb more than' négligence on the part of him who 
wàé estopped:" 

This case fùrthër mâintains the proposition that if, in the trans- 
action in dispute, the one' party has led the other into a belief of a 
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certain state of facts, he cannot be heard aftérWards, as against the 
flrst, to show that the state of facts did not exist. And, foUowing 
this principle to its logical resuit, it has become axiomatic that 
"silence, when it is the duty of the party to speak, is Sequiralent to 
concealment." 7 Am. & Eng. Enc. Law, p. 12. So, it is held by the 
suprême court of Wisconsin, in Meincke v. Falk, 61 Wis. 623, 21 N. 
W. 785, that one who refuses to carry out a contract on the ground 
that it is iUegal is estopped from afterwards raising the objection 
that the other party has not complied; and the reverse of the state- 
ment would be true, — ^that one who refuses to carry out a contract 
on the ground of specifled misrepresentation would be estopped from 
afterwards raising the objection that the contraict had been altered. 
It was but following up this sound rule of commercial honesty that 
the suprême court, in Eaiiway Co: v. McCarthy, 96 U. S. 258, held 
that: 

"When a party gives a reason for his conduct and décision touching any- 
thlng involved in a controversy, he is Mtopped, after litigation has begun, 
■from chaeging his ground, and puttiag his conduct upon another and différent 
considération." 

Applying this rule to the facts of this case, the respondents who 
set up this plea of non est factum are estopped; and of conséquence 
the second class of respondents, who ask to be discharged on the 
ground that those of the flrst class are released by reason of the altér- 
ation, are aiso estopped. Take, as an illustration, the conduct and 
attitude of the respondent Dix, who has been the leader' in this ré- 
sistance. In his letter of April 1, 1892, written long after he had 
-signed the contract, he notifled the Company that he would not bft 
responsible for the iiYe shares of the subscription for the érection of 
the creamery, "for the reason that my name to said subscription, and 
amount subscribed, was obtained from me by false and fraudulent 
représentations by the said Chas. Blanchard, who represented that 
he was the agent of the flrm of Davis & Kankin, of Chicago." He 
specifled wherein the alleged misrepresentation was false, to wit, 
that Blanchard represented himself as the agent of Davis & Rankin. 
He does not, even in his answer, allège this flimsy excuse as a défense. 
Thèse resi)ondents having placed their refusai to proceed on otber 
grounds, and standing mute as to any claimed interpolation in the 
contract, the company had, in effect, their assurance that it might 
proceed in construction of the plant, subject only to loss in case any 
of the objections then interposed by them, and afterwards pleaded, 
should prove to be true in fact and valid in law. This is clear equlty, 
as it is natural justice. 

It then only remains to be seen what other défenses any of thèse 
respondents hâve set up than the one just disposed of. First, it is 
pleaded that the complainant cannot maintain this suit because it is 
a foreign corporation, and had faUed to comply with the act of the 
législature of Missouri approved April 21, 1891 (Laws Mo. 1891, p. 75). 
This act, in efl'ect, requires every nonresident corporation for pecun- 
iary profit, before it shall be authorized to transact or do any busi- 
.uess in this state, to maintain a public office or place in the state for 
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the transaction of itg business, where légal service may be obtaîned 
upon it, and where proper books shall be kept to enable sncli corpo- 
ration to comply with the law governing such corporations, and sub- 
ject to ail jthè îiabilities, restrictions, and duties imposed upon 
corporations ôf like cliaracter organized under the laws of the state, 
and f orbidding it from mortgaging, pledging, or otherwise incumber- 
ing its real or personal proper^ situated in this state, also requiring 
such nonresident corporation to file with the secretary of state a 
copy otlts charter or articles of incorporation; and that the principal 
offlcer or agent in Missouri shaU fumish the secretary of state a 
swom statement of the proportion of the capital stock of said corpo- 
ration represented by its property located, and business transacted, 
in this state. The act subjects such corporation, fora failure to com- 
ply therewith, to a fine of ndt less than |l,000, and in addition there- 
to dénies to such corporation the right to maintain any suit or action 
in any court of the state upon any demand, whether arising out of a 
contràct or tort, but with the proviso that the act shaU not apply to 
"druDomers," or traveling salesmen, soliciting business in the state 
for foreign corporations which are entirely nonresident Independ- 
ent of ahv considération of w^hether or not this statute is violative of 
the Interstate clause of the fédéral constitution, it is quite apparent, 
from a considération of aÙ of its provisions, that it was intended to 
apply only to such nonresident corporations as were conducting their 
business opérations in the state in such manner as to give it a status 
hère. It must be doing and conducting a business hère, as it would 
be said of a résident citizen or corporation doing business in the 
community. The only évidence pertaining to the manner of making 
this contràct and the conducting of complainant's business is the 
testinfony of Mr. Woodbury, secretary of the company, who testifled : 

"We. manufacture everythlng that pertalns to the plant, and this Is done 
In Ohicago, and by ourselves. The contràct for the building is done by agents 
Who canvass the territory for ns, under blank contracts f urnished them. Af ter 
this contràct appears to them to btf satisfactory, it is forwarded to us for rati- 
flcatlon or rejection. If accepted by us, the agents are pald for the worls, and 
thelr oonnectiion with It ceases. The machinery is made hère in Chicago. 
We seU that to the contracting parties, and to other establlshed creameries 
In the <»tuitiy." 

Confessedly, the state législature caunot deny to a nonresident 
citizen the right to send a canvassing agent hère to snlicit, by sample 
or otherwise, contracts for the sale of goods or machinery to be man- 
ufactured without the state, and shipped into and delivered in the 
state by the merchant or manufacturer. A corporation stands upon 
the same footing in this resi)ect as an individual. Paul v. Virginia, 
8 Wall. 168. Similar statutes in other states hâve been held inef- 
fectuai to prevent the opération, or to obstruct the contracts, of for- 
eign corporations whose method is to send a solicitor into other 
states to make contracts for goods to be manf actured at the domicile 
of the corporation, and shipped to and delivered to the customer in 
the state, for the reason that such transactions are parts and promo- 
tive of Interstate commerce, and not subject to state régulation. 
Gunn V. Machine Ck). (Ark.) 20 S. W. 591; Bateman v. Mailing Co. 
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(Tex. Civ. App.) Id. 931; Lyons-Thomas Hardware Co. v. Keadiug 
Hardware Co. (Tex. Civ. App.) 21 S. W. 300. If this act of the state 
législature applies to this case, it would also apply to the instance of 
a manufacturer of mowers and reapers, like that of McCormick, who 
Bhould send a traveling salesman into Missouri, soliciting from a 
farmer a contract for the sale of a reaper, to be manufactured at 
Chicago, and delivered at the farm in Missouri, with the usual stipu- 
lation that the company's agent should put it together and start it 
in running order. So of a manufacturer of f umaces for houses, who 
should send a soliciting agent into the state to make a contract with 
the owner of a buUdiag for a furnace, to be manufactured at the com- 
pany's shops outside of the state, and by it shipped into the state, 
accompanied by an agent who was to put it up in working order. 
Carried to its logical conclusion, the state législature could reach the 
case of every nonresident incorporated mercantile concem which 
manufactures and sells its wares through the médium of a travel- 
ing agent, who takes orders in this state for goods to be manufac- 
tured in another, of a particular character, and shipped into the state, 
and delivered by an agent of the shipper to the local merchant, un- 
der a stipulation that the agent should remain a few days and assist 
the purchaser in properly arranging the goods, and explaining to 
him their quality and the like. While according to the state the 
fuUest récognition of its power to exclude from its territory every 
nonresident corporation from obtaining a footing — ^a situs — ^within 
its territory to transact business, the fédéral constitution interposes 
an insuperable barrier to its interférence with the necessary opéra- 
tions of interstate commerce, 

The next défense set up in the answer is that notwithstanding the 
clause in the contract which déclares that the company wiH not be 
responsible "for any pledges or promises made by its agents or rep- 
résentatives that do not appear in this contract, and made a part 
thereof either in print or in writing," yet the agent, Blanchard, as- 
sured them that they would not be held on their subscription for a 
greater sum than the amount representing the shares subscribed 
for, and that the company promised in writing to make good any as- 
surances of said Blanchard. The contract, on its face, is clear and 
explicit, and by its terms it is a joint and several contract, each sub- 
scriber being responsible for the whole sum of the contract price. 
Davis V. Shafer, supra, Waiving any discussion of the fact that the 
proof, even on the part of the respondents, shows that any such state- 
ment by Blanchard was made to only a few of them, it is to be kept 
in mind that it is not averred in the answer that this alleged state- 
ment by Blanchard was fraudulently and deceitfuUy made, or that 
respondents executed the contract in reliance upon the truth of such 
représentations. The case presented, therefore, by the respondents, 
is a naked attempt to vary, change, and control the plain provisions 
of a written contract, by contemporaneous verbal statements and 
understanding. This précise question was decided adversely to this 
contention by this court in Davis v. Shafer, supra; and so say aU the 
authorities. But, say respondents, the complainant afterwards 
promised in writing to make good any promise made by Blanchard. 



'414 •' ' ' -FEDERAL TREPOKTEK, vol. 64. - 

•Etéh ijènceding thàt' à'"post proîMse by the complainant coûld ¥e 
âVa;fléà'6f1)y responèfentsj its exteât Would be dèfifeeâ and limltèd bj 
thé^#j*ftïèh promise." Iltcoiild bé fié broadep ifi its obligation than 
thé e^^i^^iol;^. i'he liàsis for tbiS âÉegation is predieated of three 
Iett;érir#îîttén to tHj^èlîiaf the respofidèiitB by the Company after the 
coiït¥éiéi%âs exècùt^d by the parties and delivered to the company. 
The pWWise, therefore, COiild onl|;^ avail the thrée respondents, to 
wit; GlarM; Creedon, àii4 Davis. It doèâ not appear affinnatively that 
àny ôiïïi'éicëpt Greedon wrote to the company. In his letter he 
inàdeitli'^liècification oî âny reprèsèiitations made him by Blanchard, 
but*otil|;'étated, in général tçnns, thiàt a numbéi" of the subscribers 
wère ëi^atisifled, and that Blanchard was not a good man, and 
be|'^el1b;;t>é let ofiP, "as t hâve othèi* business to look after." In re- 
ply té''ï|iS|^ thé compàiiS^'wrote hiim as foUows: 

"Yôw fâ,vpr of Apr. 5tU recelved, and conteats carefuUy notgd. We are 
Very Soriy'tijat any niisiiMei^tanding has ariâèn among your people, and we 
aàstitiè^î^wi'ttat we wiU fUlflll ail promises made by ou* agent Chas. Blanch- 
ard; anfij asilie bas fUlUcharge of tMs matter, we musjt refer you to hlm in 
refereap^t^ ; the réq\ies|; yon make in your communication." 

As tO' Cia,i*k and Davis it seema that their complaints were not 
made • là fiëtters to the company, but that they had: complained to 
Blanéhàrd; ànd to eâch of them the company wrote as follows: 

"We aifè' Woimied tWotigb our agent Mr. Chas. Blahétiard that there is 
some misutka^tstandlng and troublei broùgUt' on by oûe !.. V. Dix. We are 
sorry that lunir I jnisunder standing s^souLd . arîse, and. we assure you that we 
will fulfll^ attjprpmises niade by M^r. Chas. Blanchardrand will do ail in our 
power fo màké your creamëry a success." 

The; fpromiiBé is to be; nnderstood as having been employed by the 
writer ite. its ordinaryi , le^al significançe or .common acceptation, 
whieb Biaojî) in his Law Dictionary> deflnes to be: 

"A dècltoàtiOn; verbal ou Wrltten, made by one person to another, for a good 
or valuabJe: oStisiâeration/ln the nature «)f a covcnant, by whlch the promisor 
binds l^ip^geljCjto do or (orbear some aet and gives to the promisee a légal 
right to ggln^pd and enforcè a fidfiilment'' 

That fis sto say, if Blahchard had made such a déclaration, based 
on a good or valuable considération, to do for respondents some 
future acl^tbè company would carry it out. No reasonable conclu- 
sion can arase, fromthe language of thèse letters, that it had any 
possible référence to the présent claim of respondents that Blanch- 
ard had ma,de them assurances that the plain terms of their M'ritten 
promise to pay shoilild not be complied with, but rather, that if 
Blanchard had made them some independeut promise respecting 
something to be done by him for them outside of the tenus of the 
written compact, basedj of course, upon a considération, the com- 
pany rwquld kéep and pèrfortn It. But even a written promise made 
by the qompany, aftep the exécution and delivery of the contract, 
withoutMsotoe new considération therefor, would be a mère nudiim 
pacttlmj asod' especiaUy so where, as in this case, the respondents 
had thereaftër done no act in reliance thereon, so as to alter their 
previons condition. Davis v. Shafer, 50 Fed. 772. , 

The eëly î.oither défense interposed by the answer is that no deed 
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to the property lias ever been tendered; that the title was bad; llie 
creamery was not completed in time, and did not corne up to Ihe re- 
quirements of the contract. It is sufflcient to say tbere is no évi- 
dence to support this contention. The respondent Dix claims, in his 
testimony, that he had a contract with Blanchard by which it seems 
Blanchard promised to allow him |3Q0 for his services in assisting 
him to obtain subscribers to the contract It is enough to say of 
this that Dix sets up nO such matter in his answer, but contents 
himself simply with the plea of non est factum. He was necessarily, 
in his pleading, driven to this attitude, because it would hardly be 
consistent with his claim that the contract had been varied and was 
fraudulént, while he himself was going around with Blanchard per- 
suading others to sign it. It résulta that the issues are found for 
the complainant. Decree accordingly. 



GRBGOKY V. PIKB et al. 
(Circuit Court of Appeals, First Circuit September 26, 1894.) 

No. 98. 

1. Tbanscbipt dp Record on Choss Appeals — Cross Bill Dismissed bt Fi- 

nal Dbckee. 

One not originally made a défendant In a bill in equity was brought In 
as such by subséquent proceedings, and allowed to file a cross bilL On 
his own motion, tie was dismissed as défendant in the original bill. The 
final decree in tenus dismissed his cross blll, and be was allowed an ap- 
peal, but he was not named as appellee in an appeal from the decree 
taken by the complainant Seld, that the transcript of the record for use 
on both appeals should include the cross bill and the proceedings and 
proofs thereon. 

2. Same— Ordbr to Pii-e Foll Tbanscbipt. 

From the transcript flled in such case, at the request of the complain- 
ant as appellant, the cross bill and the proceedings under it were omitted. 
Beld that, as speedy action was needed, the com't, in the exercise of its 
inhérent power to dismiss unless a proper transcript is filed, would re- 
quire the complainant to file a complète transcript on péril of dismissal 
of his appeal, instead of awaiting the usual and less expeditious remedy 
by certiorari. 

3. Samb. 

Nashua & L. R. Corp. v. Boston & L. R. Corp., 9 0. C. A. 468, 61 Fed. 
237, applied. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

This was a suit by Charles A. Gregory against Frederick A. Pike and oth- 
ers to eompel the surrender of certain notes, brought in the suprême judicial 
court of Massachusetts, and removed therefrom to the United States circuit 
court. In that court George W. Butterfleld and John C. ICemp Van Ee were 
brought in as défendants, and given leave by the court to file (29 Fed. 588), 
and did file, cross bills in the case. In a supplemental bill filed by com- 
plainant additional parties were made défendants, and, by amendment there- 
to, after the decease of the défendant Frederick A. Pike, his executrix, Mary 
H. Pike. was màde a défendant. By the final decree the cross bill flled by 
Butterfieid was dismissed. Complainant appealed from the decree, but did 
not make Butterfleld a party appellee to his appeal; and at complainant's 
request the clerk of the circuit court omitted from the transcript of the rec- 
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ord on the appeal the qross blll of Butterfleld and the pmceedlngs nnder It 
An appeal from the decree was also allowed to Butterfleld, and was duly 
perfectèd by, hlm. He flled in this court a motion for leave to enter an ap- 
pearanëe In the appeal of complainant, and a pétition to docket his own ap- 
peal, boâiwhlch were granted; and he alsb flled a pétition claimlng that the 
transcript ôf record flled at the reqnest of complainant was détective. 

G^eorçè t>. Noyés, for petitioner Butterfleld. 
Francis A. Brook^for Charles A. Gregory. 
JOhii Lowell and Thomas H. Talbot, for Mary H. Pike. 
A. Lawrence Lowell, for John 0. Kemp "Van Ee. 
Thomas iEL Talbot, pfo se. 

Beforç PUTNAM, Circuit Judge, and CAEPENTEE, District Judge. 

PtJTîfÀM, Circuit Judge. By a pétition flled under a cross appeal, 
Butterfleld, the appellant therein, daims that the transcript of the 
record in this case is détective. The method of the proceeding may 
be irregular, but no objection on that score was pressed on the court, 
and ail parties désire the case put in position for prompt hearing. 

The facts needed to be referred to in this preliminary matter are 
few. Gregory, the appellant, was sole plaintiff in the original bill 
in the circuit court Butterfleld was not originally made a défend- 
ant in that bill, but by force of subséquent proceedings was recog- 
nized by the court as brought in as such by amendment, and was 
allowed to file a cross bill. The final decree below in tenus dismissed 
this crQBs bill, and Butterfleld was allowed an appeal, whether from 
the dismissal of the cross bill or from other parts of the final decree 
it is not important to consider at présent. The appeal thus allowed 
him is the cross appeal already referred to. Butterfleld was, on his 
own motion, at one stage of the case below, apparently dismissed 
as a défendant in the original bill. He was not named as a party 
appellee in Gregory's appeal, and it is claimed that he bas no stand- 
ing in this case. Whether it is so, or whether the omission to name 
him as an appellee waè an irregularity, we need not now consider. 
It is enough for ail présent purposes that his cross bill was recognized 
In the flnal decree below, and that we cannot détermine the effect or 
propriety of that récognition unless we hâve the cross bill before us. 

The clerk below, at the request of appellant, omitted from the tran- 
script in this case the cross bill and the proceedings under it; and he 
was probably justified in so doing by our expressions in Nashua & 
L. E. Corp. V, Boston & L. E. Corp., 9 0. C. A. 468, 61 Fed. 237. But 
this action of the clerk was, of course, in ail respects subject to re- 
vision by this court The original bill and the cross bill in the court 
below constituted, of course, but one suit (Ex Parte Railroad Co., 95 
U. S. 221, 225), and by immémorial usage was so docketed in that 
court. But séparate and distinct appeals, whether there is or not 
any cross bill, are, by long usage, separately docketed, though in sub- 
stance, under usual circumstances, only one case, and usually re- 
quired to be'argued as such. Sup. Ct Eule 22, and our Eule 25. For 
this reason section 1013 of the Revised Statutes was able to provide 
that one transcript of the record flled by either appellant might be 
osed in both appeals. 
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It is, however, claimed by Gregory, and by the appellees other tban 
Butterfleld, that the proceedings in the court below touching Butter- 
fleld hâve left Mm no standing as défendant in the original bill, and 
that the nierits of that bill can be disposed of without considération 
of the cross bill. There sometimes are cases where the appellate tri- 
bunal easily perceives that a partial transcript is sufificient, and can 
safely hear an appeal on that. But clearly this matter is too involved 
to permit the court to assume to foresee what its phases are, and 
the référence to the cross bill in the final decree, already referred 
to, enforces this proposition. We cannot proceed unless some one 
brings the whole record before us. As it is apparent this case needs 
speedy action, we avail ourselves of the privilège given by Kailroad 
Co. V. Schulte, 100 U. S. 644, cited in Nashua & L. R. Corp. v. Boston 
& L. E. Corp., ubi supra, of announcing in advance a purpose to dis- 
miss unless a full transcript is flled, rather than await the usual and 
less expéditions remedy by certiorari. 

The question remains, to whom shall we flrst apply whatever order 
we may make? We hâve ao power to compel any party to bring 
up a record by a direct order to that effect, unless the issue of a writ 
of certiorari can be construed as the exercise of such power. We 
hâve, however, an inhérent power to dismiss unless a proper tran- 
script is filed, which may be exercised under the rules or specially. 
But both Gregory and Butterfleld are appellants, and in what order of 
priority as between them shall this power be exercised? Gregory 
was the complainant in the original bill, and so set the litigation in 
motion; and when such a complainant becomes appellant the usage 
is to look flrst to him for the record. If he elects not to flle it, and 
bis appeal is dismissed in conséquence thereof, it will be in season 
to consider the fate of other appeals, in case the appellants therein 
make like default when their appeals are called for argument, if no 
earlier occasion for such considération arises. 

Ordered, that appellant Gregory flle as soon as practicable a tran- 
script of ail parts of the record in the circuit court, including the 
cross bill of Butterfleld, and ail proceedings and proofs thereon, not 
included in the transcript already flled, and cause the same to be 
forthwith thereafter printed under the rule, on péril of this appeal 
being dismissed. 

BBLLS et al. T. ROSS. 

(Circuit Court of Appeals, Ninth Circuit. October 10, 1894.) 

No. 143. 

Indians — PuTALLXJP Réservation — Allotment of Lasd in Sbveralty — 
Making Indians Citizbns— Effect. 

A treaty with the Indians of ttie Puyallup réservation allotted the landa 
lu severalty, and provlded that the privilège of allotment could only be 
availed of by persons who would "locate on the same as a permanent 
home," and authorized the président to preseribe such rules as would in- 
sure to the family, in case of the death of its head, possession of such 
home; to issue a patent to such person or family; and to cancel it, if 
issued, if such person or family "rove from place to place," etc. Bach 
patent issued prohibited aliénation. Act Cong. Feb. 8, 1887 (24 Stat c. 
V. 64F.no. 4— 27 
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1J9), (;«»nf^rrea cltlzenshln on^^icli Indians, and provided for leasing the 
làQds qn certain contlngeMl^. undèr régulations 6f the secretary of the 
Intë^rtori.imîiî çontetoplàtéâHliit àigents shall be in chaj-gé of réservations; 
and tlte prttetlce of the> de^sittiiiea^ was to malntaln such agents. HM, 
thatiHteiiallotnient of su(^ ilands in severalty, and making the Indians 
cltlze)|p,,idid notrevoketh^ réservation. 

Appëal f!*om the Circuit Court of the United States for the Dis- 
trict ôf Washington, Northern Division. 

Bill by Frank 0. Koss agatiist Edwin Eells, Indian agent, and oth- 
ers, ofBcerS of the United States army, for an .injunction restraining 
défendants froHi interfering «ivitL, the building of a railroad across 
lands within the Puyallup Indian réservation which hâve been al- 
lotted to Indians in severalty. From a judgment and decree for com- 
plainant, défendants appeal; Reversed. 

For priop report, see 56 Fed. 855. 

Thls 1^ an appeal from a judgment and decree of the circuit court of 
the United States for the district of Washington, Northern division, grantlng 
a perpétuai ânjunctlon againft <flie défendants to prevent them from restrain- 
ing plaint^ffs from grading and building a railroad over certain lands claimed 
to be withiii the limits of the Puyallup Indian réservation, and allotted in sev- 
eralty to'éertàln Indians named Ih the bill. 

The oasfe is preeented for our considération upon the pleadings and an 
agreed stat^nent of facts. The facts as agreed to are as foUows: 

(1) Thaï; Jotm Cook and Sjusle Oook. who are named in the bill of com- 
plaint, aiidjeàjçh of them, are o' Indian birth, and were formerly of the Puy- 
allup trlbe of Indians, llving in the Puyallup valley and nelghborhood, which 
Is now embraced wlthin the bonndarles of the state of Washington. 

(2) That théy are the same John Cook and Susie Cook named in a patent 
dated the SOth, day of January, 1886, signed by Grover Cleveland, président 
of the Tjnited States, a copy of which patent, marked "Exhlbit A," is attached 
to and made a part of thls stipulation, and were, at and prlor to the date of 
said patent, husband and wife. 

(3) That under and by virtue of the slxth section of an act of congress en- 
titled, "An act to provide for the allotment of lands in severalty to Indians 
of the varions réservations and to extend equal protection of the laws of the 
United States and the territorleS over the Indians, and for other purposes," 
approved S'èbruary 8, 1887, be:ng ehapter 119 of volume 24 of the Statutes 
at Large, the said John Cook and Susie Cook, his wife, were made citizens 
of the United States, and are i:ow citizens thereof. 

(4) That said John Cook and Susie Cook executed and delivered to the 
plalntiff, Frank 0. Ross, prlor to the fiUng of the complalnt in this cause, 
an instrument in writing in words and figures foUowlng, to wit: 

"Permission is hereby given to Frank 0. Ross to go upon and occupy any 
portion of lot one Ih section 21, township 21 north, range east W. M., KIng 
county, state of Washington, with his tents, camps, etc., for the period of 
six months from the date hereof, in considération of the sum of one dollar 
per month. 

his 
"tSigned] John X Cook. 

mark. 

her 

"Susie X Cook. 

mark. 

"Dated April 15, 1893. 

"WitnesS: 

"P. C. Stanup. 
"A.Kautz." 

(5) That at and prier to the fillng of said complalnt, and prier to the tima 
it is therein averred that défendants ordered the plaintife to vacate the prem- 
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IsGs dcscrlbed hi sald wrltlng* and threàtened to compfel him so to do If he 
ref used, the sald plaintiff, undei" ttiei permission therein contained, liad gone 
upon said premises, and was occupying the same with tents, camps, etc., 
thereon. 

(6) That on the 4th day of March, 1895, the plaintiffi and the said John 
Cook and Susie Cook, his wife, entered into the written and prlnted contract, 
a copy whereof is hereunto attached, marked "Exhiblt B," and made a part 
of this stipulation, 

(7) That thereafter, and prior to the flling of the complaint in this action, 
and prior to the orders and threats made by the défendants as in the com- 
plaint stated, the plalntlfC had, under claims of right so to do as granted In 
said contract, Exhibit B, gone upon sald premises, and was by the aid of 
liis engineers and divers laborers, the latter being of Indian birth, and former 
members of said Puyallup trlbe, engaged in locating and clearing. the right 
of way for a railroad upon, over, and across sald premises. 

(8) That on the 15th day of May, 1893, and prior to the hour at which the 
restralning order in this cause was granted, and prior to the flling of the 
complaint in said cause, the défendants Bdwin Bells and G. A. Carpenter, 
With a force of armed men, went upon sald premises described in tlie said 
contract for right of way, to wlt, lot 1 in section 21, township 21 N., range 3 E. 
W. M., in King county, state of Washington, and by force and arms en- 
deavored to compel the said laborers and engineers to quit said premises, 
and to desist from establishlng and preparing said right of way for grading 
and the grade of said Une of railroad. 

(9) That the défendant Edwin Eells is an agent of the United States In 
charge of certain Indian réservations In the state of Washington; but 
whether he bas any rights to act as such in référence to the Indians cOnsti- 
tuting what was formerly the Puyallup trlbe is not conceded or denied by 
this stipulation, but Is left to be decided by the court, upon the facts that 
may be proved in relation thereto, and the law applicable thereto, as the 
eame shall be found by the corrt. 

(10) That the other défendants are commissloned ofScers in the United 
States army.'and the men who were under their control and constituted the 
force heretofore stated are uoncommissloned offlcers and privâtes of the 
United States army, and ail were acting under orders of the président of the 
United States. 

(Section 11 erased.) 

(12) That the said Indiams, ircludlng the said John Cook, are assessed and 
taxed as other cltlzens of the state on ail property owned by them, except 
thelr said lands, which as yet hâve never been assessed for taxation. 

(13) By act of congress approved March 3, 1893, the congress bas under- 
taken to provide a method for the sale of thèse landa. 

William H. Brinker, for appellants. 
F. Campbell, for appellee. 

Bef ore McKENNA and GILBEET, CSircuit Judges, and HAWLEY, 
District Judge. 

McKENIsT A, Circuit Judge (after stating the facts as above). We 
do not consider it necessary to consider or décide ail the propositions 
argued. If the land was an Indian réservation, the agents had a 
right to remove ail persons found there contrary to law. Eev. St 
§ 2147, See, also, Eev. St. §§ 2118, 2149. It is not disputed that the 
lands are a part of those set apart as the Puyallup réservation, and 
that the réservation has not been directly revoked; but it is contended 
that the allotment of the lands in severalty, and af terwards making 
the Indians citizens, necessarily had the effect to revoke the réserva- 
tion. There is plausibility in the argument, and it needs to be care- 
fuUy considered. It is clear that the allotment alone could not hâve 
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this effleet (The Kansas Indians, 5 Wall. 737), and citîzensMp can only 
hâve It iffi citizensMp isinconeistent with the existence of a réserva- 
tion. It is not necessarily s6. Some of the restraints of a réservation 
may be inconsistent with ^e rights of citizens. The advantages of a 
réservation are not; and if, to secure the latter to the Indians, oth- 
ers not Indians are exeluded, it is not clear what right they hâve to 
complain. The act of 1887, which confers citizenship, clearly does 
not emaneipate the Indians from ail control, or abolish the réserva- 
tions. Section 3 provides for leasing lands nnder certain contingen- 
cies, nnder the régulations of the secretary of the interior, and the 
proviso of the section contemplâtes agents in charge of the réserva- 
tions. Besides, the practice of the department has been and is to 
maintain them, and this practice is respectable évidence of a correct 
interprétation of the statate by officers who may hâve suggested the 
policy and written the provisions of the statute. Eailroad Co. v. Whit- 
ney, 13? U. S. 357, 366, 10 Sup. Ct. 112 j Sturr v. Beck, 133 U. S. 548, 
10 Sup. Ot. 350. That the abolition of réservations and of the guard- 
ianshipi of the Indians is the ultimate hope of the policy, there can 
be no doubt; but it will not be soonèst realized by attributing fanci- 
fnl qualities to the Indians, or by supposing that their natures can 
be changed by législative enactment. But the appellees claim con- 
tracts with the Indians, and a right to occupy the land, and the 
circuit cotirt held that the government, by making the Indian pro- 
prietors citizens, lost the power "to coerce such Indians into making 
or annuUing contracts, or of molesting persons upon their premises 
by their llcense, when not interfering with the opérations of the gov- 
ernment, or violating any national law." And the court f urther held 
that by the issuance of the patent "the government lost entirely the 
right to control the use of the land." The patent has clear words of 
prohibition against aliénation, and, even if it had omitted them, the 
treaties and law imposed tîiem. Taylor t. Brown (Dak.) 40 N. W. 527. 
The power of the government to impose the restraints is not ques- 
tioned, and its purpose is certarnly not ambiguous. The treaties with 
the Indians; the allotment of the land in severalty, — ail had their pur- 
pose of flxing them in permanent homes. By article 6 of the treaty, 
the privilège of allotment can only be availed of by those who will 
"locate on the same as a permanent home," and the purpose is so 
careful, insistent, and dominant that the président is given power to — 

"Prescribe such rules and régulations as •will Insure to the famlly In the case 
of the death of the head thereof the possession and enjoyment of such perma- 
nent home and he may Issue a patent only to such person or famlly who has 
made a locatiop for a permanent home and if issued may cancel it if such 
person or famlly 'rove from place to place,' and the tract may be declared 
abandoned and thereafter afislgnéd to some bther person or family." 

From its relations to the title, and from the terms of the treaty, 
we think the government had the power to make such conditions, 
and that they were not destroyed by making the Indians citizens. 
Such effect cannot be deduced from the act of 1887, for, if congress 
could do so, congress did explicitly clog the title with a condition of 
nonalienation for 25 years, and absolutely nullifled ail contracts made, 
touching the same, before the expiration of such time. 
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In Smythe v. Henry, 41 Fed.705, a statute which granted land to the 
Cherokee chief Junaluska, with restraînt upon its aliénation, and also 
made him a citizen of the United States, was considered, and it was 
lield tliat a restraint against aliénation was not inconsistent with 
the grant of citizenship. The court said : 

"It is inslsted that the restriction imposed upon the rights of aliénation 
by the second section of the aet Is Inconsistent with the spirit and purpose 
of the flrst section, which conftrred upon Junaluslia ail the rights, privilèges, 
amd immunltles of citizenship. When a state conveys land as a bounty, It 
can impose any restriction deemed proper upon the grantee. When we con- 
sider the condition of that new citizen, we may well conclude that the re- 
striction was not unreasonable, but was, rather, Just, wlse, and beneflcent" 

And it was held in Ee Coombs, 127 Mass. 278, that it was compé- 
tent for the législature to continue the guardianship of Indians by 
the state after they had been made citizens. 

It foUows, therefore, that the contracts of complainant with the 
Indians were void, and that he was properly removed f rom the réser- 
vation. We hâve not distinguished between the lease and the con- 
tract to convey, as we deem them parts of one transaction. If it is for 
the interest of the Indians or of commerce to remove the restraints on 
aliénation, congress will no doubt do so, if applied to, and in the lat- 
ter case it will be enabled to provide for the interests of the Indians 
better than they hâve seemed to hâve provided for themselves in the 
contract with appellee. Judgment reversed, and cause remanded, 
with directions to dismiss the bill. 



PACIFIC GAS IMP. 00. v. ELLERT, Mayor, et al 
(Circuit Court, N. D. Californla. October 15, 1894.) 

1. Navigable Watebs— Obstruction. 

The provision in the act of admission of Californla Into the Union, 
that ail the navigable waters in the state should be common highways, 
and forever free, wlthout tax therefor, does not refer to physical obstruc- 
tions, but to polltical régulations. Bridge Co. v. Hatch, 8 S. Ct 811, 125 
U. S. 1, followed. 

2. CiBcuiT Courts— JuEisDicTiON— FEDERAL Question. 

Under Act Aug. 13, 1888, giving circuit courts original jurisdiction of 
suits "arising under the constitution or laws of the United States," plain- 
tifC's statement of his cause of action must show that be relies on some 
right under such constitution or laws, and a suggestion in his blU that de- 
fendant will claim that acts relied on by plaintifl violate the constitution of 
the United States cannot give jurisdiction. Tennessee v. Union & Plant- 
er-s Bank, 14 S. Ct. 654, 152 U. S. 454, followed. 

8. Same — Taking Propertv without Pbocbsb. 

Const. 14th Amend., prohibiting a state from deprîving a person of prop- 
erty wlthout due process of law, applies to an act of any person by virtue 
of public position under a state government. 

4 TiDE Lands— Disposition by State— Riparian Rights. 

A state, if Its laws permit, may dispose of its tide lands free from any 
easement of the upland owner. 

5. Same. 

The laws of Californla, as decided by its suprême court, allow It to make 
such disposition. 
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6. Bam^— OljDrCAJÇlfQNrF^B g'TOBBTS. ■ •: , 1' 

Acts Csi^Miwclx.U, 18fS3,jaBa April 25, 18C2, conflrmlng ap ordlnance 
whléh adû^led à plat' layihg ont streets over tide waters, and dèèlaring 
streets so iâid^out to be pulïlic streets, constitute- a dédlcatlon by the 
.State. , ., ■' ■!;; ■•:,'■' 

7. Samb. • '.i-'^'' .■,'::■; '': 

Const OaL.art. 15, § 2,.RrQvlding that no Indlvldual, partnership, or cor- 

DOratloïi (jfàiuiiçjî ot.pà^lessihgtidal 1^^ of any navigable water shall 

be permlttpd;fe destrcfy cit, oostrùct t.h0 free navigation of the water, does 

, iHOt. preVént tHiéiitate'frôm'establishing harbor Unes, and, aùthôrlzing the 

fllllpgln of tliè'gjpaçe betwèèii sucdi Unes an^ 

■"itf^E^iiity. ;■'■■ ;\; 

Suliby the Pacific Gas Ithprovement Company against L. R. El- 
lert) mayor of the city aaâ ctouù'ty of San Francisco, and others, for 
injunction. ; Order to shoss; canse "why injunction should not be con- 
tinued, discharged. i 

E. S. Pillsbùry, Jëhû'B. Mhoon, and Robert Y. fiayne, for com- 
plainapt ' J 

Garrét W; McEnerney aQd W. S. Goodfellow, for réàpbndents. 

McEENN A, Circuit Judge. The bill allèges the incorporation of 
plàintiftj akd the «filial éharacter ôf 'défendant Ellert| mayor, and 
the otheip/lâéfeiidants, supervisors, and coiitains subatantially the fol- 
lowing^alli^&tions, oinitting répétitions: 

That tHe Cfentral GasU^Kt Cotiapany Is the owner In fee simple of block 
330 in the city and county of San Francisco, having for its nortUem boundary 
the shore of the Bay of San Francisco, exceptlng a certain pièce of land 
from said blocli, not necessary to describe. 

That prier to the 31st of October, 1893, the sald company was In possession 
of said property, uslng thp ^me for gas works and appurtenances thereto, 
and leased thë sanie to United <îras Improvement Company, of Pennsylvania, 
and the latter on the 16th of January, 1885, leased the same to plaintifC, and 
latter has beéa' éver sinee,' afiff is, in possession thereof. 

That the land to the north of sald block is owned by the state of Califorula, 
and is contlnuously submerged at.aU stages of the tlde, and nayigable 
(or vessëls, bbats, and 'wal^^r craft, and has always been a common and 
open publie Bighway for thé ptirposes of navigation, commerce, and trafflc. 

That sald 'submerged lanà ïcirmerly belonged to Mexico, and was ceded 
to the United' States by the latter, by treaty of Guadaloupe Hidalgo; and 
by the admission of the state of Callfornia Into the Union the title to the 
same passed to the state,; wpon condition that "ail the navigable watei-s within 
said state shall be common hlghways and îorever free as well to the inhab- 
Itants of saldistate as to the citlzens of the United States, without any 
tax, import or duty therefor," and ever since said act the tltle has con- 
tlnued in the state In trust as aforesaid. 

That ever since sald lethof January, 1885, plaintifC has aetively fulfilled 
the purposes-of its Incorporation, and has establlshed and carries on a large 
and profitable business, -and bas used and uses the sald land properly 
for the purpose of Ils business, and that the same is necessary and advan- 
tageousf. ,.,,,, ,„i ji ,.:.;,: . • •,■ „. ;, , , • ■ :'. ■..■''■ 

That it hji^ >^ l^dinér Plax2ç thereon, for vessels and beats, and by tliem 
brought the mâtérials necessary for Its business to said pi'operty, and that 
there is no other way in, which they can be transmitted to sald property 
than over sald waters. , : ' / ''. 

That on tBB*ï5'tn bf Sétytèmber, 1893, the board pi supervisors of San 
Francisco, assuming to act under an act of the législature etititled "An act 
to provide work upon streets, lanes, alleys, courts, places and sidewalks, 
and foc tïie '«instruction of sewers within inuniclpalltles," approved March 
18, 1885, and the acts amendatory and supplementary thereof, passed and 
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posted a résolution of intention to improve a pretended street, desiguated 
as "Lewis Street," and afterwards passed a resolution ordering work to 
be done, and invited proposais in the manner and form required by law, 
and on the 25th of September, 1893, awardéd a contract to a firm called 
"Warren & Malley," which was duly approved, is being posted and published 
as required by law, and that the posting and publishing will be complète 
on the 8th of October, 1893, unless restrained by Injunction, and that 
défendant Ackerson will enter into a contract for the work with Wan-en 
& Malley or otbers, and said Warren & Malley or others immediately enter 
upon the construction of such Improvements, and thereby destroy the said 
navigable waters and public highway, and destroy the said pi-operty and 
right of plaintifif. 

That the district deseribed In said resolution of intention lies immediately 
to the north of and in front of said property, and comprises the whole of 
the basin, inlet, or arm of the Bay of San Francisco, situated betweeii 
what is known as the "Presidio Réservation," on the west of said basin. 
and what is known as the "Government Réservation," at Black Point, or 
the "Fort Mason Reserve," on the east, ajid Is of triangular shape, and nearly 
a mile wide along the Une of the proposed work to the furthest point of 
the shore. 

That said district includes a portion of San Francisco Bay equal to about 
100 acres, and which area bas been from time immémorial navigable for 
vessels, beats, and water craft, and bas constituted from time immémorial 
an op'en, common, public highway for navigation and commerce; aud the 
water along the line of said street is 23 feet in depth at the lowest stage of 
the tide. 

That said work will eut offi the whole of said basin, including the part 
in front of plaintifC's property, from access to or communication with the 
other parts of the Bay of San Francisco, and will destroy the whole of 
said basin as a highway for vessels, boats, or water craft of any kiud, 
and will cause your orator to transport its materials from distant places, 
for which plalntifC will hâve to pay large sums of money, which will absorb 
its profits; and no adéquate compensation can be recovered at law, and the 
in jury would be continuous, causing a multiplicity of actions; and that the 
navigability of said basin can never be restored; and that it is protected 
from the winds, and affords a haven and resting place and anchorage for 
vessels, etc., and renders the landing places along said basin, esijeclally 
plaintifC's, of great value. 

That said work is but part of the work contemplated by the board of 
supervisors to make solid ground of said basin, and to open and lay out 
over the same streets and highways, and that in so doing and iutending 
the défendants, and each of them, claim and prétend that no part of the 
soil of said basin is, or for many yeai-s has been, owned or held by the 
State of California in trust for the purpose of commerce or navigation, or 
owned or held by said state for any purpose or in any way, but that nearly 
ail of it is lorivate property of one James G. Fair and others, and, being 
witliin tlie limita of the city and county of San Francisco, the board of 
supervisors has .lurisdlction, under the said street law of San Francisco. 
10 cause the same to be imprcved, graded. and fllled up, and cause streets 
to 1)0 opened and laid out through the same. 

That the city and county of San Francisco, since 1856, has been a municipal 
corporaîlou, and one of the agencies of the state for local government, 
und that its officers, in ail matters pertaining to streets and the matters 
above set forth, dérive their authority from, and proceed under what is 
Iniown as, the "Sti'ect I^aw," hereinbefore mentioned, and certain acts amen- 
datory thereof fwhich the bill enumerates], and that by section 14, art. 1. 
of the constitution of the state, it Is provlded that "private property shal! 
not be taken or damaged for public use without just compensation having 
first been made to or paid into court for the owner," and that the acts 
set forth constitute a taking as well as damaging plaintiff's propertj- for 
an alleged public use. 

That no kind of légal proceedings by or against anybody has ever been 
instituted for the purpose oC oijening or laying out said basin as a public 
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Street or streets, or tp condemn or acquireany of the property rights of your 
oi;-atQr, and jio compensation has been provlded for, paid, or tendered; and 
the property is intended to be taken without due process of law, which is 
lu violation of the constitution of the United States, upon whlcb plaintiffl 
relies; and,''that the said défendants, and each of them, deny that said 
provisions of the constitution of the United States afford to your orator any 
protection whatever." 

That the défendants clalm and prétend that the wholeof said basin isprivate 
property, over which the board of supervisors has jurisdiction, and the claims 
of défendants as to the manner in which Falr and others acquired the title 
are as folio ws, to wlt: In the year 1864 the législature of the state authorized 
the sale to the North San Francisco Homestead & Railway Association of 
certain overflowed lands In the city and county of San Francisco. The act 
•was approved Aprll 4, 1864 (pages 482^83, St. 1863-64). That It was pro- 
vided by said act that the commissioners of swamp and overflowed lands 
should appraise certain lands covered by the waters of the bay, extending 
to a depth not exceeding six feet at lowest stage of the tide, and that upon 
the payment by gaid association of the sum appralsed a patent from the state 
should issue to said association. And It was expressly provided in said act 
that in no case sliould the water front of the adjoining property be interfered 
with, and that said association, noc its employés, agents, successors, or as- 
signs, should hâve a right to levy or coUect any toUs, dockages, or wharfages, 
and that the said association or its assigils shall not bave the power to make 
any use of said lands, or any part thereof, which shall Interfère with the 
navigation of the ]^ay of San Francisco. And défendants further claim that 
a patent was duly issued, and recorded in the recorder's office of the city and 
county of San Francisco, and that Fair and other private perspns succeeded 
to the Interest of said association. And plaintiiï avers that the interest which 
it is claimed said association derived as aforesaid consists of aU of said basln 
wblch lies south of a pretended street called "Touquin Sti-eet," which is south 
of Lewis Street, and runs across said basln parallel with I^ewis street, and 
the basln, between tbe shore and said Tonquin street, is Immediately in front 
of plaintifC's said property. And plaintifC avers that the greater portion of 
the soil of tbe basin, which défendants daim was acquired under said act 
of 1864, extends far beyond the depth of six feet of water at lowest stage of the 
tlde, and for that reason, if no other, said conveyances under said act were 
invalid, and that the only title which said persons bave is derived through 
the said association. And plaintiff allèges that neither at the time of the 
passage of the act, nor the Issuance of the said conveyances to said associa- 
tion, was any water-front Une established or existing for any part of the city 
and county of San Francisco, which fronts on said basin, or has ever existed 
or now exista, and that said act Is void for many reasons, viz.: It was and 
is In contravention of the act of congress admitting the state into the Union. 
It is in violation of the trust upon which the state held the land covered by 
navigable waters. That the subject of the act is not expressed in its title. 
It contains no deflnite description of the quautity of land, but attempts to 
delegate the détermination tô the discrétion of the officers who are to ap- 
praise the land, and It contains no désignation of the character of the land, 
and, being vold, tbe proceedings under it were void; and the conveyances 
were void for tiie addltional reason that no water-front Une existed or exista, 
and that none' of the land was authorized to be conveyed. And plaintifC 
fùrther avers, If title did pass, It Is held in the same trusts as the state of 
Callfornia held It, and that none of the défendants, nor said other persons, 
ever had or has, under said act of 1864 or otherwise, any right to destroy or 
obstruct the navlgablUty of said basin. 

And plalntlflf avers, on Information and belief, that the portion of the basin 
wblch lies north of Tonquin street, and between the same and the northem 
Une of Lewis street, the défendants claim, is the private property of Fair and 
a few others, and that the board of supervisors has jurisdiction thereof under 
the street law, and that its pretended title is as foUows: In the year 1868 
the législature of the state of California passed an act entltled "An act to 
survey and dispose of certain sait marsh and tlde lands belonglng to the state 
of Callfornia," approved on March îO, 1868, which act is publlshed In the 
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Laws of 1867-68, at pages 716 to 722, Inclusive, to whlch act référence is 
hereby made. ïhat in and by the sald act it was provided that a board of 
tide-land commlsslooers should be appointed in the manner pointed ont in 
the said act, and that it was by said act further provided that the sald '•com- 
mlssioners shall take possession of ail the sait marsh and tide lands, and 
lands lylng under water, to the point that may be established as the water 
front, situate along the Bay of San Francisco, and situate in the city and 
county of San Francisco, belonging to the state of Oalifomia, and hâve the 
same surveyed to a point not beyond twenty-four feet water at the lowest 
stage of the tide, and cause to be prepared two maps of the same, showing 
the quanti ty and extent of the property situated as aforesaid;" and that said 
tide-land commissioners, in conjunction with the governor of California, the 
mayor of San Francisco, and the président of the Chamber of Commerce of 
San Francisco, should meet, and, by a two-thirds vote, establish the water- 
front Une of San Francisco, where it had not been previously established by 
the act of March 26, 1851, and that after the establishment of such water- 
front line, and after compliance with the provisions of section 4 of said act 
sald commissioners should proceed to sell at public auction, to the hlghest 
bldder, ail the rlght, title, and interest of said state of California in and to 
the lands of whlch tiiey were to take possession as hereinabove stated, as the 
whole wlU more fully appear from the provisions of said last-mentioned act, 
to whlch référence Is hereby made. And your orator avers and charges that 
the défendants claim and prétend that the said act Is a valld act of the légis- 
lature, and that under and In pursuance of Its provisions the said tide-land 
commissioners did take possession of said lands lying under water, to a depth 
not exceeding twenty-four feet of water at the lowest stage of the t'de, and 
that said commissioners did cause the same to be surveyed, and that said 
commissioners afterwards, in conjunction with the governor of the state and 
the maj'or of San Francisco, and the président of the Chamber of Commerce, 
met together, and, by a two-thirds vote, established the water-front line of 
said San Francisco. But your orator avers and charges that said act of 
March 30, 1868, was and is invalld and void and of rio effect, for the follow- 
Ing, among other, reasons, vlz. : It was and is in contravention of the said act 
of congress of September 9, 1850, admitting the state of California into the 
Union; it is in violation of the trust upon whlch the state of California held 
ail the land covered by navigable watera, as hereinabove set forth; it at- 
tempts to delegate to others the power to establish a water-front line for the 
city of San Francisco, such power not being subject to any confirmation or 
power of rejectlon by the législature itself, and to give to such others the 
power of sale of ail lands up to such undeflned Une; it attempts to deprive 
the owners along the shore of their rights of access to their property, without 
any compensation made or to be made, and without due process of law; and 
finally for the reason that neither the subject nor the object of the act is 
expressed in its title. And your orator avers that, inasmuch as the act itself 
was and is void, whatever proceedings were had under it were and are 
eaually void. 

And plaintlfC avers that défendants claim that conveyances were made, 
under the provisions of said act of 1868, to sald North San EYancisco Home- 
stead & Railway Association, but that the conveyances are void for the ad- 
[lltional reasons that the commission did not take possession of the lands, 
nor cause them to be surveyed, and the water-front Hue never was established; 
that the act of the législature of 1870 (St. 1869-70, pp. 541, 542) abollshed 
the said board of commissioners, and created a new board, and defined the 
lands to be, over whlch it has jurisdietion, as "ail the sait marsh and tide 
lauils lying under water belonging to the state of California and situate iû 
tbP city and county of San Francisco," and that thèse lands are not of the 
same character as the lands described in the act of 1868, and that no con- 
veyances of any of said lands north of Tonquin street were made to said 
association, or to any oue, prior to the tlme said act of 1870 took effect, and 
ail the conveyances were and are void; that by section 365 of the Politlcal 
Code, whlch took effect Ist of January, 1873, it was provided that the "gover- 
nor, surveyor gênerai, and controUer, constitute the state board of tide-land 
commissioners," and by section 998 of same Code the powers and duties of 



426 rEOBEAIi HEPOKTEB, vol. 64. ; 

the tldeJlàfta èommisslonets are protided by the act of 1868 and 1870 afore- 
Saldïbat thatithére was theisame defectia section 698 as In the act of 1868, 
and no igfeater virtue In sectWn 698 than in the act of 1870; that by an act 
approved March 80, 1874 (St. 1873-74, p, 858), the act of 1868 was repealed in 
toto, ahd'the act of 1870 repealed so far eis it provided for a board of tide- 
land commissloners, and that the state board of tide-iand commlssioners was 
învested witli ail the powers and dutiea vested by the act of 1870 in the board 
of tlde-Iand commlssioners, and that the act of 1874 and said sections of the 
Politlcal Code wêre repealed by an act approved February 4, 1S76, and that 
no conveyance of the land north of Touquin street was made prior to the 
sald act of 1874, and that ail' conveyances thereof are vold, and, if any title 
vèsted, It was subject to the same trusts upon which the lands were held 
by the staté; that by an arnendment to section 2532 of the Political Code 
made by the législature of 1876 the board of state harbor commissioners were 
authorlzed to 8tii*vey, and, laiCoonection with certain offleers, locate, a new 
harbor front and sea-wall Une for the city of San Francisco, and that the said 
harbor commissloners. In conjttnctlon with said offleers, did locate a new Une 
which extended accoss the mouth Ot sald basin and up to what is linown as 
the "Presidio Beèervation," but that the législature (St. 1877-78, p. 203) con- 
firmed only so much thereof as extended easterly from Taylor street to the 
boundary of San Mateo county, aud annulled that portion which extended 
across the said basln as aJtoresaid; and that there never has been any water- 
front Une extending across sald basin. And plaintifC avers défendants claim 
that said act. of the législature impairs the obligation of a contract or con- 
tracts to the pretended conveyances i-foresaid, and that said act of 1878 and 
sald amendmént of the Politlcal Code are In violation of the constitution of 
the United States, and are void, and that plaintifC relies on said act and 
amendmént, and clalms that ' neither Impairs the obligation of any contract, 
and that neither is In conflict with any provision of the constitution, and is 
not vold. , 

And plalntiff further avers tiiat the constitution of the state of California 
adopted May 7, 1879, ctJntains the following provisions (article 15): • 

"Sec. 2. No Indlvidual, partnershlp or corporation, ,çlaiming or possesslng 
the frontage or tldal lands of a harbor bay, Inlet, estuary, or other navigable 
water in thls state, shall be permltted to exclude the right to such water, 
whenever it Is required for any public purpose, nor to destroy or obstruct 
the free navigation of such water; and the législature shall enact such laws 
as will glve the most libéral construction to this provision, so that access 
to the navigable waters of this state shall be always attainable for the 
people thereof. 

"Sec. 3. AU tlde lands wlthln two miles of any incorporated city or town 
in this state and fronting on the waters of any hai-bor, estuary, bay or 
Inlet, used for the purpose of navigation, shall be wlthheld from grant or 
sale to private persons, partnerships, or corporations." 

And avers that, It any title vested In sald association or private persons, 
it was annuUed by sald provisions. And défendants claim that they impair 
the obligation of the conveyances aforesald, and are In violation of the pro- 
visions of the constitution of the TJnlted States, In violation of the power 
of the state to impair the obligation of a contract, and deprive sald private 
persons of their property without dtie process of law. But plaintifC relies ou 
sald provision of the constitution of the state. 

That by an act of congress passed August 11, 1888 (25 Stat 400-425), It was 
enacted as folio ws: 

"Sec. 12. Where it Is made manifest to the secretary of war that the estab- 
lishment àt harbor Unes is essentiai to the préservation and protection of 
harbors, he may and Is hereby authorlzed to cause such Unes to be estab- 
llshed beyond whlch no plers or wharves shall be extended or deposlts made, 
except under sueh régulations as may be prescribed from tlme to tlme by 
hlm." . •: 

That in pursuance of sald section the secretary of war ran a Une through 
sald basln, oulslde of Lewis street, on the 24th of March, 1890; and défend- 
ants claim and prétend that sald Une and act authorize the fllling in of so 
much of sald bay which lies south of sald Une. But plalntlCE controverta 
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the elalm, and claims, besides, it îs void because It is the resuit of a déclara- 
tion of power to an executive offlcer. 

Plaintiff avers that no, part of said basin Is prlvate property, and that 
the board of supervisors bas no jurisdiction; tbat défendants are conspiring 
to injure, and will injure, plaintiff, by the aets afore^àid, and that they will 
constitute a taking as well as a damaging, and In Violation of the provisions 
of the constitution of the United States, and are contrary to equity and good 
conscience, and the aet adinitting California into the Union; that plaintiff 's 
estate is of the value of $10,000 and upwards, and that said value will be more 
than one-half destrpyed by the acts aforesaid; and that the right of accesa 
to said navigable waters for the remainder of the term is worth upwards of 
$5,000, and plaintiff will therefore suffer damages in a sum exceeding $15,000. 

The prayer is in accordance with the allégations. 

Upon filing the bill an order restraining défendants was made, and 
plaintiff moves that it be continued. Upon this motion the défend- 
ants hâve filed afEidavits denying many of the allégations of the bill, 
and also object to the jurisdiction of the court. 

The plaintiff relies on three grounds of jurisdiction: 

(1) That their property will be eut off from access to navigable 
water-s by the proposed work, and therefore taken without due 
process of law. 

(2) The aet of admission of the state of California, which pro vides: 

"Ail the navigable waters within. said state shall be common highways 
and forever free, as well to the inhabitants of said state as to the citizens of 
the United States, without any tax, Impost or duty therefor." 

(3) That défendants claim that certain acts of the législature and 
of congress, which plaintiff relies on, including the second and third 
sections of article 15 of the constitution of the state of California, 
and the action of the secretary of war in fixing a harbor line, impair 
the obligation of contracts, and hence are a violation of the consti- 
tution of the United States. 

The two latter grounds may be easily disposed of. The second 
ground, though having prominence in both the original and amended 
bills, has not been urged in argument. It is clearly untenable, under 
the décision of the suprême court in Bridge Co. v. Hatch, 125 U. S. 
1, 8 Sup. et. 811. In the décision, a clause in the aet admitting 
Oregon into the Union, similar to the clause in the aet admitting 
California, was cbnsidered; and it was held that it did not refer to 
physical obstructions of navigable waters, but to political régula- 
tions which would hamper the freedom of commerce.. See, also, 
Cardwell v. Bridge Co., 113 U. S. 205, 5 Sup. Ct. 423, and Monongahela 
Nav. Co. V. U. S., 148 U. S. 312, 13 Sup. Ct. 622. 

The third ground is also disposed of by the case of Tennessee v. 
Union & Planters' Bank, 152 U. S. 454, 14 Sup. Ct. 654. Justice 
Gray, speaking for the court, reviewed three cases, two of which were 
originally brought in the circuit court of the United States, and one 
was removed to such court from one of the state courts of Tennessee. 
Ail of them were brought to recover taxes alleged to be due to the 
state and county for the years 1887-91. The charters of the défend- 
ant banks provided "that said company shall pay to the state of Ten- 
nessee an annual tax of one-half of one per cent, on each share of 
stock subscribed, which shall be in lieu of ail taxes." The bill in 
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the two cases brought in the circuit court set out the provision of 
the charters, and the gênerai tax act of the state, and alleged that 
tiie dçfèndàiits clàinled, by virtue of the tenns of the charter, the tax 
actwajs void, because in yiolation of the clause of the constitution 
of the TJnited States which forbids the state to pass any law impair- 
ing the obligation of a contract. In the removal case thèse alléga- 
tions wére contained in thé défendant Banks' pétition for removal. 
ïh the flirst two cases the bills were ordered dismissed, and the third 
case was remanded to the state court. The court held that "under 
the act of Aug. 13, 1888, c. 866, the circuit court of the United States 
bas no jurisdiction, either original or by removal from a state court, 
of a suit, as one arising under the constitution, laws, or treaties of 
the XJnitéd States, unless that appears by the plaintiiï's statement 
of his owh claim." It will be observed that the case at bar, like 
the two cases passed on, is an original suit in the circuit court, and 
the plaintiff's allégations of défendants' claims and pretensions are 
like the allégation of plaintififs in those cases of the claims and pre- 
tensions of the défendants therein. The cases seem identical with 
the case at bar, but counsel claims a distinction, inasmuch as the acts 
of the législature which, it is averre4 in the case at bar, défendants 
rely on, are gênerai ones, and necessarily arise, whether set up by 
the défendants or not, while the bank charters in the main cases 
were necessary to be averred and proyed, and cites Illinois v. Illinois 
Cent. Ry. Go., 33 Fed. 726. Counsel say on page 22 of their reply 
brief, and I quote at length, so as to give a full statement of the con- 
tention: 

"The last proposition of the learned counsel relates to our elalm of juris- 
diction founded upon the claims and prêteuses of défendants. And they cite, 
as conclusive, the case of Tennessee v. Union & Planters' Bank, 152 U. S. 
454, 14 Sup. Ot 654. We think that the leamed counsel are mlstaken in 
theIr View of that case. The principle which It laya down is this: That 
fédéral jurisdiction cannot arise from a défense which the défendant may 
or may not set ùp. That principle is undoubtedly correct in the abstract, 
and also as applied to the faets of the pàrtlcular case, which rested upon 
the charter of the bank, which was a private matter, and could not arise in 
the case unless set up by the défendant. Manifestly, the principle does not 
apply to a gênerai act of the législature, of which the court takes notice, and 
which necessarily arises, whether set up by the défendant or not. We do 
not want any better illustration of the distinction than is afCorded by the 
décision of Mr. Justice Harlan in the Chicago Water-Front Case, 33 Fed. 
726. That case was commenced by the state of Illinois in one of her own 
courts. It was removed to the fédéral court, on pétition of the défendant, 
under the act of 18S7. The fédéral jurisdiction depended upon the validity 
of a repeallng act, which It was clalmed -çfould be drawn in question. It 
was denied,that it would be set up; but thé court held that the question of 
the validity of the act necessarily arose whether it was relled on or not, and 
thp-t, therefore, the court had jurlsdictioa. And Mr. Justice Harlan sald: 
'It is quite sufflcient upon this point to say that the court is bound to take 
jùdicial notice of that statute, and must glVe efCect to it, unless at the hear- 
In'g it be adjudged to be tmconstitutional and void. The disclaimer of the 
attorney gênerai cannot work a repeal of the act of 1873, nor close the eye 
of| the court to the fact that the state— if it could be constitutionally done— 
hàs' repealed the act of 1809. * * • Èven if the attorney gênerai had stip- 
ulated with thie company that he would ^ot, in this prooeeding, claim any- 
thlng for the state under the latter act, the court would feel obllged to 
digiregard sueh stipulation. Whether the r«4)eallng act had such efCect is a 
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question which the company proposes to raise at the proper time, and In 
proper form for judlclal détermination. Upon that question malnly dépends 
the resuit of thla litigation. The présence In the cause of such an issue 
makea this a case arislng under the constitution of the United States.' " 
Illinois V. Illinois Cent Ry. Co., 33 Fed. 726. 

It is not very clear why a défense which may dépend on the notice 
which the court may or must take should hâve a différent jurisdic- 
tional effect from a défense which can be proved by a défendant; 
but I am not called upon to reconcile Justice Harlan's yiews, as 
quoted, with the views of the suprême court. They are not an- 
tagonistie. He concurred in the opinion of the court dismissing 
the bUl in the flrst two cases passed on, and to which we hâve seen 
the case at bar is similar; that is, the two cases which were brought 
in the circuit court. The views he expressed in Illinois v. Illinois 
Cent. Ry. Co. were of the third case, to wit, one brought in a state 
court, and removed on pétition of défendant on the ground that 
the défense depended upon, or would be defeated by, one or other 
construction of the constitution. To give the circuit court original 
jurisdiction, therefore, it is necessary that the plaintiff's statement 
of his cause of action show that he relies on some right under the 
constitution or laws of the United States; and it follows that the 
third ground of jurisdiction relied on by plaintiff, to wit, the claims 
and prêteuses of défendants, is not sufûcient. 

This leaves for considération the flrst ground of jurisdiction 
claimed. 

Chief Justice Waite, speaking for the court in Starin v. City of 
New York, 115 U. S. 248, 6 Sup. Ct 28, said: 

"The character of a case is determlned by the questions involved. Osborn 
V. Bank, 9 Wheat 738, 824. If, from the questions, it appears that some title. 
right, privilège, or Immunity on which the recovery dépends will be defeated 
by one construction of the constitution of a law of the United States, or 
sustained by the opposite construction, the case will be one 'arislng under 
the constitution or laws of the United States,' withln the meaning of that 
term as used In the act of 1875; otherwlse, not Such is the effect of the 
décisions on this subject Oohens v. Virginia, 6 Wheat. 264, 379; Osborn 
V. Banls, 9 Wheat. 738, 824; Mayor, etc., v. Cooper, 6 Wall. 247, 252; Water 
€o. V. Keyes, 96 U. S. 199, 201; Tennessee v. Davis, 100 U. S. 257, 264; 
Eallroàd Oo. v. Mississippi, 102 U. S. 135, 140; Ames v. Kansas, 111 U. S. 
449, 462, 4 Sup. Ct 437; Kansas Pac. R. Co. v. Atchison, T. &. S, F. R. Co., 
112 U. S. 414, 416, 5 Sup. Ct 208; Society v. Ford, 114 U. S. 635, 641, 5 
Sup. Ct 1104; Pacific Railroad Removal Cases, 115 U. S. 1, 11, 5 Sup. Ct 
1113." 

The questions involved are the right of the plaintiff as riparian 
proprietor; the character and legality of the acts of board of super- 
visors, as infringing that provision of the fourteenth amendment of 
the constitution of the United States which prohibits a state from 
depriving a person of property without due process of law. The bill 
allèges that the board of supervisors is claiming to proceed under 
the Street law, but the street law only authorizes the board to 
proceed if Lewis street is open or dedicated to public use, — ;not to 
take any one's property, but to improve property already acquired, 
Spaulding v. Bradley, 79 Cal. 449, 22 Pac. 47; Spaulding v. Wesson, 
Si Cal. 142, 24 Pac. 377; Cook v. Sudden, 94 Cal. 443, 29 Pac, 949. 
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The defçaiants claim the dedication or grant of the street by the lég- 
islature ^tlle State, exercising its «OTereignty over and ownership 
ofîtidéi'lai^^ls. If the l^slature hâte such power, the plaintiff has 
no ripâfiaii rtghts,— in other words, àohe of its prôperty was taken, 
— and the case of Kaukauna Water-Power Co. v. Green Bay & M. 
Canal >C<k| 142* U. S. 269^ 12 Sup. Ot. 173, applies. In that case the 
court Sàld <iJu8tice Brewer delivering the opinion) : 

"Thé only question Inyolvea In this casé, proper for us to eonslder, Is 
whether the àét ôt the législature of WlaConsln of Augtist 8, 1848, reserving 
to the State the -rt^ter power created by the érection of the dam over the 
Fox rivep, ias construed by thç suprême court of the state, and the proceed- 
Ings therewndeï, ©perated to deprlvé the pjaintiffs in error of thelr prôperty 
wlthout d«!é process of law. Notwltbstandlng the Inhibition of the consti- 
tution iâ ndt aistlnctly put In issue by the pleadlngs, nor dlrectly passed 
upon In the ôlilnlom of the court, It Is ëvldeiit that the court could net hâve 
reached a CQncluslon adverse to the défendant company without holding, 
elther thOft none pf the prôperty h,ad been taken, or that It was not entitled 
to compeiisatlon théréfor, wbich is équivalent to saylng that it had not been 
deprlved of Hk prôperty without due process of law." 

The défendants, however, urge that the fourteenth amendment is 
only directed agajnst state action by the législature, or, if it is 
prohibitive of executive acts, only of authorized executive acts, and 
that in the case at bar there is no act of the législature under which 
plaintifE's prôperty is sought to be taken, and that if Lewis street 
is not opm, or has not been dedicated, the board of supervisors is 
proceeding without authority, and its acts cannot be attributable to 
the state. Both contentions appearto be opposed to Ex parte Vir- 
ginia, 100 U. S. 346. In this case, Justice Strong, rendering the opin- 
' ion pf the majority of the court, said : 

"They [meanlng the provisions of the amendment] hâve référence to the 
actions of the poHtical body denomlnated a 'state,' by whatever instru- 
ments or In. whatever modes that action may be taken. A state acts by its 
législative, its executive, or Its judiclal authoritles. It can act in no other 
Way. The- constitutional provision, therefore, must mean that no agency 
of the state, or of thé offlcers or agents by whom its powers are exerted, 
shall deny to any person Within Its jurlsdiction the equal protection of the 
laws. Whoever, by virtue of public position under a state government, 
deprlves anothèr bf prôperty, llfe, or liberty without due process of law, or 
dénies or takes away the equàl protection of the laws, violâtes the constitu- 
tional Inhibition; and as he acts In the name and for the state, and Is 
clothed with the state's power, his act is that of the state. This must be 
so, or the constitutional prohibition has no meanlng. ïhen the state has 
clothed one of Its agents with power to annul or évade it." 

In Virginia v. Rives, 100 TJ. S. 313-338, the same learned justice 
said (page 318) : 

"The provisions of the fourteenth amendment of the constitution we hâve 
quoted, ail haivé référence to state action exclusively, and not to any action 
of private IndiVlduals. * * * It is doubtless true that a state may act 
through différent agencles,— elther by Its législative, its executive, or Its Judi- 
clal authoritles,— apd the prohibition of the amendment extends to ail action 
of the state dehylnç equal lirotéction of the laws, whether It be by action by 
one of thèse àgéhcles or by another." 

This language is made unmistakable by the dissenting opinion of 
Justices Pield and Clifford. 
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There was a séries of cases involving the rights of thé colored 
race, ail of which were based on the same reasoning by the court 
and by those learned justices. In Virginia v. Rives and Ex parte 
Virginia, the action was by judicial offlcers unauthorized by a state 
statute. The instance under considération was the omission to put 
colored citizens on the jury list. The state statute made no dis- 
crimination. Justices Field and Clifford therefore contended, among 
other things, — but unavailingly contended, — that the action of the 
offlcers was not the action of the state. Justice Field said in 
Virginia v. Eives (page 333), referring to the fourteenth amend- 
ment: 

"Its language is that 'no state shall make or enforce any law whlch shall 
abridge the privilèges or Immunltles of citizens of the United States; nor 
shall any state deprive any i)erson of Ilfe, llberty or property without due 
process of law, nor deny to any person within its jurisdiction the equal pro- 
tection of the laws.' As the state, in the administration of its government, 
acts through its executive, législative, and judîcial departments, the inhibi- 
tion applies to them. But the executive and judicial departments only con- 
strue and enforce the laws of the state. The inhibition, therefore, Is, in 
efCect, against the passing and enforclng any laws whlch are designed to 
accomplish the ends forbidden. If an executive or judicial officer exercises 
power with whlch he is not Invested by law, and does unauthorized acts, 
the state Is not responsible for them. The action of the judicial offlcer in 
such a case, where the rights of a citizen under the laws of the United States 
are disregarded, may be reviewed and corrected or reversed by this court 
It cannot be Imputed to the state, 80 as to make it évidence that she, in her 
sovereign or législative capacity, dénies the rights invaded, or refuses to 
allow their enforcement It is merely the ordinary case of an erroneous 
ruling of an Inferior tribunal. Nor can the unauthorized action of an execu- 
tive oflacer, imposing upon the rights of the citizen, be taken as évidence 
of her intention or pollcy, so as to charge upon her a déniai of such rights." 

This court, therefore, has jurisdiction, and it will be necessary 
to consider the other issues. 

A considération of thèse has been, since the oral argument, sim- 
plifled by the décision of the suprême court in Shively v. Bowlby, 
152 U. S. 1, 14 Sup. et. 548. Mr. Justice Gray, speaking for the court, 
after reviewing ail the cases, laid down, among others, the following 
proposition : 

"The title and rights of rlparian or littoral proprietors in the soil below higb- 
water mark are governed by the laws of the several states, subject to the 
rights granted to the United States by the constitution." 

The power of the state could not be more strongly emphasized 
than by that case. Shiveley was the owner of the upland. Bowlby 
was the grantee of the state of Oregon of the tide lands in front of 
Shiveley's property, and the grant was sustained; the court holding, 
following the law of Oregon, "that the state had a right to dispose 
of its tide lands free from any easement of the upland owner." 
Our inquiry, therefore, must be, what is the law of Califomia? For 
whether the plaintifl has the right contended for dépends on that 
law. 

It is part of the history of the state that the législature, commen- 
cing at the flrst session after the admission of the state into the 
Union, made grants of the tide lands to municipalities under condi- 
tions which contemplated their being coiiveyed to and held in pri- 
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lyate ownersMp. Among thèse was the act of Marcli 26, 1851, 
known as the "Beachand Water Lot Act." It was entitled "An 
ftçtVto proyide for the disposition of certain property of the state 
qf jOalifornia." Section 1 prorided that "ail the lots of land situ- 
ated within the foUowing boundaries according to the survey of the 
city of San t'rancisco and the map or plat of the same now on 
record in the office of recorder of the county of San Francisco are 
known and designated in this act as the S. F. Beach and Water 
Lots; that is to say, beginning at the point," etc. Then follows 
^ description by streets, which includes a portion of the bay. Sec- 
tion 2 grants thç use and occupation of the land for 99 years, and 
çonflrms grants of lands sold by authority of the ayuntamiento, or 
town or city council, or by any alcalde of saîd town or city; and 
section 4 makes the boundary Une described in the flrst section a 
permanent Water front of the city. Thèse acts came up for con- 
sidération, and the character of the title conveyed was deflned, in 
Smith V. Morse, 2 Cal. B24; Eldridge v. Cowell, 4 Cal. 87; Ohapin 
V. Bonrnej 8 Cal. 294; Hyman v. Read, 1.3 Cal. 445; Holladay t. 
Frisbie, 15 Gai. 635; Wheeler v. Miller, 16 Cal. 125; and City and 
County of San Francisco v. Straut, 84 Cal. 124, 24 Pac. 814. The 
cases are undoubtedly familiar, but the importance of the présent 
action will justify their review. 

In Smith v. Morse, a sale of a water lot for a debt of the city was 
sanctioned. 

In Eldridge v. Cowell, the complaint alleged that the plaintifî 
was the owner of the 50-Tara lot known on the map of San Fran- 
cisco as "1,492;" that the défendant was obstructing the navigation 
to the lot by mooring and anchoring storeships and making embank- 
ments in front of it, and prayed for an injunction and abatement 
of the nuisance. Justice Hydenfelt delivered the opinion of the 
court, Chief Justice Murray concurring. The opinion is short, 
and, besides, its importance induces me to quote it at length : 

"In the plan of the elty of San Francisco, the survey into blocks, lots, and 
streets' extenfled into the tide: waters in front of the city, the object of which 
was to reach a sufflclent depth of water on the land line for the convenience 
of shipping. It was, necessarily anticlpated that the water lots would be 
flUed up to a level suitable for building or land cairiage. That this was 
perfectly legitimate, in the establishment of a seaport town, is so self -évident 
that it needs no argument to prove it. The piaintiff obtained by purchase 
hi? lot, with a full knowledge.of the plan ofthe city. Thé right of the owners 
of water lots toflU them up with earth, foi- the purpose of improvement and 
use, was practically admitted by him In flUing up that part of his own lot, 
and the street in front of it, which was in the water. It Is not material to 
inquire as to the flrst authority for the plan of the city, as extended into the 
water. It is sufficient that by the act of 26th of March, 1851, this plan was 
recognlzed by the state, and property In the lots covered by tide water vested 
in individuals: The right of the state to do this has been established by re- 
peâted décisions. She holds the complète soverelgnty over her navigable bays 
and rivers; anfi although her ownership is, by the law of nations and the 
common and civil law, attributed to her for the purpose of preserving the 
public easement, or right of navigation, there is nothing to prevent the ex- 
ercise of her powér, in certain cases, to destroy the easement, in order to sub- 
serve the gênerai good, which, when done, subjects the land to prlvate pro- 
prietorship. The lot of the défendant was thus permitted, by state législation, 
to be reclaimed from the water, and this was so before the piaintiff acquired 
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his lot. He therefore took wlthout any riparian rights. The destmctlon of 
the easement in front of hlm had already been decreed by compétent au- 
thority. But it is sald that the fiUing up by the défendant is a nuisance, be- 
cause it will destroy or impair the navigation of the bay. Assuming this to 
be true, the plaintifC, as I hâve shown, has no right to complain; and, in re- 
gard to the public, it is not one of those acts which wôuld be denominated 
or classed as a nuisance. It is, at most, a purpresture, and as such, If de- 
structive to navigation, or seriously afCecting the public welfare, would sub- 
ject the défendant to a prosecution by the people; certainly, not to an action 
by this plaintiff. Many of the positions taken by the plaintiff in the instruc- 
tions asked are doubtless sound, and, applied in référence to the whole of this 
case, they are mère abstract propositions, and were properly refused." 

In Chapin V. Bourne the action was ejectment to recover a lot 
within the Une of the beach and water lot property. The plaintiiï 
relied upon a grant from an alcalde of San Francisco- The défend- 
ant relied upon a deed from the board of land commissioners, made in 
pursuanee of the act of May, 1853. The title of this act is, "To pro- 
vide for the sale of the interest of the state of Califomia in the prop- 
erty within the water Une front of the city of San Francisco, as de- 
scribed in and by the act entitled 'An act to provide for the disposi- 
tion of certain property of the state of Califomia,' passed March 26, 
1851." The court held (Terry, C. J., delivering the opinion) that nei- 
ther party had title, — not the plaintiff, because: First When the 
alcalde made the grant the pueblo of San Francisco had no title 
whatever to the water property. It belonged to the United States, 
who held it in trust for any new state that might be erected out 
of said territory, and passed to the state of Califomia, on her admis- 
sion, by virtue of her sovereignty, and that it did not pass under the 
act of March 26, 1851, because the grant was not recorded as re- 
quired by said act. Second. The défendant had no title, because the 
title had passed to the city by the act of March 26, 1851, and that 
the commissioners had no power to sell any other than the reversion- 
ary interests of the state. 

In Hyman v. Bead the action was also ejectment, and the plaintiff 
and défendant, respectively, claimed under a purchase from the 
state land commissioners under the act of 1853, and from the city 
under the act of 1851. Both acts were an exercise, or attempt to 
exercise, by the législature, of a power to vest the property in private 
ownership. Tbe signiflcance of the décision, as compared with 
prior ones, is that the property involved was a lot in the city slip. 
The contention of the défendant was that the act of 1851 conveyed 
only "lots," technically so called. The court held, however (Terry, C. 
J., rendering the opinion; Justice Field concurring), that ail the 
land embraced in the gênerai boundaries was conveyed to the city. 

In Holladay v. Frisbie the court, by Chief Justice Field, said : 

"The interest of the city in the beach and -satsr lot property is a légal 
estate for ninety-nine years. The property is not devoted by the grant of the 
state to any spécifie public purpose, or made subject to the performance of 
any trusts by the city. It Is held by a very différent tenure, by which the city 
holds the land of the old pueblo, and which was the subject of elaborate consid- 
ération in Hart v. Burnett, 15 Oal. 530. Thèse lands were given upon express 
trusts, and are now held, if not upon precisely the same trusts, yet upon 
trusts equally effectuai to protect them from forced sale under exécution. As 
to the beach and water lot property, the case is différent In that proi)erty 
V. 64F.no. 4 — 28 
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the lûteïëst 6f thè clty Is abëolnte, quaUfiéd tty no conditions, and subject to 
no ^iéclflc uBes. 'It is tlierefore a levlable interest, subject to sale under exe- 
cutiolli fend %ttch Interest in thé premises in conti-oversy passèd to the défend- 
ant «p<Jn the sale and conveyance under lils Judgment and exécution." 

In this case th.é power of the législature was illustrated by a con- 
firmation of the Van Ness ordinance. Of this the court said: 

"But, iadependent of ail considération of tlie title derived from the sale 
and conveyance of the siierlfC, the défendant can sucqessfully reslst a re- 
covery by the plaintiff by force of the tltle vested in hlm under the Van Ness 
ordinance. * * * Whateyer question may he raised as to the liabillty of 
his interest to forced sale, there can be none as to the validity and effect of 
his voluntary grant of the sp.me, after such grant bas received the approval 
and satisfaction of the législature." 

In Whéeler v. Miller, HoUaday v. Friable was affirmed as to the 
«State of the City under act of 1851. It was again afarmed in City 
and Oouhty of San Francisco v. Straut. The action was ejectment 
fop the reçovery of oné'tof the beach and water lots. The défense 
was adTéî*se possession. The court held that: 

"The interest of the city and county of San Francisco in its beach and water 
lot property is â légal estate for && years; and the right of the city for that 
term is as abs61ù|:e a title, and as free from trust, as that of any private pro- 
prletor, and may be extinguished by adverse possession under the statute of 
limitations." ■ 

The court further quoted, in support of thèse propositions, San 
Francisco v. Calderwood, 31 Cal. 585; Hoadley v. San Francisco, 50 
Cal. 274, 275,— and referred to Yolo Co. v. Bamey, 79 Cal. 378, 21 
Pac.833. 

In Taylor v. Underhill, 40 Cal. 473, Justice Temple said, speaking 
of lands below high-water mark: 

"This State can probably sell the land, and authorize the purchaser to ex- 
tend the water front so as to enable hlm to build upon this land. * • • " 

Thèse décisions cover a period of 40 years, and hâve become a nile 
of property, and the foundation of many titles. They do not seem 
to be careless décisions, and, therefore, that considération was given 
to the relations of the state to navigable waters, and to ail other 
éléments for a correct judgment, it is natural to suppose; and it 
seems an irrésistible inference that if the législature had the power 
to pass the act of 1851, conveying to the city, with the power to sell, 
land covered by navigable waters, subjecting them to private owner- 
ship and réclamation, or to public use, it woulà hâve like power 
over the lands covered by navigable waters in front of plaintifE's 
property. PlaintifE's counsel, however, deny the right with flrmness, 
and support the déniai with ability. They contend that the state 
had no power to dispose of lands covered by navigable waters to the 
city, or to any one else, and cite People v. Gold Eun Ditch & Min. 
Go., 66 Cal. 151, 152, 4 Pac. 1152; Heckman v. Swett, 99 Cal. 303, 
33 Pac. 1099; Chicago Water-Front Case, 146 U. S. 453, 13 Sup. Ct. 
1 10. Counsel say, "Now, this being the case [i. e. the title to the land, 
and not mer^y the supervision of a use, being in the state], it has 
no power to convey it away for a purpose not connected with the 
purpose of the trust;" citing Hoadley v. San Francisco, 50 Cal. 275, 
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276; San Francisco v. Itsell, 80 Cal. 57, 22 Pac. 74; Hoadley's Adm'rs 
V. San Francisco, 124 U. S. 646, 8 Sup. Ot 659. It may be admitted 
as incontestable, if the title is held in trust, as jn the cases cited, the 
State bas no right to convey it away, divested of tbe trust; but, if 
tbis is true of the land now in controversy, it was true of tbe lands 
described in the act of 1851. But tbis act was sustained, as we bave 
seen, by a number of cases, and in Holladay t. Frisbie and in City 
and Connty of San Francisco t. Straut, tbe interest of tbe city in tbe 
water lots was carefuUy distinguished from tbe interest of tbe city 
in pueblo property, wbieb was the subject of tbe décisions in Hoad- 
ley's Adm'rs v. San Francisco and San Francisco v. Itsell, supra. It 
it worthy of note tbat Justice Field delivered tbe opinion of the court 
in Hart v. Burnett, wbicb establisbed the principle which applies 
to pueblo land, and delivered also tbe opinion in Holladay y. Frisbie, 
wbicb establisbes tbe distinction between tbem and the beach and 
water lots. Tbe rela;tion of thèse cases, therefore, or ratber tbe dis- 
tinction between tbem, must bave been finn and clear in bis mind, 
and in the mind of the court. 

In People v. Gold Run Ditcb & Min. Co., supra, Justice McKee, 
in rendering tbe opinion of tbe court, said : 

"As we hâve already sald, the rights of the people in the navigable rivers 
of the State are paramount and controUing. The state holds the absolute 
right to aU navigable waters, and the soils under them, subject, of course, 
to any rights in them which may hâve been surrendered to the gênerai govern- 
ment. Mai-tin v. Waddell, 16 Pet. 367. The soil she holds as trustée of a pub- 
lic trust for the benefit of the people, and she may, by her legislatui'e, grant 
it to an Individual; but she cannot grant the rights of the people to the use 
of the navigable waters flowing over it. Thèse are inaliénable. Any grant 
of the soil, therefore, would be subject to the paramount rights of the people 
to the use of the highway. And such was the doctrine of the common law. 
'The jus privatum,' says Lord Haie in De Jure Maris (page 22), 'must not 
préjudice the jus publicum, wherewith public rivers and anns of the sea are 
affected to public use.' It is therefore beyond the power of législatures to 
destroy or abridge such rights, or to authorize their impairment." 

But there is no inconsistency between tbis case and the cases 
wbicb preceded. No inconsistency was deemed to exist by tbe 
suprême coui*t of the state, for tbat court, in City and County of San 
Francisco v. Straut, rendered afterwards, afflrmed the prior cases. 
Nor can it be said it was intended to reverse People v. Gold Eun 
Ditcb & Min. Co. Tbe language of tbe latter case, even if it be held 
as necessary to tbe judgment of the court, is but a gênerai expression 
of a proposition uttered in a number of casra. Tbe proper limita- 
tion of tbe language is expressed by the suprême court in Shively 
V. Bowlby, supra, or sbown by the cases tbemselves. A limitation 
is expressed in quite gênerai language in Heckman v. Swett, 99 Cal. 
;î09, 310, 33 Pac. 1099, — a case cited by complainant Tbe court 
said: 

"Navigable streams, and the shores to ordinary high-water mark, are held 
by the state in trust for the public; but qvalified rights therein may be granted, s» 
far as they are not inconsistent with, or are in aid of, the principal use, viz. for the 
purposes of navigation. " (The italics are mine.) 

What tbis qualiflcation means is explained by the practice of the 
states of the Union and tbe décisions of the courts. Hardin v. 
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Jordan; 140 U. S. 371, 11 Sup. Ot 808, 838, may be selected for illns- 
tration. Justice Bradley, speaking for the court, af ter stating that 
the title to shore and,lands under water is regarded as incidental 
to the sovereignty of the state, — a portion of the royalties belonging 
thereto, and held in trust for the public purposes of navigation and 
fishing (language which, it may be remarked in passing, is similar 
to Justice McKeè's in People v. Gold Run Ditch & Min. Co.),— said: 

"Such tltle belng In the state. the lands are subject to state régulation 
and eontrol, under tlîe condition, however, of not interfering with the régula- 
tions whlch may be made by congress with regard to public navigation and 
commerce, The state may çven dispose of the usufruct of such lands, as 
Is frequeritly done by leasing oyster beds In them, and granting fisherles 
in partlcular localities; also, by the réclamation of submerged flats, and the 
érection of wharves and piers, and other adventltious aids of commerce. 
Sometimes large areas so reclaimed are occupied by cities, and are put to 
other public or private uses; state eontrol and ownership therein being 
suprême, subject only to the paramount authority of congress in making 
régulations of commerce, and in subjecting the lands to the necessities and 
uses of commerce. See Manchester v. Massachusetts, 139 U. S. 240, 11 Sup. 
et 559; Smith v. Maryland, 18 How. Yl; McOready v. Virginia, 94 U. S. 
391; Martin v. Waddell, 16 Pet. 307; Den v. Jersey Oo., 15 How. 426." 

Illinois Cent. R. Co. v. Illinois, 146 U. S. 387-464, 13 Sup. Ct. 
110, is urged as supporting plaintifl's contention. That case, in its 
f acts, is conspicuously différent from the one at bar. The grant was 
not of portions of land within a harbor line established by public 
autbority to assist commerce; but it was a grant of the whole 
harbor, conveying its eontrol to a private corporation, — a virtual ab- 
dication of the power of the state, the court said, and hence either 
void or revocable. I refrain from an extended examination of this 
décision, because it will corne under considération in another case, 
where a careful analysis of it will be necessary. It is only necessary 
now to point out its distinction from the case at bar, and to state 
the principal it establishes. It is not that a state cannot dispose 
at ail of lands covered by navigable waters, but that, to quote the 
language of Justice Field: 

"It Is the settled law of the country that the ownership of, and dominion 
and sovereignty over, lands covered by tide waters within the limits of the 
several States, belong to the respective states within which they are found, 
with the conséquent right to use or dispose of any portion thereof, when that 
can be done without substantial Impairment of the interest of the public 
in the waters, and subject always to the paramount right of congress to 
eontrol their navigation so far as may be necessary for the régulation of 
commerce with foreign nations and among the states. This doctrine bas 
often been announced by this court, and is not questioned by counsel of any 
of the parties. Pollard's Lessee v. Hagan, 3 How. 212; Weber v. Commis- 
sloners, 18 Wall. 57." 

This principle is repeated in Shively v. Bowlby and manifestly 
does not exclude the grants relied on by défendants. The right of 
a state to deny riparian rights is clearly established by that case, 
and the cases it reviews. "Each state," Justice Gray said (page 26, 
152 U. S., and page 548, 14 Sup. Ct.), "bas dealt with the lands under 
tide waters within its borders according to its own views of public 
justice and policy, reserving its own eontrol over such lands, or 
granting rights therein to individuals or corporations, whether own- 
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ers of the adjoining upland or not, as it considered for the best in- 
terests of the public." 

It will be observed from the cases that this right is an attribute 
of a state's sovereîgnty and control of tide lands, and of the doc- 
trine (probably dépendent upon it) that grants of the upland stop 
at high-water mark. Thèse propositions are as firmly established in 
Califomia as in other states, and the conclusion from them must be 
the same; that is, to quote Justice Gray's language in the Shire- 
ley Case, "that the state has the right to dispose of its tide lands 
f ree from any easement of the upland owner." 

In Packer v. Bird, 71 Cal. 134, 11 Pac. 873, the plaintifl claimed un- 
der a patent from the United States on a conflrmed Mexican grant 
The land was bounded by the Sacramento river, and the plaintifE 
therefore contended it extended to the middle of the stream. The 
court said: 

"We do not concur in thls vlew. The river belng navigable in fact, the 
title extends no further than the edge of the stream. We think this con- 
clusion accords with the rulings in People v. Gold Kun Ditch & Min. Co., 
66 Cal. 138, 4 Pac. 1152, and Lux v. Haggin, 69 Cal. 255, 10 Pac. 674." 

This case was taken by writ of error to the suprême court of the 
United States, and afSrmed. 137 U. S. 661, 11 Sup. Ct 210. Justice 
Field, speaking for the court, said : 

"In the courts of the vsrestern states there is much conflict of opinion,— 
some, like the courts of Illinois, adopting the common-lavc rule to its fuUest 
extent; and others, like the courts of lovra, repudlatlng its application, In 
determining the navigabllity of the great rivers, and the rights of riparlan 
owners upon them. A very élabora te considération of the adjudged cases 
is found in McManus v. Carmichael, 3 lowa, 1. Indeed, the opinion of the 
suprême court of lowa in that case, and the opinion of the court of appeals 
of New York in People v. Canal Appralsers [33 N. Y. 461, 499], above cited, 
contain an exhaustive and instructive considération of the whole subject, 
with a careful review of the décisions of the courts of the states. In this 
case we accept the view of the suprême court of Califomia in its opinion, as 
expressing the law of that state,— 'that, the Sacramento river being navigable 
in fact, the title of the piaintifC extends no further than the edge of the 
stream.' Lux v. Haggin, 69 Cal. 255, 10 Pac. 674." 

This case was cited in Hardin v. Jordan, 140 U. S. 371-406, 11 
Sup. Ct. 808, 838, as applying the principles expressed in Bamey 
V. Keokuk, 94 U. S. 334, to Califomia, in which it was held that the 
title of the riparian proprietor extends only to high-water mark, and 
that the city of Keokuk had a right to widen a street in front of the 
plaintifï's property below high-water mark, and authorize its oc- 
cupation by railroad tracks and buildings, and that the riparian 
owner was not entitled to compensation. 

In People v. Canal Appraisers, cited with approval in Packer v. 
Bird, it was decided that the Mohawk river is a navigable stream, 
and the title to its bed is in the people of the state of New York, 
and that the state had therefore the right to divert its waters without 
paying damages to riparian owners. 

In Hoboken v. Railroad Co., 124 U. S. 656, 8 Sup. Ct. 643, the court 
held that, by the laws of New Jersey, lands below high-water mark 
on navigable waters are the absolute property of the state, subject 
only to the power conferred upon congress to regulate foreign com- 
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loerce*' toâFCommérGe amomgithe stiates^' afad they may be granted hy 
the State either to the riparian owners or to strangers, as tbe Staté' 
see» iftti janê that the right given to the Hoboken Company by the 
statie,,ti$xiK»proTC the land» in front of streets terminating at thé 
waiter^jWaB'fralid, and not subject to the easement of thé streets. 

It issaidithat Weber v. Gommissionèrs, 18 Wall. 57, décides that 
a riparian 'prôprietor has a right of access to thë navigable part of 
the àtreanii This was an appeal f rom the circuit court for the dis- 
trict of Cîïfilifornia, in which court one Weber filed à bill against 
the board of state harbor commissioners of California, to compel 
them to âb&te and to remove certain érections made by them on the 
water franfi of San Francisco, which he alleged interfered with a 
wharf rightfully erected by him. Weber derived title under act of 
1853 to certain lots lying along the water front of the city, on which 
he had a wharf. The board of harbor commissioners proceeded, 
under acts of the législature, to improve the harbor, and, in the 
exécution of the work, caused piling to be had, and capping and 
planking oB both sides ci the complainant's wharf, so as to prevent 
the approàch to it of vessels. Against any çlaim of the state the 
plaintiflf salso 0eaded thé statute of limitations. Mr. Justice Field 
delivered the opinion of thé court, and said: 

"It is unnecessary for the disposition of thls case to question the doctrine 
that a riparipi propriètor, whose land is bounded by a navigable stream, ha» 
the right of access tp the navigable part of the stream In front of his land, 
and to construpt a wharf or pier projecting Into the stream, for hls own use 
or the use- pf; others, subject to such gênerai rules and régulations as the 
législature may prescribe for the: protection of the public, as was held in 
Yates y. ld;}lwaukee, 10 Wall. 497- On the contrary, we recognize the cor- 
rectness of the doctrine, as stated and afflrmed in that case." 

But Yates V. Milwaukee bas received a différent explanation in 
Shively v. ifeo^lby, and is made to dépend upon the law of Wisconsin. 
Besides, the learned justice seemed to intend to confine his language 
to land boundéd by a stream, properly so called, as distinguished 
from the sea, or arm of the sea, for he further said: 

"Nor is It necessary to controvert the proposition that In several of the 
States, by gênerai législation Or immémorial usage, the proprietor whose land 
is bounded by the shore of the sea, or an arm of the sea, possesses a similar 
right to erect a wharf or pier in front of his land, extending Into the waters 
to the point where they are navigable. In the absence of such législation 
or usage, howeVer, the common-law rule would govern the rights of the pro- 
prietor, at least Iti those stàtes where the common law obtalns. By that 
law the title to the shore of the sea, and of the arms of the sea, and in the 
solls under tide waters, Is, in England, in the king, and, in this country, in 
the state. Any érection thereon without license is therefore deemed an 
encroachment upon the property of the sovereign, or, as it is termed in the 
language of tiie îaw, a 'purpresture,' which he may remove at pleasure, 
whether it tend to obstruct navigation or otherwise." 

The learned Justice then stated the title of the state to the soil 
under tide waters as follows: 

"Upon the admission of California Into the Union upon eqnal footing 
with the original States, absolute property In, and dominiom and sovereignty 
over, ail solls tmder the tide waters wlthin her limits, passed to the state, 
with the conséquent right to dispose of the title to any part of said soils- 
in such manner as she might deem proper, subject only tp the paramount right 
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of navigation over the waters, so far as sucb navigation might be required 
by the necessitles of commerce -witla foreign nations or among the severàl 
States, the régulation of which was vested In the gênerai govemment. Acting 
upou the rights thus acqulred, the législature of the state, on the 26th of 
March, 1851, at its first session after the admission, passed an act disposlng 
of portions of the lands covered by the tide waters of the bay, in front of 
the city of San Francisco. That act is generally linown to the state as the 
'Beach and Water Lot Act.' " 

The case, therefore, îs authority that the act of 1851, as I hâve h re- 
tûfore declared it to be, is a rightful exercise of the povvers of the 
state; and it is adduced in Shively v. Bowlby as one of the later 
judgments of the suprême court, clearly establishing that the 
title and rights of riparian or littoral proprietors in the soil below 
high-water mark of navigable waters are governed by the local 
laws of the several states, subject to the rights grauted to the United 
States by the constitution. 

Shirley v. Bishop, 67 Cal. 545, 8 Pac. 82, does not militate against 
thèse views of the California laws. In that case, plaintiffs were the 
owners of a block of land in the city of Benicia, — whether land 
covered by water, or upland, does not appear. At any rate, it was 
bounded on the east by the navigable waters of Carquinez Straits, 
and the line of the permanent water front of the city of Benicia, es- 
tablished by an act of the législature of the state, approved March 
21, 1868. The défendants were attempting, under a franchise from 
the city of Benicia, to erect a wharf within three feet of plaintiiïs' 
wharf, and parallel to it for about 60 feet, — that is, in the navigable 
waters of the straits, and beyond the water front established by law. 
An injunction was granted, and rightly granted. By establishing 
the water front, the législature flxed a line beyond which wharves 
and other structures could not be extended (Yesler v. Commission- 
ers, 146 U. S. 655, 13 Sup. Ct. 190), and fixed the lines of the high- 
way. There was no question of riparian rights. The plaintiffs' 
rights were derived from the coïncidence of their eastern line with 
the water-front line established by the législature. If it had been 
further landward, the doctrine of Weber v. Commissioners would 
hâve applied. 

There only remains to be considered the claim of the défendants 
of the dedication of Lewis street, and the daim of the plaintiff of 
the revocation of the dedication, by the constitution of the state 
adopted in 1879. To support their contention, défendants cite the 
act of the législature approved March 11, 1858, entitled "An act con- 
ceming the city of San Francisco and to ratify and conflrm certain 
ordinances of the common council of said city;" an act approved 
April 25, 1862, amendatory of various acts relating to the city.' See 
St. 1862, p. 391. Section 1 of the ordinance confirmed by the first 
act is as follows : 

"That the plMi or map of the Western addition, reported by the commis- 
sion created under an ordinance of the last common council of the city of 
San Francisco, be adopted by this board, and be declared to be the plan of 
the city, In respect to the location and establishment of streets and avenues, 
and the réservation of squares and lots for public purposes in that portion 
of the then Incorporated limlts of sald city, lying west of Larliin, and South- 
west of Johnston streets." 
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SectioÉt 1 Gf the second act is as foUows: 

"AU tie original streets, aâ laid down upon the map now In the office of 
the clty and county surveyot otthe dty and county of San Francisco, signed 
by 0. H- Gough, Michael Hàyes, and Horace Hawes, commlssloners, and by 
John J, Hoff, surveyor, and generally known as the 'Van Ness Map,' and ail 
other streets, lanes, alleys, places, or courts, now deulcated to public use, 
or whlch shall be hereafter dedicated to public use, lying between the Bay 
of San Francisco and Johnston and Larkin streets, includlng the two last 
named streets, are hereby declared to be open, public streets, lanes, alleys, 
places, or coui-ts, for the purpose of thls law; and the board of supervisors 
of said clty and county are hereby authorlzed to employ the clty and county 
surveyor to ascertain and establish the Unes and width of ail or any of 
said streets, lanes, and alleys, and the sizes of said places or courts, when they 
shall deem it necessary so to do." 

I think this constitutes a dedication by the state. To support 
its contention, plaintiff cites section 2 of article 15 of the constitution 
of the state. It is as f oUows : 

"No IndîTldual, partnershlp or corporation, daiming or possessing the front- 
age or tldal lands of a harbor, bay, inlet, estuary or other navigable water 
In thls state, shall .be permitted to exclude the right or way to such water 
whenever it is requlred for any public purpose, nor to destroy or obstruct 
the free navigation of such water; and the législature shall enact such laws 
as wIU give the most libéral construction to thls provision, so that aceess 
to the navigable waters of the state shall be always attainable for the people 
thereof." 

Cîounsel say: 

"The provision to which we wish to direct spécial attention Is coutalned la 
section 2. It will be observed that thls section contains two separate and 
distinct prohibitions. In the flrst place, the right of way to navigable water 
must not be excluded. In the second place, the navigation of the navigable 
water must not be destroyed or obstructed. With the flrst of thèse prohibi- 
tions, we hâve nothing to do. We axe concerned only with the second. 
And, léaving out extraneous matter, thls prohibition Is as foUows: 'No 
indlvldual, partnershlp or corporation, clalming or possessing ♦ • * tldal 
lands of a harbor, bay, inlet, estuary or other navigable water in this state 
shall be permitted * * • to destroy or obstruct the free navigation of such 
water.'" 

Passing the point that titles or rights acquired could not be re- 
voked even by an amendment of a constitution, and the further point 
that plaintiff cannot plead the prohibition, I do not think its conten- 
tion can be sustained. The language of the constitution is directed 
at "individuals, partnerships or corporations;" and, besides, I can- 
not but believe that if it had been the intention to abridge the power 
of the législature to improve the harbors and establish uniform har- 
bor Unes, as it had been the practice, and may be nécessity, to do, 
such intention would hâve been explicitly declared. The order to 
show cause must, therefore, be discharged, the temporary restrain- 
ing order vâcated, and the application for injunction denied, and it 
is so ordered. 
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yOUNGSTOWN BEIDGB CO. v, KENTUCKY & I. BRIDGE CO. et al. 
(TRBASUEBE OF FLOYD COUNTY, Intervener). 

(Circuit Court, D. Indiana. November 21, 1894.) 

No. 8,918. 

Taxation— Vamditt of Assbssmbnt— Indiana State Board. 

The Indiana state board of tax commlssioners, having jurlsdiction to 
hear évidence and décide wliat property is assessable, détermine its vaine 
for the purpose of taxation, and assess property within the limita of tlie 
State, made an assessment upon the property of a bridge company own- 
Ing a bridge across a river between that state and an adjoining state. 
BM, that such assessment was not void because the board had, by mis- 
take, erroneously Included In such assessment a portion of the bridge ac- 
tually within such adjoining state. 

Suit in equity by the Youngstown Bridge Company against the 
Kentucky & Indiana Bridge Company and others. The treasurer of 
Floyd county, Ind., filed an intervening pétition, asking that the 
receivers of the défendant corporation be directed to pay certain 
taxes alleged to be due from such corporation. The receivers flled an 
answer to the pétition. Upon exceptions to this answer 

Miller, Winter & Elam, for intervening petitioner. 
Bennett H. Young, for receirers of de/endant Kentucky & I. Bridge 
Co. 

BAKER, District Judge. The treasurer of Moyd county, in the 
etate of Indiana, flled his intervening pétition in the above-entitled 
cause, asking that the receivers of the Kentucky & Indiana Bridge 
Company be directed to pay to Mm, as such treasurer, the sum of 
$5,693.13, being the amount due from said bridge company for state 
and county taxes. The receivers, answering the intervening pétition, 
allège that the taxes were not lawfully assessed upon the property 
of the bridge company, because the principal part of its property 
so assessed, consisting of a bridge across the Ohio river, with its ap- 
proaches and appurtenances, is located in the state of Kentucky, 
and that the assessment was made in a lump sum upon its property 
in both States. It is insisted for the receivers that the assessment 
is void, if not in vphole, at least pro tanto, because the state board of 
tax commlssioners were not, and could not be, clothed with power 
to make a valid assessment upon the property of the bridge company 
located in the state of Kentucky. For the petitioner, it is insisted 
that the state board of tax commlssioners is given jurisdiction to 
assess ail property of the kind hère assessed, within the limits of the 
state, and to hear évidence, and détermine its value for the purposes 
of taxation, and that its détermination is final and conclusive, in the 
absence of fraud. 

It is the settled law of this state that the state board of tax commis- 
Bioners is not a judicial tribunal, within the meaning of the consti- 
tution, and that it has only such quasi judicial powers as are pos- 
sessed by every public offlcer vested with discretionary powerj but 
when, in the exercise of its quasi judicial power, it has flxed the value 
ol property faUing within its jurlsdiction, and has assessed such 
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property, its action in that behalf is final, and cannot be avoided or 
set' aéide/ èièeî)t for f mud en the- part bf tlie board* - Kaflway Go. 
V. Backus, 13& Ind. 518, 83 N: E* 421v ¥pon its face, the assessment 
in question appears to be within the jnriçdiction of tbe board. It 
professes to be an assessment made u-pon tbe property oï the bridge 
Company in Floyd county, in the statê' of Indiana. It is conceded that 
a portion of the property' assessed is located in the state of Indiana, 
but it is iusisted that the board didnot confine its assessiaaënt to the 
property in this state, but included therewith property o| the bridge 
Company iocated in Kentucky. The précise question for décision, 
then, cornes dùwn to this: The board, pPofessing to assess property 
in this state, by mistake, erroneously assessed some portion of the 
bridge property actuaily located in Kentucky as though located 
within tiie state of Indiana. Jurisdiction is the power to hear and 
décide. The board is Vested with the power to hear aiïd décide, not 
only on thé Value of taxable property, but it must necessarily hâve 
the powèr'to hear aûd décide what piroperty is properly assessable. 
Its décision is no more void when it décides erroneously than when 
it décides correctly. It ië of the essence' of the power to hear and 
décide that the détermination may be érroheous as well as correct. 
To hold that jurisdiction islost because of an erroneous décision 
would be to pterturn principles as ancient and vénérable as the law 
itself. Before the board can lawfuUy fix an assessment, it must dé- 
termine that the property about to be assessed is the proper subject 
of assessment, and also the value which ought to be placed upon it 
for purposes of taxation. The détermination of the one is not 
more within its rightful Jurisdiction than the détermination of the 
other. Every fact necessary to support the décision of the board 
is as conclusively settled against collatéral attack as though ex- 
pressly found by it. "Absolute nuUities in judicial proceedings," says 
the suprême court of Louisiana in Stackhouse v. Zuntz, 36 La. Ann. 
529, 533, "aresuch as resuit from radical defects, omissions, and ir- 
regularities appearing on the face of the record, and are not dépend- 
ent on mattèrs en pais to be established aliunde." So the doctrine 
that a judgment appearing to be valid on its face cannot be contra- 
dicted by évidence aliunde, or by m.atters dehors the record, has^ 
been expressly decided in Indiana, in Eaile v. Earle, 91 Ind. 27, 
42; Phillips v. Lewis, 109 Ind. 62, 68, 9 N. E. 395; Kingman v. Paul- 
son, 126 Ind. 507, 26 N, E. 393; in Colorado, in Hughes v. Oum- 
mings, 7 Oolo. 203, 3 Pac. 928; in Missouri, in Scott v. Crews, 72 Mo.. 
261, 263; in Tennessee, in Byram v. McDowell, 83 Tenu. 581, 585;. 
Stanley v. Shaf|),,48 Tenn. 417; in Vermont, in Beech v. Eich, 13 
Vt. 595; in Wyoming, in Ex parte Bergman, 26 Pac. 914, 919. And 
the suprême courts of Illinois and Vennont hâve ruled that it can- 
not be controverted by plea. Wellborn v. People, 76 Hl. 516; Beech 
v. Eich, supra. As taxing Officers act jïidicially, and hâve gênerai 
and exclusive jurisdiction over asses&nients for purposes of taxation,, 
an error in assessing exempt property does not render the assess- 
ment Toid. So it was held in Louisiana concerning an assessment on. 
a schoolhouse owned by a church which was exempt by law. First 
Eresbyterian Church v. City of New Qrleans, 30 La. Ann. 259. It. 
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was held in Minnesota that a tax judicially assessed is not void be- 
cause the land was exempt (County of Chisago v. St. Paul & D. E. 
Co., 27 Minn. 109, 6 N. W. 454); and th.e same ruling was made in 
England in respect to an assesément of a poor rate to the occupier 
of land, exempt because it belonged to a literary society (Birming- 
ham V. Shaw, 10 Adol. & E. [N. S.] 868, 880, 59 E. C. L. 867, 879). 
The record of the state board of tax commissioners cannot be con- 
tradicted, varied, or explained by évidence aliunde, touching any 
matter whose décision is committed to it, any more than can the 
record of a CQurt of gênerai jurisdiction. Kailway Co. v. Backus, 
supra. And it is clear, beyond dispute, thait among the things ex- 
pressly committed to it is the détermination of what property is 
properly subject to assessment by it. This is the first question 
which it must détermine in the exercise of its jurisdiction. Some 
tribunal must be intrusted with this power, and the législature has • 
Conflded it to a board composed of the most eminent personages in 
the state. The power is an important and délicate one, which can- 
not be administered with unerring certainty in every case, but its 
déterminations are as likely to be unmixed with error and partial! ty 
as any other tribunal to which thèse questions could be committed. 
In the absence of fraud, the citizen whô is aggrieved by its erroneous 
judgments must submit, without remedy. It foUows that the answer 
is insufScient. 



HOOK et al. v. BOSWORTH et al. 

(Circuit Court of Appeals, Seventh Circuit. November 27, 1894.) 

iio. 170. 

.1. Railkoad Foreclosuke— Appointmhnt of Receiver— Op Railroad not a 
Paeïy. 

A suit was brouglit by the trustée of a mortgage, made by the C. Ry. 
Co., for the foreclosure of such mortgage, and in such suit receivers were 
appointed, not only of the property of the C. Ry. Co., but of that of 
several other railway companies, not mentioned in the mortgage or made 
parties to the bill, but which were operated with the défendant company 
in one System, upon some plan not disclosed by the record; and certain 
pétitions, cross pétitions, and bills of parties whose relation was not shown 
by the record, were Consolidated with the foreclosure suit; and the receivers 
so appointed were afterwards ordered to turn over the property of the J. Ry. 
Co., one of such other companies, to that company. Held, that the court 
was without jiirisdiction to appoint receivers of the property of such 
companies, other than the défendant; that the order making such ap- 
pointment. If not absolutely void, was revoked as to the J. Uy. Co. by 
the direction to the receivers to retura Its property to that company; and 
that the court could not direct persons who had recelved moneys be- 
longlng to such company to turn them over to the receivers. 

2. Same— Rbceivbe's Right to Eaeninbs. 

Where a railroad mortgage contains a provision that untll default the 
mortgagor shall remain in possession of the railway, etc., exercise its 
franchises, and coUect and use Its revenues, a receiver appointed In a 
suit for foreclosure of the mortgage, the flling of the bill constituting the 
first demand for possession of the road, is not entitled to moneys earned 
by thé railroad company prior to the flling of the bill, though not pald 
until after the appbintment of the receiver. 
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Ob Appeal from the Circuit CJourt of the United States for the 
SouthéWiDlstrict of minoia 

Pétiti<Mi in thé nature of a bjll in equity by G. H. Bosworth and 
E. Elleiy Andersen, receiverS of the Chicago, Peoria & St Louis Rail- 
way Cottipany, against WilMam S. Hook aad Marcus Hook, to require 
défendants to pay petitioners certain money collected for transporta- 
tion of mail. Petitioners obtained a decree. Défendants api)eal. 
Reversed. 

Isaac L. Morrison and Thomas Worthington, for appellants. 
Bluford Wilson (Philip Bàrton Warren, 6t counsel), fpr appellees. 

Befor« WOODS and JENKENS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

JENKINS, Circuit Judge. The Chicago, Peoria & St. liouis Rail- 
way Company owned a railway in the state of Illinois extending 
from the city of Pekiu to Jacksonville, with a branch line from 
Havana to Springfield. The Jacksonville, liouisville & St Louis Rail- 
road Qoimpany owned a railway extending from Jacksonville to Cen- 
tralia, a distance of about 112 miles. Tte Litchfleld, CarroUton & 
Western Railroad Company and the Louisville & St Louis Railway 
Company were respectively the owners of other Unes of railway, 
the record not disclosing their location. It may be inferred, how- 
ever, that they connected at one or more points with the other rail- 
ways mentioned. Each railway Company was an independent cor- 
poration, and it is to be inferred from the record, ^though not 
speciflcally so stated, that thèse several Unes of railway were 
parts 6t one gênerai System, and were operated together under some 
arrangement not disclosed by the record. On the 21st day of 
September, 1893, the Mercantile Trust Company of New York filed 
its bill in the court below against the Chicago, Peoria & St Louis 
Railway Company to foreclose amortgage or trust deed upon the rail- 
way from Pékin to Jacksonville and from Havana to Springfield. On 
the same day the court appointed the appellees receivers of the 
linés of railway mentioned. The order provided, among other 
things, that the receivers should forthwith be in possession of, 
operate, and maintain said railway and premises — 

"Belng the railroad of the Chicago, Peoria & St Louis Ballway Company, 
comprislng also the Jacksonville, Louisville & St. Louis Railroad Company, 
the Litchfleld, CarroUton & Western Railroad Company,. and the Louisville 
& St Louis Railway Company, and Includlng a partially constructed line of 
railway northwestwardly from Havana, together with ail the constituent 
railroad Unes now operated by said Chicago, Peoria & St. Louis Railway 
Company, commonly known as the 'Jacksonville Southeastem Line,' more 
fuUy and partlcularly descrlbed as foUows, to-wlt: Extended, lylng, and 
belng a railroad from the city of Pékin, through the countles of TazeweU, 
Mason, Oass, to and through the city of Jacksonville, in the county of Mor- 
gan; and thence, through the said county of Morgan and the countles of 
Macoupln and Montgomery, to and tbrough Litchfleld; and thence, through 
the countles of Montgomery, Macoupln, Madlson, and St. Clair, to Bast St. 
Louis, In the said last-named county; and from Litchfleld southeasterly, 
through the countles of Montgomery, Bond, and Clinton, to Centralla, in the 
county of Marlon; and thence through the county of Marlon, to Drivers, In 
the county of Jefferson; and from Havana, in said county of Mason, to 
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Petersburg, In the county of Menard; and tlienoe to Springfleld, In the 
county of Sangamon; also, from Barnett westerly through CarlinvUle, In 
sald county of Macoupin; thence through Carrollton, in the county of Grecne, 
to Columbiana, on the Illinois river,— together with ail interests in, and con- 
tract rights and privilèges for, the use of the Peoria & Pékin Union Eall- 
way from the said city of Peliin to the clty of Peoria, In the county of Peoria, 
and ail terminal contract rights and privilèges at Bast St. Louis, ail in the 
State of Illinois, together with ail equipment owned, leased or held in car 
trusts or otherwise, and the tolls, rents, incomes, franchises, issues, and 
profits of the said Chicago, Peoria & St. Louis Railway Company and its 
sald constituent companies, and ail thelr appurtenances, as well as thelr land 
and other premises as now held, used, and operated by the said company, as 
fully described in thelr existing mortgages, deeds of trust, leases, contracts, 
and other évidences of title and possession, référence thereto, for greater 
certainty, to be had, with aJl property rights, powers, privilèges and fran- 
chises and equities now owned, possessed, held or controUed by the said the 
Chicago, Peoria & St. Louis Eallway Company; it belng the purpose and 
Intention of this order to clothe the sald receiver with ail property rights, 
powers, privilèges, and franchises now owned, possessed, held, or con- 
trolled by the said the Chicago, Peoria & St. Louis Eallway Company, or 
any of the sald constituent or alflliated Unes now under a common manage- 
ment as the Jacksonville Southeastem Line.' " 

The bill of complaint in that case contained no référence to 
the Jacksonville, Louisville & St. Louis Bailroad Company, or to 
any other of the companies above mentioned. Neither of them was 
a party to the bill, nor is any statement made therein of the manner 
in which, or the company by whom, such Unes of railway were oper- 
ated. The prayer of the bUl, in addition to the usual prayer for 
f oreclosure, asked for a receiver of the property covered by the mort- 
gage of the Chicago, Peoria & St Louis RaUway Company, which 
mortgage did not affect any of the Unes referred to other than those 
of that company. On the same day the court below ordered that 
certain pétitions, cross pétitions, and bUls in the cases against the 
Chicago, Peoria & St Louis Eailway Company, namely, R J. Cavett, 
receiver (entitled and flled in the cause of the Mercantile Trust Com- 
pany against the St. Louis & Chicago Eailway Company et al.), 
John M. Coughlin et al. (entitled and filed in the intervening pétition 
of R J. Cavett, receiver), Woodward & Tieman Printing Company, 
the St Louis & Eastem Railway Company, and the Atchison, Topeka 
& Santa Fé Bailroad Company, be Consolidated with the foreclosure 
suit mentioned, and under the title of that suit, and that they there- 
after proceed under said name as one suit, with ail rights reserved. 
The record before us is silent with référence to the character of 
those pétitions, cross pétitions and cross bills, or of the suit against 
the St. Louis & Chicago Bailway Company. The receivers so ap- 
pointed took possession not only of the property of the Chicago, 
Peoria & St. Louis Railway Company, but also of the Unes of rail- 
way of the other companies mentioned. On the 5th of December, 
1893, the court directed the receivers to retum to the Jacksonville, 
Louisville & St Louis Bailroad Company its railway and property. 
On the 9th of December, 1893, one Henry W. Putnam filed Ms biU 
against the Jacksonville, Louisville & St. Louis Bailroad Company 
for the foreclosure of a certain mortgage or trust deed upon the line 
of railway of that company from Jacksonville to Centralia, and 



448 ÏBDERÀL REPORTEE, V61. 64. 

.j^g^'^if 'làe appoiniitp.eijl: àt a r^éiTer, aud on; 0k âay Mî. 1g, P. 
WhèiBleE waaappoiateâ mil receiTer, Thereiipon, on ihat day, an 
ordéF waS entered by thé court in the case of'the Mercantile Trust 
OœfailiÈiny'agàinst the Ghlcago, Peor^a & St. Louis Eailway Company, 
reèïpQg iàië appointtueUt pf a reCeiyér of the Jack^onyUle, Louisville 
& St, I^]iïis3aUroad Company in the Putnam suit,.and directing that 
the property of that company be tumed over and delivered by the 
app#e,es to, and that the accounting With respect to its management 
thër||:à|pïe ordered to Itj^reiidered by them to that çompany be made 
witïij'sits receiver. For the quarter ending Octobér 1, 1893, tliere 
became due to the Chicago, Peoria & St. Louis Bailway Company 
from the United StateSj for the tfansportatioh of the mails over its 
line of ràilway, the sum of $4,632,63, of which aniOTliit |453.20 was 
eamed after September 21, 1893, and the rèmain'der was earned 
prior to the Ôling of the biH of foreelosure and the appointment of 
the receiversj For the sanie quarter there becanie due to the Jack- 
souTille, LoùisVille &'St. l^ouis Railrdad Coûipaiiy fi'om the United 
States, for transportation of maîls bvér its line of railway, the sum 
of $2,653.5s6. On the 20th of January, 1894, the appellees, as re- 
ceivers of the Chicago, Peoria & St. Louis Bailway Company, filed 
their pétition in the suit; of the Mercantile Trust Company of New 
•York against that company, that the appelants, William S. and 
Marcus ^op^k, who had received from the United States the several 
sums of mopey mentionedxbe required to pay over thesame to them. 
To this pétition the Messrs. Hook n^ade ans:werj setting forth that 
Williapi S,,,lB[ook was, and had fqr many years been, presidept and 
gênerai jnajoager of the Chicago, Peoria & St. Louis Eailway Com- 
pany, and ifarcus Hook its auditor and treasurer; ihat they had re- 
^ived from the United States the sum of |4,632.63, the compensa- 
tion f or piftil service over that road from July 1, 1893, to October 1, 
1893; that William 8. Hook, upon receiving the usual warrant, trans- 
ferred the sanie to Marcus Hook, the treasurer of the company; that 
of said money tîxe sum of |453.20 was eamed by the road between 
September 2J[ and September 30, 1893, and since the flling of the 
bill and the appointment of the receivers, and which amount Marcus 
Hook offeireii to pay to them; and that the balance of the money 
had been "applied in the payment of debts contracted on account 
pf the operating of sucli Une of railroad, and which in equity should 
be paid." ïhe answer further admits the receipt from the govern- 
inent of $2,6^3.56. for transportation of mails over the Jacksonville, 
Louisville & St. Louis Eailroad, and that Mr. William S. Hook re- 
ceived the sa^ne as gepçral manager of that railway company. The 
mortgages or trust deeds upon the two several railways each con- 
tained a provision ttiflt "UntU default shaU be made by thé said 
party of the ftrst part, it^ successors or assigns, in the payment of 
mterest pr principal of said bonds, or the due observance of the 
. covenants àpd agréemehts hereinafter contained oi^ the part and be- 
half oif the said party çf the flrst part, the said party of the first part, 
its successpr^ or assi^s, shall be suflEerçd and permitted to remain 
in actual possession ôf said railway and premises, and to exercise 
the îranchisès and rights rèlating thèreto, and to coUect, receive. 
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and use revenues and profite thereof in any manner -wkich shall not 
impair tlie lien created by thèse présents." The matter of the péti- 
tion was heard by stipulation of the parties "upon the pétition and 
answer thereto, with the right of either party to refer to, and make 
a part of the record, any of the files in said consolidated cause, and 
also the exhibit filed in the case of Henry W. Putnam against the 
Jacksonville, Louisville & St. Louis Railroad Company, and the in- 
terlocutory order entered in said cause appointing Samuel P. Wheeler 
receiver of the last-named railroad, and the bond and oath of office 
of said Wheeler." Upon the hearing of the pétition the court ren- 
dered a decree that the appellants had wrongfuUy appropriated the 
several sums of money mentioned, and directed them forthwith to 
pay OTer to the petitioners, 0. H. Bosworth and E. Ellery Andersen, 
the receivers of the Chicago, Peoria & St. Louis Railway Company, 
the sum of |4,632.63, with interest from the date of the decree, being 
the amount received for mail service upon the Chicago, Peoria & 
St Louis Railway, and also the sum of |2,653.56, with like interest, 
being the sum received for transportation of maUs over the Jackson- 
ville, Louisville & St. Louis Railroad. The appellants bring hère this 
decree for review. 

1. We are unable to understand upon what principle the appellees, 
receivers of the Chicago, Peoria & St. Louis Railway Company, can 
maintain the right to recover of the appellants the moneys received 
by the latter for mail service over the Unes of the Jacksonville, Louis- 
ville & St. Louis Railroad Company. The latter company was not a 
party to the suit in which the appellees were appointed receivers. 
ïhere was neither attack therein made with respect to this railway, 
nor any daim asserted to its possession. The company was neither 
served with process in that suit, nor did it appear therein. The 
court therefore never acquired jurisdiction in that suit to appoint 
receivers of its property. The order would seem to hâve been passed 
upon the assumiîtion that, because ail the lines were practically 
component parts of one System, the public interest would be con- 
served by the continuance of such management under one head. It 
is not made clear to us that such necessity existed, nor are we in- 
formed why thèse separate and distinct lines of railway, although 
co-operating with each other in the conduct of business, could not 
be operated under separate management. Possibly it is to be pre- 
ferred, if the interests were identieal, that it should be under a single 
management. That is matter for those pecuniarily interested in 
the several railways. Such considération, however, cannot avail 
to give the court jurisdiction over the property of one not a party to 
the suit, and with which it was in no légal sensé. conCerned. The 
mortgage upon the Chicago, Peoria & St. Louis Railway in no way 
affected the property of the Jacksonville, Louis\111e & St. Louis Rail- 
road Company, and the bill was wanting in any averment which would 
sanction the taking possession by the receivers of the property of the 
latter company. As before stated, we are not informed by the record 
of the nature of the intervening pétitions consolidated with that fore- 
closure suit. It is intimated that they were by creditors of the Chi- 
cago, Peoria & St. Louis Railway Company for debts contracted by 



448 EEDBRAL KBFOBTEB, Vol. 64. 

it in the managemeiït of ail the Unes of railway mentioned. We are 
not informed by the record of the nature of the arrangement, if 
any, under which thèse Unes weve operated as one System. It may 
possibly be that, while one railway company operating the entire 
System would be responsible for aU debts it incurred, creditors might 
also hâve a remedy over against a "constituent or affiliated" company, 
80 called, for debts applicable to the management of a particular 
Une. That would dépend upon circumstances not hère disclosed. 
Such right of action would not, however, warrant the taking posses- 
sion ofits property by receivers of another railway in a suit to which 
it was not a party. We should do violence to a fundamental prin- 
ciple of the law to uphold the right of receivers of one corporation 
to také possession of the property of another not a party to the suit 
in which such appointment is made. ~No one should be concluded 
without his day in court 

It is ihsisted that the directioii to the receivers to take into their 
possession and control the railway of the JacksonvUle, Louisville & 
St. Tmxôs Bailroad Company was voidable merely, not void. We 
cannot asaent to this contention. If, however, such direction was 
merely voidable, the order in that regard was, before this pétition, 
set aside and revoked. In a suit to which that company was a 
party, another has been appointed its receiver, and thèse appellees, 
in the suit in which the decree under review was rendered, and before 
this pétition, directed to turn over the property of that company 
which came to their possession to such receiver. If, under the order 
of September 21, 1893, they acquired any right whatever over the 
property of that company, that right was extinguished by the order 
of December 5, 1893. Subject to the accounting ordered, their func- 
tions with respect to that company therefore ceased, if they ever had 
lawful right, and they thereafter had no more authority to collect 
debts due to that company than a étranger would hâve. If there 
exista any liability on the part of the appeUants with respect to the 
transaction in question, that liability is to the receiver of the com- 
pany, Mr. Wheeler, and not to the appeUees. We perceive no ground 
upon which that portion of the decree can be sustained. 

2. The amount received for mail service for the quarter ending 
October 1, 1893, was, with the exception of the sum of 1453.20, eamed 
by the Chicago, Peoria & St Louis EaUway Company prior to the 
appointment of the receivers on September 21, 1893, but received 
by the appellant William S. Hook subsequently to such appointment. 
The bill flled that day was the flrst demand by the trustée for posses- 
sion of the road. It has been repeatedly held, under clauses similai' 
to that contaîned in this mortgage, that the mortgagee is not entitled 
to the rents and profits of the mortgaged premises until he takes 
actual possession, or unta possession is taken in his behalf by a re- 
ceiver, or until, in proper f orm, he demands and is refused possession. 
Bailroad Co. v. Cowdery, 11 Wall. 459; Gilman v. Telegraph Co., 91 
U. S. 603; Bridge Oo. v. Heidelbach, 94 U. S. 798; Teal v. Walker, 
111 U. S. 242, 4 Sup. et 420; Macalester's Adm'r v. Maryland, 114 
TJ, S. 605, 5 Sup. et 1065 ; Grant v. Insurance Co., 121 U. S. 105, 7 Sup. 
et. 841; Dow v. Bailroad Co., 124 U. S. 652, 8 Sup. Ct 673; Sage v. 
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Bailroad Co., 125 TJ. S, 361, 8 Sup. Ct. 887. So that the complainant 
trustée, or the receivers as its représentatives, hâve no right to the 
earnings prior to the flling of this bill. As to the amount eamed 
since the bill was filed, there is no contention. The appellants con- 
cède the right of the appellees thereto. What right the receivers 
would hâve to the fund earned prior to the flling of the bill, if they 
represented judgment creditors, we do not find it necessary to dé- 
termine. As we hâve before observed, the record discloses that cer- 
tain intervening pétitions, cross pétitions, and bills (some of them 
filed in the cause of the Mercantile Trust Company against the St. 
Lo-^is & Chicago Eailway Company, of the nature of which suit we 
are not informed) were ordered to be Consolidated with the principal 
cause for the f oreclosure of the trust deed or mortgage. The record 
îs wholly silent with respect to the nature of those pétitions, cross 
pétitions, and bills, and to the character which the petitioners, cross 
petitioners, and complainants therein assumed. We are only told 
that those proceedings, whatever they were, were consolidated with 
the principal suit. The stipulation under which the hearing was 
had reserved the right to either party to make part of the record upon 
euch hearing any of the files in the consolidated cause, but from the 
certiflcate of évidence it appears that noue of thèse intervening péti- 
tions or bills were presented in évidence or considered. We are 
theref ore unable to say that the appellees represent creditors as well 
as the trustée. We cannot, therefore, adopt the suggestion of coun- 
eel that thèse intervening pétitions, etc., represent "labor, supply, 
and trafflc balance creditors." The fact does not appear from the 
record. We cannot assume it. It is, moreover, to be observed that 
by the stipulation the cause was heard "upon the pétition and answer 
thereto," with right reserved to make part of the record certain ex- 
hibits mentioned. The pétition hère was in the nature of a bill in 
equity. The answer thereto asserted that the moneys in question re- 
ceived by the appellees for the earnings of the road prior to the re- 
ceivership had been by the appellants "applied in the payment of 
debts contracted on account of the operating of such line of railroad, 
and which in equity should be paid." No issue was taken upon this 
answer, but the hearing proceeded upon the express agreement, as 
we construe it, that the facts stated in the pétition and answer 
should be taken as true, 1;he rule being that, in case of inconsistency 
between the bill or pétition and the answer, the averments of the 
latter must be taken to be true. According to this record, there- 
fore, the appellants hâve expended this money in the disoharge of 
obligations incurred in the opération of the road which in equity 
should be paid. It would seem inéquitable, under such circumstan- 
ces, that they should be called upon to respond to the receivers for 
the amount so paid, unless possibly it might be claimed that they 
had no right, after the appointment of receivers, to receive or to so dis- 
burse the money as against représentatives of creditors, appropriating 
it wholly to the payment of debts of their sélection, when the debts 
discharged had only right to share ratably with other indebtedness 
of the corporation. We are, however, from this record, unable to 
v.64F.no.4— 29 
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regard Ûiese receivers as representatiyes of othérs tlian the trustée of 
the mortgiage, who is not entitled to the earnings prior to the receiver- 
ship. Tbe decree will be reversed, and the cause remajided for lur- 
ther proceédings in conf<]miîity with this opinion. 



SOUTHERN CALIFORNIA MOTOR-EOAD CO. v. UNION LOAN & 
TRUST 00. et al. 

(Circuit Court of Appeals, Nlnth Circuit October 2^ 1894.) 

No. 129, 

1. RailkoXi» Moetgage— Usxjàl Covenawts— Allowances to Ocunsbl. 

A reBOlutlon of a board of dlrectors of a rallroad compaHy, authorizlng 
an Issue of bonds, dlreç^ed that such bonds should be secured by a mort- 
gage "with the usual covenants and agreements." Beld, that a covenant 
that the trustées should be entitled to just compensation, and to be re- 
imbureed for ail neceSsaty expenses, "ineludlng expénsès; of ail necessary 
attom«ys, counsel, or agents in and about said trust," is properly Inserted 
In the mortgage, and Justices the court in allowlng counsel fées in a 
suit for foreclosure of the wortgage. 

8. Counsel Fbes— Amount of Allowangb. 

The amount of an aUpwance for counsel fées is, neéessarlly, to a great 
estent within the sound discrétion of the trial court; and, flnding nothing 
to indicaté an abuse of discrétion, this court déclines to reduce an allow- 
ance of $1Ç,000 in this case. 

3. KAiLKOAn MoRTSAGE— Chattel Mobtgaoe Act. 

Whèire à st^tute of a State (Civ. Code Cal. § 456) makes spécial provision 
for the mortgage by rallroad compaiiies of their propèrty and franchises, 
a mortgage by such a company of Its propèrty and franchises, though in- 
cluding locomotives and rolling stock, is not subject to the provisions of 
another statute (Id. §§ 2955, 2959), relating generally to chattel mort- 
gages, and requlring such mortgages to be accompanied by an affldavlt 
of good f alth. 

!Appeal from the Circuit Court of the United States for the South- 
ern District of California. 

This was a suit by the Union Loan & Trust Company against the 
Southern California Motor-Eoad Company and others to forpclose 
a mortgage. Décisions were rendered respecting the payment of 
certain moneys for grading and macadamiziug (49 Fed. 267), and, on 
motion of défendant, for payment of its counsel fées (51 Fed. 10(i). 
On final hearing, a decree of foreclosure and sale was entered. 51 
Fed. 840. The Southern California Motor-Eoad Company appeâls. 

B. E. Houghton, for Southern California Motor-Eoad Co. 
Charles D. Houghton, for Mary A. Franklin. 
Curtis, Oëter & Gurtis, for San Bernardiho Nat Bank. 
Edwin H. Lamme, for Union Loan & Trust Co. 
W. J. Curtis and Chapman & Hendrick, for First Nat. Baûk of 
San Bernardino. 

Bef ore McïdîîrarA and GILBEET, Circuit Judges, and HAWLEY, 
District Jùdge. 

HAWIiE'Y; District Judge. This is a suit in equity brought by 
the Union iLoan & Trust Company, as trustée, to foreclose a mort- 
gage executed by the Southern California Motor-Eoad Company, to 
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secure thie payqieRt cf. certain of its bonds which were issued to 
enable it to construct its road. The principal question involved 
upon tàe appeal was whether the bonds were regularly issued, and 
the oral arguments were directed to that question; but, since the 
cause was argued and submitted, appellant has withdrawn froni 
the considération of this court "ail opposition interposed * * ♦ 
to the invalidity or irregularity of the issue, or to the invalidity or 
irregularity of the transfer or sale of the bonds in suit" This with- 
drawal leares only two questions for considération, viz.: First. Did 
the court err in the matter of the allowance of counsel and receirer's 
fées? Second. Did the court err in ordering, by its decree, that 
the sum of |12,000 should be retained out of the proceeds of the sale 
of the property of said motor-road company to satisfy the claim of 
the First National Bank of San Bernardine? 

1. The contention of appeUant is that no authority was ever given 
by the stockholders or board of directors to include in the mortgage 
the allowance of any counsel fées, and that no provision was made 
in the mortgage for the allowance of the same. This contention 
cannot be maintained. The resolution of the board authorizing the 
issuance of the bonds ordered that they should be secured by a first 
mortgage or deed of trust, "with the usual covenants and agree- 
ments to fully secure the payment of said bonds," etc.; and the 
mortgage contained a coyenant that the trustée should be entitfed 
to just compensation, and to be reimbursed for ail necessary erpendi- 
tures, "including expenses of ail necessary attomeys, counsel, or 
agents in and about said trust, to be paid by the party of the ûrst 
part." We are of opinion that this is such a "usual corenant" as 
was authorized by the board to be inserted in the mortgage, and 
that it justifies the action of the court in allowing counsel fées herein. 
The court allowed the sum of f 15,000 as counsel fées, and allowed 
the receiver for his services at the rate of |6,000 per annum. 
Thèse allowances are claimed by appellant to hâve been excessive 
and wholly unwarranted. The compensation to be allowed to 
counsel and receivers must in ail cases be determined according 
to the circumstances of each particular case, and should corre- 
spond with the degree of care, responsibility, and ability that is 
requlred. Allowances of this character are necessarily, to a great 
extent, within the sound discrétion of the trial court, "since it has 
far better means of linowing what is just and reasonable than an 
appellate court can hâve." Stuart v. Boulware, 133 U. S. 78, 82, 
10 Sup. et. 242. We flnd nothing in the record which would justify 
us in saying that the court abused its discrétion, and we décline to 
interfère with the action of the court in this respect. 

2. The mortgage given by the motor-road company is prior in date 
to the attachments under and by virtue of which the First National 
Bank asserts its lien upon the rolling stock of said company. The 
statute of Califomia provides that chattel mortgages may be made 
upon "locomotives, engines, and other stock of a railroad." Civ. 
Code, § 2955. And section 2957 provides that: 

"A mortgage of Personal property is void as against creditors of the mort- 
gagor and subséquent purcliasers and incumbrancers of the property in good 
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falth and for value, unless, Ist, It Is accompanied by the affldavlt of ail the 
parties tbëreto that It Is made In good falth and wlthout any design to hln- 
der, delay, or defraud creditors," 

The mortgage not being accompanied by such an affidavit; the 
circuit court held tliat the attachment liens of the bank were su- 
perior to the mortgage. Union Loan & Trust Co. v. Southern Cali- 
fomia, Motor-Road Co., 51 Fed, 851. There is a great diversity of 
opinion upon this question in the djififerent state courts where no 
express statute exista upon the subject. Jones, By. Sec. § 150. 
Several of the states, owing to the conflict in the décisions of the 
courts, hâve settled the matter by direct législation. In ail of the 
décisions which hold that the locomotives, engines, and other roUing 
stock of a railroad are subject to the provisions of the act relating 
to chattel mortgages it is concedéd, if thè question is referred to, 
that, if there is an independent statute of the state àuthorizing rail- 
road companies to mortgage their corporate properiy an*! franchises 
to secure, the payment of their bonds, tbe chattel-mortgage act would 
not be , applicable, because it must be and is universally acknowl- 
edged that it is within the power of the législature of a state to 
regulatethe mode and prescribe the manner in which the real and 
Personal property within the state may be conveyed or mortgaged. 
The Civil Code of Califomia, in dealing with the subject of railroads 
and oif corporate stock, provides that railroad corporations, for the 
purpose of constructing and completing, their roads, may, among 
other things, "mortgage their corporate property and franchises." 
Civ. Code, § 456. There are no conditions attached to this power. 
It is absolute, and gives to the railroad the right to mortgage its 
Personal, as weU as real, property for the purpose mentioned, with- 
out incumbering it with any of the conditions attached to the 
chattel mortgage act The act relating to chattel mortgages may 
be applicable in cases where a mortgage is given by a railroad com- 
pany siipply upon its "locomotives, engines, or other stock," wholly 
independent and separate from its franchises and other corporate 
property; but when the mortgage of a railroad company, as in the 
présent ca^e, covers personal property in connection wili the real 
estate and corporate f rancliises, as it is authorized by statute to do, 
such a mortgage créâtes a valid and binding lien on its personal 
as well as its real property, and the provisions of the chattel-mort- 
gage act haye no application to such a mortgage. 

The decree of the circuit court is hereby modified by striking out 
therefroHi that portion wUch provides for a réservation of the sum 
. of |12,0()O trom. the proceeds of the sale, to be applied to the payment 
of the claim of the First National Bank of San Bernardino, and in 
ail other respects it is afflrmed. The Union Loan & Trust Company 
is entilieà to recover its costs herein against appellant. Appel- 
lant is entitled to recover from the First National Bank one-tenth 
of the costs of the record on appeal, and aU other costs by it in- 
curred in presenting the issues between it and the bank. 
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RISLBY T. VILLAGE OF HOWBLL. 

(Circuit Court of Appeals, SIxth Circuit October 16, 1894,) 

No. 174. 

Municipal Bonds— Validitt—Fbaud in Exbrctsb of Powek to Issue. 

If, in municipal bonds, the récitals of facts, taken collectively, are such 
as naturally and reasonably would inspire the confidence and belief 
of purchasers in the existence of the conditions which would make their 
issue lawful, and that was the Intended and expected conséquence of 
Incorporating those récitals In the bonds, a bona fide purehaser would not 
be chargeable with notice, and defeated in his right of recovery as such, 
by the fact that an ordinance, recited in the bonds by its date only, mis- 
appropriated the bonds to an unlawful use. Hackett v. Ottawa, 99 TJ. S. 
86, followed. 

In Error to the Circuit Court of the United States for the Eastem 
District of Michigan. 

This was an action by Oliver H. K. Eisley against the village of 
HoweU on certain bonds and coupons. Judgment was given for the 
défendant. 57 Fed. 544. PlaintifE brings error, 

This case was brought hère upon a writ of error to the circuit court for 
the Eastern district of Michigan. The facts were found by the court, a jury 
havlng been waived. Upon the facts thus found the conclusions of law were 
resolved against the plaintifC, and, judgment in conformlty therewith havlng 
also been rendered against him, he sued out this writ, alleging that upon 
the facts found the judgment should hâve been for hlm. The action was 
brought to recover the amount claimed to be due upon certain bonds and cou- 
pons issued by the défendant 

The législature of the state of Michigan in 1885 passed an act (found In 
the Local Acts of that year at page 16) authorlzing the common council of 
the village of Howell to borrow money on its faith and crédit and to issue 
its bonds therefor, to the amount of $20,000, which should be expended in 
making public improvements in the village, upon a vote of a majority of the 
electors of the village in favor of such loan, at a meeting called as provided 
in the act This power was substantially conferred by the flrst section. Sec- 
tion 2 provided for the manner of taking the vote. Section .3 provided that: 
"If such loan shall be authorized by a majority of such electors, said bonds 
may be issued in such sums not exceeding the amount herelnbefore limited, 
and payable at such tlmes with such rates of interest, not exceeding six per 
centum per annum, as the said common council shall direct, and shall be 
slgned by the président of said village and countersigned by the recorder of 
said village, and negotiated by or under the direction of said common coun- 
cil, and the money arising therefrom shall be appropriated in such manner 
as said common council shall détermine for the purpose aforesaid, and 
the said common council shall hâve power, and it shall be their duty, to raise 
by tax upon the taxable property of said village, such sum or sums as shall 
be sufflcient to pay the amount of said bonds and the interest thereon as 
fast as the same may beeome due." This act was approved February 25, 
1885, and ordered by the législature to take immédiate effect On the fol- 
lowing 5th day of March the common coimcil of the village passed a reso- 
lution to submit to the electors the question whether money should be raised 
to the amount of $20,000, to be secured by the bonds of the village, for the 
purpose of making public improvements therein, and directing the manner 
of the submission. The élection was held on the 23d day of March ensuing, 
In accordance with the provisions of the above resolution, and resulted in a 
vote of 437, In a total vote of 443, In favor of the proposition submitted. The 
vote was canvassed by the common council, and the resuit minuted in its 
records. No action was taken by the common council in référence to the 
subject untll the 12th day of August 1885, upon which day it adopted an 
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ordlnance recltlng the above-mentloned act of the législature and the vote 
of the electors in J^Vior- of. tiie 'Joan, resolving;. t^iat tlie village borrow the 
said sum of $20,000', ât 6 per cent iriterést, payable semlannually on the Ist 
days of |,imgfa^â ï)eeember la each year until paid, for mailing public im- 
provements in the village; and further resolving ''that the Toledo, Ann Arbor 
& North Michigan Railroad Company is a public improvement In the village 
of Howell." The ordlnance then proceeded to déclare that bonds to the 
amouHt et' $20,000, payable wlth interest at 6 per cent., at times and in 
amounts thêiPèlïi speelfled, be iSsued in aid of said railroad company, and 
payable té Jabié^ M. Ashley, Jr., the agent of the company, or bearer, but 
not tô' Bë dièiivfeïed to him except in accordance veith a contract between 
Ashley, thé Milrbad Company, and the village, of that date. The substance 
of tiie côMÎJtét' COhsisted of provisions relating to the conditions and time 
when thê.'-botidS'! shoùld be dellvered to the payée; the principal condition 
being thait lÉë coinpany's road should be bullt ready for the running of trains 
between. ew^lii! stècifled locallties, and a certifleate to that etfect of the 
State railroad commissloner be made and flled with the Foutth National 
Bank of New ïçrk, whlch was in the meantime to hold the bonds as depos- 
lt<)Tf:''iMh W^an attempt by one of thé citizens of the tillage to prevent 
by légal measures the issuance of the bonds, but it was evaded by the com- 
mon c<^ijincil^,and the bonds were transmitted to the bank in New York. At 
the tlnie\pf ,'tli'e maklng and dèpositing of the bonds in the bank they were 
not séàlea, thé Village having no seal; but subsequently ohé was procured, 
and the président of the common council proceeded to New York, and there 
sealed the bonds. , ^ 

On or about the 25th day of September, 1886, the railroad ,cbmmissioner of 
the State tnade the eertificate required by the contract àbove mentioned, 
showing the performance of the conditions. It was flled wlih the bank in 
New York, and the bonds were; th,éreupon delivered by it to the payée, James 
M. Ashley, Jr. ■ The bonds wf^ aÙ Jn the foUowlng form, except as to the 
number borne by each and the date of maturlty thereof : 

No, $1,000.00. 

"The United States of America. 

"State of Michigan [Mléliigan coat of arms]. Village '6f Howell. 

"Improyement Bond. 

"Know ail men by thèse présents, that the village of Howell, In the state 
of Michigan, acknowledges to dwè and promises to pay to J. M. Ashley, Jr., 
or bearer, one thousand dollars, lawful money of the United Staites of Amer- 
ica, on the flrst day of , in the year of our Lord one thousand eight 

hundred ànd , at the Fourth National Bank, in the city of New York, 

with interest at the rate of ^ii per centum per annum, payable semiannually 
on the flrst days of Decei)?ber ana June in each year, on the surrender of 
the annexed coupons as théy geverally become due. This bond is Issued uu- 
der and by authority of a spécial act of the state of Michigan, entitled 'An 
act to authorize the village ôf Howell to raise money to make public improve- 
ments in the village of Howell, being No. 2é8 of the Local Àcts of 188.5 of 
thé législature of the state of Michigan,' approved February 25, 188.0, and 
also under th'è,, ordlnance of .the village of Howell passed August 12, 1885. 

"In testirnony wbereof, thê said village of Howell bas oaused thèse prés- 
ents to be âigned by the président and recorder of said village, and to be 
sealed with the seal of said village, this twelfth day of August, A. D. 1885. 
"[Seal.] [Sgd.] Geo. H. Ohapel. 

; "[Sgd.] Jay Corson." 

They were numbered from 1 to 20, and fell due at dates runnlng from Jan- 
uary 1, 1888, to Juné 1,'189T, and bore interest coupons in usual form. The 
bonds and coupons were ail disposed of by Ashley for the benefit of the rail- 
road compûifijr. 'The plain'tlff is the owner and holder.of part of thèse bonds 
and coupons; ' Otliers heholds in trust for^ther persons. ' He and the other 
owners of tiite bonds in suit are bona flde' Surchasersfor a valuable consid- 
ération, without'notice of any inflrmity in thé bonds, unless they are chargea 
with notice of What was contained in the WdinanCe above mentioned, and 
which is ref erred to on the face of the bonds. ' : - 
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Luke s. Montague, for plaintiff in error. 

Edwin F. Conely and Orla B. Taylor, for défendant in error. 

Before TAFT and LUETON, Circuit Judges, and SEVERENS, 
District Judge. 

Having made the foregoing statement of the facts, SEVEEENS, Dis- 
trict Judge, delivered the opinion of the court. 

In the détermination of the validity of municipal bonds of the 
character of those involved in the présent suit, two questions of con- 
troUing importance are quite often presented. The flrst one is 
whether the municipality was empowered by the législature to issue 
bonds of the character of those in suit; and, secondly, if such au- 
thority is found, but some irregularity or fraud has attended their 
issue, -what effect should be given to représentations of facts con- 
tained in the bonds where they hâve come into the hands of bona 
flde purchasers, who hâve bought them for value, in reliance upon 
the truth of such représentations? As to the question of power, 
there has been apparently a growing tendency in the courts to look 
with close scrutiny into the source of the authority for the making 
and issuing of such bonds, and to deny the power unless it is given 
expressly or by clear implication. But if the power is found to exist, 
and bonds hâve been issued in professed exécution of the power, 
containing récitals of things done by the municipality or its ofBcials 
in conformity with the requirements of the authorizing statute, and 
those things are peculiarly within the knowledge and duty of the 
oificials executing the bonds, there has been no relaxation of the 
rule which protects bona fide purchasers relying upon the truth of 
représentations made in the bonds against the irregularities and 
frauds of the municipality or the officiais who represent it in the 
exercise of the power. In the présent case there can be no ques- 
tion but that at the time when thèse bonds were executed the com- 
mon council of the village of Howell had complète authority in law 
and in fact to issue and negotiate the bonds of the village for the 
purpose of raising money to be applied in the making of such public 
improvements as the common council should détermine. The stat- 
ute and the vote of the electors supplied ail the required authority. 
The validity of a law in ail substantial particulars identical with this 
was recognized by the suprême court of Michigan in the case of 
Common Council of Cedar Springs v. Schlich, 81 Mich. 405, 45 N. W. 
994, where it was also held that a court of equity would not, at 
the suit of the village, enjoin the negotiation of bonds which the 
common council had by fraudulent évasion issued in aid of the same 
railroad company under circumstances much the same as those in- 
volved in the présent record. 

It is material to notice, in passing, the order of things in the trans- 
action as prescribed by the statute. First, a vote of the electors 
was to be taken whether the common council should be permitted to 
bori'ow money and issue bonds for a lawful purpose thereafter to be 
determined by the common council. The proceeds of the bonds 
were intended by the statute to be brought into the treasury of the 
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village. Then, secondly, the common conncil were to détermine the 
kind of public improvement to which the funds should be devoted. 
Thirdly, that being done, the fund was to be devoted to the payment 
of the eXpensea of the public improvement thus detennined upon. 
The vice in the transaction in which thèse bonds were issued was in 
the malf easance of the common councU in misappropriating the bonds 
tb an ùhlâwful use. It was the settled law of Michigan that it was 
incompétent for the législature, under the constitution thereof, to 
authorizë the municipalities of the state to aid in the construction of 
railroads. People v. Salem, 20 Mich. 452; Bay City v. State Treasur- 
er, 23 Mich. 499. Whether the electors contemplated the ultimate 
disposition which was made of thèse bonds or not, it was an abuse 
of dxe pbwers of the commun council to make that disposition of them, 
and a légal f raud upon the village. That f raud was perpetrated in 
the exécution of a power which they were exercising in behalf of 
the village, and, as respects an innocent holder, the f raud in the diver- 
sion of the bonds themselves or their proceeds was the f raud of the 
principal in whose name the bonds were issued, and the village must 
abide the responsibility therefor. It was said by this court in the 
case of Cadillac v. Institution for Savings, 7 0. C. A. 574, 58 Fed. 935, 
repeating the language of the suprême court in former décisions, 
that a corporation is held by the same obligations as an individual 
to adhère to the truth in its dealings with others, and that it can- 
not defeat the claims which its own conduct and représentations 
hâve superinduced; and, in the nature of things, its représenta- 
tions must be those made by its oilScials. The circuit court of ap- 
peals for the Eighth circuit, in a well-considered opinion, just pub- 
lished, dearly indicates the demarkation between those questions 
which relate to the authority to issue bonds and those which concem 
the regularity of its exercise, and emphasizes the obligation of good 
faith towards purchasers in the exercise of the power. National 
Life Ins. Co. v. Board of Education, 10 0. C. A. 637, 62 Fed. 778. If 
the plaintifE, and those from whom he derived his title, were charge- 
able with notice of the fraud, the bonds would not be enforceable 
against the village. Thus far there seems to be no serious contro- 
versy. But it is claimed in behalf of the défendant that thèse obli- 
gations bore upon their face a référence to the ordinance directing 
their issue which disclosed their fraudulent character, and that the 
récital of the ordinance was notice to any purchaser of the bonds of 
the facts appearing from the ordinance, and which he would hâve 
leamed from an inspection thereof. This brings us to the vital ques- 
tion in the case, and présents the point upon which the court below 
seems to hâve turned the case in favor of the défendant. 

In order to détermine what effect should be given to this part of the 
récitals in the bonds, référence must be had to the whole instrument 
under the just and familiar rule of construction. In one part of 
each of the bonds it was represented that it was an "improvement 
bond." This, tfeken in connection with the subséquent référence to 
the statute, meant that it was a bond issued to provide means for a 
public improvement In another place it was represented that the 
bond was "Issued under and by authority of a spécial act of the state 
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of Michigan entitled 'An act to authorize the village of Howell to 
make publie improvements in the village of Howell,' being Act 248 
of the Local Acts of 1885 of the législature of the state of Michigan, 
approved February 25, 1885, and also under the ordinance of the vil- 
lage of Howell, passed August 12, 1885." What was the meaning 
of this représentation? To say that a thing is done "under and by 
the authority" of a statute referred to is équivalent to saying that 
it is done in conformity with it, and authorized by it. In Stoddard 
V. Chambers, 2 How. 284, 317, the suprême court said, in speaking 
of a statute which excluded from its opération locations of land 
previously made "under any law of the United States": "Now, an 
act under a law means in conformity with it, and unless the location 
of the défendant shall hâve been made agreeably to law" he is not 
within the exception. Bringing ail the récitals in the bonds together, 
they amount to a représentation that they were issued to raise money 
to defray the expenses of a public improvement of a kind to be deter- 
mined by the common council, that the requirements of the law had 
ail been complied with, and that an ordinance in conformity with the 
law had been passed directing their issuance; for if the ordinance 
was not in conformity with the law, inasmuch as it preceded the is- 
sue of the bonds, it falsified the preceding statement that the bonds 
were issued in conformity with the statute. And we can entertain 
no doubt whatever but that this was precisely the way in which the 
framers of thèse bonds intended the récitals to be construed. They 
were inserted to fortify the bonds, and give assurance of their légal 
validity to purchasers, and invite lieir confidence. Eead in the light 
of the known purpose of the makers, it cannot but be believed that it 
was intended to represent that the ordinance for the issue of the 
bonds was in pursuance of the statute which had just been recited. 
Least of ail eau it be believed that the framers of thèse bonds in- 
tended by the référence to the ordinance to challenge the attention 
of purchasers to it, or expect that that would foUow by reason of 
the référence. 

The gênerai rule of construction applies, that in determining the 
intent and meaning of any part the gênerai purpose of the whole 
is to be regarded. And it would seem a very just rule also that the 
meaning which the maker of an instrument intends and expects 
the other party to put upon it should be adopted if the other has 
accepted it in that sensé, and the words will bear that construction. 
The import of thèse récitals is substantially the same as of those in 
the bonds involved in Hackett v. Ottawa, 99 U. S. 86, and Ottawa v. 
National Bank, 105 U. S. 343 ; and in respect to the ground for an 
estoppel the case is not distinguishable from those. There the bonds 
recited that they were issued by virtue of the charter of the city, 
and in accordance with an ordinance of the city council entitled 
"An ordinance to provide for a loan for municipal purposes." It was 
held that thèse récitals estopped the city from denying, as against 
a bona fide holder, that the law had been complied with in the issue 
of the bonds. The authority of thèse décisions has never been ques- 
tioned, and it is unnecessary to cite the long list of cases in which 
they hâve been cited and approved. It makes no substantial differ- 
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ence tèêftîtt those cases ;the récital of tke ordinance stated thé title 
indica<ling |be purpose of the ordinance, showing it to be a légal 
one, andiithat in the pir^sent case such statement is made by neces- 
sary implication from otherlanguage employed. 

There is rDothing in the case of Baraett v. Denison, 145 U. S. 135, 
12 Sup. et. 819, opposed to this conclusion. That case, as stated by 
Mr. Justice Brown, in delivering the opinion of the court, involved 
"the single question whether a requirement of a charter that the 
bonds issued by a municipal corporation shall specify for what pur- 
pose theyare issued is so far satisfled by a bond which purports on 
its face to be issued, by virtue of an ordinance, the date of which is 
given, but not its title or contents, as to eut oflf défenses which might 
otherwise be made." Much reliance is placed upon an ercerpt frona 
that opinion of language used arguendo by Mr. Justice Brown that 
"ordinarily the récital of the fact tha,t the bonds were issued in pur- 
suance of a certain ordinance would be notice that they were issued 
for a purpose specifled in such ordinance." This might be literally 
true if ith^t récital were the only one in the ordinance, and thus 
stood ùnâffected by any context. But référence to the opinion 
shows that the writer w^s considering the effect of the récital as a 
représentation by which the city wonld be bound, for he refers to 
Hackett V. Ottawa and Ottawa v. National Banlc, above cited, where 
the only question pertinent to the discussion was whether fhe city 
was estopped by the récital of the purpose for wliich the ordinance 
was passed. The défendant, however, contends that the plaintiff 
cannot seit:up an estoppel against the village, for the reason that the 
actioù of the common council was a matter of record, which was 
open to anybody for examination. The cases cited in support of 
this contention do not, howeyer, support it. In Crow v. Oxford, 119 
U. S. 215, 7 Sup. Ot. 180, the bonds in suit purported to hâve been is- 
sued under a statute of Kansas of March 1, 1872, and it further ap- 
peared from the bonds themselves that that law had not been in 
force long enough to allow the notice of élection which it required 
to hâve been given prior to their issue. But the plaintiff, notwith- 
standing ail this, claimed to recover upon the ground that there was 
another stàtute of Kansas, passed March 2, 1872, which authorized 
the issue of such bonds, and which was in force long enough to hâve 
allowed the requisite hotice of élection. The public records of the 
proceedings, however, upon which the bonds were issued, showed 
that they were taken under the act recited in the bonds, and not 
under the other act which was invoked to support them. Relative 
to the duty of the purchaser to examine those records, the court said 
(at page 222, 119 U. S., and page 180, 7 Sup. Ct): "Even though the 
plaintiff purchased the bonds and coupons," as the flnding of the fact 
says, '^efore their maturity, for value, without actual notice of any 
défense tothem, or of any defect or infirmity in the proceedings for 
issuing tbem, he was, in tiie absence of such récitals in the bonds as 
would protect him, bound by the information open to him in the 
officiai records of the offlcers whose names were signed to the bonds." 
The court then proceeded to décide that the récitals did not protect 
the plaintiff, but, on the contrary, showed that, as already said, no 
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adéquate notice comld possibly hâve beén given. In Nesbit v. Inde- 
pendent District, IM U. S. 610, 12 Sup. Ct. 746, bonds liad been is-^ 
sued by the municipal corporation in excess of tlie limitation imposed 
by the constitution of the state. The bonds were held to be Toid 
for lack of power. The question whether the power to issue such 
bonds at ail was exhausted, and no longer existing, involved the in- 
quiry whether the limited amount had already been reached; and 
it was held, in the absence of an express récital of the number of 
bonds which had been issued, that the purchaser was bound to refer 
to the public records, which disclosed the f act of the overissue, and 
that he was affected by notice of the facts he could thus hâve ascer- 
tained. In that case the question was the primary one of the ex- 
istence of authority, and not one of irregularity in the exercise of 
a power confessedly existing, and it belongs to that class of cases 
where it has been held that no récital implying the existence of the 
power could supply the lack of it. The case of Sutliiî v. Lake Oounty 
Com'rs, 147 U. S. 230, 13 Sup. Ct. 318, was a case ôf the same char- 
acter. The bonds in suit were part of an issue in excess of the limita- 
tion prescribed by the constitution of the state, and, as the public 
records to which the purchaser had access disclosed the lack of power, 
he was held bound by the facts disclosed by them, notwithstanding 
the récital in the bonds that they were issued in conformity with the 
statute. That case is distinguishable upon the same ground as in 
the last case above referred to. 

We are of opinion that, upon the facts found, the common council 
had complète authority to issue such bonds as thèse in suit, and 
that the défendant is estopped from setting up the fraudulent con- 
duct of its own officiais in the issue of them by the assurances con- 
tained in their récitals that they were issued in pursuance of the 
statuté authorizing them. The judgment must be reversed, and the 
cause remanded to the court below, with directions to enter judg- 
ment for the plaintiff for the amount of the bonds and coupons in 
suit, with interest at the rate therein specifled. 



FINDLAY V. WESTERN UNION TEL. CO. 

(Circuit Court, W. D. Virginia. May 23, 1894.) 

Tei.egkaph Companies — Failuke to Transmit Message. 

The recelver of a message, as well as the sender, is bound by a condition 
In the contract requlrlng clalms for damages to be présentée to the 
telegraph company wlthin 60 days àfter the day the message is flled for 
transmission. 

This was an action by C. R L. Kndlay against the Western Union 
Telegraph Company to recover damages for failure to deliver télé- 
graphie messages to him. 

Fulkerson, Page & Hurt, and D. Trigg, for plaintiff. 
Scott & Staples, for défendant. 

PAUL, District Judge. This is an action for damages against the 
défendant telegraph company for its failure to deliver to the plaintiff 
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twb idispatdhes sent to him by E, Y. Mitchell, cnrator, etc., one of 
w;Mclt>'dls|)a-t01ies was sent from St Louis on September 17, 1891, and 
the other fcom BoUa, Mo., on September 19, 1891. Thèse messages 
offered to theiplaintâf tbe position of professer of chemistry in the 
Scbool of Mines at Eolla, at a salary of $1,800. Tlie déclaration al- 
lèges tliat, blrreâson of tbe négligence of the défendant in not deliver- 
ingprdmptly the said messages^ the plaintiff was prerented from 
accepting and obtaining the position offered him, the same having 
been flUed by another before the plaintiff could aûswer said telegrams 
and accept the offer made to him. The dispatches sent and de- 
livered contained, among other provisions, this condition: 

"The cbmpany wlll not be liable for damages or statutory penalties in any 
case where the claim Is not presented in writing withln sixty days after the 
message Is flled wltb the company for transmission." 

It is, àdmitted that this requirement was not complied with; no 
notice of ihe claim being giren within 60 days after the messages 
were filèd iv:ith the company for transmission, or after their delivery 
to the plaintiff. Ail the évidence being introduced in the case, the 
défendant asked for the folio wing instruction to the jury: 

"The court instructs the jury that It was the duty of the plaintiff in this 
case to présent in writing to the défendant company hls claim for dam- 
ages claimed uhder the déclaration within sixty days from the date of filing 
of the messages from B. Y. Mitchell to the plaintiff; and, if they believe 
from the évidence that said claim was not presented in writing within sixty 
days from such date, they must flnd for the défendant" 

It is àdmitted by counsel for the plaintiÉf in the discussion that, 
according to the décisions of the courts, this rule is a reasonable one 
as to the sender of the message, and that it is binding upon him; but 
it is insisted that it is not binding on the sendee or receiver of the 
message. It is urged that the receiver of the message is not a party 
to the contract between the sender and the telegraph company. 
Counsel for thè défendant insist that it is binding on both the 
sender and the receiver of the message, and that neither can recover 
in a suit with this condition in the contract of transmission. The 
déclaration allèges in two or inore counts that on the 17th day of 
September, 1891, and on the 19th day of September, 1891, one E. Y. 
Mitchell, a curator of the University of Missouri, delivered to the de- 
fendant a certain message or dispatch at his office in the town of 
KoUa, Mo., directed to and addressed to the plaintiff at Abingdon, 
Va., and cohtraçted with the défendant to transmit and deliver the 
saifl dispatch or message to the plaintiff at Abingdon, Va., acoording 
to the provisions of law, and according to said contracta promptly 
and without delay. It further allèges: 

"That said B. Y. Mitchell paid to the défendant • • • ail the costs and 
chatges that it demanded for the transmission and delivery of said dlspateh 
or message, accordmg to Its régulations, and according to the contract of 
transmission and delivery of said dispatch or message as undertaken by It, 
as herelnbefore set forth; • • * and that the défendant failed • * • 
to deliver the dispatch promptly without delày, as it was its duty to do 
under its .aforesaid contract; ànd that its fajlure to deliver to him the said 
message oir'dispatèh promptly, as was its duty and obligation to do, was 
caused by tfeé négligence of the défendant {k)ttipany, Its agent," etc. 
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The plaintifE thus claims the beneflt of this contract of transmis- 
sion, and avers that he bas been damaged by a breach. of it; claims 
the beneflt of its obligations; makes himself a party to its provisions, 
placing himself in tliis relation to it, and demanding a strict enforce- 
ment of his own rights under it It cannot be successfuUy contend- 
ed that he is exempt from the opération of certain provisions of the 
contract, to be complied with on his part before he can successfuUy 
assert his rights to the beneflts accruing under it, or a redress of 
■wrongs growing ont of its violation. The contract is an agreement 
between the sender and the telegraph company that, for a stipulated 
price, the company shall carry a message from the sender, and deliver 
the same to the receiver. It is the same contract when delivered to 
the receiver that it was when it came from the hands of the sender. 
He takes it with ail the rights that accrued to the sender, and he 
assumes ail the obligations that it imposes on the sender when he 
cornes to assert his rights under it 

In the limited time at the disposai of the court since adjournment 
yesterday evening, it has not had time to make many extracts from 
the authorities cited sustaining this position. It refers to Thompson 
on Négligence (page 847), where it is held that "the receiver of the 
message is privy to the contract between the sender and the tele- 
graph company." Again: "It seems reasonable that, for ail pur- 
poses of liability, the telegraph company shall be considered as much 
the agent of him who receives as of him who sends the message." 
Sherrill v. W. U. Tel. Co. (N. G.) 14 S. E. 94, is a case in which it is 
held that the restriction under discussion applied to the receiver of 
a message. W. U. Tel. Co. v. Dougherty (Ark.) 15 S. W. 468; Ex- 
press Co. V. Caldwell, 21 Wall. 264. The foregoing authorities, as 
well as others that might be cited, sustain the position of counsel 
for défendant that the limitation of 60 days within which a claim 
must be flled in writing applies as well to the receiver as to the sender 
of a message. The court, on principle, can arrive at no other conclu- 
sion than that the reasons for the existence and enforcement of the 
rule against the sender are the same, and equally strong for the en- 
forcement of the same against the receiver. 

Waiver: But it is claimed that the défendant company waived 
its rights to the enforcement of this rule in the correspondence had 
between its attorney and the attorneys for the plaintiff. The court 
cannot agrée with this position. So far from waiving this require- 
ment, the flrst letter received from the attorney for the défendant 
company insists on its enforcement. Its language is: 

"I would call your attention to the printed notice on this company's blanks 
requirinç that ail claims for damages be presented In writing within sixty 
days from the sending of the message. Mr. Findlay has entirely failed in 
the matter of such requlrement, which has uniformly been held by the courts 
a good and suÊScient défense to an action' in damages." 

Conclusion: That the condition requiring notice of claim for dam- 
ages to be given to the company within 60 days is binding upon the 
receiver as weU as the sender of the message. The instruction asked 
for by the défendant embodies the law, and will be given to the jury. 
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PJftil^ttf^il î§stroction Isrîiioonsistent with tte views of tKe court, 
and with|t]|^ instructioii jt^s^t gÎTen tov'tke défendant, and must be 
refu^^.,,,!! ■■• 

ALASKA TREADWËLli GOLD MIN. ÇO. ▼. WHELAN. 

(Circuit Court of Appeala, Ninth ClFCUlt October 2, 1894.) 

No. 161. 

li Fiii,i.aw Servants— QuESTipK for Jury. 

In an action fôr pefSOfiàl Injuries It appëared that plalntlff was one 
of à èaJig of ■tt'orkmen ëniplôyed In defëndaiit's mine to breàk up rock 
■ In thé' oW plt, ttom wliich the' broken rockrwas drawn, from: ttaie to tlme, 
through; pÊuteài Ix) a lower level, at whlch the chutes werç closed by 
gfttes. jpe^eifdant bad a gênerai manager, and a superlntendent In 
charge oï'each of several Works belonging to It, and the gapg to Whîch 
plaintlft bétôîièed' wdrked tliider the direction of one F., Its boss, whose 
duties were to see that the men dld thelr work, to direct them where 
to work,; *<?; notlfy them wKen rock was to be drawn through the chutes, 
and tQ dlrfçtwbei^ roçk.sihould be drawn tbrough any partlqular chute. 
There jwasft ç<Jttffl6t;bf évidence as to whether F. was aUthotlzed to em- 
ploy and âfsèfiàrge lûen àt Work under him. Plalntlff, who was at worls 
on the tb{»i>f la pllè of Tobk, covering the head of a chute, was Injured by 
being .dfawn thyough the chute wlth the rock. There was a conflict of 
évidence jM tq, whether, on the occasion In question, P. notlûed plalntlff 
that the chute was to be ârawn. Eeld, that it was properïy left to the 
Jury to'âéteiraïlii'e whethér' or not F. Was a fellow servaiit of plaintifC. 

2. SaMB — Cb^TillBtjTORt NÉOLÏèyNCE. 

The question of plaintiff 's contrlbutory négligence was aiso properïy 
left to the jxay. 

8. SAME— HBOIilGBNCB. ' ; ' ' 

An instruction to the Jury to the efféct that if défendant, by a stand- 
ing rule directed any oné to notify the men working about the chutes 
when a chute was to bé drawn, plalntlff- could not recovërv uniess de- 
fendant MfàS/gHiltyof grp^ négligence In employing unsul table persons, 
was erroneous, slnce the flfst branch of sucli Instruction ignored the duty 
défendant bwed to plalntlff, and the last branch Introducéd an issue not 
made by the' pleàdings; but'such error was harmless to défendant 

4. Samk— CSross AHD Slight ÎNEGtiQEsrcE. 

Where the Refendant reqiiested the court to charge that plalntlff could 
not recover if the jury found that hls injuries were in any manner the 
resuit of want of ordlnary care on his part, it was not error for the court 
to modlfy Sùch instruction by adding: "Uniess the défendant was gullty 
of gross négligence, and the plalntiff's négligence was i^ght" 

In Error to the District Court of the United States for the District 
of Alaska. 

Action by Patrick Whelan against the Alaska Treadwell Gold 
Mining Oonipany. Plaintiff recovered judgment, and défendant 
brings error. 

T. Z. Blàktiman, for plâintifl in error. 
Lorenzo S. B. Sàwyer, for diçfendant in error. 

, Before McpIîjWA a^d GBLBEET, Circïdt Judges, and HAWLEY, 

District Ju(îip4f 

BtÀ^^i?V]ljfe^^,|)istriot Judge. TOIiis is an action |x) recover ^^amage» 
for injuries receîVed by the négligence oï the défendant (plaintiff in 
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error). The complaint allèges that plaintiff (défendant in error), on 
the 23d day of November, 1891, while in tlie employ of défendant as 
a laborer at its mine at Douglass Island, in Alaska, was severely and 
permanently injured by being drawn through the chute from the 
ore pit when the draw in the tunnel below was opened to load the 
cars used in conveying the ore to the mill; that this accident oc- 
curred without any négligence on his part, by the négligence of dé- 
fendant. The answer admits that the accident occurred, but dénies 
that plaintiff was injured to the extent charged, or that his injury 
was caused by the négligence of défendant, and allèges that plaintiff 
was guilty of contributory négligence. Upon thèse issues the cause 
was tried before a jury, which resulted in a verdict in favor of plain- 
tiff for f2,950. There was but one witness introduced on behalf 
of plaintiff, — ^the plaintiff himself . 

The défendant owned a mill, mine, and chlorination works. It had 
a gênerai manager. It also had a superintendent or foreman in 
charge of each of its works. It had three shifts of workmen en- 
gaged at labor in the mine, — ^two in the daytime and one at night. 
Each shift had separate bosses. A man named Finley waa the shift 
boss at night, and upon this shift the plaintiff was at work when 
the injury was received.. The plaintifl's duty was to break rock, 
and get it ready to go through the chutes, to be loaded into cars 
for conveyance to the mill. He had been employed at that work for 
about six months prior to the accident. In a place designated as 
the "pit" the quartz rock blasted from the Iodes was thrown where 
it was broken into pièces, and made ready for the mill. From this 
pit several chutes led downward into a tunnel, where there was a 
raUroad track leading out to the mill, and on which cars were run to 
receive the broken rock from the chutes. The lower end of the 
chutes, which were several feet below the floor of the pit, had gâtes 
to be opened when the rock was to be drawn from the chutes into 
the cars. Plaintiff and one McCormick were working in chute No. 
17, which was fuU of broken rock, and the rock was piled over it 
about 30 feet deep. On the top of this pile were large pièces of 
rock, which, on the night the accident occurred, the plaintiff and 
McCormick were directed, by Finley, to break. It was Pinley's duty 
to direct when the rock from any particular chute was to be drawn. 
It was his custom to go into the pit, and notify the men when he was 
going to draw from the chute. There is a conflict in the évidence as 
to whether Finley came back that night after ordering the men 
to break the rock. The plaintiff testiâed that he did not. The jury 
must hâve found that he did not, or, if he did, that plaintiff did not 
«ee or hear him. Within an hour after plaintiff commenced work, 
under Finley's orders, chute No. 17 was drawn, and plaintiff went 
through with the rock, and was injured. 

1. At the close of the évidence the défendant moved the court to 
direct the jury to retum a verdict for défendant upon the following 
grounds: 

"First That it appears from the testlmony that the négligence, If any, 
■which caused the accident to the plaintiff, and the conséquent injuries, are 
the resuit of the négligence of a coemployê or fellow workman, Sam. Finley, 



464 WBD]SRXZ BEFOBTEB, VOl. 64. 

for which fljeflefendant la not Uable. Second. That it appears from the 
testlmpiiy ihat thé plaintlff contrlbuted to the accident hlmself by care- 
lessly àfld négligently walklng over the top or mouth of the chute after 
he had wamlng that rock Was to be drawn from there." 

The court overruled the motion. 

Did the court err in refusing to instruct the jury to find a verdict 
for défendant? The ârst and most important question is whether 
Finley, the niglit boss of the shift of workmen employed at tlie mine, 
was a fellow servant of the plaintiff. Finley's duties were to see 
that the inen did their work, to direct them where to work, and to 
notify them when rock was to be drawn from the chutes. It was the 
duty of plaintiff to obey Finley's orders. Finley was his boss. Thèse 
questions are undisputed. There was a conflict in the testimony as 
to whether Finley was authorized to employ and discharge men at 
work under him, or whether he had done so. Plaintiff testiûed that 
Finley employed him, and he knew that Finley had discharged 
other men. Upon this state of the évidence the court submitted the 
question— as a question of fact — to the jury as to whether or not 
Finley wafi a fellow servant, by the foUowing instruction: 

"The jury is instriacted that the true test Is whether the person in question 
Is employed to do any of the duties of the master. If s6, he cannot be 
regarded as the fellow servant, but is the représentative of the master, and 
any négligence on his part in the performance of the duty thus delegated 
to him must be regarded as the négligence of the master. You hâve heard 
the testim()ny as to Finley's authority and duties, and whe.ther or not he 
had any power to employ men or discharge them, or whether he simply 
acted under another man, who had the same power over him that was 
exerclsed over other laborers." 

We do not deem it necessary to discuss the various définitions of 
the gênerai rules upon this subject, nor to review the conflicting dé- 
cisions which prevail in the différent state courts in regard thereto. 
The instruction given by the court, which was not objected to, is 
within the principles announced by the suprême court of the United 
States as the governing rule in determining whether or not, in any 
given case, the injury was caused by the acts of a fellow servant 
(Bailroad Co. v. Baugh, 149 U. S. 369, 13 Sup. Ct. 914); by the cir- 
cuit court of appeals in Eailroad Co. v. Ward, 10 0. 0. A. 166, 61 Fed. 
927; and by this court in Bailroad Oo. v. Charless, 2 G. C. A. 380, 51 
Fed. 562. It is true that Finley and the plaintiff were employed and 
paid by the same master, and were occasionally brought together in the 
same common employment. "But it is by no means true that ail per- 
sons who are in the employ of a common master are fellow servants of 
each other, in the sensé that one of them is not entitled to recover 
from the common master for injuries caused by the négligence of 
another employé. Ever since the rule-first enunciàted: in Priestly v. 
Fowler wa^ sent upon its devious way, there has not been a court 
in England or this country that has maintained the coûtrary. Ail 
the labor of the courts since the rule was established at the outset has 
been in determining its principal limitations. * • * The true 
test, it is b^liéVed, whether an employé occupies the position of a 
fellow servant to anotiier employé or is the représentative of the 
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master, îs to be found, not from. the grade or rank of the offending or 
injured servant, but it is to be determined by the character of the act 
being performed by the offending servant by which another employé 
is injured; or, in otber words, whether the person whose status is in 
question is charged with the perfonnance of a duty which properly 
belongs to the master. The master, as such, is required to perform 
certain duties, and the person who discharges any of thèse duties, 
no matter what his rank or grade, no matter by what name he may 
be designated, cannot be a servant within the meaning of the rule 
under discussion." McKin. Fel. Serv. § 23. The défendant is not 
released from liability by the fact that there were superior agents 
standing between Finley and the corporation, who had control and 
supervision over his acts. The suprême court of the United States 
has repeatedly declared that a master, in employing a servant, im- 
pliedly engages with him that the place in which he is to work, 
and the tools and machinery which is fumished him, or the in- 
strumentalities by which he is surrounded, shall be reasonably safe, 
and that a failure to discharge this duty exposes the master to lia- 
bility for injury caused thereby to the servant; that it is whoUy 
immaterial how, or by whom, the master discharged that duty; and 
that the master's liability is not made to dépend in any manner upon 
the grade of service of a coemployé, but upon the character of the 
act itself, and a breach of the positive obligation of the master. 
Hough V. Railway Co., 100 U. S. 213 ; Eailroad Co. v. Herbert, 116 
U. S. 648, 6 Sup. et. 590; Kailroad Co. v. Baugh, 149 U. S. 368, 13 
Sup. et. 914; Eailroad Co. v. Daniels, 152 U. S. 684, 14 Sup. Ct. 756. 
Thèse gênerai principles hâve been universally foUowed by this 
court Kailroad Co. v. Charless, 2 C. C. A. 389, 51 Ped. 562; Pacific 
Co. V. Lafferty, 6 0. C. A. 474, 57 Fed. 536; Eailway Co. v. Novak, 9 
C. C. A. 629, 61 Fed. 582. It was the master's duty, in the présent 
case, to provide a reasonably safe place for its employés to work, 
to keep the chutes through which the quartz rock was drawn in 
reasonably good condition and repair, to employ compétent persons 
in the management thereof, and to notify the workmen engaged in 
breaking rock in the pit when the rock in the chute would be drawn. 
This latter duty it delegated to the night boss, Finley. Plaintiff, by 
his contract of service, did not assume the risk that this duty would 
not be performed. 

In Eailroad Co. v. Ward, supra, the court of appeals, in discussing 
a similar question, said: 

"It Is not material, therefore, that the switchman, who In this Instance 
was Injured, and the track repalrers, whose négligence caused the injury, 
worked In the same yard, and for the same gênerai purpose of maintaining 
and operating the railroad of the common employer. It was a duty which, 
under Implied contract, the railroad company owed to the switchman, to 
keep the yard and tracks where he was employed to do his work— hazardous 
enough under the most favorable conditions— in a reasonably safe condition; 
and if the trackmen to whom the discharge of that duty was intrusted 
negligently left in the track, and between the ties, which they had recently 
been ballastlng, a dangerous hole, which caused the injury oomplalned cf. 
their négligence was attributable to the plaintiff in error; and the case was 
properly submitted to the jury without référence to the question of respon- 
sibillty for injuries caused by feUow servants." 
v.64F.no.4— 30 
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^ ' 5Plié «liseflt case is dîstinguisliable in some of its facta from Rali- 
daU M-. Railtoad Co., 109 tr. S. 484, 3 Sup. Ct. 322^ upon wMch de- 
fefldâiJit frîncipally relies. There the court held that a brakeman 
workiûg â; switch for Ma train was a fellow servant with the engineer 
ofanotàefc train, becauàe, among things, "neither works under the or- 
ders on ©ôntrol of the other." Hère it is undisputed that the plain- 
tiff didwoi'k under the Control of Finley, and wae at ail times sub- 
ject tb hiS orders. Although the question whether or not Finle3> 
employed and discha^ged workmen that were under his control 
might inot of itself be conclusive under the test Md down by the 
court, it was an important factor in determining whether or not 
he wa;s a fellow servaût with the plaintiff or the Tice principal of 
the défendant. Ordinatily, the question whether the servant whose 
négligence caused the injury is a fellow servant with the injured 
person îs a, question of làw; yet under ail the f acts of this case 
and the iftw applicable thereto it is made clear that the court did not 
err inj&tïbaiitting it to thé jury. It was the duty of the court to dé- 
clare the^law; Etnd give the rule aé to the définition of féliow servants 
as applt«alàe to the fâ^stfe, and for' the jury to détermine whether un- 
der thëfkcts the case came within the définition. 'Especially is this 
true inall ca,ses wherê, as hère, there was a Côîifllct in the évidence 
as to some Of the essentîal façts. "The case should not hâve been 
withdrawii from the jury unless the conclusion foUowed as matter 
of law that no recovery Could be had upon any View which could be 
properly taken 6f tbe faèts the évidence tended to establish." Texas 
Eailway Go. v. Cox, 145= U. S. 606, 12 Sup. Ct. 90B, and authorities 
there citedî 

The court did not err in submi'tting the question of contributory 
négligence to the jury. This, perhaps, sufficiently appears from what 
haS àlready been said upon the othér branch of the motion, and but 
little need be added upon this point. It was the duty of the jury, 
in deterinining this question, to conàider the suProundings in which 
the plaintiflf was placed; the noise of the drills near where he was 
at work; the fact that the top of the chute was completely covered 
over with rock to such a depth that it was difficult, if not impossible, 
to tell where it was. Moreover, the mère fact that there was a con- 
flict of évidence as to whether Finley notlfled the plaintiff when the 
rock was to be drawn from the chute made it the duty of the court, 
under proper instructions, to »ubmit this question to the jury. B^ane 
V. Eailroad Co., 128 U. S. 91, 9 Sup. Ct. 16; Jones v. Eailroad Co., 128 
U. S. 443, 9 Sup. Ct 118; Eailroad Co. v. McDade, 135 U. S. 571, 
10 Sup. Ct 1044; Eailway Co. v. Converse, 139 U. 8. 469, 11 Sup. Ct. 
569; Eailway Co. v. Ives, 144 U. S. 409, 12 Sup. Ct 679; Eailroad Co. 
V. Amato, 144 U, S. 467, 12 Sup. Ct 740; Eailroad Co. v. Jarvi, 
3 0. C. A. 433, 58 red. 70. 

2. After défendant'» motion was overruled, the défendant requested 
the court to instruct the jury as f oUows: 

"(2) To make the défendant llable In this case for the Injury received by 
the plaintiff, the évidence mast sutisfy you that the défendant was guilty 
of négligence causlng the injury to plaintiff; and if you flnd from the évi- 
dence that the company, by its gênerai manager, or by Its sUperlntendent 
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oî the men under him, directed any one of the employés or workmen of 
défendant to notify the men Working about the chutes In the plt whenever 
rock was to be drawn from the chutes Into the train, and tliat this waS a 
standing rule of the défendant compaiiy, then your verdict must be for the 
défendant, whether such employé gave the notice and carrled eut the rule 
or not, as in that case the négligence of'such employé in not glving the 
notice would not be the négligence of the défendant." 

The court modified this by adding the words, "Unless you also flnd 
from the évidence that the défendant was guilty of gross négligence in 
employing as such vporkmen or employés unsuitable, unskilled, and 
unreliable persons," and as thus modifled the instruction was given. 
This instruction, as asked for by the défendant, was clearly er- 
roneous, and it ought to bave been refused. It entirely ignored any 
référence to the duty which the corporation owed to the plaintiff, and 
released it from aJl liability in the premises, provided the jury should 
find that its gênerai manager or superintendent had directed any 
of the workmen to notify the men working about the chute when it 
would be drawn, if there was a standing rule of the company to that 
effect. There was no rule of the company to that effect offered in 
évidence. It was not shown that the company had any "standing 
rule" upon the subject. The testimony shows that it was the custom 
of the night boss to give the notice, and that this duty had been 
assigned to him to perf orm. It is true that upon the cross-examina- 
tion of the plaintiff, when asked if that was a rule of the company, he 
answered in the affirmative; but it is apparent from the record that 
he did not mean that the company had adopted a "standing rule." 
The instruction authorized the jury to ûnd a verdict for the défend- 
ant if it had such a standing rule, whether the plaintiff knew of it 
or not. The modification which the court made was also objection- 
able in this : that it introduced an issue that was not raised by the 
pleadings. It does not appear that this spécifie objection was made 
in the court below. Courts should aroid stating abstract principles 
which hâve no application to the issues raised in the case either by 
the eyidence or by the pleadings, even if such principles are, in ail 
respects, correctly stated. The safest course for courts to pursue 
when an imperfect instruction is asked for is to refuse the instruc- 
tion, and to embody in its charge a correct statement of the princi- 
ples applicable to the case. The court, in its charge to the jury in 
this case, instructed the jury upon ail the issues raised in the case 
as favorably to the défendant as the law would warrant, and, taking 
ail the instructions and charge together, we are of opinion that there 
is no ground for believing that the jury could possibly hâve been 
misled by the modification made to this instruction. How could 
the défendant hâve been prejudiced by the modification ? It aflBrma- 
tively appears that the jury must necessarily hâve found that the in- 
jury was caused by the négligence of Finley in faUing to give notice 
to plaintiff when the rock in the chute was drawn. If the jury 
had found that Finley gave the notice, then, under the charge of the 
court, the verdict would of course hâve been for the défendant. If 
Finley gave the notice, there was no négligence, and the jury could 
not hâve found that he was incompétent. If he did not give the 
notice, he was guilty of négligence, and bis négligence was the neg- 
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ligence pf the corporatiofli and thls Warranted the jury in rendering 
a verdict iû favor of plàîntiff; and it was wholly immaterial whether 
he was a snitable, skilled, or reliatole servant. 

3. The défendant further requested the court to give the following 
instnictibn: 

"(4) The master is never liable for injuries received by à worljman in its 
employ if tlie injuries are tlie resuit of any négligence on the part of the 
person ipjured. That is what the law calls 'contributory négligence.' And 
if you flnd (rgm the évidence that the accident which caused the plaintifC's 
injuries was in any manner the resuit of want of ordlnary care on the part 
of the plaliitlfif to avoid the accident and escape the damage, the plalntifiC 
cannot recover, and your verdict must be for the défendant," 

— ^Whlch the Court modifled Iby adding thereto the words: 

"Unless yqu also flnd from the évidence that the défendant was guilty 
pf gross hegligëiice, and the plalntiff's négligence was slight" 

The court did not err in making thls modiflcation. Beach, Contrib. 
Neg. § 9. The judgment of the district court is affirmed, with costs. 



HAREINGTON v. HERRIOK. 

(Circuit Court of Appeals Nlnth Circuit October 24, 1894.) 

No. 126. 

DBATH of PaBTNEK— StJBSEQUENT ACTION ON TlRM NOTB. 

2 Hill's Ann. St and Code Wash. §| 947-953, provide that on the death 
of a member of a partnership his administrator shall include In the In- 
ventory, in a separate schedule, ail the flrm's propcrty, and be entitled 
to its custody and control for the purposes of administration, and that 
hp shall give bonds in a sum double its value, and administer thereon 
the same aa on estâtes of deceâents, unless the surviving partner shall 
within flve days after the inventory is flled, or such other time as the 
court allows, apply for administration of the copartnership estate, and 
give ttonds in a sum double the value of the property. Held, that, where 
one of the members of a partnership dies, and his administrator admlnls- 
ters the flrm's estate because of fallure of the surviving partner to apply 
for administration, such administrator is not a necessary party to an 
action against such survivor on a note given by the flrm. 

Error to thé United States Circuit Court for the District of Wash- 
ington, Northern Division. 

Action by E. M. Herrick against W. A, Harrington, surviving part- 
ner of the flrin of Hatrihgton & Smith, on promissory notes executed 
by such flrm. There was an order sustaining a motion to strike dé- 
fendant'» plea in abatement, and a judgment for plaintiff. Défend- 
ant briiigs errôr. Aflarniéd. 

PlaintifC in the court below brought his action against the défendant 
upon four promissory notes executed In the flrm name of Harrington & 
Smith, averring. that thè défendant, W. A. Harrington, and one Andrew 
Smith weres àt the date of the exécution of said notes, copartners doing 
business as merchants at the city of Seattle, in the state of Washington, 
and at thp city of San Françiscp. CaL, under the flrm name and style of 
Hai'ringtoii'r& Snjith. The c6mpla;iht also averred that prier to the com- 
mencwneiit'iôf the action the said Andrew Smith died, in the state of 
CalifornIa,--anâ that the défendant, Harrington, was 4he only surviving 
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member of the said flrm of Harrington & Smith. To thls action the dé- 
fendant filed a plea in abatement, to which the court below sustained a 
demurrer. The défendant thereupon filed an amended answer, whlch, after 
traverslng certain of the allégations of the complalnt, set forth certain 
affirmative défenses, and concluded wlth the followlng plea in abatement: 

"Division X. 

"Further answerlng, and for plea In abatement herein, défendant states: 

"(1) That there is a defect of parties défendant in this action, to wlt, 
that the said action Is based upon four separate and distinct obligations 
in wrlting, each of whlch is a joint obligation executed in the name of 
Harrington & Smith, a copartnership consistlng of W. A. Harrington and 
Andrew Smith, and existlng at ail the times in plaintifif's complalnt men- 
tloned np to the 31st day of December, 1891, when the said Andrew Smith 
dled. 

"(2) That under and by vlrtue of the laws of the state of Washington 
It Is provided that in the case of the decease of one of the members of a 
copartnership the exécuter or administrator of such deceased copartner 
shall include in the inventory of such person's estate, in a separate schedule, 
the whole of the property of such copartnership, and shall be entitled 
to the custody and control of ail the copartnership property for the purpose 
of administration, and shall glve bonds of double the value of the copart- 
nership property, and shall administer thereon In the same manner as 
provided for the administration of the estâtes of deceased jjersons, unless 
the surviving partner shall withln five (5) day s from the flling of said 
inventory, or such other time as the court may allow, apply for the admin- 
istration of such copartnership estate, and glve bonds therefor in double 
the value of such property. 

"(3) That on the llth day of March, A. D. 1892, by the order of the 
superior court of the state of Washington, county of Klng, sitting in pro- 
bate, A. B. MacCulsky and Frank Hanford were duly appointed such admln- 
Istrators of tho estate of the said Andrew Smith, deceased, in the state 
of Washington; and thls défendant, W. A. Harrington, having waived his 
right to the administration of said copartnership estate, and consented 
thereto, the said A. E. MacCulsky and Frank Hanford were by the orders 
of sald court upon said date duly appointed admlnlstrators of the entlre 
estate of the sald copartnership of said Harrington & Smith. 

"(4) That the said admlnlstrators hâve duly qualifled, and hâve glven 
bonds for double the value of the said copartnership property in the manner 
provided by law, and hâve entered upon the discharge of their duties as 
such admlnlstrators, and taken Into their possession, custody, and control 
the assets of the said copartnership, and are now proceeding to administer 
thereon in the manner provided by laws of the state of Washington. 

"(5) That the said copartnership property Is withln the state of Wash- 
ington, and withln the jurisdiction and control of the sald superior court 
sitting In probate, and is now in process of administration as aforesaid. 

"(G) That by reason of the premises hereinbefore set forth this défendant 
has not possession of the copartnership property, and has no control thereof 
as the surviving partner of the said copartnership of Harrington & Smith 
or otherwise. 

"(7) That by reason of the premises aforesaid the said administrators 
of the estate of the late copartnership of Harrington & Smith aforesaid, 
to wlt, A. B. MacCulsky and Frank Hanfor^d, are necessary parties de- 
fendant herein, and are withln the jurisdiction of this court, and the process 
of this court can be duly and legally served upon sald administrators; and 
that défendant avers that without the présence of the admlnlstrators herein 
as parties défendant to this action ail of the rights of the parties to this 
cannot be fully and finally determined. Wherefore défendant prays: First 
That this cause be abated until the said A. B. MacCulsky and Frank Han- 
ford be brought in and made parties défendant to thls action as admlnls- 
trators of the estate of fhe sald copartoeiship and of the estate of the 
fiaid Andrew Smith." 
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The.aflJÔ iCftuse being egiled for toitjl.rOiintbe 20th day of March, 1893^. 
plaintlffi.moved ttie couct tostrike from dçèfendant's answer the foregolng 
plea i!Q, fttiatementi whlcbiïnotJon was tteated by the court and paities as 
a iFenewal: Qf hls deanufcec, Tùe court tbereupon sustaiœd sald motion, 
and ordejefl sajd iplea strkfeen from saidanswer.to wWch the défendant, 
at the tlme duly excepted, and hls exception was allowed. A judgment 
was thereafter rendered in favor of the plaintifï and against the défendant 
in the court beiow for the full amount of said notes with interest From 
said 'judètiiêiit and thë ïoifègôing ordet ëtrlking oUt dëfendanf s plea in 
abatèmeht tWé sald défendait now appeais to thls court. 

Thé {dïfeWiag is the Statuts la-w of the state of Washington In relation to 
the admiaistt^tldn of copartnership estâtes; contained lù volume 2 of Hill's 
Annotatéd'Statiites and Codé of Washiagton: 

"Sec. 947.' (1435.) The exécuter or admlnistrator of a deceased person who 
was a mémbet of a copartn«*shlp shall lûcltide in the inventory of such 
person's estate. In a separate schedule, the whole of the property of such 
partnershig; and the appraisers shall estimate the value thereof, and also 
the value W'SUch. person's indlvidual interest In the partnershlp property, 
after the paj>inent or satisfaction of ail the debts and liabllities of the part- 
nership. !■'■■> ••'■ " ■ . 

"Sec. 948i (1436.) After the inventory Is taken, the partnershlp property 
shall be lii tîié'custody and control of the executor or admirilstrator for the 
purposeS oï' administration; unless the Stirviving partner shall within flve 
days f rom the flllng of the Inventory, or sUd» further tlme as the court may 
aliowi apply for the adnilillstration théreof, and give the bond therefor 
hereînaf ter ijrëscrlbed. 

"Sec. 949i' (1437.) If the surviving partner âpply therefor, as provided In the 
last sêétlob, he W entitléd td the administration of the patrtnersWp estate, 
if he hâve tiie qualifications and competency required for a gênerai admin- 
istrator. He is deùoiainatéd aii admiuistrator of the partnershlp, and hls 
powers'arid'dàtles extend to the settlement of the partnershlp business gen- 
erally; and thé payment or trânsfer of the Interest of the deceased In the 
partnershlp ï»roperty remainlùg after tie payments or satisfaction of the 
debts and liabllities of the partnershlp, to the exécuter or gênerai admln- 
istrator, wlthln six months trppx tiie date of hls appointment, or such further 
time, if liéeésfery, as the cpùrt may àllow. In the exercise of hls powers 
and thè performance of hls dutles, the admlnistrator of the partnershlp 
is subject to 1;he saine' limitations and liabllities, and control and jurlsdiction 
of the éoùrtj 'èis a genetàl adihlnlstrator. 

"Seé. 950; '(1438.) The bond of the admlnistrator of the partnershlp shall 
be in à'àilki itot lesâ than double the vWue of the partnershlp property, and 
shall be givétt In the same manner aBd be of the same effect as the bond of 
a gênerai adniltiistrator. 

"Sec. 931-i (1439.) In case, the survivlng pai'tner Is not appointed admln- 
istrator of thé partnershlp, the administration thereof devolves upon the 
exectitor<Jr général admlnistrator, but before enterlng upon the duties of 
such admlniatjiutlQû he shall give an addîtional bond In double the value of 
the partnershli» property. 

"Sec. 95^i''(1440.) Every surviving partner, on the demand of an exécuter 
or admlnistrator bf a deceased partner, shall exhibit and give information 
concemlng the property of the partnershlp at the tlme of the death of the 
deceased pàilnèi", É!o thât tbe samé may be correctly Inventoried and ap- 
praised; àiid In "case the administration thereof shall devolve upon the 
exécuter or admlnistrator, suèh survlvor shall dellver or trânsfer to him, 
on demand, a|I itie property of the partnershlp, including ail books, papers, 
and docuïnénti^'ërtatnlng to the same, and shall afford hlm ail reasonable 
information tmdfarilïltles for thé performance of the dùtles of bis trust 

"Sec. 953. fiyAl.) Àny stirviving partner Who Shall refuse or neglect to 
compiy witlt 'itte rèquiremente (tf the last section may be cited to appear 
befote the court; and unless he show cause to the contrary, the court shall 
reqiliirè hlm to cfomply with snch section In flie particular complained of." 

Thé court; bvërruled the deiâtirrer to Ilife complaint, ànd sustalned the de- 
murrer to the plea. Theee rulings are assigned as error. 
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E. C. Hughes, for plaintiff in error. 
Wm, Lair Hill, for défendant in error. 

Before McKEIsTNA, Circuit Judge, and ROSS, District Judge. 

After stating tlie case as above, McKENNA, Circuit Judge, deliv- 
ered the following opinion : 

It is conceded by pltiintifE in error tliat according to the common 
law the action was properly brought, and to establish it défendant 
in error quotes a number of text writers and décisions. We may 
therefore start with tJiis rule as established. 

It is expressed in Bâtes on Partnership (section 746), as follows: 

"In collecting claims due from the firm by action against the survlving 
partner the remedy is at law, and not in chancery, for the survivor has ail 
the assets, and there is no need to apply to equlty, and the creditor has no 
lien; and the same principles apply, as nearly as possible, that govern an 
action by the surviviog partner to coUeet a claim. The survlving partner is 
severally liable, in ail jurisdictions, whether the administrator can also be 
sued or not. Death severs the promise, and, though It may become joint and 
several by statute or décision, it is, at'ter death, nowhere joint." 

The plaintiff in error, however, contends that the rule has been 
cbanged by the Washington statute. Counsel say on pages 9 and 10 
of brief : 

"In Story on Partnership (section 361), it is sald: 'The joint creditors of 
the partnership, while ail partners are living and solvent, can enforce no 
claim against the joint effects or separate efEects of the partners except by 
a common action at law. It is only in cases where there is a dissolution by 
the death or bankruptcy of one partner that the right of the joint creditors 
can attach as a quasi lien upon the partnership effects, as a derivative sub- 
ordlnate right, under and through the lien and equlty of the partners.' It 
Is our contention that it was upon this principle, and this alone, that the 
right of the partnership creditor to prosecute his demand against the sur- 
vlving partner was originally recognized by the courts. The créditer was 
deemed to hâve an équitable right through the lien and equity of the part- 
ners to bave his demand satisfled out of the copartnership estate. As the 
survlving partner had the entire control and power of disposition over this 
estate, the creditor was permitted to proceed directly against the survivor. 
In this State, however, a complète substitute is provided by statute for the 
common-law method of settling copartnership estâtes." 

Counsel, however, do not establish their déduction by any case, and 
their reasoning is not satisfactoT-y. The Washington statute does not 
take away the right a surviving partner has of administering the as- 
sets of the firm, but only guards it in the interests of représentatives 
of the deceased partners, by requiring a bond, and substitutes the 
supervision of the probate court for a court of equity. The obliga- 
tions of the survlving partner are not released, and the remédies of 
the creditors are not changed. If this had been the intention, surely 
it would hâve been clearly expressed, as counsel for the défendant 
rightly urges. "No statute," said Mr. Justice Strong in Shaw t. Kail- 
road Co., 101 U. S. 565, "is to be construed as altering the common 
law, further than its words import. It is not to be construed as mak- 
ing any innovation upon the common law which it does not fairly 
express." See, also, Burnside r. Whitney, 21 N. Y. 148. Cook v. 
Lewis, 36 Me. 340, and Putnam v. Parker, 55 Me, 235, are not opposed 



472 FEDERAL EEPOHTEB, Vol. 64. 

to thîs interprétation of the Washington statute, Ab the statnte 
requires a bond from the surviving partner as a condition, it follows 
tliat until he ^vies it he may not dispose of any part of the partner- 
ship property, nor is he entitled to its possession, as respectively de- 
clared in those cases. It was decided, however, in Strang v. Hirst, 
61 Me. 10, that afier giving bond a suit for the recavery of assets must 
be prosecuted in the name of the surviving partners; citing Putnam 
V. Parker, supra. 

It is not necessary to pass on the point made by défendant that 
there can be no reversai in tliis court for error in ruling on any plea 
in abatement other than a plea to the jurisdiction of the court. But 
see Stephens v, Bank, 111 U. S. 197, 4 Sup. Ct. 336, 3.S7. 

The judgmeidit of the circuit court is afArmed. 



CARLISLE T. COOPER et al. 
(Circuit Court of Appeals, Second Circuit October 25, 1894.) 

1. CtoSTS— AOAINST THE IjNtTED StATBB. 

In the absence of législation by congress authorizlng costs agalnst the 
government, they cannot be Imposed in any suit to which It is a party; 
and neither the act of June 1, 1872 (Rev. St. § 914), conformlng the prac- 
tice of the fédéral courts to that of the states where they are held, nor 
the act of August 1, 1888, authorizlng condemnatlon proceedlngs, and 
maklng similar provision as to conformity to State praetice, etc., gives 
such authority., 

2. Samb— PoLLOWiNa State Pkacticb. 

The secretary of the treasury, on behalf of the TJnited States, Instituted 
In the southem district of New York a suit to condemn certain lands, 
pursuant to the act of congress of August 1, 1888, authorizlng such 
proceedlngs, And oontormlng the praetice, etc., to that In similar pro- 
ceedlngs In State courts. After trial, appointment of commissloners, 
and appraisal, It appeared that the funds appropriated by congress wero 
Insufficlent to pay the award, and the suit was thereupon discontinued. 
The court, foUowing the provisions of the New York condemnatlon law, 
awarded costs to the several défendants, and an allowance to an attorney 
appointed to represent défendants not served. Eeld, that both were un- 
authorized, no statute havlng permltted the renditlon of judgment for 
costs agalnst the United States in such cases, and the allowance belng 
only recoverable In an action agalnst the government brought conforma- 
bly wlth an act of congress authorizlng such a recovery. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Thia was a proceeding by the secretary of the treasury of the 
United States for the condemnation of certain real estate in the city 
of New York, embraced in the block bounded by Bowling Green, 
WhitehaU, Bridge, and State streets, and was in pursuance of the 
acts of congress of August 1, 1888 (25 Stat. 357); September 14,: 1888 
(25 Stat. 479); June 28, 1890 (26 Stat. 183); and of March 3, 1891 (26 
Stat. 850). Upon the trial, judgment was given for the x)etitiouer, 
and commissioners of appraisal were appointed. One year subséquent 
to the flling of their report, the petitioner having failed to move for 
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a confirmation, the proceedings were dîsmissed, at the instance of 
certain of the défendants, the judgment vacated, and an extra allow- 
ance awarded, sufflcient to cover their costs and expenses herein. 
The secretary of the treasury brings error. 

Prior to the filing of the pétition in this proceeding, there was an 
application by the same petitioner to comdemn the same land, 
pursuant to a spécial act existing in the state of New Yorlc This 
application was dismissed. 45 Ped. 396. 

A. B. Boardman, for plaintifE in error. 

Edward Mitchell, U. S. Atty. 

Wm. D. Shipman and Chas. C. Marshall, for défendants in error. 

Shipman, Larocque & Choate, Anderson, Howland & Murray, J. 
Frederick Kernochan, and Strong & Cadwalader, for owners of lots, 2, 
5, 6, 7, 15, and 16, défendants in error. 

Before BKOWN, Circuit Justice, and WALLACE and SHIPMAN, 
Circuit Judges. 

WALLACE, Circuit Judge. The plaintiff in tlie court below seeks 
by this writ of error to review a judgment of the circuit court in a 
suit brought to condemn certain real estate in New York City for 
public uses, dismissing the suit, and awarding costs and additional 
allowances to the several défendants, owners of différent parcels of 
the land, against the plaintiff. He assigns error only of that part of 
the judgment which awards the costs and additional allowances. 

The suit was brought pursuant to an act of congress of August 1, 
1888, entitled "An act to authorize condemnation of land for sites 
of public buildings, and for other purposes." This act authorizes 
the secretary of the treasury, or any other oiBcer of the government 
having authority to procure real estate for public uses, to acquire the 
same for the United States by condemnation under judicial process, 
and confers jurisdiction upon the circuit or district courts of the 
United States of the district wherein the real estate is located. Sec- 
tion 2 of the act pro vides as foUows: 

"The practice, pleadings, forms and modes of proceeding In causes arising 
nnder the provisions of this act shall conform as near as may be to the prac- 
tice, pleadings, forms and modes of proceeding existing at the time in like 
causes in the courts of recora of the state witliin which such circuit or dis- 
trict courts are held, any rule of the court to the contrary notwithstandlng." 

After the suit had proceeded to a trial upon the issues made by the 
answers of the several défendants, a décision that the plaintiff was 
entitled to the appointment of commissioners of appraisal, the ap- 
pointment of commissioners, the hearing of testimony, and the filing 
of the report of the commissioners, it appeared that the money in 
the hands of the secretary of the treasury, appropriated by congress 
for the acquisition of the property, was insufiicient to satisfy the 
awards reported by the commissioners. Thereupon, the défendants 
moved to dismiss the suit, and at the hearing of that application the 
plaintiff elected that the suit be discontinued and whoUy dismissed 
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£fe>toiallià«' parties défendant thereto, and as to ail tàe real estate in 
contttweiiây.s sThè: court, in dlseontinuing and dismissing tàe suit, 
a^d^d that the plaintifit pay, ont of any funds in the treasury de- 
partment of the United States available for such pui^poses, to the sév- 
irai défendants, certain taxable- costs, together with an additional 
aOewànceof 5 per centum, as f urther costs, upon the amoûnt awarded 
by Ule report of the commissioners to each défendant. The aggre- 
gate sum of the additional allowahce was |105,000. The conrt also 
adjudged that the plaintiff pay, put of any funds in the treasury de- 
partment of the United States aVailable for such purposes, the sum 
of $1,000 to Arthur H. Masten, the attôrney for the défendants 
who had.not beèn personally served or appeared in the action. The 
additional allô wances were made pursuant to section 3372 of the 
New York Code of Civil Procédure, which authorizes the court, in 
condemnation suits, to grant to the prevailing party "an additional 
aUowance for costs, not èxteeding flve per centum upon the amount 
awarded." The aUowance to Mr. Masten was made pursuant to sec- 
tions 3363 and 3372 of the Code, which provide as foUows: 

"See. 3363. * * * If a service otber than personal has been made upon 
any defewd^nt and he dôes not appear upon the présentation of the péti- 
tion the eourt shall appoint some compétent attôrney to appear for him and 
attend tp,IiîSrinterests in the proceeding." 

"Sec. "3372. • * * The èbttrt shall also direct In the final order what sum 
shall be lialdi * * * to a,n attôrney appolnted by the court to attend to the 
interests of any défendant upon whom other than personal service of the 
pétition ^pd notice may h^ve been made, and who has not appeared, for 
costs, expensés and counsel fee, and by whom, or out of what fund, the same 
shall be pàid." 

It is insisted for the plaintiff in error that no costs or allowances 
can be awarded against the government without permission of an 
act of congress, and that there is no such act applicable to the prés- 
ent case. Whether costs were preperly awarded against the govern- 
ment, and, if so, whether the amount allowed by the circuit court was 
authorized by law, are questions which dépend upon the effect of 
the act of congress of August 1, 1888. Section 721 of the United 
States Eevised Statutes (originally section 34 of the judiciary act 
of 1789) has no application to the case. U. S. v. Thompson, 98 U. S. 
486; Ex parte Fisk, 113 U. S. 720, 5 Sup. Ct. 724. In the absence of 
législation by congress authorizing cpsts against the government, 
they cannôt bè imposed in any suit to which it is a party. The prin- 
ciple is that the sovereign power is not amenable to judgments for 
damages op costs without4ts own consent. U. S. v. Hooe, 3 Cranch,. 
73; U. S. v.jBarker, 2 Wheat. 395; The Antelope, 12 Wheat. 546; U. 
S. V. McUemore, 4 How. 286; U. S. v. Boyd, 5 How. 29; Eeeside v. 
Walker, li;ia:ow..272; Briggs v. Light Boats, 11 AUen, 157; State 
v. Kinne, 4|iN. H. 238; Collier v. Powpll, 23 Ala. 579; U. S. v. 
Davis, 4 0. 0, A.:'251, 54 Fed. 147. When, however, the United States 
institute; Sfi( suitf they waive their exemption so far as to allow a pres- 
eatationi %' the defendantp of set-offs, légal and équitable, to the 
Qxtent of thedemand made or property claimed, and stand, with ref- 
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'«rence to the rigEts of the défendants, precisely as private suitors, 
except that they are exempt from costs and from affirmative relief 
Against them, beyond the demand or property in controversy. The 
Siren, 7 Wall. 152. It was undoubtedly the purpose of the act of 
August 1, 1888, to extend to condemnation suits brought by the 
government the provisions of the act of June 1, 1872 (now section 
914, Eev. St. U. S.), which prescribes, in effect, that in civU actions at 
law the circuit and district courts of the United States are to con- 
form their practice and procédure, as near as may be, to that of 
the State courts in like causes in the state wherein such circuit or dis- 
trict courts are held. If such suits had been governed by thèse pro- 
visions, the act of August 1, 1888, was wholly unnecessary législa- 
tion. The act explicitly extends the provisions of the former act to 
government condemnation suits, and includes them in the category 
of causes in which the circuit and district courts of the United States 
are to conform their practice, as near as may be, to that prescribed 
for the state courts by the laws of the state in which the suit is 
brought. As its phraseology is industriously copied from the former 
act, the same meaning must be given to it It bas never been sup- 
posed that the act of June 1, 1872, was intended as a consent by con- 
gress to waive the immunity of the government from judgments for 
damages or costs. We hâve not been referred to any adjudication, 
nor hâve we found any, in which it has been held to hâve that effect. 
It was intended to remedy the inconvenience to the légal profession 
of having différent Systems of practice in the fédéral and the state 
courts in the same state. Nearly ail the states had enacted codes of 
practice, and the common-law System of pleadings and practice which 
obtained in the fédéral courts was obnoxious to the génération of 
lawyers who had been educated under the codes. The inconvenience 
was recognized, and the statute enacted to obviate it. Nudd v. Bur- 
rows, 91 U. S. 441. Congress could not hâve supposed that its remé- 
diai législation would permit judgments against the government 
for damages or costs. If any such suggestion had been made, it 
would hâve been met by the considération that any attempt, in state 
codes or practice acts, to accomplish that resuit, would be nugatory 
législation. U. S. v. Thompson, supra. Thèse observations are 
equally applicable to the act of August 1, 1888. 

When congress bas intended to permit claims and judgments to be 
recovered against the United States, it has spoken in no uncertain 
terms. By the act of March 3, 1887, it has made provision for suits 
against the government of the United States and for judgments, 
which, as to the amount due, shall be binding and conclusive upon 
the parties. Section 15 of that act prescribes that, if the govern- 
ment of the United States shall put in issue the right of the plaintiff 
to recover, the court may, in its discrétion, allow costs to the prevail- 
ing party. Outside of this statute, and some other sta tûtes relatin g 
to spécial cases, we know of no authority which permits a judgment 
to be rendered against the government of the United States for 
-costs. So far as the judgment of the circuit court attempts to im- 
pose such a liability, it is erroneous. 
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•The allQwance to a défendant, taxable by the New York Code of 
OiTÎl Ppoeedure, is, in essence and in a technical sensé, an item of 
coits. It is treated as such by the Code provisions, and by the deci- 
sioQB of the courts of New York, The allowance to Mr. Masten 
stands Upon a différent footing. Unlike ordinaiy costs, such an 
allowance does not belong to the party, and is not included as a part 
of his judgment. The Code directs the court to appoint some com- 
pétent attomey to protect the interests of the absent property own- 
er throughont the progress of the suit, and award to such attomey 
such compensation as in its jndgment may seem proper. The prop- 
erty owner does not become responsible for compensation, and the 
allowance is not an indemnity to him for his expenses. The allowance 
made to Mr. Masten to compensate him for services rendered as an 
ofScer of the court may be the basis of a recovery in a suit brought 
pursuant to the act of March 3, 1887. But a judgment for a money 
recovery can only be obtained against the government of the United 
States in a suit instituted conformably with a statute of congress 
which authorizes such a reCovery. The judgment is reversed, and 
the suit remitted to the circuit court, with instructions to modify 
the judgment by striking out ail the costs and allowances therein 
awarded. 



HUNTINGTON v. SAUNDKRS. 

(Circuit Court, D. Massachusetts. November 20, 1894.) 

Na 444 

1. BaNKUTJPTC*— SUPBHVISOBT POWKB OF CiRCUIT CODBT— PrOCBEDINGS FOK 
DlSCHARQB. 

On a pétition to a circuit court, under Eev. St. § 4986, for revision of 
orders 6t a district court dismisslng a creditor's spécifications of objection 
to the discharge of a banl^rupt, and granting the discharge, the circuit 
court has no power to correct mère irregularlties in the proceedings in 
the district court; and if the partial record presented does not enable 
the circuit court to détermine whether, on the whole case, the creditor is 
eutitled to hâve his spécifications considered, or whether the banlirupt is 
not entltled to a discharge, It offers nothlng proper for considération. 

8. Samb— Qrantino Dischakob— Rbgibtbe's Cbbtificatb of Confoemity. 

Under Rev. St. § 5114, which requires, as a prerequisite to the dis- 
charge of a bankrupt, that it shall appear to the court that he has in 
ail thtngs conformed to his duty under the statute, the register's certlfi- 
cate of Buch conformlty is not essential to a discharge. 

8. Samb— Failueb to Submit to Examinatiok. 

That the record presented to the circuit court, on a pétition for 
revision of an order granting a banlirupt's discharge, shows that there 
were orders for the examtaation of the bankrupt and his wife, but does 
not Bhow that they were ezamined, or that the bankrupt was unabie to 
procure the attendance of his wife, ralses no sufficient presumptlon, in the 
absence of a full présentation of the facts, of a fallinre by the bankrupt 
to confonn to his duty under the statute, which, under Rev. St. § 5114, 
should prevent his discharge. 

Pétition for Révision of Orders of the District Court of the United 
States for the District of Massachusetts, in Bankruptcy. 
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The pétition was filed by James Huntington, a créditer ihaving 
proved Ms claim, in the matter of William A. Saunders, a bankrupt, 
and was as follows: 

(1) KespectfuUy représenta James Huntington, of Cambridge, in said dis- 
trict, a créditer, having proved liis claim in said banliruptcy, tliat on October 
1, 1875, said Saunders was adjudged bankrupt by tlie district court for said 
district on a pétition of creditors filed July 13, 1875; and, in due course of 
proceedings thereon, unsecured debts to tlie amount of three hundred and 
twenty tltousand dollars were proved against his estate, and Francis J. Par- 
ker, of Newton, Richard J. Monks, of Boston, in said district, and tliis petl- 
tioner, were duly appointed assignées, and accepted tiiat trust. 

(2) Before liis failure, in April, 1875, the bankrupt had been for many 
years doing a large business, and had in liis possession a very large estate, 
and, after he failed and retired to his house, creditors were quieted by tlie 
assurance that their claims would be paid, so that some months elapsed 
before bankruptcy proceedings ensued, and the investigations of the as- 
signées could be commenced; and this time was used by the bankrupt, with 
the assistance of numerous agents and attorneys, in conceallng the estate, 
and disposlng of the same to the préjudice of the creditors, but no pay- 
ments were made to them, and the bankrupt disclosed a very small quantity 
oif property to the assignées, of less than ftve thousand dollars in amount, 
and the assignées afterwards recovered about twenty-flve thousand dollars, 
and the amount of ail dividends to creditors was leas than seven per cent, 
on the debts proved. Petitioner believes that a much larger amount of 
assets was concealed from the assignées, and not recovered, for want of 
better information. 

(3) From the time of his failure, in April, 1875, the bankrupj remained 
for more than fifteen years in and about his house, giving no information or 
assistance to the assignées regarding the discovery and adjustment of his 
property and affairs, and was pretending continuai sickness, while the shift- 
Ing of funds and real estate and securities was carried on for more effectuai 
concealment; and when, on pétition of the assignées, flled March 1, 1876, he 
was required to appear for examinatlon before the reglster having charge of 
the case, he did not appear at the time flxed therefor, or offer to appear 
at any other time, and no reason for his absence was sUown; and when the 
assignées again applled for such examination, in November, 1880, he sent a 
physician's certificate to show that he was not then in condition to appear, 
but did not offer to appear at any other time, and has never been examined 
or given any information whatever about his estate, and has not shown his 
books or papers used in his business. 

(4) In September, 1876, Mary P. Saunders, the wife of said baukrupt, was 
duly ordered and summoned to appear before said register for examination 
In regard to the estate in bankruptcy, but did not appear, and on the return 
of a second summons by the marshal she did not so appear; and though it 
appears by the record that she was swom for examination on February 7, 
1877, she did not appear for examination as required, and the bankrupt did 
not at any time show that he was unable to procure her attendance. 

(5) The bankrupt applied for a discharge by a pétition flled July 19, 1870, 
and notice thereon was given, retumable May 25, 1877; and this petitioner 
objected to the granting of a discharge, and on June 4, 1877, flled in court 
written spécifications of his objections, to which no exception was taken for 
elther form or substance, and the same were duly referred to said register; 
and at several hearlngs thereof before the register, the bankrupt belng there 
represented by counsel, much testimony and documentary évidence was of- 
fered by this petitioner, and admitted, in support of said spécifications, but 
no counter évidence was offered by the bankrupt; and the matter was argued 
by counsel, and the hearing was duly closed in the year 1878, but no report 
has been made thereon by the register to the court. 

(6) The said spécifications of objection to the discharge, flled as aforesaid, 
a copy whereof Is hereto annexed, were true in fact, and most of them were 
fuUy proved, and from the filing thereof the bankrupt regarded his pétition 
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ïCO»va*iclïa»gfe as hoBelessi.ànd. tbereaite*, byJ (Jbunsel, consentjéd to sôveral 
Ju^çientl in favor of jO^iOTetitloner In tbe ^t^tp cqurts of Ma,ssachusei;ts, and 
otherwise abàndoned hls 'pétition for disctiârge; and the ddày of ' saiii legls- 
ter In flling hls report on the objections thereto was caused,' net by aflything 
dôné OP! osàitted by; thîB jEretitioier.bnebyMreaSon of the consent and aceord- 
ing't<ïtihe««ques,t of the baaikrupt. 

(7) ©nDecember 19; 1893; the bankraipt aade an application ito the court 
of bankiruptcy, praying tBW; ttie said specifleations of objection be dismlssed, 
orthat thesame be set down f or trial ât an eaxly day; and on December 23, 
1893, <th!s application was bfQught to the' attention of that court, in the prés- 
ent of coonsel for bothparties, and the court summarily, wlthout hearing 
any évidence or consultiag the register, ordered that the spécifications be dis- 
ralBsedtfdr waht of prosecutlon, leavlng the pétition for discharge pending. 
And thereupon thls petitioaer flled an application to the court of bankruptcy, 
pisayiné that the pétition for discharge, belng the other part of the same 
proceeding, .be also dismissedi but when this application -was* on December 
30, 1893, in présence of Counsel for both parties, brought to the attention of 
the conrtj itwàs refused and summarily ordered to be dismlssed without hear- 
ing any; evlâeûce; andy wltàont appolntlng any time for trial pr hearing of 
the matter, the discharge of the banlsrupt was forthwlth order«d to be granted 
by the ctturt, notwlthstandlng the certlflcate of the register niade on said 
December 30, 1893, a copyi wheieof la hereto annexed, and nptwithstanding 
the<several objections tosach discharge set forth In this pétition. 

Wherefore, your petltioner, feeling aggritived by the above-mentloned orders 
or decrees of said district court, which he believes to be erroneous, prays that 
the same may be revised and' reversed by this court, 

Annexed to the pétition were a popy of the spécifications of objec- 
tions to fhe discharg!^ fiîed by peïitîoner, referred to in the pétition, 
and a copy of the certiâcate of the register, also referred to therein, 
wtich was as f ollows : 

4t Boston, in said district, on the 30th day :0f December, 1893, I, S. Lothrop 
Thomdike, registei In banliruptcy, hereby certify that said bankrupt bas in 
ail things conformed to hls duty under the acts of cong^:,éas relating to bank- 
ruptcy, and appears to be entltled, under the provisions therebf, to receive a 
diseharge. 

Bxceptlng, however, tba.t my record does not show that the bankrupt sub- 
mitted to examlnatlon, but, does show that on November, 13, 1880, a physi? 
cian's certlflcate was shown that he was not in condition to,be examined. 

Excepting, also, that the record shows that the bankrupts wife, thougli 
summoned, dld not appesar for examination, and it does not show that the 
bankrupt was unable to procure her attendance. 

Excepting, also, that the: question Is referred to the judge, v^bether certain 
évidence In the case, tendlng to sbow grounds for withholding a discharge, 
Is still opep for considération, although thg objections under which that évi- 
dence was taken hâve bepn dismlssed f op want of prosecution. 

The ahswer of the bankrupt to the pétition for révision was as 
follows; 

(1) The bankrupt admlts the allégations of paragraph one (1) of said pé- 
tition;'^-' I ' I. 

(2) The bankrupt dénies the allégations of paragraphs two (2), three (3), 
four (4), flve (5), sli (6), seven (7) of said pétition, except as follows: That 
is to say, he admits that he appliéd for a discharge, as set forth in para- 
graph No. five (5) of said pétition; thatnotlce thereon was glven; returnable 
ai' the tlme therein stfttëdj' and that spécifications of objection were filed 
ks 'therein stated. He alsd admits that on December 19, 18G3, he made ap- 
plication to the district court In bankruptcy, ipraying that said spécifications 
might be dismlssed, âtid tbat the same wère dismlssed on notice and hearing 
by said district court,' and that on December 30, 1893, the discharge of the 
bankrupt wais granted by said court; but this respondent says that said pe- 
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tltion for discharge was granted aiter due hearing by said district court, at 
whieh évidence was lieard by said court, and said banltrupt and his wife 
were duly swom and testified. 

And this respondent f urther says ttiat ail the proceedings of said district 
court in relation to the discharge of said bankrupt were In due form of law, 
and in conformity with the acts of congress relating to bankruptcy, and that 
the petitloner, in his said pétition, has shown no cause v/hy the same should 
be revised orreversed by this court. 

The petitioner flled a reply to the answer, joining issue thereon, 
and thereupon proofs were taken. 

George W. Parke, for petitioner. 
William B. Durant, for Saunders. 

PUTNAM, Circuit Judge. It is conceded that the évidence avail- 
able in the district court touching the merits of the objections to 
the bankrupt's discharge has not been laid before this court, nor 
has like évidence been taken hère de novo. Only such portions 
hâve been produced as are supposed to throw light on the seventh 
paragraph of the revisory pétition addressed to us, and on some 
other propositions, which we will refer to further on. The seventh 
paragraph is as follows: 

"On December 19, 1893, the bankrupt made an application to the court 
of bankruptcy, praying that the said spécifications of objection be dismissed, 
or that the same be set down for trial at an early day; and on December 
23, 1893, this application was brought to the attention of that court, in the 
présence of counsel for both parties, and the court summarily, without hear- 
ing any évidence or consulting the register, ordered that the spécifications 
be dismissed for want of prosecution, leavlng the pétition for discharge 
pending. And thereupon this petitioner flled an apphcation to the court 
of bankruptcy, praying that the pétition for discharge, being the other part 
of the same proceeding, be also dismissed; but when this application was, 
on December 30, 1893, in the présence of both parties, brought to the atten- 
tion of the court, it was refused, and summarily ordered to be dismissed, with- 
out hearing any évidence; and, without appointing any time for trial or hear- 
ing of the matter, the discharge of the bankrupt was forthwith ordered to 
be granted by the court, notwithstandlng the certiflcate of the register made 
on December 30, 1893, a copy whereof is hereto annexed, and notwithstand- 
ing the several objections to such discharge set forth in this pétition." 

For aught that appears in this i^roposition, the conclusion grant- 
ing a discharge may hâve been correct, though reached by an irreg- 
ular course of proceedings. The allégations of this paragraph, so 
far as essential to this hearing, are disputed; and thus an issue of 
fact is raised, which is not, and cannot be, determined by an inspec- 
tion of the records of the district court, and upon which the appel- 
lant has offered for our considération the testimony of witnesses, 
asking us to resort to paroi proof for its détermination. Clearly, 
the revisory power given by section 4986 of the Eevised Statutes 
does not go to this extent. It does not give this court the power, 
which may be exercised on an appeal in equity or a writ of error, of 
reyising and correcting mère irregularities arising in the course of 
proceedings in the district court, nor any method of enforcing any 
orders or directions in that behalf. We hâve no power, under the 
section in question, except to "hear and détermine the case" itself, 
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either on tliè; Wck)f S in the district court, or, if allOwable, on mich. 
additional neW'pfOoifs as may be siibmitted to tis. Nor is it permis- 
sible toisplit up the proceeding in the district conrt, and ofEer it to 
us f op révision! pieeemeal, as thje appellant attempts to do. Our ju- 
risdiètibn is lîoïitèdto the resuit rfeached by the district court, or, at 
the mosti to thedèterniination Of matters wMcb appear by the rec- 
ord of that court to hâve been determined or done by it In this 
case this power IB limited to revision of the order granting a dis- 
charge, and perhaps of the order dismissing the spécifications. The 
record presented does not enable us to détermine whether, on the 
whole case, the appellant is entitled to bave his spécifications con- 
sidered, or whether the bankrupt is or not entitled to a discharge, 
and therefojçe it offers nothing proper for our considération. 

But it is, clain^ed that it appears of record that the bankrupt is 
not entitled to fais discharge, because— First, there is no proper 
certificate of regula,rity from the register; second, because the bank- 
rupt did not^^bmit to an examination; and, third, because he did 
not secure tlié je^camination of his wife, as provided by section 5088 
of the Kevifed Qtatutes. 

Only the second of thèse was covered by thç creditor's spécifica- 
tions of the grounds of opposition to the discharge. But, waiving 
that f act, à,U three résolve thepselves into, and are disposed of by, 
the gênerai considérations which we hâve already stated. There 
is no rule of law which makes the register's certificate of regularity 
a prereqùiâîte to a discharge. Although section 5114 of the Ke- 
vised Statutes requires, as such pperequisite, that it shall appear to 
the court that the bankrupt bas in ail things complied with his 
dutyunder the statutes, yet to make a register's certificate essential 
would turn oyer the administration of justice to a subordinate offi- 
ciai, who is not even a constitutional judicial officer. Even the duty 
to require a last examination, apparently imposed by section 4998 
of the Revised Statutes, does not arise without an order. U. S. v. 
Clark, ï'ed. Cas. No. 14,806. The court bas the undoubted power 
to satisfyitself without a register's certificate, and even in the face 
of a hostile one. What the district court did in this particular is a 
part of its own mère course of proceedings, which does not appear 
of recot-d, and over which we hâve no power. The expressions in 
Bellamy's Calse, 1 Ben. 426, 430, Fed. Cas. No. 1,267, and in other 
cases of like chàracter, instead of impugning this position, support 
it. It appears that in the Southern district of the Second circuit 
there werè rules of the district court requiring a certificate of regu- 
larity, and thèse also made the return of ail papers by the register 
a prerequisite to a discharge. It is absurd to suppose that a loss 
of papers by the register would perpetually bar the discharge of 
an innocent bankrupt; and, as both prerequisites stand on the same 
basis, it is plaiil that they were required only to aid the court, and 
that, like other rules of like chàracter, they must yield when, under 
spécial circumstances, they stand in the way of the law. 

The appellant claims that the record shows that there were orders 
for the examination of the bankrupt and his wife, but does not show 
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that they were examined, or that the bankrupt was unable to pro- 
cure the attendance of his wife under section 5088 of the Revised 
Statutea, and that this raises a presumption, which cannot be met 
as the case stands, aris.ing against the bankrupt under section 5114, 
already referred to. But there is no rule of law that ail the facts 
tonching thèse orders which might hâve been shown to the district 
court should appear of record, and the presumption the appellant 
suggests is contrary to ail expérience in the practical admmistra- 
tion of justice. Non constat the district court did not know or flnd 
that neither the bankrupt nor his wife was duly notified to appear 
for examination, or that they were unable to appear through sick- 
ness or some other misfortune, or that they appeared and the party 
who applied for the examination did not appear. 

It is to be borne in mind that, as this record cornes to us, we are 
not considering what we might or should flnd on a full présentation 
of facts, but what the district court might in légal possibility hâve 
found. Therefore, ail thèse propositions come back to the con- 
sidérations which apply to the seventh paragraph of the pétition for 
revision. 

The pétition is dismissed, wlth costs. 



In re KEARNS, CoUector. 

(District Court, W. D. Pennsylvanla. November 1, 1894.) 

Oleomaegarine — Inspection op Books of Wholesale Dealer. 

A collector of internai revenue bas no autbority, under section 3173, Rev. 
St, to require a wbolesale dealer In oleomargarine to produce his books 
for examination and inspection. 

This was a pétition by E. P. Keams, collector of internai revenue 
for the Twenty-TMrd district of Pennsylvanla, praying for an at- 
tachment against G. B. Clark for an alleged contempt in failing to 
comply with a summons issued to him by the collector, and re- 
quiring him to produce for inspection the books, etc., used by him 
as résident manager for the flrm of Armour & Co., wholesale deal- 
ers in oleomargarine. 

Harry Alvin Hall, U. S. Atty. 

p. T. Watson and L. B. D. Eeese, for défendants. 

BUFFENGTON, District Judge. During the years 1893 and 1894, 
Armour & Co. paid an annual tax to the United States of §480, as 
Wholesale dealers in oleomargarine, and as such made monthly re- 
turns to the government of the amounts of their sales, with the 
names of the purchasers. On October 18, 1894, E. P. Keams, Esq., 
collector of internai revenue for the Twenty-Third district of Penn- 
sylvanla, being of opinion such retums were false and fraudulent, 
summoned C. B. Clark, résident manager of said ârm, to appear 
before him to testify "in a certain case arising under the internai 
revenue laws, depending before me, wherein Armour & Co., whole- 
sale dealers in oleomargarine, who were required as such by law 
v.64F.no.4— 31 
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tp i'éûder'tô me céHtoîiiiioatllly returûs of ObjêètS subject to tax, 
dêliverèd to me rèïùnig foi^ the months in tke yéêtr 1893 and the 
yëai? 1894, which in My dtoinion are f aise and frâudulent," and aiso 
to produce "each and evevy ledger, day book, caish bock, blotter, 
sales book, journal, dray ticket, and otber memorâïiâa used by you 
oi* in <ionnection with Jour business as manager fôr Annour & Ck)., 
as WÎiOlesale deaièrs in oleOmargarine for and duting the years 
1893 Mâûd 1894, relating to tlie subject-ffiàtter of tle said investi- 
gatioiii" Clark failed to comply Wità tMs ordèr^ whereupon tlie 
colleetèr presented a pétition to tbe judge of tbie' district court, 
prayîn<^'for an attachmént against Mm as for a Contempt. To the 
rulê'iSsued thereon, Glark made' answer expressly deaying that the re- 
tums made by Armour & Oo. were false and frâudulent, and con- 
tending that Armour & Co. bave kept ail books required by law, 
attd that thèse are open to the inspection of the revenue offlcers; 
that they objeet to produtiing theîr private books, sho-wing rates 
of sales, a« an invasion of private tfights; that the collector has 
no authoïity "to compel the production of the private boOks of Whole- 
sale dealers in oleomargarine in a proceeding iike the one at bar"; 
that Annour & Co. hâve paid ail their taxes as Wholesale dealers, 
and the taxes on ail oleomargarine sold by them hâve also been paid; 
that the présent proceeding was not to settle or fix any tax against 
them, but "that he [the collecter] and his assistants may search 
those books to attempt tO bbtain évidente to be used against third 
parties in proceedings against them, or some of them, for the sale 
of oleomargarine in alleged disregard of the acts of congress"; and, 
lastly, if the allégations of the collector were true, and the returns 
were false and frâudulent, Armour & Co. would be subject to fine 
and forfeiture, and, if the collecter is given power by act of con- 
gress to compel them to produce papers, it is in violation of the 
fourth amendment to the constitution. The matter was heard on 
pétition and answer, no proofs betng submitted. It is not con- 
tended that Armour & Co. hâve not paid ail taxes assessed against 
them, or that they hâve sold oleomargarine upon which the taxes 
were not paid, but it is stated at bar by the counsel for the gov- 
ernment that the collector suspects the real names of purchasers 
of oleomargarine from them hâve not been given by Armour & Co. 
in their monthly returns, and as a resuit the govemment has been 
unable to collect taxes from persons buying from them, and after- 
wards retailing it; that the purpose of the return^ from whole- 
salers i0 to furnishthis ihfbrmation; and he asserts the collector's 
rights tô inspect the réspohdents' business books to ascertain thèse 
facts, ànd the présent proceeding is had to compel the production 
of the books for tl^at purpose. 

The question presented le one of grave moment. It is earnestly 
contended that èilch an iiàspection is îawful; that ît is necessary 
for the efflèiènt^ ^diûinistration of thé revenue service, and the col- 
lection by thé ^bVèï*riment ôf its just dues; that only'dishonest men 
wQl object to its allôwance; that the honest one has nothing to 
fear froni siïch an examination. But this is begging the entire 
question. Books ahd papers are the private and absolute prop- 
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erty (tf tîie owner, or, as Lord Camclen said in Entick v. Oarrington, 
19 Ho:w, St Tr. 10g6: 

"Papers are the owner's goods and chattels. They are his dearest property, 
and are so far f rom endurlng a seizure that they wIU hardly bear an inspec- 
tion." 

In Ke Pacific Kailway Commission, 32 Fed. 241, Justice Field said : 

"Of ail the rlghts of the citizen, few are of greater importance, or more 
essential to his peace and happiness, than the right of Personal security; and 
that involves, not merely protection of bis person from assault, but exemp- 
tion of his private afdairs, books, and papers from the inspection and scrutiny 
of others. Without enjoyiïient of this right, ail others would lose half their 
value." 

So highly was this right to one's papers esteemed that, within 
certain limits, it was preserved from législative action in the con- 
stitution, — the fourth amendment, — "the right of the people to be 
secured in their persons, houses, papers and effects, against unrea- 
sonable searches and seizures, shall not be \T.olated." The exclusive 
possession of them is reckoned one of the absolute rights of the 
citizen. Such possession is not to be invaded, save for proper 
cause; and any individual, public or private, who seeks to invade 
it, must hâve the warrant of légal authority for so doing. If no 
such warrant can be found, the silence of the books is an unan- 
swerable argument against the validity of the claim. Nor should 
such claim rest upon mère implication or analogies. The absolute 
rights of the citizen remain absojute until the law, by as absolute 
and certain provisions, abridges those rights. 

Applying thèse fundamental principles to the case in hand, we 
may say that the books in question are the private property of 
the respondents; and no one can take them from their custody, 
or has a right to inspect them, against their consent, without ex- 
press warrant of law, and the burden of showing such a right rests 
on him who claims it. Does such right exist in the collecter in the 
présent case? The contention of the government is that by sec- 
tion 3 of the act of 2d August, 1886 (24 Stat 209), a spécial tax was 
imposed on wholesale dealers in oleomargarine ; that section 41 
of the act of IS't October, 1890, provided for their keeping such 
books and making such returns as might be prescribed by the com- 
missioner of internai revenue with the approval of the secretary of 
the treasury; that such régulations were prescribed 12th March, 
1891 (Internai Revenue Régulations, ser. 7, No. 9, p. 44), as foUows: 

"Wholesale dealers in oleomargarine wlU make monthly returns on form 
217, showing in détail the sériai numbers of packages and number of pounds 
of oleomargarine received direct from manufacturers and other wholesale 
dealers, aJso the quantity disposed of, with the name and address of each 
person to whom sold or returned." 

It is then contended: That wholesale dealers in oleomargarine, 
making thèse returns, are subject to the provisions of section 3173, 
Eev. St., which provides, in part, a:s follows : 

"And if any person on belDg notlfled or reqnlred as aforesaid shall neglect 
or refuse to render such Ust or retum within the tlmé required as aforesaid, 
or whenever any person who Is required to deliver a monmly or other return 
of objects subject to tax falls t<> do so at tbetinie required, or dellvers any 
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retuïii,: "Wl^icb, in the oplplon of IJie coUector, Is false or fraudaient, or con- 
talnS~ âiiy ùndèrvàlimtîon or unàèrstatement, It shall be làwful for the col- 
lector t» BTunmon such person or any other person, having possession, custody 
or cara«f booksof account contalàlng entries relatlng to the business of such 
person, or any ' other perSon he may deem proper, to appear bef ore hlm and 
produce such books at a time and place named in the summons, and to give 
testimony or answer Interrogatories, aider oath, respecting any objeets llable 
to tax or the retorns thereof." 

That sections i 3174, 3175, Rev. St., proTide for the service of such 
STimmons, and for the application for an attachment to the dis- 
trict judge, in case of a refusai by the person summoned to com- 
ply, and that the foregoing constitute a warrant for the action of 
the collectop. 

The détermination of the présent case, in our view, involves three 
questions (for it is to be noted that Armour & Co. do not claim 
exemption f rom the production of their books by reason of the fact 
that they wonld tend to criminate them), as foUows: First. Does 
section 3173, Rev. St., applyto Wholesale dealers in oleomargarine? 
Second. If so, ift the monthly returti rèquired of such dealer, viz. 
one "showing in détail the sériai numbers of packages and number 
of pounds of oleomargarine received direct f rom manuf acturers 
and othèr wholesale dealers, also the quantity disposed of, with 
the name and addresa of each person to whom sold or retumed," 
such a one aS is contemplated by said section, which provides, 
"Whenever any person who is rèquired to deliver a monthly retum 
of other retum of objeets siibject to tax fails to do so at the time 
rèquired, or delivers any retUfn which, in the opinion of the col- 
lector, is false or fraudulent or contains an undervaluation or un- 
derstatement, it shall be lawful," etc.? Thîrd. Do the averments 
of the pétition, with the déniais of the answer and the absence of 
ail testimOny, afEord the satisfactory proof rèquired by section 3175, 
Eev. St., to warrant the grant of an attachment? 

When the act of 30th June, 1864, of which section 3173 is a part, 
was passed, oleomargarine was not a commercial commodity, or rec- 
ognized as a subject of possible taxation, if indeed it even existed 
at that time. It was first made subject to spécial tax by the act 
of 2d August, 1886 (24 Stat: 209), which was "An act deâning but- 
ter, also imposing a tax upon and regulating the manufacture, sale, 
importation and exportation of oleomargarine." This act was not 
a supplément or amendment to other revenue législation, but waa 
a distinct and independent one. It created a complète and com- 
prehensive System in itself, and, by its varions sections, regulated 
the taxation, manufacturing, selling at wholesale and retail, the 
import and export, of oleomargarine; provided for its analysis; 
and flxed punishments for violation of its provisions. By section 
3 thereof, certain gênerai provisions of the revenue System were 
extended to the new subject of taxation. After enumerating the 
persona subject to tax it proyides : 

"And sections 3^2, 3233, 3234, 3235, 3236, 3237, 3238, 3239, 3240, 3241 and 
3243 of the Bevised ■ Statutes of the United States are, so far as applicable, 
made to extend to and taclude and apply to the spécial taxes imposed by thls 
section and to the persons upon -whom they are Imposed." 
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The incorporation of thèse sections in the oleomargarine law 
and the omission of section 3173, under which the présent proceed- 
ing is justified, as indeed also of ail the provisions of the act of 
3(>th June, 1864, is highly signiflcant. ït is contended that that sec- 
tion is broad and comprehensive in tenus, and was meant to ap- 
ply to ail spécial taxes then existing, or that might thereafter be 
imposed. Whatever force such contention wonld hâve in référ- 
ence to other laws and other subjects of taxation, it cannot avail 
when appliedto the act of 2d August, 1886. Congress has pre- 
cluded it by selecting certain spécial sections, as comprehensive 
as section 3173, themselves part of the gênerai revenue System, and 
extending their provisions, and no others, to this new object of 
taxation. If congress deemed it necessary, to specify such sec- 
tions of the revenue System, to extend them to oleomargarine, hov? 
can its omission to specify and extend section 3173 be considered 
other than a deliberate déclaration that it was not extended ? To say 
otherwise is at variance with the recognized canon of construction, 
"Expressio unius est exclusio alterius." And that congress recog- 
nized the necessity of specifically extending section 3173 to new 
subjects of taxation imposed by statutes, not supplemental, when 
it desired to do so, is shown by the amendment of that section 
by section 34 of the act of 28th August, 1894 (No. 227), so as to 
cover the income tax imposed by that bill; an amendment, we note, 
which is hère cited by way of illustration only. 

After due considération, we are of opinion that Rev. St. § 3173, 
does not apply to wholesale dealers in oleomargarine. Such be- 
ing this case, a discussion of the two other questions is needless, 
as the présent rule must be discharged. And it is so ordered. 



In re TOM YUM. 

(District Court, N. D. Califomia. November 15, 1894.) 

No. 11,109. 

Admission of Alibns to Unitbd Btates— Jubisdiction o» Immiobation Opfi- 
CBRS— Habbas Cobptjs. 

The provision in the sundry civil appropriation act of August 18, 1894, 
mating the décision of an Immigration or customs offlcer excluding an 
alien from admission to the United States final, unless reversed on appeal 
to the secretary of the treasr.ry, does not give that offlcer final jurlsdiction 
to détermine that a person of Ohinese descent is not a citizen of the United 
States, where he claims the right to admission on the ground that he is a 
citizen; and the question of his cltizenshlp may be determlned by the 
courts on writ of habeas corpus. 

This was a motion to quash a writ of habeas corpus. 

Chas. A Garter, U. S. Atty., for the motion. 
Lyman L Mowry, opposed. 

MOEEOW, District Judge. This matter comes before me on a 
motion to quash the writ of habeas corpus issued by this court on 
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Ç)<î|t(d)$r 11, 1§94., Tlie writ /wa», sued out upon tie, pétition of 
.Ç(iie,|lpm Sing, on behalf of Tofli Yum, a CMnese passenger on the 
'.«teajflier Gaeliçi fjfoia Hong Kong,, It is averred in the pétition for 
thf Wfjp^t thjat iPo^ft YjDm is unla^syfi^ly imprisoned, detained, conflned, 
and.,festrained;fOÎliis liberty by;Capt. Peame, master of the steam- 
shiprfJaeliQ;; tbat it is claimed toy said master that said passenger 
is a subject of ithe emperor of China, and must not and cannot be 
allowed to land, wnder the proidsions of the act of congress of May 
6, 1882j entitled ^'An act to exécute certain treaty stipulations re- 
I^iàng to Chinese," and the acts ameudatory thereof and supple- 
men^I thereto; that said, passenger does not corne within the re- 
strictions of sa^d acts, but,; on 1;he contrary, the petitioner allèges 
that^aid passenger was a résident oftbe United States, and departed 
therefrom, on the ;steamship Oceanic, on the 17th day of June, 1879; 
that said passenger is a citizen of the United States, and was born 
at No. 722 Dupont street, in the city and county of San FrajQcisco, 
stiate of California; that he applied to the coUector of the port for a 
landing, but said application was denied; wherefore, the petitioner 
prays that a writ of habeas corpus may issue in behalf of said Tom 
Yum, to test the legality of ,the_l^tter's détention. The writ having 
issued, the district attorney intervened on behalf of the United 
States» opposing the discharge of Tom Yimi, and filed subsequently 
the motion to quash the writ, which is the motion now under con- 
sidération. 

The légal propositions raised by this motion involve the interpré- 
tation of a provision contained ip the act entitled "An act making 
appropriations for sundry civil ioxpenses of the government for the 
fiscal year ending June 30th, ,1895, and for other purposes," ap- 
proved Àugust 18, 1894 (28 Stat. p. 390). The provision reads as 
follows: 

"In every case where an alien Is excluded from admission into the United 
States under any law or treaty n()w exlsting or hereafter made, the décision 
of the appropriate immigration or customs offlcers, if adverse to the ad- 
mission of' such alien. shall be final, tinless reversed on appeal to the sec- 
retary of the treasury." 

The constitutionality of the provision, so far as it empowers the 
collecter Of the port, as the apprepriate customs offlcer, to pass upon 
the right of an alien to corne into this countrj^, is not denied, nor, 
indeéd» ia the question open td any doubt A similar provision is 
to be foùnd in section 8 of the actof March 3, 1891 (26 Stat. 108.5), 
which eXciudes f rom admission ilit'çy the United States certain classes 
of aliens, and investsthe inspection offlcers and their assistants with 
exclusive powerto pass upon the right of aliens to enter this country, 
subject to an appeal to the superintendent of immigration, whose 
décision is final, unless reviewed by the secretary of the treasury. 
The validity of this provisioù wa9 considered by the suprême court 
in the case of Mshimura Ekiu.v. U. S., 142 U. S. 651, 12 Sup. Ct. 
336. Mr. Justice Gray, in delivering the opinion of the court in 
that case, said: 

*"Dhe SUperviâtbn of the admission df aliens, into the United States may be 
-intr]i]^teâ by congress elther to the departtnent of state, having the gênerai 
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mariagement of foreign relations, or to the department of the treasury, 
chargea with the enforcement of the laws regulaOng foreign commerce; and 
congress has often passed acts forbidding the Immigration of particular 
classes of foreigners, aad has comraltted the exécution of thèse acts to the 
secretary of the treasury, to collectors of customs, and to inspectors acting 
under thelr authority. See, for Instance, Act March 3, 1875, c. 141 (18 Stat. 
477); Act Aug. 3, 1882, c. 37C (22 Stat. 214); Act Feb. 23, 1887, c. 220 (24 
Stat. 414); Act Oct. 19, 1888, c. 1210 (25 Stat. 566),— as well as the varions 
acts for the exclusion of the Chinese. An alien immigrant, prevented from 
landing by any such officer claiming authority to do so under an act of con- 
gress, and thereby resti-ained of his liberty, is doubtless entitled to a writ of 
habeas corpus to ascertain whether the restralnt is lawful. Chew Heong 
V. U. S., 112 V. S. 536, 5 Sup. Ct. 255; U. S. v. Jung Ah Lung, 124 U. S. 621, 
8 Sup. Ct. 663; Wan Shing v. U. S., 140 U. S. 424, 11 Sup. Ot. 729; Lau Ow Bew, 
Petitioner, 141 I?. S. 583, 12 Sup. Ct. 43. And congress may, if it sees fit, 
as in the statutes in question in U. S. v. Jung Ah Lung, just clted, authorize 
the courts to investigate and ascertain the facts on which the right to land 
dépends. But, on the other hand, the final détermination of those facts 
may be intrusted by congress to executive officers; and in such a case, as in 
ail others m whlch a statute gives a diseretionary power to an oflicer, to be 
exercised by him upon his own opinion of certain facts, he is made the sole^ 
and exclusive judge of the existence of those facts, and no other tribunal, 
unless expressly authorized by law to do so, is at liberty to re-examine, or 
controvert the sufficiency of, the évidence on which he acted. Martin v. 
Mott, 12 Wheat 19, 31; Railroad Co. v. Stimpson, 14 Pet. 448, 458; Benson v 
McMahon, 127 U. S. 457, 8 Sup. Ct. 1240; In re Luis Oteiza y Cortes, 136 
U. S. 330, 10 Sup. Ct. 1031. It is net withln the province of the judiciary to 
order that foreigners who hâve never been naturalized, nor acquired any 
domicile or résidence within the United States, nor even been admitted into 
the country pursuant to law, shall be pcrmitted to enter, in opposition to the 
constitutional and lawful measures of the législative and executive branches 
of the national govemment As to such persons, the décisions of executive 
or administrative officers, acting within powers expressly conferred by con- 
gress, are due process of law. Murray v. Iraprovement Co., 18 How. 272; Hilton 
V. Merritt, 110 U. S. 97, 3 Sup. Ct. 548." 

In accordance with this doctrine, it is contf nded by the district 
attorney that the writ of habeas corpus cannot be resorted to in this 
case, for the reason that the collector of the port, by virtue of his 
authority to pass upon the right of an alien to enter this country, 
is vested with the authority of passing upon ihe question of nativity 
and citizenship of a person of Ohinese descent, and, that being ao, 
that the only method of review provided for is by an appeal to the 
secretary of the treasury j in other words, it is claimed that the writ 
of habeas corpus cannot be availed of to review the décision of the 
collector in this matter, because the latter is in vested with the au- 
thority of determining whether a Chinese person seeking admission 
into the United States is an ali^n, or a citizen of this country. It is 
well settled that the writ of habeas corpus cannot be used to review, 
as upon a writ of error, the décision of a judicial or quasi-judicial 
tribunal or ofiQcer lawfully constituted by law, and acting within 
the proper confines of his jurisdiction; and, on the other hand, it is 
equally certain that the writ may be resorted to — in fact, that is one 
of its great functions — to inquire into the jurisdiction exercised by 
such tribunal or ofîicer, for the purpose of ascertaining whether such 
power lias been kept within its légal limits, and the proceedings 
therein huve been according to law. The scope of the writ of habeas 
corpus, in proceedings similar to thèse, was succinctly and clearly 
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stated by Mr. Justice BliatcMord in Re Luis Oteiza y Certes, 136 U. 
S. 330, 10 Sup et 1031, where the suprême court had under consid- 
ération the authority of a commissioner in an extradition case. It 
was sought to hâve tlie siupreme court of tlie United States review 
the décision of the commissioner. The learned justice said: 

"A writ of habeas corpus, in a case of extradition, eannot perform the 
office of a writ of error. If the commissioner has jurisdictlon of the subject- 
matter and of the person of the accused, and the offense chargea is wlttiin 
the ternis of a treaty of extradition, and the commissioner, in arrlving at 
a décision to hold the accused, has before hlm compétent légal évidence on 
which to exercise hls judgment as to whether the facts are sufflclent to es- 
tablish the crimlnality'of thé accused, for the purpose of extradition, such 
décision of the commissioner çannot be reviewed by a circuit court or by 
this court on habeas corpus, either origlnally or by appeal." 

The folio wing authorities are ail to the same effect: In re Day, 
2T Fed.678, 681; In re Oummings, 32 Fed. 75; In re Dietze, 40 Fed. 324; 
In re Vito Ruilo, 43 Fed. 62; Benson v. McMahon, 127 U. S. 457, 8 
Sup. et 1240; and the casé of Mshimura Ekiu v. U. S., supra. 

But it will be observed that the provision of the statute in question 
refers only to cases where aliens are excluded from admission into 
the United States under any law or treaty, and it is with respect to 
them that the décision of the appropriàte immigration or customs of- 
âcer, if adverse to their admission, is final, unless reversed on appeal 
to the secretary of the treasury. If, for instance, the Chinese person 
is an alien, but applies for entrance into the United States on the 
ground that he was formerly engaged in this country as a merchant, 
the détermination of this question will rest exclusively with the ap- 
propriàte immigration or customs offlcer, and his décision will be 
final, unless reversed on appeal by the secretary of the treasury. So 
with respect to aliens, concerning whom questions arise as to 
whether they hâve been excluded from admission into the United 
States under any of the acts relating to immigration; the décision of 
the immigration or customs officer, in such cases, is made final, sub- 
ject only to an appeal to the secretary of the treasury. But does 
it follow that thèse officers hâve the exclusive authority of determin- 
ing the preliminary question whether a person coming into the 
United States is a citizen or an alien? Had the provision under con- 
sidération been as broad in its terms as that contained in the act of 
September 18, 1888, entitled "An act to prohibit the coming of 
Chinese laborers to the United States," the contention of the district 
attorney would hâve great force. It was there provided, in section 
12 (25Stat478): 

"That before any Chinese passengers are landed from any such vessel, 
the collector, or hls deputy, shall proceed to examine such passengers, com- 
parlng the certiflcates with the list and with the passengers; and no pas- 
senger shall be allowed to land in the United States from such vessel in vio- 
lation of law; and the collector shall In person décide ail questions In 
dispute with regard to the right of any Chinese passenger to enter the United 
States, and hls décision shall be subject to review by the secretary of the 
treasury, and not otherwlse." 

This act never went into effect, for the reason that the Chinese 
government refused to ratify the then pending treaty with the United 
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States, upon which the force of the act as law depended; but it serves 
to show that congress had in that act the purpose of conferring Tipan 
the coUector the authority of deciding ail questions in dispute with 
regard to the right of any Chinese passenger to enter the United 
States, and this purpose has not been so clearly or deflnitely ex- 
pressed in the act under considération. That the présent provision, 
from the language used, relates to "aliens" only, and has nothing 
whatever to do with "citizens," is beyond question. But, as before 
stated, this must not be construed to imply that the collecter is 
divested of ail authority OTer Chinese passengers. On the contrary, 
he has, under this law, undoubted jurisdiction over aliens; his au- 
thority to pass upon their right to euter this country is clear and 
unmistakable, and his décisions, as to them, conclusive upon the 
courts. This jurisdiction includes the exclusive right to détermine 
whether a Chinese passenger is a laborer or a merchant, according 
to the requirements of section 2 of the act of November 3, 1893 
(28 Stat 7), and to pass upon the qualifications of Chinese persons 
claiming to be diplomatie oflîcers, etc. In short, his authority to 
examine and détermine the qualifications of aliens of the Chinese 
race to enter the United States is complète, and, subject to an ap- 
peal to the secretary of the treasury, is conclusive; and the courts are 
in duty bound to give full effect to the jurisdiction conferred upon 
the collecter, and his décisions, so far as they concern aliens, will not 
be disturbed or interfered with. The question is, however, one of an 
entirely différent complexion with regard to citizens, or Chinese pas- 
sengers claiming to be citizens, of the United States. The latter are 
not included, either expressly or by implication, in the présent act. 
As to them, the collecter is without authority to finally and conclu- 
sively pass upon their right to corne into this country. Precisely the 
same question arose in Be Panzara, 51 Fed. 275. In that matter, an 
application was made by Angelo Panzara and others for a writ of 
habeas corpus, it being alleged that they were illegally detained by 
the master of the ship Cheriben. The master produced the petition- 
ers in accordance with the writ, and made return that: 

"The above-named persons had been placed in his custody as master of 
said steamship, and on board thereof, by the direction of the superintendent 
of immigration of the port of New York, to be sent back to Italy." 

To this return the petitioners made answer that they were hot 
alien immigrants, but were résidents of the United States, where 
they had acquired a domicile, and that when retuming to their re- 
spective homes in the United States, from a voyage to ItaJy, under- 
taken by them with the intention of coming back to the United 
States, they were unlawfully detained, and directed to be sent back 
to Italy, by the superintendent of immigration. The questions raised 
involved the interprétation of the term "alien immigrants," and the 
extent of the jurisdiction of the superintendent of immigration un- 
der the act of March 3, 1891, prohibiting the entering of certain 
classes of aliens, viz. idiots, insane persons, paupers, or persons likely 
to become a public charge; persons suffering from a loathsome or 
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a dangeroïiS;«!«^tpgious disease; persons who hâve beep convicted 
of a felony osp otî^er infamous crime, or misdemeanor involvisg moral 
turpitude, etc. Jçdge Benedict, in passing upon the question of 
the jurisdiction of the superin tendent of immigration under the 
provisions of that açt, decided that the power of the fédéral super- 
intendent of immigration to retum passengers who were aliens was 
conflned to; "alién immigrants" alone, and did not extend to rési- 
dents of the United States, who had acquired a domicile therein, and 
had departed from this pountry with the intention of returning; 
nor, the leamed judge held, did the jurisdiction of passing upon the 
right of "alien immigrants" to enter this country include the further 
power. of flnally passing upon the question whether a passenger 
was an, "alien immigrant'f .or a "résident," subject only to an appeal 
to the secretary of the treasury, as provided by that act. In re- 
ferring tô the "jurisdictional character of that question, the judge 
said: 

"The statute confeiTiqg po'îïer upon the superlntendent of Immigration to 
order the peturn of persons arriYing in the United States from foreign couu- 
trles eonflnpS hls powet to alleû immigrants. He has no jurisdiction to di- 
rect the rèturn tO a fdrelgn'edtmtry of a person not an alien immigrant. The 
question WÙether the petltionier is an alien Immigrant is therefore a juris- 
dlctlonal one, and the flnding of the commissioner upon that question is not 
conclusive upon the cour1;8(.,, That question, when presented to the court 
by a pétition for habeas corpus, inust be decided by the court upon the évi- 
dence presëùted to the court in such proceedlng." 

This statem^ènt of tl^e law is peculjarly applicable to the présent 
case, and f ur;mèr citation of authority would seem to be unnecessary. 
I am of the «opinion, therefore, that the collector of the port does 
not possess, the power of finaUy and conclusively passing upon thet 
jurisdictional question whether a Chinese person is an alien or a 
citizen, subjept only to an appeal to the secretary of the treasury. 
The determinastion of the question in the matter now before the 
court, viz. whether Tom Yum is a citizen, as he claims to be, or is 
an alien, is the very fact .upon which the jurisdiction of the col- 
lector dépends. If he is an alien, then the collector has undoubted 
and complète jurisdiction, but, if he is a citizen, the authority vested 
in him by the provision, in unmistakable tenus, does not empower 
him to flnally pass upon the latter's right to come into this country. 
It is difiScult to see, therefore, how his décision upon a fact on which 
his very jurisdiction rests can be deemed conclusive upon this court. 
The authority claimed for the collector is certainly not expressly 
conferred on him by the terms of the provision in question, nor do 
I think that the language therein used can be susceptible of such 
an interprétation of his jurisdiction. The motion to quash will 
therefore be denied. 
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THE BLAIR CAMBRA CO. ▼. THE EASTMAN GO. 

(Circuit Court of Appeals, First Circuit October 31, 1894.) 

No. 105. 

Thls was a suit by The Eastman Company against The Blair Caméra Com- 
pany for Infringement of q. patent A decree was rendered for complatnant; 
the circuit court holding that the defendant's apparatus infrlnges the Sd, 
26th, 29th, SOth, 31st and 32d claims of letters patent No. 317,049, granted to 
Walker and Eastman, May 5, 1885. 62 Fed. 400. Défendant appeala. 

John L. S. Roberts (Causten Browne, of counsel), for appeliant 
M. B. Phlllpp and Chauncey Smith, for appellee. 

Before PUTNAM, Circuit Judge, and NELSON and WEBB, District Judges. 

FER CTJRIAM. We fully concur wlth the reasonlng and conclusions of 
the judge who sat in the circuit court We refer to the opinion in Shute v. 
Sewing Mach. Ce, C4 Fed. 368, passed down this day, touching modifications 
of the decree and the order as to costs. The decree below will be modifled so 
aa to be expressly limited to the claims specifically passed on by the circuit 
court and as thus modifled is afflrmed. Neither party will recover any costs 
of appeal. 



EDISON ELECTRIC LIGHT CO. et al. v. CITIZENS' ELECTRIC LIGHT, 

HBAT & POWER CO. 

(Circuit Court E. D. Pennsylvania. June 29, 1894) 

No. 23- 

1. Patents — Inpkiiigembnt by TJsbb. 

The purchaser of a patented article is not Uable as an infrlnger where 
he purchased it from one having a légal right to sell it Adams v. Burke, 
17 Wall. 453, and Hobbie v. Jennison, 13 Sup. Ct 879, 149 U. S. 361, fol- 
lowed. 

8. Samk— Prkliminakt Injunction— Decisioit in Anothek Circuit. 

A décision by another circuit court tbat the person from whom the 
présent défendant purchased the alleged Infrlnging articles had a légal 
right to sell them is suôcient ground for denying a motion for a pre- 
liminary injunction. 

This was a bill by the Edison Electric Light Company and othere 
against the Citizens' Electric Light, Heat & Power Company for i"* 
fringement of letters patent No. 223,898. 

Dyer & Seely, C. E. Mitchell, and S. B. Huey, for complainanta. 
J. L. Steinmetz, for défendant 

DALLAS, Circuit Judge. This is a motion for a preliminary in- 
junction to restrain the défendant from using certain electric lamps 
in alleged violation of the rights of the complainants, under what 
is known as the "Edison Patent for Incandescent Lamps." The sub- 
stantial question is as to the weight which should, upoo this appli- 
cation, be accorded to the action of the circuit court for the North- 
ern district of Ohio, on certain motions made in that court for, and 
to dissolve, preliminary injunctions in suits upon the same patent 
In disposimg of the motions referred to, Judge Ricks delivered 
three opinions, which hâve been discussed at length by counsel and 
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attentively read by me; but I do not deem it necessary or advisable 
to express aay opinion of my own upon the subject with wMch they 
deal. It is enough to say that he bas decided that tbe lamps now 
involved èollld be lawfuUy made and sold by the défendant'» ven- 
dor; and under Adams v. Burke, 17 Wall. 453, and Hobbie t. Jen- 
nison, 149 TI. S. 361, 13 Sup. Ct. 879, the user of a patented article 
is not liable as an infringer where he purchased it of a person who 
had a légal right to sell it Nothing is now indicated as to the view 
which may be taken of this case when considered upon pleadinga 
and proofsj but I am of opinion that, becâuse a preliminary injunc- 
tion against the maker of the lamps has been refused in the Sixth 
circuit, this court should not, upon interlocutory application, enjoin 
thé use of them by a défendant who bought them from that maker. 
The motion for a preliminary injunction is denied. 



TRAUT & HINB MANUF'G CO. et al. v. WATBRBURY BDCKLE CO. 

(Circuit Court, D. Connectlcut November 16, 1894.) 

No. 820. 

1. Patent— iNFRnirGEMBNT—PBELiMiNABT Injunction. 

Defendant's device showed ail the éléments of the broadest claim of 
the patent to George E. Adams (No. 487,689), for a "cast-ofC" device for 
Connecting and dlsconnecting the web and the front end of a pair of 
suspenders, but defendant's arrangement of parts was not wholly that 
of the patent, but the practlcal équivalent, the patentee's arrangement 
not being eesential to the opération of his device. Beld, that a prelim- 
inary injunction should be granted, and its opération suspended untll the 
case be heard and dlsposëd of by the circuit court of appeals. 

8. Samb— Anticipation. 

An affldavit that certain exhibits, claimed to anticipate or Ilmit the 
scope of the patent in suit, were conceived prior to the application, and 
manufactured prier to the issue of the patent, and that the exhibits were 
suggeSted to talie the place of a certain imported device alleged to hâve 
been in use in this country prior to the date of the patent, Is too in- 
deflnite to constitute a défense. 

This was a bUl in equity by the Traut & Hine Manufacturing Com- 
pany and 0«orge E. Adams against the Waterbury Buckle Company 
for infringement of a patent. Heard on motion for preliminary in- 
junction. 

Mitchell, Hungerford & Bartlett, for complainants. 
Terry & Bronson, for respondent. 

TOWNSEND, District Judge. Motion for a preliminary injunc- 
tion. The patent in suit, No. 487,689, is for an improvement in gar- 
ment supporter^ and was applied for by the complainant George E. 
Adams, August 9, 1892, and granted December 6, 1892. The com- 
plainant corporation is thei exclusive licensee under said patent. 
The complainant and défendant corporations are each large manu- 
facturera of suspender flttings. The invention claimed covers a novel 
construction of the device known as a "cast-ofE," whereby the web and 
the front ends bf a pair of suspenders are readUy and rapidly con- 
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Dected and disconnected. The objecta of the invention are stated 
to be "to produce a cast-ofl device, through which a portion of the at- 
taching loop may readily slide with the constant changes in posi- 
tion of the wearer," and "to provide an ornamental form of cast-ofl 
device which will be durable in construction and simple and con- 
venient in opération." The combination claimed comprises oppo- 
fiitely pivoted back and front plates, the lower portions of each being 
concave, — the back member or guard tongue in order to receive and 
support the suspender cord, the front member in order to fit snugly 
over said guard tongue, — and a catch, and lip to engage said catch. 
The catch is described in the spécification and shown in the drawings 
as located "at the point of junction between the concavity and the 
lip," which is at the center of the concavity formed by the two op- 
posing sides when in attachment. 
The claims of said patent are as follows: 

"(1) In a cast-ofC for garment supporters, in combination, two oppositely 
pivoted members, havlng oppositely arrangea concavlties to receive a cord 
or its équivalent, and a latch for positlvely locking the members together, 
as described. (2) In a cast-ofif for garment supporters, the combination, with 
a depending plate having a downwardiy curved transverse concavity and 
a guard tongue curving upward from the edge thereof , of an oppositely curved 
locking member, adapted to fit over the guard tongue, as described. (3) The 
combination, with the plate, 9, havlng the concavity, 10, the guard tongue, 
11, and a catch, 12, and pivoted to the link, 5, by the ears, 8, 8, of the locking 
member, 14, also pivoted to said link, and having a lo-wer concavity, adapted 
to cover said guard tongue, a Up, 15, for engaglng the catch, 12, and a thumb 
pièce, 16, as and for the purpose described." 

Title in complainants is proved. There has been no adjudication 
establishing the validity of the patent, but acquiescence is claimed, 
and is supported by affldavits from which the following facts appear: 
The first cast-offs manufactured in accordance with the claims of 
said patent were furnished in September, 1892, to Fisk, Clark & 
Flagg, suspender makers in New York City, who had obtained the 
exclusive control of the patented article. It was not furnished to 
the gênerai trade until February or March, 1894. During the whole 
period since the fall of 1892, covering, it is claimed, two seasons in 
each year, the public hâve acquiesced in the validity of said patent. 
Notwithstanding the fact that the trade in gênerai hâve expressed a 
désire to obtain such cast-offs, and were unable to do so until recently 
on account of the Fisk, Clark & Flagg contract, the affldavits of 
several of the largest manufacturers and dealers in various states 
show that they recognized the novelty and great utility of the de- 
vice, and ref rained from the infringement of the patent. The sales 
hâve been constantly increasing, and already amount to upwards 
of a million cast-offs. So far as appeared on the hearing, this cast-off 
was a raeritorious article, and a decided improvement upon those 
shown by the prior art. The affldavits of the witnesses for défend- 
ant do not seriously question the validity of the patent Thèse facts 
support the presumption of validity raised by the grant of the patent 
sufflciently to warrant a temporary injunction. 

The défendant dénies infringement. It appears that the style of 
cast-off furnished to the trade in February or March, 1894, différa 
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from that mannf acttiFeds f|»r Fisk, 01a,B^ & Flagg,- and froni thé de- 
vfeefflûstratèd in theflmiwings of the, patent. The cast-off manu- 
fàctuned byi défendant is almost identical with this latèr model. 
The claim of défendant is that neitheu.of thèse cast-ofEs is corered by 
the patent e!omplaiQants'jexhihit,"Wa,terbury C^st-Ôff," shows the 
device manufeuîtured'by. the défendant. The lower portion of the 
back plate i» curved in tiie shape of a letter J, the upper or front 
part formjmg; a lip. The fcont plate is not concave. It is slightly 
CTirved, but; snch cutre is. not absoW^y essential to the practical 
opération of the deviez. It has a lip.to engage the catch in the 
back plate, but this lip and catch, wheh in engagement, are not lo- 
cated at the oeaater of the concavity, but at the upper end of the 
fiiront part of, the; back plate. It theç^ore has neither the spécifie 
oppositely arranged concaTities, north^ catch at the point of junc- 
tion between the concaTity and the lip, of the first and third claims. 
;,It i^ stç^mioflsly urged" ^ counsel for complainants that defend- 
anrs cast-off contains the éléments of cçmplainants' invention in the 
combination claimed by the patentée, provided the patent is properly 
ând fairly Cohttrued. T¥hether this contention is correct dépends 
^ùn the coiî.silîiSctipÛ oèïhC second cla^ which appears to be the 
"broadeôt of 'Éhe; three.çlaipjs. Ail of the éléments of the patented 
device are f ound in défendant'» castrofl. The question is whether 
they are constnifeted and combined as described in said patent. The 
iQwer end ô|:|h^.|f6nt plstei is adaptéd to be used as a thumb pièce, 
i think the curvè at thê Icwer part of defendant's back plate may 
fairly be conside'red as the practical équivalent of the concavity in 
Hhe back platfe ûf complainants' patent Each is so constructed and 
aPràïigéd as to feoeive and hold the button-hole loop, and allow it 
to rëadily slide #ith the Constant changes in position of the wearer. 
The front plâte^ although bot concaved or snugly fltting, y et is "adapt- 
éd to fit ovër ihe guaid tongue." The phrase "as described" does not 
necessarily confine the patèhtee to every détail of construction stated 
iù the spécification. It must be interpreted in the light of the sub- 
stance and sti'l^tântîdl purpose of the invention. The location of the 
catch is not, âhd isnot stated to be, a spécial feature of complainants' 
invention. It relates merély to the fonn of the device. The object 
was to so arrangé it that it might be readily engaged and disengaged. 
The downward pull being entirely on the back plate, it is not essen- 
tial to the practical opération of the device that said catch be located 
at the center of the concavity. Lake Shore & M. S. Ry. Co. v. Na- 
tional Car-Braké Shoe Co., 110 U. S. 235, 4 Sup. Ct. 33; Snow v. 
Eailway Co., l2l U. S. 617, 7 Sup. Ct 1343. 

The affidavit of Dwight S. Smith, the gênerai superintendent of 
the défendant corporation, as to certain exhibits claimed to anticipate 
or llmit the ëéope of thO' patent in suitris not sufflciently deûnite to 
cohstitute a défense. Se merely states that they were conceived 
My him prior to'lîhe date of the application for the patent in suit, 
and Were mahUftictured by the defeûdant corporation prior to the 
date of the issuing of said letters patent There is no évidence to 
éhOTV the characterof thé conception, or whether or not it was re- 
duced to practice. The saine criticism applies to the statement in 
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his aflidavit that thèse exhibits were suggested to take the place of 
Kome imported device alleged to hâve been in use in this country 
prior to the date of the patent. 

I am inclined to think, though with some hésitation, that the lim- 
itations contended for by défendant should not be applied. In the 
récent case of Consolidated Bunging Apparatus Co. v. Metropolitan 
Brewing Co., 8 C. C. A. 485, 60 Fed. 93, Judge Lacombe, delivering 
the opinion of the court of appeals refusing to confine the claim to a 
certain form iUustrated and described in the patent, says: 

"Except for the italicized phrase quoted in the flrst of thèse deseriptioiis, 
there Is no référence whatever In the spécification to a knlfe-edge bearing 
valve. Nowhere is there pointed ont any advantage arlsing from the use of 
that particular form of mechanical fit valve. There is no suggestion that 
anything dépends upon the bearlng being of this shape; nothing to show 
that such a construction was regarded by the patentée as an improvement, 
to be covered by his patent; and the claim is not for a combinatiou with a 
knlfe-edge bearlng valve, but for one with a mechanical fit valve, which term, 
as bas been shown, covers many other bearings besides the knlfe-edge; and 
a construction of the flrst claim which will confine it to knife-edge bearing 
valves eannot be sustained." Delemater v. Heath, 7 0. O. A. 279, 58 Fed. 414. 

See, also, Woodward v. Machine Go., 8 C. C. A. 622, 60 Fed. 283. 

Under ail the circumstances, I think the ends of justice will best 
be promoted by granting the injunction asked for, but suspending its 
opération until the case can be heard and disposed of by the circuit 
court of appeals. Let a decree be entered for a preliminary injunc- 
tion, and also an order suspending its opération in accordance with 
this opinion. 



MUB SOOWS NOS. 18, 19, 21, 25, and 31. 

(Circuit Court of Appeals, Second Circuit May 29, 1893.) 

No. 96. 

Appeal from the District Court of the United States for the Southern Dis- 
trict of New York. 

This was a libel by Frederick Stebbins, Archibald Watt, Clément Doty, 
Frederick Hart, and Patrick O'Keefe against Mud Scows Numbers 18, 19, 
21, 25, and 31, for salvage services performed by the steam tug Archibald 
Watt A decree was rendered for libelants (50 Fed. 227), from which the 
Morris & Cummings Dredging Company, clalmant, appeals. 

Albert A. Wray, for appellant 

Franklin A. Wllcox (Wilcox, Adams & Green, on the brief), for appellees. 

PER CUEIAM. We do not think the sum allowed as salvage In this 
case, vlz. $150 for each $6,000 scow, is at ail unreasonable, Irrespective of any 
calculatlon as to the probabllity of one or more of them causing damage, 
while adrlft, to other vessels. Therefore, in afflrming the decree, we do not 
think it necessary to discuss the questions raised as to the proprlety of 
taking that contingency into considération In fixing the amount of salvage 
allowance. The decree of the district court is afiirmed, with interest and 
costs. 
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THE HAVANA. 

lilBBETT STBAMBOAT 00. v. TUENBB. SAMB v. REED. SAMB T. 

EOSSMAN, SAME v. EOBERTS et al. 

(Circuit Court Of Appeals, Second Circuit October 16, 1894.) 

Nos. 115-118. 

Maèi*imb Liens— Homb Pobt— Fobeign Ownbrship. 

A maritime lien toi necessary repairs and supplies, fumlshed in the 
port of enrollment, may be enforced against a vessel owned by a cor- 
poration created by another stata 

Appèal f rom the District Court of the United States for the South- 
ern District of New York. 

Thls waa a libel by Henry B. Tumer against the steamer Havana, 
the LJberty Steamboat Company, claimants, for repairs and supplies, 
and was heard, with three other libels against the same yessel for 
the same purpose, respeçtively by Andrew Eeed, Jacob Kossman, 
and George L Koberts and others. Decrees were rendered for the 
libelants in each of the cases (54 Ped. 201), from which the claimant 
appeals. 

Wm. S. Maddox, for appeUant. 
Geo. W. Murray, for Turner. 
Ma'rk Ash, for Eeed and Bossman. 
H. D. McBurneyj for Koberts. 

Before WALLACE, LACOMBE, and SHIPMAÎf, Circuit Judges. 

PEE CUEIAM. Thèse are appeals from four decrees of the dis- 
trict court, Southern district of New York, sustaining maritime liens 
for repairs and supplies fumished to the steamer Havana by the re- 
spective libelants. The claimant assigns as error that the Havana 
was in her home port when the repairs and supplies were fumished, 
and that they were furnished on the orders of the owner, and not 
on the crédit of the vessel. It appears that the steamer was owned 
by the Liberty Steamboat Company, a New Jersey corporation. It 
is well settled, therefore, under the a:pthorities, that when in New 
York, although enrolled there, she was in a foreign port, the rési- 
dence of a corporation beiûg the state which has incorporated it, 
although the individual stockholders may réside elsewhere. The 
Plymonth Kock, 13 Blatchf. 505, Fed. Cas, No. 11,237. Upon an ex- 
aminatipn of the record on appeal and the new proofs taken in this 
court we concui" in the opinion of the district juagethat the several 
libelants relied upon the crédit of the vessel, and that Schrader, who 
ordered the repaifs and supplies, was practically the master, exer- 
cieing ail the ordi^ary tunctions of that office except the actual 
navigatioç of the ship,'iBf]iich was in charge of Pertaen, who, al- 
though described as master, seems in fact to hâve been but the pUot. 
The repairs and supplies were necessary to the vessel, were fumished 
to her in a foreign port, and, in the absence of satisfactory proof of 
an agreement between libelants and owner that the owner should be 
exclusively liable for payment, they are liens on the vessel. The seV' 
eral decrees are afflrmed, with interest and costa. 



WISCONSIN MARINE & FIEE INS. CO.'s BANK V. LEHIGH & F. COAL CO. 497 



WISOONSIN MARINE & FIRE INS. CO.'S BANK v. LEHIGH & F. 
COAL CO. (MOLSON'S BANK, INTEBVBNBR.) 

(Circuit Court, N. D. lUinois. November 5, 1894.) 

1. Insolvent Corporation— UnIiAWI'ui, Pbbpbkence— What Constitutes. 

Tlie président of an insolvent corporation, whose tangible property was 
in the custody of the law, gave a bank the company's note, payable on de- 
mand, for a debt not due. Suit was commenced on It the next day. Th© 
Company flled its appearance, pleaded the gênerai Issue, walved a jury, 
and consented to an immédiate hearing. Execution was issued, and re- 
tumed nuUa bona, and on the same day the bank filed a creditor's biU. 
A director of the company was individuaUy liable, as guarantor and other- 
wise, for the debt due such bank. Seld an unlawful attempt to give the 
bank a préférence over other creditors of such company. 

3. Same— Distribution of Assbts — Rights dp Creditors. 

In the absence of any attack on the bona fldes of the debt, and of any 
actual fraud in such prooeeding, such bank was entitled to share ratably 
wlth ail other creditors of such company in the distribution of it» assets 
by a receiver. 

BUl by the Wisconsin Marine & Pire Insurance Company's Bank 
against ihe Lehigh & Franklin Coal Company, in which the Molsons' 
Bank intervened. Complainant demurred to the intervening péti- 
tion. Demurrer OTerruled. 

0. E. More, for complainant. 
Weigley, Bulkley & Cray, for receiver. 
Peckham & Brown, for Molsons' Bank. 
Chas. S. Miller, for défendant. 

JENKINS, Circuit Judge. Treating the intervening pétition aa 
amended as proposed, — which I do not understand to be opposed, 
— the case stands thus: On the 17th of April, 1893, the Lehigh & 
Franklin Coal Company was whoUy and entirely insolvent, had 
ceased to do business, and its property in the state of Wiscon- 
sin had during the preceding week been attached by creditors, of 
ail of which the complainant had knowledge. The company was in- 
debted to the complainant at that time; and on that date the prési- 
dent of the coal company exeeuted a note, payable on demand, with- 
out grâce, for $66,336.25, for an indebtedness not then matured. For 
the indebtedness to the bank one A. C. Yates, a director of the coal 
company, was personally and individuaUy liable, the indebtedness 
being in the form of notes and drafts upon which Yates was maker, 
indorser, or guarantor, and was covered by a gênerai guaranty run- 
ning from Yates to the bank. The président of the coal company 
delivered the note to the solicitors of the coal company, who placed 
the same in the hands of an attorney, Mr. More, connected in busi- 
ness and occupying the same oflBce with said solicitors. On the 
18th of Àpril, Mr. More commenced suit in this court upon such note 
in favor of the bank against the coal company. Contemporaneously 
therewith the coal company flled its appearance, pleaded the gênerai 
issue, flled a stipulation waiving a trial by jury and consenting to an 
immédiate hearing, and thereupon judgment was Immediately en- 
v.64F.no.5— 82 
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tered upqn such note. On the same day a like judgment was entered 
in fWr'bf the Grlobe!NâtiOnal Bàiik'in tiie staté court, under which. 
the sheriff took possession of ail the tangible property of the coal 
Company situated wJt|^Hi the county of Cook. Execution upon the 
judgment in favor of tlie complainant was immediately issued, and 
immedlatêly returned nnlla bona. On the same day' this creditors' 
bill WâS flled by the b$nk, the complainant, to subject the assets 
of the, cojil Company to the payment of its judgment, and a receiver 
was immediately appointed with the consent of the coal company, 
which entered its imrûediate appearance in thé suit. Under thèse 
procee(|ifig9 there has been impounded a fund over and above ail 
expense of the receivership aggregàting $22,612.63. On the llth 
of May, 1893, the Molsons' Bank, the intervening petitioner, obtained 
a judgment against the coal company in invituin for |7,101.54 and 
costs, aad On the 13th of May, 1893, filed its intervening pétition, 
which, yivi^ the proposèd amendments, declared the facts stated, 
and asKéd that its judgtnent should be flrst pàid out of the assets 
of the coal company, or that the funds should be distributed pro 
rata aïnoBg the creditors of the coal conipany who may prove their 
claims in tiiis ptoceeding. To this pétition the bank, complainant, 
demum:;.:' - '^ i ■ ,, i; 

I am of opinion that this case is ruled by Manufacturing Co. v. 
Hutchinson (lately decided by the court of appeals in this circuit) 
63 Fed. 496. I cannot but regard thé proceedings resulting in the 
judgment in favor of the bank, complainant, as an attempt to give 
a préférence to its debt over the debts of the other creditors of the 
coal company, as surely so as if the président of the coal company 
had executed to the bank a mortgage of the property of the coal 
company. At that timè the coal company was no longer a going 
concern. It had ceased to do biisiness. Its tangible property was 
largely, if not whoUy, in the custody of the ofiaoers of the law. The 
note to the bank, complainant, was given for a debt not then ma- 
tured, amî was made presently payable. It was given without au- 
thority of the board Of directors. While the président of a going 
concern may hâve authority to exécute obligations in behalf of his 
company lu the usual conduct of its business while it is a going con- 
cern, when it ceases to do business, and has become bankrupt, such 
function of its président ceases, and he has no right, without au- 
thority of the board of directors, to ûsurp their function, and to 
grant préférence at his pleasure to the creditors of his company. In 
such case his occupation is gone, except in respect to the care of the 
property in the interest of ail the creditors pf the company. The 
debt to the bank, complainant, according to the allégations of the 
intervening pétition, was secured by the personal responsibility of 
one of thè directors of the coal company. In Manufacturing Co. v. 
Hutchinson it was ruled that it was incompétent for the directors, 
the corporation beihg insolvent, to secure or to give préférence to 
such a dçbt with a view to absolve one of its directors. Certainly 
the pi«Sitfent of an insolvent corporation, without authority of the 
board ofdîTéctors, cannot exercise any such function. I am there- 
tote clëàf in opinion thàt the demurrer must be overruled. 
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It does not foUow, howevep, that because the banK, complainant, 
could not thus obtain a préférence over other creditors, the inter- 
vening petitioner is entitled to the benefit of a priority which its péti- 
tion condemns in the bank, complainant. There is no real attack upon 
the bona fides of the actual indebtedness to the bank, complainant, 
although it is asserted — but merely upon belief — that the note given 
by the président on the 17th of April was in excess of the actual in- 
debtedness. The complainant bank, irrespectire of the attempted 
préférence, was entitled to share ratably with ail other creditors of 
the coal company in the distribution of its assets. There was no 
actual fraud or moral turpitude in the transaction. It amounted 
merely to a constructive fraud, because the law condemns such 
transactions. This does not debar the complainant of its right to 
share with other creditors in the distribution of the estate, nor does 
it prevent the court from imposing upon the fund in the interest 
of the bank, complainant, the expensç incident to the accumulation 
of the fund. The order will therefore be that the amendments pro- 
posed to the intervening pétition will be allowed, the demurrer to 
the original pétition to stand as a demurrer to the pétition as 
amended. The demurrer will be overruled, with leave to the com- 
plainant bank, if it shall be so advised, to answer thereto to the 
merits within 20 days; otherwise a decree will be passed that the 
fund be charged with the expense of this bill, inqluding a reason- 
able counsel fee to the solicitors for the complainant, and for dis- 
tribution of the fund according to law. 



MOKAN et al. v. HAGBRMAN et aJ. 

(Circuit Court of Appeals, Nlntli Circuit October 23, 1894.) 

No. 86. 

Equitt Practice— Final Dkcheb— Amendmetît. 

M. Bros, owned 310 bonds of the O. & N. R. Co. ont of an Issue of 600, 
of whlch the remaining 290 were claimed to be invalid. The trustée of 
the mortgage securing the bonds brought suit to foreclose, and hâve the 
proceeds of sale of the road applied to such bonds as were valld, maklng 
the rallroad company only a party. Pending the foreclosure suit, M. Bros, 
brought suit against the holders of the 290 bonds and the rallroad com- 
pany, praying that the holders of such bonds be decreed not to be en- 
titled to share in the proceeds of the foreclosure sale. Holders of 147 
of such bonds answered, alleging the validity of their bonds, and praying 
for a decree accordingly. A decree for foreclosure was entered in the 
flrst suit, the road was sold, and bought In by M. Bros., and a decree 
entered, adjudglng M. Bros.' bonds entitled to be flrst paid out of the 
proceeds of sale, under which the whole proceeds of the sale were paid 
to M. Bros. No appeal was taken from such decree. In the second suit 
a decree was entered adjudglng M. Bros.' bonds entitled to be flrst paid, 
from which an appeal was taken to the suprême coiu-t, whlch reversed 
Buch decree as to the holders of 31 of said 290 bonds, and held theifi entitled 
to share equally with M. Bros. Upon the mandate of tbe suprême comt, 
whlch dlrected that such exécution and further proceedlngs be had In tho 
cause, In conformity to the décision of that court, as ought to be had, a 
decree was entered In the circuit coiat, adjudglng only that the holdera 
of such 31 bonds share upon terms of equallty with M. Bros. At a subs»- 
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gi{:(e|it tewn, upon pétition of holders of sacb 31 bonds, an order was maâe, 
BiQdlfyihg the decree by directlng a master to ascertaln the amount due, 
ont bt the proceeds of the sale, on M. Bros,' bonds and on the 31 bonds, 
' abd ûpôh tiie report of such master a final decree was madè, awardlng 
the holders of such 31 bonds their proportion of the proceeds of the sale, 
ai)d decreeing that they recover the same of M. Bros. Eeld, that the de- 
cree flrst enterea on the mandate of the suprême court was not final, and 
did not preclude the court from furthèr action, even at a siubsequent term, 
sincè such decree fell Short of a fulflllment of the décision of the suprême 
court, whose mandate remalned in force untll its behests were complied 
with. 

8. Eqtjitt Plbading— Answer and Cbobs Bill— Affiemativb Rbiibf. 

^be objection that the aflarmatlve relief prayed for In défendants' an- 
swérs and awarded them by the final decree should hâve been sought by 
cross bîll could be walted, and came too late after the entry of the decree 
of the suprême court adjudglng défendants entltled to the relief sought, 
though it seems that such relief mlght hâve been awarded on the answers 
and the pétition for amendment of the decree, regarded as a supplemental 
answer, the state of the facts at the tlme the answers were put In not 
havlng required such relief as is the function of a cross bill. 

8. EsTOipPBI/— RBPEESteNTATION OP BOHDHOLDBRS ET TRUSTEE. 

Héd; further, that the holders of the 31 bonds were not estopped to en- 
force their decree in tùe second suit by the decree in the foreclosure suit, 
though not appealed fropi, since the trustée of the mortgage represented 
the holders of bonds only for the protection of their lien, within the 
seope of the powers conferred by the deed of trust, and not to deny th^ 
right 

t MoBTOAGB Foreclosure— Paymbst et Suebender of Bonds. 

Meld, further, that Personal judgment against M. Bros, in favor of de- 
fendants was rightly rendered, though they had pald for the road by 
surrender of their bonds, and not in money; since such sale was re- 
garded in law as made for money, and the court mlght hâve ordered 
that they pay Into court the amount jnstly due défendants. 

Appeal from the Circuit Court of the United States for the District 
of Nevada. 

This was a suit by Charles Moran and others against J. C. Hager- 
man, administrator, and others. From a final decree in favor of 
défendants, complainants appeal. 

Eobert M. Clarke, for appellants. 

W. 1). 'F. Deal and Edmund Tauszky, for appellees. 

Before McKElSTNA and GILBEET, Circuit Judges. 

GILBERT, Circuit Judge. In the year 1881, Moran Bros., the 
appeUailtk in this case, were the owners of 310 bonds of |1,000 each 
of the Qrëgon & Nevada Railroad Company, which bonds were se- 
cured by a mortgage deed of trust to the Union Trust Company of 
New York. The total issue of the bonds was 600, but the validity 
of the teniàiçing 290 was denied by Moran Bros. In March, 1883, 
the tru^t cpinpany begàn a suit in the United States circuit court 
for Nevada to foreclose the deed of trust and seU the mortgaged 
propèrty, and to hâve the proceeds of the sale applied to the 310 
bonds held by Moran Bros., and such other bonds, if any, as had been 
legally issued. The trust compàny and the railroad company were 
the only parties to the suit On April 14, 1883, and while that suit 
was petiding, Moran Bros., as complainants, brought, in the same 
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court, a second snit, wMch is the suit now before thls court on appeal, 
alleging in their bill that the 290 bonds above referred to were fraud- 
aient, tmd praying for a decree that the holdera thereof be not en- 
titled tô share in the proceeds of the foreclosure sale. To this suit 
the holders of the 290 bonds and the raUroad company were made 
parties défendant On May 19, 1883, the answer of certain of the 
holders of the 290 bonds was flled, denying the charge of fraud, and 
alleging that the bonds held by them — 147 in ail — were yalid, and 
were acquired by them for a valuable considération, and praying for 
a decree in accordance with such facts. The railroad company an- 
swered, admitting the allégations of the bill. On August 7, 1883, 
the circuit court made an interlocutory decree in the flrst suit, which 
may be called the "foreclosure suit," ânding the averments of the 
bill to be true, and ordering a sale of the mortgaged property, and a 
retum of the proceeds into court to await the order of distribution 
to be thereafter made. The property was sold on April 17, 1884, 
ior $372,534.21, to Moran Bros., which sum was the amount due them 
upon their 310 bonds, together with the costs. After the entry of 
the order of sale in the foreclosure suit, testimony was taken in that 
suit upon the question of the validity of the 290 bonds, but the hold- 
ers of those bonds were not présent or notifled of that proceeding. 
Testimony was also taken at about the same time in the présent suit 
On March 29, 1884, the circuit court rendered its décision in both 
suits, and on May 6th following entered a decree in the foreclosure 
suit adjudging that said 147 bonds were not entitled to participate 
in the proceeds of the sale of the property, except as to the surplus 
remaining after the payment of the 310 bonds of Moran Bros. No 
appeal was taken from that decree. On May 13, 1883, the circuit 
court made its decree in the second suit, — which is this suit, — ^to the 
same effect as in the foreclosure suit On March 23, 1886, an appeal 
was taken to the suprême court from the decree of the circuit court 
in this cause, and on March 3, 1890, the suprême court reversed the 
decree of the circuit court as to the appellees herein, who are the 
holders of 31 of said 147 bonds, holding that they were entitled to 
share in the proceeds of the sale upon terms of equality with Moran 
Bros. McMurray v. Moran, 134 U. S. 150, 10 Sup. Ct 427. The 
mandate of the suprême court was issued July 19, 1890, and was 
flled in the circuit court November 3, 1890. It Jirected that "such 
exécution and further proceedings be had in said cause, in conformity 
to the decree and opinion of this court, as, accord ing to right and jus- 
tice and the laws of the United States, ought to be had." On Febru- 
ary 2, 1891, the circuit court, for the purpose of carrying ont said man- 
date, rendered a decree in this cause, adjudging that the appellees 
"share in the proceeds of the said sale in proportion to the amount of 
bonds held by them respectively, and upon terms of equality with the 
complainants." On October 24, 1891, Watkins, one of the appellees, 
flled a notice of a motion and pétition for an order amending and 
modifying the decree of February 2, 1891, so that there be inserted 
therein an order directing the master to ascertain the amount due on 
the 341 bonds, and the amount of the proceeds of the foreclosure 
>«ale, and the costs of that suit and sale, and the proportion of the 
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proceeds properJyifftppMôafele to the j^ayinent ofMoFan Bros.' 310 
bonds and the 31 bottas lïWiïed by thé a-ppellees, and ttiat upon ascer- 
tainment and detenHiOiiMotn' of said matters the appellees ha^e judg- 
ment and exécutions lUgilifistMoran Bros, for tHei* proportionate 
amount of said proceeSSj "âaad for sùcli otlier or further order in tàe 
premisesas is consistent and in conformity with the opinion, decree^ 
and mandate of tlie snpréme court of the United States, in this cause." 
The notifie stated that the motion would be made upon the ground 
that said matters were omitted from the decree by oversight, inad- 
vertence>and mistâke. It was stated in the pétition that the pro- 
ceeds ojf the sale after payment of the costs had been paid to Moran 
Bros, in the sum of $367,234.55. Objection was made by Moran 
Bros, to the motion and pétition upon the ground, among other ob- 
jections,, that the term at which the decree of February 2, 1891, was 
enteredj ïiad expired before the motion and pétition were flied, and 
that, thiSïefore, the court had no jurisdlction or control of the decree, 
or powerl to modify the same. The court orerruled the objections, 
and upon the 9th day of May, 1892, made an order granting the 
prayer; of; the pétition, modifying the decree accordingly, and direct- 
ing the làiaster to ascertain and report tô tlie court concerning the 
mattersalieged in the pétition. On September 6, 1892, a final decree* 
was made, affirming the report of the master, and awarding the ap- 
pellees their proportion of said proceeds in the sùm bt |33,419.57, with 
interest from the date of the sale, amiounting in the aggregate to 
151,659.44, and decreeing that the appellees recover the same of and 
from Moran Bros. The appéal is taken from the final decree, and the 
only error assigned is that the circuit couirt had lost jurisdiction of 
the cause, and h&d no powér to modify the decree of February 2, 
1891, for the reason that the term of the court at which that decree 
was rendered had fexpired before application was made for its amend- 
ment. 

Whether there was erfor in entering the order and decree subsé- 
quent to the decree of February 2, 1891, dépends upon whether or not 
the decree ôf that date was final, and was such as to carry out in ail 
respects the decree and mandate of the suprême court. The décision 
of the suprême court was that the appellees herein were entitled to 
their pro rata' share of the proceeds of the sale, and the mandate 
required that such exécution and proceedings be had in the circuit 
court as ought to be had In conformity with the decree and the opin- 
ion of the suprèiûe court. In short, the mandate directed the circuit 
court to take such steps as shoiïld be necessary to place the appellees 

lAn appeal was takëh from this decree to the suprême court, complalnants 
In their assignmentiof errons alleging that the decree should hare been in 
their favor, "for the reason that the term had elapsed at which said origlual 
decree was made, ânâ the said circuit court had lost jurisdiction of said 
suit, and had no pôWer or authority fo modify or amend said oi'iginal decree, 
or to make any order or decree in said suit in any manner affecting the 
rlghts of the parties; herein." The suprême court dlsmlssed the appeal be- 
cause of the absence of a formai certificate of the "question of Jurisdiction," 
which preciùded.-àny review of a cause dlrectly appealed from the circuit 
court, under thé' flfm section of the act of March 3, 1891, on the ground 
that the jurisdlctloB of that court was in issue. 151 U. S. 329, 14 Sup. Ct 354. 
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in possession of their just proportion of th.e proceeds of the mortgaged 
property. The decree of February 2, 1891, fell short of doing this. 
It was but a répétition of the terms of the mandate. It decreed that 
the appellees, together with Moran Bros., should hâve their 341 
bonds paid pro rata ont of the proceeds, but it contained no order 
of distribution; indeed, the proceeds were no longer in the posses- 
sion of the court, and it contained no statement of the amount of the 
proceeds, or the amount due the appellees. It did not direct the 
payment by Moran Bros, to the appellees of any sum whatever. The 
mandate remained in force until its behests were complied with. A 
decree whi-ch fell short of a fulflUraent of the décision of the suprême 
court, and failed to secure to the successful litigant the relief to which 
he was decreed to be entitled, was not a ûnal decree, and did not 
preclude the court from furtlier action, even at a subséquent tenu. 
The circuit court could not, by a partial compliance, lose the power 
to obey the mandate to its fuU extent. The suit had been begun by 
Moran Bros, for the purpose of obtaining a decree directing the pay- 
ment of their bonds to the exclusion of the bonds held by the bond- 
holders whom they brought into court as défendants. The latter 
denied that the bonds of Moran Bros, were entitled to such préfér- 
ence, and they alleged the validity of their own bonds, and praj^ed 
that they be decreed to participate in the proceeds, and for gênerai 
relief. Upon thèse issues the cause was tried. It was held by the 
suprême court that the appellees herein were entitled to the relief 
they prayed for. It was the duty of the circuit court to obey the 
mandate, and furnish that relief. The decree of February 2, 1891, 
failed to secure it. Under that decree the appelh^es could recover 
only their costs in the appeal. They could not obtain the money 
which the suprême court had said was theirs. It was still necessarj' 
for the circuit court to ascertain the amount of the proceeds, to whom 
they had been paid, the amount thereof justly due the appellees, and 
by whom that amount should be paid them, and to order the payment 
accordingly. To do this the cause was referred to a master. His 
function was not ministerial, as in the case of a decree reqniring him 
to sell property and distribute the proceeds according to the order 
of the court, but it was judicial, since he must necessarily ascer- 
tain and détermine the amount of money each bondholder should 
hâve, and the sum that should be paid by the one to the other. A 
decree that left this undone was not a final decree. Grreen v. Fisk, 
103 U. S. 518; Craighead v. Wilson, 18 How. 199; Eailroad Co. v. 
Swasey, 23 Wall. 405; Iron Co. v. Martin, 132 U. S. 91, 10 Sup. Ct. 32; 
McGourkey v. Kailway Co., 146 U. S. 544, 13 Pup. Ct. 170. We ûnd 
no error, therefore, in the action of the court in amending the first 
decree. 

The appellants were allowed, under the permission of the court, 
to make other assignments of error, one of which is that the appel- 
lees are not entitled to the relief afforded by the amended decree, for 
the reason that such relief is not within the issues made in the plead- 
ings, since the appellees were content to answer the bill, denying 
the complainants' equities, and filed no cross bill asking for affirm- 
ative relief. The answer, as we hâve already seen, declared affirma- 
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tirely tàe TaKaity of the defendant's bonds, and pràyedifor the same 
relief that wotildliave been sought by a cross bill. At that time 
the mortgâged property had not been sold. The complainants and 
défendants in tiiis cause were the holders of the mortgage bonds. 
Prima facie, ail were entitled to share equally in the proceeds. The 
complainants denied that this was true, and brought the suit to as- 
sert their right flrst to be paid. The défendants made answer con- 
troverting the allégations of the bill, and coupling their défense with 
a prayerfor the relief which was ânally accorded them by the decree 
which is appealed from. They had equities in the subject-matter 
of the suit, tb.e protection of which, as the case then stood, did not 
require such affirmative relief as isthe function of a cross biU. They 
would hâve secured aU they sought by their answer if the complain- 
ants had been adjudged not entitled to the relief they sued for. 
The subséquent sale and distribution of the fund made necessary 
the affirmative relief which was prayed for in the answer and grant- 
ed in the decree. The pétition on the application to amend the de- 
cree brought aU the necessary facts before the court, and for that 
purpose may be deemed a pleading in the nature of a supplemental 
answer. Under such pleadings the court had the power to decree ail 
the relief the défendants were entitled to. In Fost. Fed. Pr. § 170, it 
is said: 

"Although a défendant can, by hls answer, obtain the benefit of any dé- 
fense he may hâve agalnst the plaintiff's claim, he can, except in a very few 
cases, obtain no relief agalnst the latter in the same suit beyond what ré- 
sulta necessarily from the déniai of the prayer of the bill." 

In Bradford V. Bank, 13 How. 69, the court said: 

"The more modem course of proceeding is to dispense with the cross blU, 
and make tlie same decree upon the answer to the original biU that would 
be made If a cross bill had been flled, if the défendant submlts In his an- 
swer to a performance of the real agreement between the parties. The an- 
swer Is vlewed in the light of a cross bill, and becomes the foundation for 
a proper decree by the court." 

But, in any view of the case, the objection that the affirmative relief 
which, was prayed for in the answer should hâve been sought by a 
cross biU is one that could be waived, and an objection upon that 
ground, flrst made after the entry of a decree of the suprême court 
decreeing défendants to be entitled to liie relief so prayed for, cer- 
taiuly cornes too late. Kelsey v. Hobby, 16 Pet. 269, 277. 

It is next contended that the decree in the foreclosure suit, holding 
the bonds of the appellants to be a flrst lien upon the mortgaged 
property, estops the appellees to enforce their decree in this suit. 
It is urged that the bondholders were ail represented by the trustée 
in the foreclosure suit; that the decree in that suit remains unap- 
pealed from, and unreversed; and that the question of the validity 
of ail the bonds was there litigated and determined. The appellees 
cannot be said to hâve been parties to the foreclosure suit in any 
sensé other than that the complainant therein, the trustée, represent- 
ed the holders of ail the bonds for the purpose of foreclosure. The 
trustée sustained that: relation only for the enforcement of the lien 
and the collection of the debt. So far as concerned the debtor and 
other lien holders, if any there were, it represented ail the bondholders 
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who were protected by the deed of trust. Whïïe it is trae that the 
trustée had commenced the foreclosure with a bill which averred 
that the bonds of Moran Bros, should be first paid, it did not make 
the holders of the other bonds, the appellees herein, parties to the 
suit, nor did it seek to hâve them brought in. On the contrary, 
Moran Bros., the holders of the bonds which the trustée was seeking 
to pay in préférence to the others, commenced the suit which is now 
hère on appeal, and brought the appellees into court to défend the same. 
We are unable to see how Moran Bros, can now say that the decree 
rendered in the suit so commenced by them is not binding upon aU 
the parties thereto. It is only where the trustée acts for the bond- 
holder within the scope of the powers conf erred upon him by the deed 
of trust that his acts bind the latter. When he dénies the right of 
the bondholder in proceedings to foreclose, the latter may make 
application to the court to be admitted as a party to the litigation, 
or he may, as in this case, bring the subject before the court in a new 
or ancillary suit. From the moment the trustée denied the rights of 
the appellees it had no power to bind them by any act, except so far 
as the opposite parties to the foreclosure suit were concemed. It 
was trustée still to foreclose the mortgage and collect the funds, 
but for no other purpose. The decree, therefore, of the circuit, court, 
adjudging that the appellees' bonds should not rank with the bonds 
of the appellants, was a decree in a cause to which the appellees were 
not parties or represented, and is not binding upon them. Williams 
V. Gibbes, 17 How. 254. 

It is further contended that the court erred in rendering a personal 
judgment against the appellants for the proportionate amount due 
the appellees upon their bonds, and interest thereon. It is said 
that Moran Bros, paid, not money, but bonds, for the mortgaged 
property, and that it is not within the issues presented in this case 
to enter a personal judgment against them for money, and enforce 
its payment by exécution. In the theory of the law the sale was 
made for money, and the purchase price was paid in money, and paid 
into court. The decree ordering the sale directed that the proceeds 
be brought into court, and held for disbursement according to the 
further order and decree of the court. Subsequently the order of 
distribution was made decreeing that the money be paid flrst to the 
costs of sale; second, to the complainants' costs of suit; third, to 
an attomey's fee for complainants; and, fourth, to the payment of 
the 310 bonds of the complainants. It may be true that the com- 
plainants, in making the purchase, paid no money to the master who 
made the sale, save and except sufflcient to cover the costs, and that 
payment of the remainder of the purchase price was made by the sur- 
render of their bonds; but that fact does not affect the question 
under considération. If the complainants, under the terms of the 
mortgage and the decree, were permitted to pay in bonds, it was for 
their convenience only. If the circuit court had arrived at a différ- 
ent conclusion concerning the appellees' bonds, and had decreed in 
the order of distribution that they share equally with the others, 
Moran Bros, would hâve been required to pay into court at that time 
a sum of money suflicient for that purpose. From the décision of the 
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suprême Court itjdcrtéîsà^eaFsthat the order of distriblitioii was er- 
roneous; that thë' Circuît i court, instead of directing the payinent of 
$368,968.89 to Moraû Btos., should hâve ordered tàat $33,419.57 of 
tîiat sum be paid to the appellees herein. In pursuance of the 
mandate of the suprelflé court the circuit court had cléarly power to 
order either that Môrah BroS. pay into court the sum so received by 
them ertbueously, or that they pay the same directly to the persons 
who aPè entitled to receive it. The latter course was pursued, and 
we flnd ûb error therein. The decree is afflrmed, with costs to the 
appellëèB. 



NORTHEBN PAO. R. CO. v. CITY OF SPOKANE et al. 

(Circuit Court of Appeals, Nlnth Circuit. October 23, 1894.) 

No. 138. " 

Dbdicàtion— RiGH'r to Crosb Raillât Traces. 

A rollpoad Company to whlch congress lias granted a rlght of way 
across tl^i public lands and sections of laD,ds adjoining such right of way, 
in ald of l£e construction of its road, bas power to dedlcate to the publie 
the right to cross its tracks and rlght of way. 

Appeal from the Circuit Court of the United States for the East- 
em Diviàon of the District of Washington. 

This was a proceeding by the Northern Pacifie Eailroad Company 
against the city of Spokane and others to restrain the city from 
destroying a dépôt alleged to be an obstruction to a street crossing, 
and also from preventing ; the érection of a new dépôt. A tempo- 
rary restraining order was dlssolved in so far as it forbade the hin- 
dering of the railroad company in the érection of a new dépôt. 52 
Ped. 428i On final hearing, the bill was dismissed, 56 Fed. 915. 
Oomplainant appeals. 

Ashtèn & Chapman and J. E. McBride, for appellant. 
James Dawson and George Turner, for appellees. 

Bef ore McKENNA and GILBEET, Circuit Judges, and HAWLEY,^ 
District Judge. 

GILBERT, Circuit Judge. The Northern Pacific Railroad Com- 
pany brought à suit against the city of Spokane and others to re- 
strain and enjoin the défendants from laying out and extending a 
certain street known as "MUl Street," orer and across the right of 
way of the complainant's railroad in said city. The biU allèges 
that by vîrttie of the act of congress approved July 2, 1864, entitled 
"An act grahting lands to aid in the construction of a railroad and 
telegraph Une' from Lake Superior to Puget Sound, on the Pacific 
Coast, bythë Northern route," and the several acts amendatory and 
supplemental thereto, there was granted to the complainant a right 
of way throTigh the public lands, to the estent of 200 feet in width 
on each side of its roadj wherever it may pass through the public 
domain, and that there "Was further granted to the complainant, for 
aid in the construetiou of its road, among other lands, section 19, 
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township 25 N., range 43 W., upon which that portion of Mill street 
in controversy in the suit is situated; that since the construction 
of the complainant's road, and for more than eight years prior to 
August 4, 1S89, the complainant maintained its freight station build- 
ing on that portion of its right of way lying north of its track in said 
section 19, covering the land in controyersy, and that on or about 
said last-named date the freight sheds and freight station buildings 
were destroyed by ûre, but that within a few days thereafter the 
complainant rebuilt the same, with the knowledge and acquiescence 
of said city and its oflficers; that the said city claims to hâve some 
right or interest in the ground, and the right to occupy the same as 
a street, but that the city has no right thereto, and has taken no 
steps as required by law to authorize its occupation thereof for any 
purpose, but that the said city, through its counsel, has declared its 
intention to summarily tear down and remove said buildings, and to 
open the said Mill street across the complainant's premises. The 
défendants answered, in substance, that the complainant had dedi- 
cated said strip of land to the public as a street on the 20th day of 
January, 1881, and that the public had continuously used the same 
from that time. Upon thèse issues testimony wa's taken. Upon 
the trial the court found that the street had been so dedicated by 
the complainant and used by the public, and thereupon the bill was 
dismissed. Upon the appeal the complainant contends — ^First, that 
the record contains no compétent évidence showing a dedication; 
and, second, that the complainant had no power to dedicate any por- 
tion of its right of way for street or other public purposes. 

So far as the facts are concerned, it is reasonably clear that the 
railroad company dedicated the land in controversy to the public 
for street purposes. The évidence is that about the year 1880 or 
1881, after the town of Spokane had been laid out and platted by 
the original town-site proprietors, the railroad company laid out 
what is known as "Railroad Addition," adjacent to the original town, 
and, by agreement with the original town-site proprietors, made the 
streets of the addition conform to those of the original town, con- 
tinuing the streets and the names thereof. through the addition 
and across the right of way, and thereupon filed a plat of the addi- 
tion, upon which its right of way was designated as "Railroad 
Street," and certain streets were platted as crossing the same, 
among which was Mill street. There is no indication upon the 
plat that it was the intention of the railroad company to close Mill 
street where the same crosses Railroad street, but, oij the contrary, 
the lines of the plat show Mill street to be open across Railroad 
street. In the words of dedication which accompany the plat, how- 
^ver, the railroad company used the f oUowing language : 

"The streets shown upon said plat are dedicated to the use of the public 
until vacated, except that strip of land, 225.7 feet in width, designated as 
'Railroad Street,' which is reserved for the tracks aiid uses of said railroad 
«ompany." 

It is contended that the words of réservation concerning Railroad 
street operate to except from the dedication ail the land contained 
within the north and south lines of that street, and to eut in twain 
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the streets whîch npon the plat are indicated as crossing the same. 
It is obvious that the plat and the words of dedication are to be 
oonBtrued together in arriving at the Intention of the dedicator. 
With this raie of constiruction in riew, it is clear that Eailroad 
Street is reserved from dedication to public use, so far as it is neces- 
sary to be retained for the tracks and uses of said railroad company, 
but that at the same tiine, and coexistent with the réservation, the 
comiwiny has granted by its dedication to the public the easement 
to cross its tracks and right of way at certain flxed and designated 
points; namely, at the streets which are marked as crossing the same. 
If it hàd been the intention of the company to withhold from the 
public the right to cross its Railroad street by the streets which 
interséct it at right angles, that intention could hâve been readUy 
expresséd, either in words or by Unes drawh in the plat to close the 
cross streets at their point of intersection with the Unes of Railroad 
Street. The action of the company from the time of laying out Rail- 
road addition is in harmony with this interprétation of the dedica- 
tion. The évidence is, that the cross streets, including Mill street, 
Post street, Howard street, and others, were used by the public 
from the time the plat and dedication wére flled; that the railroad 
company expressly admitted the rights of the public in Post street 
where it crosses Eailroad street, by removing therefrom, at the de- 
mand of the city, a building then in course of construction, which 
encroached upon the Unes of the street. The company, moreover, 
sold lots in said addition, fronting upon Eailroad street, and accessi- 
ble only by means of Railroad street. 

It is contended, f urther, that the railroad company had no such in- 
terest in the land inclosed within the limits of Railroad street as 
to authorize it to dedicate to the public the right to cross the same; 
that its right of way was granted by the United States solely for rail- 
road purposes; and that, although the fee to section 19 passed to 
the company under section 3 of the granting act, there was, never- 
theless, no merger of the right of way in the fee of the land so 
granted. In the view we take of the law of the case, it is not neces- 
sary to consider whether the right of way conferred by congress 
was merged in the fee of the land over which the same was located, 
and which was granted to the company in aid of the construction 
of the road. It clearly was not contemplated by congress that the 
right of way of the Northern Pacific Railroad Company should not 
be crossed at innumerable places. There is nothing in the language 
of the grant to indicate an intention that the grantee should be 
deprived of the power to permit the public to cross from one side to 
the other of the granted strip, or that there should be reserved to 
congress the sole authority to détermine at what points and under 
what circumstances such crossings should be established. The 
grant was in that respect unrestricted in its terms. Its only limita- 
tion was the împlied one that the railroad company might not divert 
the granted strip to other and foreign uses, and might not cède to 
the public rights and easements so extensive or of such a nature as 
to interfère with its duties to regularly and properly operate a rail- 
road. 
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It was known that the railroad would extend through towns 
and cities then existing, and through others that would spring up 
along its line, and that the rights of the company in and to ita right 
of way would be subject to the power of the municipal corporations 
through which it passed to extend public streets across the same. 
That power which is implied in the gênerai authority conferred by 
city charters for that purpose is coneeded to hâve been vested in the 
municipal authorities of the city of Spokane; but it is said that, 
while the easement to cross the right of way might hâve been 
wrested from the company by proceedings in invitum, it had no au- 
thority to voluntarily cède tie same. We see no valid ground on 
which to base this distinction. The nature of the right of way over 
the public lands which the railroad company obtained by the grant 
was not différent from that which it acquired over private lands 
by purchase or by condemnation proceedings, under the laws of the 
several states through which it passed. Whether the company ac- 
quired the fee to the lands covered by its right of way or not, no 
reason is apparent why it may not dedicate public easements over 
and across the same, and by its own act grant to the public ail the 
rights which the latter might obtain by the exercise of its right of 
eminent domain. Of course, the railroad company could confer 
upon the public no greater estate than it possessed, and, in any view 
of the case, the dedication could not affiect the reserved rights of 
the United States, whatever they might be. The public easement, 
80 dedicated, is undoubtedly subservient to the exigencies of rail- 
road use, and the public take the dedicated crossing subject to the 
inconveniences which may resuit from the increase of traffic and 
transportation along the line of the road, and the possible necessity 
of laying more tracks thereupon; but the company, after such dedi- 
cation, and after rights hâve been acquired thereunder, may not 
close up the street with a building, and may not say, as in this case, 
that because it is convenient to hâve a warehouse at this point, and 
because there is no place within the city so désirable for that pur- 
pose, it will revoke the rights which it has conferred upon the public 
by the dedication. One of the objects of congress in making the 
grant was to upbuild and develop the country through which the 
road was to pass, and it is in harmony with this purpose, as well as 
in line with the adjudicated cases, so far as they hâve approached 
the question under considération, to hold that such public use is 
not inconsistent with or subversive of the railroad use, which was 
intended by congress. It has been held that trustées holding lands 
for public uses, and corporations having public duties, may dedicate 
to public use for highways, when such use is not inconsistent with 
the purposes for which the lands were vested in trust, or incompati- 
ble with the duties required (Rex t. Leake, 5 Bam. & Adol. 469; 
Canal v. Hall, 1 Man. & G. 392) ; and that a railroad company may 
dedicate a highway across land already dedicated to public use as 
a railroad (State v. City of Bayonne, 52 N. J. Law, 503, 20 Atl. 69); 
and that railroad corporations hâve the same rights to dedicate 
their lands to public use as any other proprietors, unless it is con- 
trary to the provisions of their charters, or amounts to a breach of 
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theipidiity toî tb&fr stockliolders (Green v. Canaan, 29 Ck)nn. 157; 
WaiiéhB V. Ballroaa Go., 39 Conn. 509). The appellant cites the 
èàSé'OÏHlinois €5eDt. B<'Go. v. City of Chicago^ <I11. Sup.) 30 N. E. 
1036, -Where the èowtSaJd: 

"It iS^plain thait, undër the act of congress donatlng lands for the con- 
struiGtl^nof a railroad and^the chartef of the ralh-pad; company, the strlp of 
lamdTTithe.rlgl^ b£ way— ris devoted to a certain specifled purpose, and cannot 
be diver^^d from that purpose." 

Tîhéjianguage so quôted from the décision in that case miist be 
çon^jidqfred in the light of the question then before the court It 
waa ».îCase of 3, spécial assesisment against tti? right of way of the 
Illinois Central Bailroad to pay for the improvement of a street, 
upon the theory that the right of way was beneflted by the street 
iniprovenient The qourt held th^t the right of way granted by 
congr^ese for a 1 spécial pufpose was not chargeable with such an as- 
sessment; that the strip so devoted to public use was not land whieh 
could Ibélaid ofiE into lots and blocks, and sold by the railroad com- 
pany for itapwn adyantage, or uspd aspr^vate property is used by 
indi'nduslsj and that, therefore, ite value, for the purpose for which 
it was;de4icated, was not capable of being enhanced by the improve- 
ment of an adjacent street. This is f ar from holding that a railroad 
company pay not, in récognition of public interests, ajad for the pro- 
motion pf the public welf are, dedicate to the publie an easement 
over its right of way which does not interfère with its own use of 
the same for a railroad. The decree is affirmed, with costs to the 
appelleea 
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iRRIGATldi*— A-BÀIÏDONMKIIT OF WATEK RiGHTS— IreIGATING DITOHES. 

K. 'and othersj in 18(59, located a dltch appropria ting, for the purpose of 
irrlgatlngftheir landSj the waste ^ii^afetof the A. river; remainlng after the 
N. F, flfld S.::F. ditches, previously located, h^d been supplied. Such 
dltch Ti^as, called the "B.R. Ditch." The water appropriated by it being 
insùfflclent f or their lari(lS, the owners of the B. R. ditch purchased shares 
In the S» F. dltch, and dlverted the water so acqulred through the B. R. 
ditch. Subsequently, by their consent, other owners of shares In the 
S. F. ditch, diyerted their water through the B. R. dltch, and in and after 
1874 ail tlie water belonging to the owners of the S. F. ditch was taken 
by thein tliirôugh the B. R. ditch, with the consent of the owners thereof , 
on condition Of contributing to the expense of enlarging and repairing 
that ditch. I . Silbsequently, the route of the B. R. ditch was twice changea, 
and the w^tçr belonging to the owners of the S. F. ditch was for more 
than flve yéars conduc'ted through such chaJQged B. R. ditcli, and ail the 
water rec^ived through SUch ditch was allotted according to the interests 
of the OwJiers of such S. F. ditch, who took complète possession, use, and 
control of the B. R. ditch, adversely to any right or clalm under the 
orlginàli lpça.tion. Oomplainant and his predecessors in title, the owners 
of the Ifind orîginally supplied by the B. R. dltch and the locators 
of sucli ditch, Imew of ànd acquiësced in such use, and shared in 'the 
water «nly according to their shares in thê S. F. ditch, without objection to 
, suçh use, and, contributed to the altération and repalr of the B. R. ditch 
only in proportion to their shares in the S. F. ditch. In 1887 complaina,nt 
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brought suit to establish a right to a spécifie quantity of the water of the 
A. river, in virtue of the appropriation by the B. E. dltch. Hélâ, that 
the use of the waste water in the B. R. ditch was abandoned througb 
nonuser on the part of complainant and hls predecessors In title. 
Knowles, District Judge, dlssenting. 

Appeal from the Circuit Court of the United States for the 
Southern District of Califomia. 

This was a suit in equity by Isaac L. Hewitt against Warren Story 
and 66 others to establish a right to certain waters for irrigation 
purposes. A motion to diSmiss was denied (39 Fed. 158), and the 
cause was next heard on objections by certain of the défendants to 
the amended bill of complaint The objections were disallowed. 
39 Fed. 719. Subsequently, on further hearing, the bill was dis- 
missed (51 Fed. 101), and complainant now appeals. 

This Is a suit in equity. The bill of complaint allèges the wrongful and 
unlawful diversion of certain waters by the appellees, 67 in number, in- 
cluding certain corporations, companies, associations, and individuals, using 
and clalming water by appropriation from the Santa Ana river, in San 
Bernardîno county. Cal. It prays for a decree entitling appellant to a 
spécifie quantity of water, and for an injunction, etc. The bill was flled 
in January, 1887. Appellant claims to be the owner in possession, and 
entitled to the possession and use, of 333% inches, under a 4-inch pressure, 
of the waters of the Santa Ana river, which he allèges were appropriated 
by his predecessors in Interest through and by means of a certain ditch 
known as the "Berry Roberts Waste-Water Ditch." The Santa Ana river 
is an unnavigable strearn of running water, flowing through sundry wild 
cafions and ravines in the San Bernardîno mountatns, and emerging there- 
from into the San Bernardîno valley through the mouth of a steep ravine 
near the eastern boundary of the vEûley; and the waters thereof hâve been 
and are held and owned, for many miles above and below the entrance 
to the Berry Koberts ditch, exclusively by right of appropriation, and used 
generally for the purpose of Irrigation. Long prior to the location of the 
Berry Roberts dltch, two appropriations had been made of the waters of 
the Santa Ana river,— one by means of the North Pork ditch, owned by 
the North Fork Water Comiiany, a corporation, which taps the river near 
the point where it débouches from the mountains into the valley; the other 
by means of the South Fork ditch, owned by an association of individuals 
designated in the bill of complaint as the South Fork & Sunnyside Division 
of the Santa Ana River, which takes water from the river some distance 
Icwer down. ïhe owners of thèse ditches hâve, at ail times slnce acquiring 
their water rights, kept thèse ditches in repair. Prior to 1860 there were 
but few people using the water from the ditches, but, before the Berry 
Roberts ditch was located, the number had been largely increased. ïhe 
ditches hâve since beeu enlarged, and many thousands of dollars hâve 
been expended thereon. The actual extent of the appropriation by the 
North Fork and South Fork ditches, prior to the location of the Berry 
Roberts ditch, is not elearly defined, and, under the views hereinafter ex- 
pressed, the précise amount of water which each ditch is entitled to need 
not be determined. Subséquent to the location of the Berry Koberts ditch, 
two appropriations of water from the Santa Ana river nearer its head liave 
been made: One, the Brown and .ludson ditch, owned by the Redlands 
Water Company, a corporation, which was located in the spring of 1881, 
and conveys water to the town of Redlands for irrigation and domestic 
purposes. Every year since its construction, extensions and improvements, 
involving large expenditures of money, hâve been made. The other, the 
Bear Valley dam and réservoir, owned by the Bear Valley Land & Water 
Company, a corporation, was located in .Tune, 1883. This corporation, in 
the spring of 1883, bought three or four thousand acres of land situated 
in the lower portion of Bear valley, and constructed a dam at the point 
where the lower edge of the valley adjoins the head af Bear canon, ïor 
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the pnrpose of obtfiliilng, above that dam, the water that would otherwla» 
bave run to waste In the winter and spring months. Thls dam la of granité 
maaonry, 20 feet tblck at Its base, about 60 feet hlgh, and 300 feet long, 
forming a lake about 5 miles long and over one-half of a mile wlde, of an 
average depth of about 13 feet Bear creek Is fed by small tributarles 
whlch corne Into It, at différent points, ail of the way f rom where It leaves 
Bear valley dowB to Its Junctlon wlth the Santa Ana riyer. The construc- 
tion of the dam does not appear to hâve affected the flow of water down 
Bear creek during the Irrlgatlng season. The Berry Roberts dltch waa locateô 
In. 1869, by Berry Robertà, Henry Suverkrup, and George A. Craw, as a 
waate-water ditch approptfiating "the waste water of the Santa Ana river" 
remalnlng therelB aftier the Nprth Fork and South Fork dltches should be 
fuUy supplled. The loca;tors of the Bçjry RobMts dltch, at the tlme of 
Its location, occnpied, poSséssed, and clalmed separate and distinct portions 
of land Bltuated lii secti<Ai 16, townshlp 1 S., range 3 W. of the San Ber- 
nardlno merldlan. RobePts clalmed 160 acres, and Suverkrup and Craw, 
In the aggregate, 240 acres. The ditch constructed by them, and through 
whlch they appropriated the waste water, tapped the river on the south 
slde between the head of the North Fork and the South Fork ditebes. At 
thé tlnie the Berry Roberts dltch was located, and for many years there- 
after, there existed in San Bernaxdlno county a board of water commls- 
sloners, crfeated by an àct of the législature of the state of Callfomla, 
whose dntles weré to regulate the distribution of water In accordance wlth 
the rights of the parties in Interest, and they were Invested wlth authorlty 
to appoint water overseers, etc. In the records kept by thls board appears 
the foUotying entry: "By request of Henry Suverkrup, Berry Roberts, and 
G. A. Cra:w, W. T. Morris and B. Kerfoot, water cômmissioners for San 
Bernardino county, Callfomla, located a water ditch to be known as the 
'Berry Roberts Ditch.' The water clalmed by the aforesaid parties for 
this dltch is the waste water of the Santa Ana river, taken out in the 
southeast bank of sald river about four miles northeast from section slxteen 
(16), toWhship No. 1 south, range No. 3 west, San Bernardino merldlan, 
running thence nearly a south west direction to the said slxteenth (16) sec- 
tion, and to be used for Irrlgatlng, and to be equally apportloned among 
said parties on the land of the said slxteenth (16) section owned by said 
parties; and also Berry Roberts was appolnted overseer for the aforesaid 
ditch for the présent year. Donc on the 19th day of February, A. D. 1870. 
W. T. Morris. E. Kerfoot" Roberts thereupon took charge of the Berry 
Roberts ditch, and wlth Suverkrup and Craw conducted the waste water 
running thereln to thelr respective lands, in section 16, for Irrigation and 
domestic purposes. The lands whlch they then had under cultlvatlon 
amounted. In the * aggregate, to not exceeding 100 acres, about 50 acres 
thereof being in grain, and the balance In fruit trees and vegetables. They 
permltted one or more of thelr neighbors to participate In the use of the 
water on condition that they should contribute to the necessary repairs 
of the ditch. In 1870, Roberts conveyed his Interest In the 160 acres of 
land clalmed by him, together wlth his interest In the Berry Roberts dltch 
and the waste water, to one Bail, who thereupon succeeded Roberts as 
water overseer. In 1872, Craw conveyed his Interest in 160 acres of laad 
clalmed by hlm to Suverkrup, and also bis Interest In the Berry Roberts 
dltch and In the waste water. During the years 1870, 1871, and 1872, the 
then owners of the Berry Roberts ditch used the waste water running 
thereln, at ail tlmes when they could get any water, for the Irrigation of 
the lands whlch they then had under cultlvatlon; but the waste water 
running In said dltch was wholly Insuffldent to supply thelr needs. 

There ts more or less confusion In the teetimony as to the name of the 
South Fork ditch. It Is sometlmes called "South Fork," sometlmes "Sunny- 
alde Division of South Fork," but more frequently. In relation to Its con- 
nection wlth the Berry Roberts dltch, It Is designated as the "Timber Dltch," 
by whlch name It wlll hereafter be called. Upon ascertaining the fact 
that no reliance could be placed in the supply of waste water from the 
Berry Roberts dltch during the irrlgatlng season. Bail purchased 40 sharee 
tn the Timber dltch and In the water appropriated thereln, and' Suverkrup 
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purchased 30 shares ta the Tiinber dltch aad In the water flowtag thereln. 
The quantlty of water thus acquired by them was direrted through the 
Berry Roberts diteh to their respective tracts of land in section 16. Subse- 
quently, by the consent of Bail and Suverkrup, varions other owners of 
shares in the Tlmber dltch appropriation dlverted and conducted the quan- 
tlty of water to whlch they were respectively entitled, by virtue of their 
Interests in the Timber ditch, through and by meajQS of the Berry Roberts 
ditch. The Berry Roberts dltch continued in charge of the water overseers 
appointed by the board of water commissloners. In June, 1874, Suverkrup 
conveyed hls Interest in the 240 acres of land then claimed and possessed 
by him, together with hls Interest In the Berry Roberts ditch and in the 
waste water, and also the 30 shares in the Timber ditch, to one Borron, 
the immédiate predecessor of appellant. During the year 1874, while Bail 
and Borron were diverting and uslng the water belonging to them as share 
owners In the Timber dltch through the Berry Roberts dltch, some of the 
other owners of shares in the Timber dltch applied to them for permission 
to dlvert and conduct the water belonging to their shares In the Timber 
ditch through the Berry Roberts ditch. Permission was glven upon the 
condition that the parties should contribute and aid in enlarging and repalr- 
Ing the Berry Roberts dltch, which condition they complied wlth. AjCter 
the year 1874, no water was taken from the river through the Timber ditch; 
but ail of the water theretofore dlverted through and by means of the 
Timber ditch was thereafter dlverted through and by means of the Berry 
Roberts ditch, and the owners of shares in. the Timber dltch appropriation 
(wlth but few, if any, exceptions) continued to use the water, to which 
they were entitled by virtue of that appropriation, through the Berry Roberts 
dltch. It Is not shown that permission to make thls change was granted 
to any considérable number of the shareholders In the Timber ditch appro- 
priation; but It does affirmatlvely appear that the shareholders In the 
Timber ditch took actual possession and control of the Berry Roberts dltch, 
and through it dlverted and crnducted the water that had theretofore been 
dlverted and conducted by means of the Timber ditch. As early as 1877, 
if not before, ail of the water dlverted through the Berry Roberts ditch 
was distrlbuted by the water overseer in charge, and was used by the 
respective claimants of It, Includlng Bail and Borron, in proportion to the 
number of shares held by them in the Timber dltch appropriation. The 
Berry Roberts ditch was enlarged and kept in repalr by the parties so 
uslng it, and during the year 1877, upon application to the board of water 
commissloners, a change was made In its route, and in the place of its 
diversion of the water from the river, in order to avoid a sand wash which 
caused a loss of water. The board of water commissloners then directed 
that the ditch should thereafter be known as the "South Fork of Santa 
Ana," In 1878 another change was made, by the construction of what 
is designated by some of the wltnesses as the "Stone Ditch," and referred 
to by others as the "South Fork Sunnyslde Division Ditch." After this 
change was made, the water runnlng lu the Santa Ana river during the 
Irrigating season was ail absorbed and taken In nearly equal quantities by 
the North Fork and South Fork dltches. The Sunnyslde Division of the 
South Fork ran Into the old Berry Roberts waste-water dltch about one 
mile from where the water was taken ont of the river. The water dlverted 
and conveyed by means of the South Fork or Timber ditch, with its divisions 
and Systems of conducting the water, continued to be allotted to the respec- 
tive claimants therein in the proportion of the number of shares held by 
them. It was so allotted, dlverted, and used for more than five years 
during Borron's ownershlp, and during ail that tlme Borron in person, or 
by hls authorlzed agent. Col. Toiles, acquiesced In and accepted such allot- 
ment of the waters flowlng In the ditch. In October, 1881, Borron con- 
tracted to sell his land and water rlghts to appellant, and the sale was 
perfected, and the deed therefor was executed and dellvered in the sprlng 
of 1882; and the water was contlnuously thereafter allotted, dlverted, and 
used the same as before the sale. It appears from the testimony that 
an inch of water is sufflcient to irrigate from five to six acres of land, and 
Is considered to be of the value of $1,000 for the purposes of Irrigation. 

v.64F.no.5— 33 
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'JHHè élrenlt court, npon à tëilew «f the facts, found, as a conclusion of 
lft#, i^^itt there was an abandoniBent by the Immédiate grantor of the 
comltlMntlMt, «B well as by the complainaiit himself, of the water embraced 
by> tUe ij^opriatlon upon whlch the suit is based," and upon thls ground, 
withtrat âny considération of the other points involved in the case, dls- 
misSed the blll of complalnt, and rendered judgment In fayor of appellees 
for thelr costs. Hewitt v. Story, 61 Fed. 101. 

W. F. J^^errin and H. L. Geàr, for appellant 
R E. HoBghton, for appellees. 

Before McKÈNNA, Circuit Judge, and KNOWLES and HAWLEY, 
District Judges. 

BLA.WLEY, District Jadge (after stating the facts). The argu- 
ment of thia case extended over a tery wide range, embodying with- 
in its scdpe iiearly every princlple that bas ever been enunciated 
by the courts, touching in any manner upon the question of the 
rights of appropriation of water from the public streams or upon 
private laflas,'^the incipiency (ft such rights, the manner of their 
acquisition, how they may be képt up and maintainëd, and in what 
manner and under what circumstances such rights may be lost. 
We consider the law to be well aettled that the right to water flow- 
ing in the public streams may be acquired by an actual appropria- 
tion of the water for a bénéficiai use; that, if it is used for itrigation, 
the appropriatôr is only entitled to the amount of water that is 
necessary to irrigate his land by making a reasonable use of the 
water; that the object had in view at the time of the appropriation 
and diveï"si6n of the water is to be considered in connection with 
the extent and right of appropriation; that if the capacity of the 
flume, ditch, canal, or other aqueduct, by means of which the water 
is conducted, is greater than is necessary to irrigate the lands of 
the appropriatôr, he will be restricted to the quantity of water 
needed for the purposes of irrigation, for watering his stock, and 
for domrâtic use; that the same rule applies to an appropriation 
made for any other use or purpose; that no person can, by virtue 
of his appropriation, acquire a right to any more water than is 
necessary for the purpose of his appropriation; that, if the water is 
used for the purpose of irrigating lands owned by the appropriatôr, 
the right is not conflned to the amount of water used at the time 
the appropriation is made. He would be entitled, not only to his 
needs and necessities at that time, but to such other and further 
amount of water, within the capacity of his ditch, as would be re- 
quired for the future improvement and extended cultivation of his 
lands, if the right is otherwise kept up; that the intention of the 
appropriatôr, his object and purpose in making the appropriation, 
his acts and conduot in regard thereto, the quantity and character 
of land owned by him, his necessities, ability, and surroundings, 
must be considered by the courts, in connection with the extent 
of his actual appropriation and use, in determining and deflning his 
rights; that the mère act of commencing the construction of a 
ditch with the arowed intention of appropriating a given quantity 
of water from a stream gives no right to the water unless this pur- 
pose and intention are carried out by the reasonable, diligent, and 
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effectuai prosecùtion of the work to the final completion of the ditch, 
and diversion of tlie water to some bénéficiai use; that tlie rights 
acquirèd by tlie appropriator must be exercised with référence to 
the gênerai condition of the country and the necessities of the 
community, and measured in its extent by the actual needs of the 
particular purpose for which the appropriation is made, and not 
for the purpose of obtaining a monopoly of the water, so as to pre- 
vent its use for a bénéficiai purpose by other persons; that the 
diversion of the water ripens into a valid appropriation only where 
it is utilized by the appropriator for a bénéficiai use; that the surplus 
or waste water of a stream may be appropriated, subject to the 
rights of prior appropriators, and such an appropriator is entitled 
to use ail such waters; that, in controversies between prior and 
subséquent appropriators of water, the question generally is whether 
the use and enjoyment of the water for the purposes to which the 
water is applied by the prior appropriator hâve been in any manner 
impaired by the acts of the subséquent appropriator. Thèse gên- 
erai principles are of universal application throughout the states and 
territories of the Pacific coast. They hâve, in one form or another, 
been declared, upheld, and maintained by the courts by a uniform 
current of décisions in California ever since the décision in Eddy v. 
Simpson; 3 Cal. 249. We cite a few of the many cases upon this sub- 
ject : Kelly v. Water Co., 6 Cal. 106 ; Kimball v. Gearhar t, 12 Cal. 28 ; 
Ortman v. Dixon, 13 Cal. 34; Weaver v. Lake Co., 15 Cal. 274; Mc- 
Kinney v. Smith, 21 Cal. 374; Hill v. Smith, 27 Cal. 476; Water Co. 
V. Powell, 34 Cal. 109; Nevada Co. v. Kidd, 37 Cal. 283; Mitchell v. 
Mining Co., 75 Cal. 482, 17 Pac. 246; Peregoy v. McKissick, 79 Cal. 
572, 21 Pac. 967; Civ. Code Cal. § 1410 et seq. The same rules pre- 
vail in Nevada: Lobdell v. Simpson, 2 Nev. 274; Ophir S. M. Co. 
V. Carpenter, 4 Nev. 534; Proctor v. Jennings, 6 Nev. 83; Barnes v. 
Sabron, 10 Nev. 218; Simpson v. WUliams, 18 Nev. 432, 4 Pac. 1213. 
In Colorado: Wheeler v. Irrigation Co., 10 Colo. 583, 17 Pac. 487; 
Platte Water Co. v. Northern Colorado Irrigation Co., 21 Pac. 711; 
Coombs V. Ditch Co., 28 Pac. 966; Ft. Morgan L. & C. Co. v. South 
Platte Ditch Co., 30 Pac. 1033. In Idaho: Conant v. Jones, 32 Pac. 
250. See. also, Atchison v. Peterson, 20 Wall. 507; Basey v. Gal- 
lagher, 20 Wall. 670; Broder v. W^ater Co., 101 U. S. 276; Gould, 
Waters, § 228 et seq.; Kinne, Irrigation, § 150 et seq. In the light 
of thèse principles and authorities, it is évident that neither appel- 
ant nor his predecessors in interest ever acquirèd any right by ap- 
propriation to the extent of water now claimed by him. 

But the contention of appellees is that appellant is not entitled 
to any amount whatever, under or by virtue of any appropriation 
that was made of the waste water flowing in the Berry Eoberts 
ditch upon which this suit was brought; that such rights as were 
ever acquirèd by such appropriation were either abandoned or lost 
by nonuser, by the statute of limitations, which is specially pleaded, 
and by the prescriptive rights acquirèd by a portion of the appel- 
lees, and that appellant is estopped, by the line of conduct and ac- 
tion of hîmself and his predecessor in interest, from asserting any 
right or claim to such waters for the purpose of irrigating his lands. 
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Groupîng thèse questions together for the brevity of discussion, it 
majî»e said that, if any of them are well founded in fact, the judg- 
ment of the circuit couçt in dismissing the bill should be sustaint d- 
The légal principles in regard thereto are well settled. The gênerai 
principlçs pertaining to an abandonment of water rights, which are 
applicable to this case, are clearly summed up in Black's Pom. Water 
Rights, I 96, where it is stated that the previous sections — 
"Becognlze tbe fact that there may be an abandonment of tlie exclusive right 
to divert and use water acquired by, or resultlng from, a prior appropria- 
tion; that such an abandonment may be made either after the prier appro- 
priation haS beCome perfect and complète, and the right under It vested, 
or wMle It is yet imperfect and incomplète, and the right under It remains 
Inchoate; andj flnally, that an abandonment may be express and immédiate, 
by the intentlonal act of the appropriatori or may be implled from his neglect, 
fallure to use due diligence In the construction of his works, nonuser of 
them aftet completlon, and the llke. The gênerai doctrine concerning the 
effect of : such an abandonment, at whatever tlme or in whatever manner 
made, Is well , settled. The prlor appropriator thereby loses ail of his ex- 
clusive rights to take or use the water which he had acquired, or might 
hâve acquired, by his appropriation; and he cannot, after an abandonment, 
reassert his original right to the same, or the same amount of water, as 
against a second or other subséquent claimant, who bas taken proper steps 
to efCect an appropriation thereof." 

In Water Go. v. Crary, 25 Cal. 509, the court said: 
"The right of the flrst appropriator may be lost In whole, or In some lim- 
Ited portions, by the adverse possession of another; and when such person 
bas had the contlnued, unlnterrupted, and adverse enjoyment of the water 
course, or of some certain portion of It, during the period limited by the 
statute of limitations for entry upon lands, the law will présume a grant 
of the right so held and enjoyed by hlm." 

In Davis v. Gale, 32 Cal. 34, the court said: 

"A party acquires a right to a given quanlity of water by appropriation 
and use, and he loses that right by nonuse or abandonment Appropria- 
tion, use, and nonuse are the tests of his right." 

In Smith v. Logan, 18 Nev. 154, 1 Pac. 678, the court said: 
"The flndings show that from the year 1861 until 1867, inclusive, Logan 
Irrigated from ten to thirty-five acres of land. During the years 1868, 1869, 
and 1870 hé made no use of the waters, and In 1871 and 1872 he irrigated 
but five acres. During thèse flve years plaintlff and his predecessors in 
interest used the waters of the creeli under their appropriations adversely 
to Logan. They theref ore acquired the right to so much of the waters 
appropriated by Logan as he failed to use during the period limited by the 
statute of liniitations." 

Section 1007 of the Civil Code of California provides that: 

"Occupancy for the period prescrlbed by the Code of Civil Procédure is 
Bufficient to bar an action for the recovery of the property, confers a title 
thereto, denomlnated a title by prescription, which Is sufflcient against ail." 

Section 1411, under the title of "Water Eights," déclares that: 

"The appropriation must be for some useful or bénéficiai purpose, and 
when the appropriator and his successor in interest cease to use it for such 
a purpose, the right ceases." 

The acts and conduct of appellant and of his predecessors in in- 
terest, relative to the use of the Berry Eoberts ditch by the owners 
of the Southi Fork Company as part of their System for conveying 
the water which belouged to the South Fork ditch by right of prior 
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appropriation, are inconsistent with the claim made in the bill of 
complaint. In order to avoid the force and eflfect of this évidence, 
appellant contends that the original right of appropriation, as ac- 
quired by the locators of the Berry Koberts ditch, has been preserved 
and maintained by the assertions of Borron and appellant at varions 
times during their respective ownership of the land, and during the 
time they vs'ere exclusively using the 30 inches of water from the 
South FÔrk or Timber ditch, "that they were entitled to the water 
embraced by the waste-water appropriation." Such déclarations 
by words of month, unaccompanied by any act or deed in vindication 
and maintenance of them within the period prescribed by the statute 
of limitations, is vs'holly insufftcient to keep alive the rights they had 
previously acquired by the appropriation and use of the waste water 
in the Berry Eoberts ditch for the purpose of irrigation during the 
irrigating season. In Cox v. Clough, 70 Cal. 347, 11 Pac. 732, the 
court sàid : 

"If the défendants used and held the water adversely for five years next be- 
fore suit was brought, the mère dlsputing their right to such possession 
by the plalntiff would not prevent the bar of the statute. * * * The sev- 
enth flndlng mlght be Uterally true,— that is, défendants and their grantors 
might hâve 'claimed the right to the exclusive use of ail the waters,'— and 
yet they may never hâve been for a moment in the possession of such wa- 
ters." 

jNo heed was ever given — no attention ever paid — ^to the asserted 
claim of ownership made by Borron or appellant. The asserted claim 
was never recognized nor in any manner respected by any of the ap- 
peUees, nor by any of the parties using the Berry Eoberts ditch for 
the purpose of conveying tlie water of the South Fork ditch therein. 
The contention of appellant that the use of the Berry Eoberts ditch 
was consented to by appellant and his grantor, and only amounted 
to a temporary license, which was revocable at their will and 
pleasure, is not sustained by the facts. The suit is without merit, 
and devoid of any equity whatever. Appellant's rights to water for 
the purpose of irrigation hâve not been impaired. Whatever rights 
he or his grantor ever had to the waste water during the irrigating 
season hâve been lost by their conduct and by their nonuse of the 
water, and appellant is not in a position to complain of the use of the 
waters of the Santa Ana river by other parties. 

To recapitulate: The locators of the Berry Eoberts ditch claimed 
the waste water of the river to irrigate their lands situate in section 
16. After a few years they discovered that such waters were whoUy 
insufflcient for such purpose; that said ditch and the water rights 
acqtiired by its construction could not be relied upon to fumish water 
during the dry or irrigating season; that, to quote the language of 
one of the witnesses, the water was so scarce that the land was lia- 
ble to "dry up and blow away." The locators then, for the purpose 
of obtaining the necessary quantity of water to irrigate their 
lands which were fit for cultivation, procured, by agreement and 
purchase, certain interests in the waters flowing in the South 
Fork or Timber ditch, which, with the North Fork ditch, had a 
prior right to the waters of the Santa Ana river, as against the 
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■BeMi^ EiÔberts ditch. After âc^ttiwng the watets ,of this ditch, they 
aM fcbrfri^ïl'a.iitees stopped using any of the water theyi had f ormerly 
appropriated^ jfïhey succeeded in making an agreement with some 
iothepownera ôfethe Southi î'ork taeonvey the waters f rom said ditch 
over intotfce (ihannel of thé Beïry Roberts ditch, and prior to 1877 
ail th6 oiiRntecs: consented to this change of the watërs, and united in 
its use*; 'JMie owners of the South Fork ditch took absolute, com- 
plète, aûd -eKclusiw possession, use, and control of the Berry Eoberts 
waste-wat^r ditch, — ^^hether rightf ully or wrongfuUy, by consent or 
otherwise, n6éd not be hère determined. They appointed overseers, 
or "water masters," as they are sometimes ealled, who issued time 
cards to the shareholders, and upon such cards allotted and dis- 
tributed to the owners! in the South Fork or Tinaber ditch aU of 
the wateï which was taken and conveyed through the Berry Roberts 
waste-water ditch, to the entire exclusion of any and ail other waters 
and water rights. After a few years' use of the water in this way, 
it was discovered that a great saving of water could be made by chan- 
ging the course of thé ditch, and taking the water ont at a point 
further up the river, so as to aroid sandy places in the river bed. 
This change did not give the fuU relief antiçipated, and another 
change Was made. From the yeaf 1874: up to thfe time of the cotû- 
mencêiùent of this suit, in 1887, ail of the water ùsed upon the 240 
acres of land now owned by appellant, for the purpose of irrigating 
the same, Was water represented by the 30 shares in the Timber ditch 
owned by appellant and Ms predecessors in interest, and this amoûnt 
of water is suflficient to irriarate said lands. The diversion and use 
of this water in the way and manner stated were with the knowledge, 
consent, and acquiescence of Borron, the immédiate predecessor of 
appellant, and were claimed by the other owners of the South Fork 
ditch to be adverse to any right or claim under the original loca- 
tion and appropriation of the waste water in the Berry Roberts ditch. 
The testimony shows that the use of the waste water in the Berry 
Roberts ditch was abandoned, in so far as it had, prior to 1873, been 
used as a souirce of water supply during the irrigating season ; that 
in 1874 the Berry Roberts ditch was taken possession of and used 
by the South Fork Ditch Company; that ever since that time the 
South Fork Company has had the sole and exclusive possession, use, 
management, and control of it; that ail the water which bas run 
through it bas* been the water actually appropriated by the South 
Fork Company; that during the full time of Borron's occupancy of 
the land, from June, 1874, to the f ail of 1881, he ne ver questioned the 
right of the South Fork Company to the waters flowing in the Beri'y 
Eoberts ditch,' omto: any part or portion thereof; that during ail this 
time he only tteceived water to irrigate his land through the Berry 
Roberts ditch on his 30 shares from the South Fork Ditch Company. 
Substantiallynthesame State of facts^ continued to exist after appel- 
lant purchasèd the land, in 1882. Ope witness, the son of appellant, 
testified thathe p'rotested, on behalf of appellant, against the use of 
the Berry Roberts waste-water ditch being taken by the South Fork 
Company, and' that appellant occasionally used such water for irrigat- 
ing his lands; but this use of the waters, it is adniitted, was con- 
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fined to the nonirrigating season in the early spring or la te fall of 
the year. Col. Toiles testifled that the expense of constructing what 
was called the "South Fork" of the Santa Ana ditch in 1877 was 
paid upon the basis of the shares in the waters of the South Fork 
ditch ; that the original Berry Roberts ditch was thereaf ter used to 
convey the waters of the claimants in the South Fork of the Santa 
Ana continuously, so far as he knew, until the injunction which was 
issued in this proceeding; that the South Fork or Timber ditch water 
lilled the Berry Roberts ditch to its f uU capacity ; that repairs were 
subsequently made upon the Berry Roberts or South Fork ditch pro 
rata, according to the ownership of the respective parties ; that Mr. 
Borron and appellant paid their proportionate share; that the water 
was apportioned pro rata on the basis of ownership of the South 
Fork shares; that there was no distribution of waste water, to his 
knowledge, to either Borron or Bail, other than during the rainy 
season, at which time it was not the custom to confine distribution 
to the water tickets, but each party was then allowed to continuously 
use the water; that during the irrigating season no waste water 
was used or distributed in the Berry Roberts ditch. Ail the testi- 
mony of the several water overseers or water masters and time- 
keepers and others was substantially to the same effect. The waste- 
water rights of the Berry Roberts ditch location, having been lost 
by nonuser upon the part of Borron prier to the time when appellant 
acquired the land, could not be reasserted so as to acquire thereafter 
any right therein, except by the continued and adverse use of such 
rights for the period of flve years, or by a new and valid appropria- 
tion of the water. In Cannon v. Stoekmon, 30 Cal. 540, the court, in 
relation to this subject, said : 

"A party who has been in the continued, exclusive, adverse possession for 
five years Is entitled to tlie benefit of tlae statute of limitations, although 
the five years are not next preceding the commencement of the action." 

As against the appellees who hâve acquired rights to the waters 
of Bear creek and the Santa Ana river subséquent to the location of 
the Berry Roberts ditch, the question hère is, as stated in Hill v. 
'^mith, supra: 

"Has the plaintiff's use and enjoymont of the water for the purpose for 
which he claims its use been impaired by the acts of défendant?" 

This suit, it must continuously be borne in mind, is exclusively 
founded upon the aUeged rights of appellant of water for irrigating 
purposes during the irrigating season, and not for any deprivation 
of water during the rainy season, or the waste waters then flowing 
in the Santa Ana river, or through any of the many ditches or canals 
that hâve been mentioned. It is therefore necessary for appellant, 
in order to sustain this action as against the subséquent appro- 
priators, to affîrmatively show that his rigkt to the waste waters 
of the Berry Roberts ditch for use during the irrigating season has 
been impaired by the wrongful and unlawful acts of the appellees 
to liis injury. This he has not done. No injury has been shown. 
The absorption of the right to flow water into the Berry Roberts 
ditch by the South Fork Company, and the use of said ditch for the 
conveyance of the water were really bénéficiai, instead of detri- 
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menÊal, to appellant Instead of the uncertain and insufflcient 
quantity of water which then flowed in the Berry Eoberts ditch, he 
has, uïï'der the agreements and changes in the condition, as before 
statéd, obtained a valuable right amply sufflcient to supply his wants, 
and to enable him to cultiva te, irrigate, and improve his land. It 
cannôt, in the light of ail the facts and circumstances set forth in the 
voluminous record on file herein, be consistently claimed that his 
rights hâve in any manner been injured or impaired by the aets of 
appellees. In Sharp v. Hoffman, 79 Cal. 406, 21 Pac. 846, the court 
said: 

"The gravamen of plalntlff's action beins the deprivatlon of water for ir- 
rigation durlng the Irrigatlng seasons in the years 1883, 1884, and 1885, 
whereby he sufCered loss, tt is incumbent on him to show by satisfaetory 
évidence (Code Oiv. Proc. § 1835) a right to the use of the waters of the 
creek duri&g each of such ëeasons, and interférence with such right and a 
conséquent injury." 

The same gênerai principles are announced by the suprême court 
in-Atchison v. Peterson, 20 Wall. 514. Mr. Justice Field, in deliver- 
ing the opinion of the court, after citing and reviewing certain cases 
in the courts of Califomia and Nevada, said: 

"What diminution of quantity or détérioration in quality wlll constitute 
an invasion of the rights of the flrst appropriator will dépend upon the 
spécial circumstances of sUch case, considered with référence to the uses 
to whlch the waste water is applied. * * * In ail controversles, therefore, 
between him and parties subsequently claimlng the water, the question for 
détermination is necessarily whether his use and enjoyment of the water 
to the extent of his original appropriation hâve been impaired by the acta 
of the défendant." 

Upon a review of the évidence, and of the principles of law ap- 
plicable thereto, we are of opinion that the conclusion reached by the 
circuit court is correct. The judgment of the circuit court is affirmed, 
with costs. 

KNOWLES, District Judge (dissenting). The Urst question pre- 
sented for considération is as to the jurisdiction of the court in which 
the suit was instituted. The suit was commenced in the circuit 
court of the United States for the Southern district of California. 
The iirst bOl was ffled on January 10, 1887. To this Mil, answers 
were flled, and issue joined. Subsequently, considérable évidence 
was taken in the case. On the 5th day of November, 1888, complain- 
ant came into court, and asked to be allowed to withdraw his original 
bill of complaint, and to flle an amended bill, which request was 
granted. On March 7, 1889, it was stipulated that the respondents 
in the suit might amend their answers to the amended bill of com- 
plaint on or before the 18th of that month. Other matters were also 
provided for in said stipulation. On the said 18th day of March, one 
of the respondents, named Brown, filed, instead of an amended an- 
swer, a plea in abatement to the jurisdiction of the court. The mat- 
ters alleged were (1) that the complainant was a citizen of the state of 
California, and not of New York, as alleged in the bill, and that re- 
spondents were ail citizens of the flrst-named state; (2) that other 
persons claimlng, under the same title with complainant's, interest in 
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the property whicli is the subject of tMs suit are citizens of the state 
of California, but are not made parties complainant or défendant to 
said bill, and it is not in said bill made to appear that such otber 
persons, or any of them, were requested to and refused to join with 
said complainant in bringing Ms said bill of complaint; (3) that such 
suit or bill does not really and substantially involve a dispute or con- 
troversy properly within the jurisdiction of said honorable court, in 
this: that parties hâve been improperly or collusively made and 
joined as défendants for the purpose of creating a case cognizable 
by said court. Complainant moved to strike out this plea as im- 
properly filed, subséquent to the filing of an answer by said Brown, 
to tiie merits in the cause, and as a pleading not authorized by the 
stipulation in the case. The court sustained this motion, and the 
plea was stricken out. The cause was tried, and judgment entered 
for respondents. Complainant alone has appealed the cause to this 
court. This ruling of the court is not assigned as error; there was 
no hearing as to the facts presented in this plea. Had the motion 
to strike out been overruled, complainant would hâve had the right 
to hâve joined issue upon the facts set forth in the same. This court 
cannot consider any alleged error in this ruling of the court in strik- 
ing out said plea. It is now urged that this court must consider 
the allégations set forth in said plea on account of the provisions of 
the act of March 3, 1875 (18 Stat. 472); that by virtne of that act, 
the practice as to pleas in abatement involving jurisdiction hâve been 
changed. The practice which has heretofore prevailed in the fédéral 
courts is that any plea in abatement should be filed and heard before 
any answer is made to the merits of the bUl. It seems to be urged 
that this plea can be made at any time during the progress of the 
suit. The provisions of said act which it is urged hâve this effect are 
as foUows: 

"That If in any suit commenced in a circuit court or removed from a 
state court to a circuit court of tlie United States, it slaall appear to tlie 
satisfaction of said circuit court at any time after sucli suit lias been brouglit 
or removed tliereto, ttiat such suit does not really and substantially involve 
a dispute or controversy properly within the jurisdiction of said circuit court 
or that the parties to said suit hâve been improperly or collusively made or 
joined either as plaintiffs or défendants for the purpose of creating a case 
cognizable or removable under this act, the said circuit court shall proceed 
no farther therein, but shall dismiss the suit, or remand it to the court 
from which it was removed as justice may require." 

There is nothing in this statute which would show that there was 
any intention of changing the order in which a défendant or respond- 
ent may make his pleadings. It does seem, however, that this statute 
has changed the mode in which the objection to the jurisdiction of 
the court may be made. Formerly the practice was to make it by 
plea ; now it may be made in différent ways. In the case of Morris 
V. Gilraer, 129 TJ. S. 315, 9 Sup. Ct. 289, the suprême court says: 

"The statute does not preseribe any particular mode in which such fact 
may be brought to the attention of the court. It may be doue by affidavits, 
or the dépositions taken in the cause may be used for that purpose. How- 
ever done, it should be upon notice to the parties to be affected by the dis- 
missal." 
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In the case of :liaiÉ,na & L. R. Corp^ v.; Boston & L. R. Corp., 136 
U. S. 356, 10 Supi et 1004, it was beld that the rule requiiing the 
question of jurisdiction to be raised by demurrer or plea had been 
changed by said act of ■ March 3, 1875. In the case of Anderson t. 
Watt, 138 U. S. 701, 11 Sup. Ct. 449, the suprême court again con- 
sidenedthis point; and said: 

"Under the act of Marôh 3, 1875, determinlng the jurisdiction of circuit 
courts of the tTnited States (18 Stat 470, 472), the affection to the jurisdic- 
tion upon a déniai of the averment of cildzenship is not conflned to a plea 
In abatement or a demurrer, but may be talièn in the answer; and the time 
at which It inay be raised is not restriçted." 

I think, upon a review of thèse décisions, it will be seen that the 
mode in which the objection to the jurisdiction may be made is 
changed by the statute, but not the prder in which a plea in abate- 
ment tothe jurisdiction may be flled. Except so far. as the matters 
were presented in the discussion of this plea in abatement, the juris- 
diction of tlie circuit court was not raised. There cannot be much 
doubt as to the ruling of that court as the case was presented. There 
does not seem to be any doubt but that the very questions sought to 
be presented by the s^d plea in aba,tement may be raised in this 
court witlliOift such pleg!» In the case of Morris v. Gilmer, supra, the 
suprême coijrt said : 

"At the présent term, It was held that whether the circuit court has or has 
not jurisdiction is a (juestton which this court must examine and détermine, 
even if the parties forbear to make it, or consent that the case be consid- 
ered upon its' merlts." Métcalf v. Watertown, 128 U. S. 586, 9 Sup. Ct. 173. 

To the kaJne effect is the case of Nashua & L. R. Corp. v. Boston & 
L. R. Corp., supra. 

About the same questions as were presented in the plea in abate- 
ment were presented in the answers of respondents. It is proper 
that they should be considered. It is urged that the évidence shows 
that complainant was not a citizen of New York, but of the state of 
OaUfomia, when suit was commenced. This is the évidence adduced 
to establish this fact Harvy Hewitt, son of complainant, said, in 
giving in his évidence: 

"Q. WTiere has your father resided since he returned to the state? A. A 
greater portion of the tlme he has resided on the ranch In section 16. Q. Is 
he a marrîéd man? A. My father? Q. Yes, sir. A. Yes, sir. Q. Has he 
had a famlly wlth hlm? A. Why, I should say he had." 

There is some other évidence bearing upon this point. In speaking 
of a deed desired to be introduced in évidence, the complainant, in 
giving in his évidence, said : 

"Q. Mr. HèWltt, slnce the taklng of the testimony last fall, hâve you 
made any search for that deed? A. ïes, sir. Q. Where dld you make that 
search for that deed? A. 1 hâve made It durlng— I made It among my 
home papers at New York."' 

The évidence shows that the complainant had been engaged in the 
mercantile business in Cleveland, Ohio, for 25 years, and that for 
the 18 years previous to his coming to Oalifomia he had been in busi- 
ness in New York City. In speaking about his taxes he said he paid 
taxes on a hoiise and lot in New York and on a house and lot in 
Cleveland. He made a contract to purchase the ranch, irrigated, from 
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time to time, by the water in dispute, in 1881. At that time com- 
plainant was in Oalifornia for a short time, from two weeks to a 
month. In the spring of 1882 he was again in Oalifornia for a time. 
In the fall of 1881 he plaeed a son, Harvy Hewitt, upon the said 
ranch, and enteçed into a partnership agreement with Mm for the 
cultivation of the same, and for a sale of one-half thereof. This was 
to continue for flve years. In October, 1885, he came to Oalifornia, 
and seems to ha,ve remained there most of the time until the bring- 
ing of this suit. At times, it would appear from the évidence, bef ore 
and after the bringing of the suit, he went to New York for some 
purpose. The partnership agreement with Ma son was terminated in 
the month of July, 1886, On the lOth day of January, 1887, this 
suit was commenced. It should be obserred that there was .no évi- 
dence introduced which seems to hâve been intended for this issue 
of citizenship. The évidence came out casually when examining the 
witnesses upon other points. The évidence bears only upon the 
point of résidence, and not upon that of citizenship. "Kesidence" 
and "citizenship" are not synonymous terms. Robertson v. Cease, 97 
U. S. 646. In the case of Grâce v. Insurance Co., 109 U. S. 278, 3 
Sup. et. 207, the suprême court said of the plaintiffs: "They may 
be doing a business in, and hâve a résidence in, New York, without 
necessarily being citizens of that state." There are numerous cases 
which show that a man may réside with a family in a place, and not 
be a citizen of the place. Oitizenship rests very much in intention 
coupled with acts. There is perhaps a serions question arising in 
considering this point, owing to the fact that citizenship in New York 
is aUeged in the bill and denied in the answer, and an allégation that 
complainant "was and is a citizen of thé state of Oalifornia." Upon 
whom does this cast the burden of proof as to citizenship, — the com- 
plainant or respondents? Before the act of March 3, 1875, above re- 
ferred to, the rule in the fédéral courts was weU established that, 
wheneA'er the jurisdictional facts were averred in the bill or déclara- 
tion, it should be taken as prima facie true upon this point, and the 
objection thereto should be taken by plea in abatement, and the 
burden of proof was upon the partv making the plea. Sheppard v. 
Graves, 14 How. 505, 512; De Sobry v. Nicholson, 3 Wall. 420. I 
see no objection to continue this rule. As the matter now stands 
I apprehend it would not be sufflcient to simply deny that complain- 
ant was a citizen of New York. That would not show a want of juris- 
diction. Complainant might be a résident of some other state, 
where none of the respondents réside. The allégation that he was 
a citizen of Oalifornia at the date of the suit is an affirmative alléga- 
tion, and material. If the déniai of the averment in the bill of citizen- 
ship casts the burden of proof on complainant, then ail the former 
rules ujwn this point hâve been reversed, and it cannot be told 
whether or not a court has any jurisdiction of a cause until that ques- 
tion is established. Really, in an action at law, the question would 
be left to a jury. It could not be considered that a court had, prima 
facie, any jurisdiction to make any order in a case until this question 
of jurisdiction was settled. Holding, as I do, that the burden of 
proof is cast upon the respondents to establish, under the circum- 
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fltancesj want of Jurisdiction in the circuit court, it must be held 
that they hâve failed ùpon this issue. 

It is urged that the bill should be dismissed for the further reason 
that one Story, who, it appears, owns one-third of the Berry Roberts 
ditch, and the waste-water right used through the same, should bave 
been niàde a party complainant in the suit If he was a necessary 
party complainant in the bill, then this point may be well taken. It 
appearS' that Story was a citizen of the state of Oalifomia, and was 
not only interested in the Berry Eoberts ditch, but olaimed some 
interest in the South Fork ditch of the Santa Ana river, Sunnyside 
DivisiôHi In the biU it is charged that the parties owning in this 
ditch had diverted, with others, water to which complainant was en- 
titled. If the respondent Story was associated with the owners 
in that South Fork ditch, and had co-operated with them and others 
in diverting the water to which complainant was entitled, he was 
a proper party respondent. It seems to be urged, however, that, 
because Story was a one-third owner in the Berry Eoberts ditch, com- 
plainant could not proceed without making him a party complain- 
ant, or showing some reason for not doing so. This présents the 
question, could the rights of Hewitt be determined, as far as the 
Berry Boberts ditch is concemed, without making Story a party, 
so that his rights would also be determined therein? This point was 
presented in the Mining Débris Case, 8 Sawy. 628, 638, 16 Fed. 25. 
In rendering a décision upon demurrer to the bill in that case, Judge 
Sawyersaid: 

"I am satlsfled, also, that the complainant is entitled to malntaln the 
suit without Joinlng his Cotenant or making him a défendant. His Interest 
— hls estate— Is several. There is but a unity of possession. His interest 
or estate is capable of being Injured, and he is entitled to hâve It protected 
from irréparable Injury, whatever course his cotenant may see fit to pursue. 
He daims nothing against his cotenant. The cotenant is not an indispensa- 
ble party to a détermination of his rights. In this state, both before the 
Code, under the common-law rules, and after the adoption of the Code, by 
express provision earrying the former rule into it, it was settled that tenants 
in common could sue alone." 

When a tenant in common is given the privilège, by a state statute, 
to sue alone to protect his rights, I do not see but this cornes within 
the rule recognized by the fédéral courts, — that, where a right is 
given by a state statute, a fédéral court may be called upon to en- 
force it. The foUowing cases maintain that one tenant in common 
can sue for an injury to his estate or interest: Goodenough v. War- 
ren, 5 Sawy. 494, Fed. Cas. No. 5,534; Himes v. Johnson, 61 Cal. 259; 
Lytle Creek W. Co. v. Perdew, 65 Cal. 447, 4 Pac. 426. The diver- 
sion of water from one entitled thereto is in the nature of a private 
nuisance. Parte v. Kilham, 8 Cal. 79; Water Co. v. Chapman, Id. 
392. Ail the rights of Hewitt in the Berry Eoberts ditch can be 
adjudicated without joining with him his cotenant Story. It does 
not seem to me necessary that he should hâve been made a party com- 
plainant. 

But it iô also urged that certain parties who were owners in the 
South Fork anid Sunnyside Division ditch, and whose names were 
suggested 1^ the answers of respondehts, were not made parties re- 
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epondent; that thèse parties were necessary parties, and therefore 
the bill should be dismissed. The claim is that the cause cannot 
proceed to judgment without thèse parties. This action is one in 
the nature of a suit to abate a nuisance. The nuisance is one that 
has existed, and is threatened to be continued. It is for the diver- 
sion of water f rom complainaut's ditch and land, to which he is en- 
titled, and the threatened continuation of this diversion. Complain- 
ant asks for an injunction to restrain and prevent this diversion. 
This being the nature of the suit, then the rule is that only those per- 
sons can be made parties respondent against whom an action at law 
can be maintained for damages for creating such a nuisance. Wood, 
Nuis. § 795. If we tum to the law, we flnd that, in an action for 
damages for the création and maintenance of a nuisance, the per- 
sons who create and maintain the same are jointly and severally 
liable, and an action can be maintained against one or any number 
of the offending parties. Pom. Rem. & Eem. Rights, § 281. The 
creating of a nuisance is in the nature of a tort. It is difflcult to 
see upon what ground an injunction could be asked against any one 
who it did not appear was engaged in the diversion of the water, al- 
though he might be an owner in the ditch into which the water was 
diverted. In the Mining Débris Case, supra, Judge Sawyer said: 

"I can perceive no Sound reason, in the established principles of equity 
jurisprudence and practice, why two or more of the parties injured by the 
conimon nuisance should not be permitted to unité, and two or more of 
those co-operating to commit it should not be joined in one suit to redress 
the injury, and to enjoln a continuance or increase of the nuisance thus in 
«ommon inflicted." 

The respondents, in their several answers to the bUl, made certain 
déniais of having diverted the waters of the Santa Ana river so as to 
prevent any of them from flowing down to the Berry Roberts ditch 
and to complainaut's land; but thèse déniais involve what is termed 
a "négative pregnant," and, as a fact, they admit such diversion. 
They are to the effect that they hâve not diverted, appropriated, or 
used any quantifies of the water of the Santa Ana river in excess of 
the quantifies lawfuUy belonging to any prior or subséquent appropri- 
ators, or any other waters than such as said respondents are entitled 
to as appropriators. They deny that they threaten to divert, appro- 
priate, or use any waters of said Santa Ana river, except such as 
they are legally entitled to divert. They deny that the said respond- 
ents prevent any water flowing to the complainant's land to which 
he is legally entitled, or in any manner entitled. Now, as to aU thèse 
parties, there can be no doubt they were naade respondents properly, 
as they admit, as I hâve said, the diversion complained of. Whether, 
in doing so, they hâve interfered with any of the rights of complain- 
ant, is the matter to be determined in this action. I do not see how 
any statement in the answers as to the other parties show that they 
are necessary parties in this action, but that without them the case 
cannot proceed to judgment. Considering ail ihese matters, I do not 
think the respondents hâve shown any lack of junsdiction in the cir- 
cuit court or in this court. 

We come now to the merits of tihe case. It appears that the first 
appropriators' of any of the waters of the Santa Ana river constructed 
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a dit{!Î|ijG!0]B.iï)iencing at «(.point about tliree miles belowtheditch of 
eonaplainant: Tais ditch was called the "Timber Ditçli," and was 
dividied ipto two forks,— one called tbe"Nortli Fork," and the other 
the "SowtliFork." The persons taking ont water in what was known 
as the 'fjfopth Fork" changea their point of appropriation to a point 
near the nranth of the canon at which the Santa Ana river cornes into 
the San Bernardino valley. They enlarged a ditch, which had the 
name of the^OFam and Van LeuTen Ditch," or the "Yan Leuyen 
Ditch." This was done some years before the Berry Roberts ditch, 
in which. complainant claims a two-thirds interest, wa^ dug. In 
about 1869, Berry Roberts, George A. Craw, and Henry Suver- 
krup constructfid. the Berry Roberts ditch. In 1870 they had a 
record made by iy;hat are tenned "water commissioners" of their loca- 
tion of a water right This record shows that the appropriation was 
of the waste waters of the Santa Ana river. The évidence tends to 
prove the sanieifact, — ^thatit was the waters that were not then appro- 
priated by those who had çonstructed the Timber ditch, and the North 
Fork ditch that were thereby secured. Thèse parties used thèse 
waste waters through this ditch for some time. Their gjrantees used 
them at tiroes, cfertainly np to 1874. Prior to 1874, parties who 
owned in the South Fork of the Timber ditch began to sell put their 
interest in the waters appropriated thereby. The sale was of so 
many shares in the waters of the South Fork of that ditch. A Mr. 
Borron, ^ho had become the OM'ner of some 240 acres Of the land for 
the irrigation of:#hich this Berry Roberts ditch was çonstructed, 
with one Bail, wïio also owned an interest in this ditcH, and some 
land, irrigated: therewith» obtained some of the shares of this Timber 
ditch water, and began to divert in the dry season, in thé summer, 
their share of tte timbep ditch water through this ditch. In 1874 
certain other parties, owners in the Timber ditch water, desiring to 
do the same t^ing, but not owners in the Berry Roberts ditch, made 
an agreement with the Berry Roberts ditch that upon certain condi- 
tions, to be iereafter stated, they were to be allowed to run their 
shares of water in the Timber ditch through this Berry Roberts ditch. 
in 1877 or lâ78 the owners of the Timber ditch çonstructed a new 
ditch, commencing about three miles above the Berry Roberts ditch 
on the said Santa Ana river, called the "South Fork Ditch." Most 
of those who owned Timber ditch water, and who had been using the 
same through the Berry Roberts ditch, had their water interests 
turned into this new ditch. Since that time other ditches hâve been 
dug, which take ont more or less of the waters of the said river. 

It is, I think, well established that up to 1874, when the owners of 
the Timber ditch water began to divert their water through the Berry 
Roberts ditch, there was a waste- water rigbt used throu^ that ditch; 
that is, the water left in the stream after the South Fork and the 
Nprth Fork or Van Leuven ditches were fiUed. Unless abandoned, 
two-thirds of that right has" been yested in complainant through 
proper conveyances. The right of complainant in this waste water 
and the Berry Roberts ditch is now denied, and the use thereof pre- 
vented, by some of the respondents at least. It is contended that 
this right was lo^tby abandonment. The décision and judgment in 
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the circuit court was bàsed upon this finding. Abandonment taEes 
place of a water right wlien one having tlie right to use the same, 
and who is the owner thereof, gives the same up without any inten- 
tion of using the same or exercising any ownership over or concern- 
ing it. St. John t. Kidd, 26 Cal. 264; BeU v. Ked Kock T. & M. Ce, 
36 Cal. 214; Judson v. Malloy, 40 Cal. 299. The law does not pré- 
sume abandonment; it must be established by the party alleging it. 
There has not been shown in évidence a déclaration on the part 
of any owner in the Berry Eoberts ditch showing an intention of 
abandoning the same. While it was held by Justice Field, in the 
case of Keane v. Oannovan, 21 Cal. 291, 303, that an abandonment 
might be inferred f rom lapse of time, and the delay of the flrst occu- 
pant in asserting his claim to the possession against parties subse- 
quently entering upon the premises, he qualifled this rule by the f ol- 
lowing: 

"But in such cases the leaving of the premises must hâve been voluntary, 
and without any express intention of resuming the possession." 

In that case the claimant of the premises lef t an agent in charge ; 
and in regard to the effect of this he said: 

"This circumstance is of itself suflacient to rebut the presumption of aban- 
donment arising from the fact that he ceased to occupy them." 

In this case, Borron, the grantor of claimant, left Col. Toiles as his 
agent in charge of his property, including his water rights. The fact 
of the owners of Timber creek water getting into possession of the 
Berry Koberts ditch appear to be about thèse: According to the 
évidence of Col. Toiles, a respondent in this case, an agreement was 
made between the parties, which he says was as foUows: 

"The agreement, In substance, was that, if (they having flrst forbld our 
use of water in that ditch by putting in a dam to shut it ofC from our use) 
we would contribute to the enlargement and the repair of the ditch, we 
could then divert our interest, and receive our water pro rata from the 
Timber ditch." 

He stated also that it was in contemplation, at the tîme this agree- 
ment was made, that a new ditch should be constructed to convey 
the water of the South Fork or Timber ditch to the différent owners. 
Witness Glover, caUed as a witness for complainant, said of this 
agreement: 

"Mr. Bail was acting as water master, and he asked a question,— the par- 
ties were ail together,— if this was ■ a permanent thing. The answer given 
was that, as soon as the new ditch was built, they would hâve no more use for 
thia Berry Roberts ditch. Well, under that understanding, the water went 
In, ai*4 no objection was made." 

The évidence shows that the ditch was enlarged to double its 
former capacity, and the Timber ditch water owned by certain par- 
ties put into it. For the flrst year there seems to hâve been no regu- 
lar apportionment of the water to diiïerent claimants. The next year 
<1875) there was, and the water tickets took notice of this waste- 
water right. Mr. Borron was there that year, and looked after the 
matter, it is presumed, himself. In 1877 or 1878 the new ditch was 
built, called the "South Fork Ditch," and most of those who had 
owned water in the Timber ditch took their water out of the Berry 
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Eolierts ditch., and into tMs new ditch. Borron lef t his place, în 1875, 
in the ibands of his agent, Toiles, one of the respondents. Borron 
writes to him to look after his waste-water right In 1880, or be- 
fore that time, there is a talk, it would appear from letters in évi- 
dence in the case, of bringing a suit to détermine his rights in regard 
to this waste water. Toiles, his agent, and one of the respondents, 
writes hini his waste-water rlght is in about the same condition as 
when hç left. We find from the évidence of Glover that after the new 
ditch was buLlt, in 1878, and the Timber ditch water turned into the 
same, there arose some dispute about this waste-water right, and that 
it was then used on the Hewitt place. The évidence is that at ail 
times Borron was a great stickler for his waste-water right. Col. 
Toiles, a witness for respondents, said: 

"He was particular to advise me to malntain intact ail his water rights 
and Interests, referring also to his claim in the waste-water right" 

Again, Col, Toiles, in regard to certain language in a letter he wrote 
to Borron in 1880, said, when a witness: 

"Q. In your letter to Borron, dated November 22, 1880, which you hâve 
identifled as belng your handwriting, you speak of the waste-water right 
of Borron being retained the same as when he was there? A. Yes, sir. Q. 
Now, what right did that hâve référence to, and right in what ditch? A. 
Well, the right was one which he always maintained after his purchase of 
the Suverkrup property, and the use of It through the Berry Boberts ditch." 

On redirect èxamination hé again testifled: 

"Q. You have just stated, In answei" to the gentleman, that the waste- 
water right referred to there was one that had been maintained, as I under- 
stood you, by Mr. Borron. Maintained in what way, do you mean? What 
do you mean by the Word 'maintained'? A. I meant to convey the idea that 
he had clalmed such a right and interest, not strictly as maintaining it by 
its use, but by setting up that claim." 

Again, Col. Toiles, upon cross-examination, after having testifled 
that Borron had employed him as his agent, said, in response to the 
following questions; 

"Q. You accepted that employment, and he left you as his agent in charge 
of the property, did he notî A. Yes, sir. Q. To protect his rights? A. 
Yés, sir. Q. In this matter that you are testifylng to, as thé privilège of 
putting in the Water which you claim from the Timber ditch, Mr. Borron 
didn't propose to re-lease you any rights which he may hâve had, did he? 
He did not intend to give you any of his rights, did he, as you understood 
it? I mean to water. A. Not to water. Q. He did not intend to create 
in you any ownètship of water, did he? A. No, sir. Q. It was simply as 
to whatever water you might liave the right to brlng from Timber ditch? 
A. Yes, sir. Q. So that substantially it was this: Whatever water you 
hâve a right to of the Timber ditch water you may put into our canal or 
our ditch? A. Yes, sir. Q. That, and nothing more, was it? A. That was 
ail. Q. Provided you Iseep up the repairs as stated? A. Yes, sir. Q. That 
was the substance bf it? A. Yes, sir." 

This sort of questions and answers might be referred to for some 
time. 

"When Borron: conveyed his property to Hewitt, he conveyed this 
waste-water right. The agreement for a conveyance was made in 
1881, but the deed does not appear to hâve been signed until 1882. 
In 1881, Hewitt went into the possession, of the property. The évi- 
dence of Haryy Hewitt is that he used this waste-water right on 
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claiinant's place în 1881, 1882, 1883, and 1884. Valdez, a witness for 
lespondent, states that, in 1884 and 1885, Hewitt used the waste 
water in the Berry Eoberts ditch whenever he wished to, and it was 
not used on time tickets. Water in South Fork ditch was generally 
used on time tickets. The witness said that Haryy Hewitt, who was 
actiug for his father, the complainant, always claimed that waste 
water, and used it whenever he wanted it. The évidence of both 
Borron and Hewitt is that they never at any time did anything look- 
ing to the abandonment of that water right. Toiles, as the agent 
of Borron, certainly had no authority to abandon that water right. I 
do not see how it can be maintained that either Borron or Hewitt 
ever intended to abandon that water right. But it is claimed that 
they lost it because they allowed the owners of the Timber ditch to 
use the Berry Roberts ditch for more than flve years for running their 
water through the same. If I understand the claim, it is that thèse 
parties obtained the right to the Berry Eoberts ditch by adverse pos- 
session. Mr. Borron, as has been stated, owned a two-thirds interest 
in that ditch in 1874 by purchase from one Suverkrup. Bail owned 
one-third by purchase coming from one of the locators and construct- 
ors of the Berry Roberts ditch. They had segregated the interest 
they had in the Timber ditch water, and diverted it through this 
Berry Roberts ditch. They were the légal owners of that ditch and 
that water. Toiles and other parties owning other interests in the 
same Timber ditch water were allowed, as has been sufiiciently de- 
tailed, to put their water also into that ditch. But I do not see how 
it can be maintained, under the évidence stated, that they acquired 
any interest in the Berry Roberts ditch by virtue of that agreement. 
That ditch was to be used until New South Fork ditch was construct- 
ed, when the use of it was to be relinquished. Certainly, under the évi- 
dence, Borron used that ditch to carry his Timber ditch water up, 
until 1878. It should be borne in mind that the South Fork 
Water Company was not a corporation, but an association. What- 
ever titles or rights they acquired was as individuals in their 
individual capacity, and not in an associated capacity. As to this 
Timber ditch water they were tenants in common. They acquired 
their rights generally by purchase, and in their several names, as ap- 
pears in évidence. The respondents hâve been particular to prove 
that, whenever required, Borron paid his share of ail improvements 
and repairs on the Berry Roberts ditch ; that through Toiles he paid 
his pro rata share of the building and maintaining the New South 
Fork ditch, and keeping that in repair. Under thèse circumstances, 
no adverse possession could arise in any of the South Fork ditch 
claimants, for certainly, with the others, Borron must hâve had pos- 
session of the Berry Roberts ditch and the New South Fork ditch ail 
the time. 

Under the statute of limitation it was held by the suprême court, 
in the case of Doswell v. De La Lanza, 20 How. 29, that the possession 
"must be, in the language of the authorities, aetual, continued, 
adverse and exclusive for the space required by the statute." Could 
this possession be said to be exclusive when Borron and Bail were 
holding possession with the other claimants of water in the timber 
v.64F.no.5— 34 
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ditelï ? '♦Té rénder possession adverse, so as to set the statu te o£ limi- 
tations in motion, it must lie accômpanied with a claim o£ title, and 
exclusive of every other right" McCracken v. City of San Francisco, 
16 Cal. 594, 636, 637. At wHat time the respondents made a claim 
of title to the Berry Eoberts ditch, I think it will be diflcult to 
detennine, and at no time was Borron or Hewitt denied the right to 
use it'for Timber ditch wâter. It is said that the water was used 
under the supervision of a water master. He was no more than an 
agent of ' the jyarties holding thèse Water rights. His possession of 
thèse ditches was their possession, if he ever had what is called 
"possession" of them. He was as mueh an agent of Borron as of the 
other parties. His duties, I think, only pertained to the apportioning 
of water by Virtue of an agreement between the parties. There were 
certain pàl*fâé»^Tolles, BsLtes, and Dr. Barton — who went into the 
possession ôf the Berry Hèberts ditch under an agreement with the 
oWners. Tlieir possessibii was that of the owners unta they com- 
menced to hold adversely; When did they commence to hold ad- 
versely? I atn unable to tell from the évidence. But under the cir- 
cumstancëâ under M'hichi they went into the possession, before they 
could Clainii tô be holding' adversely, they would hâve to give Bor- 
ron sonie notice that thé^ were holding adversely. It is said . that 
this notice Was given tô Ool. Toiles, his agent But Col. Toiles is one 
of the parties claiming adversely, according to the contention of re- 
spondents! X hardly think a court ought to consider a notice to him 
a notice tô Borron. He wâs a man trusted and employed, according 
to his owri évidence, to look after and préserve Borron's p'roperty, 
and yet he joined in with others to take away from him, according 
to the claims of respondents, without compensation, a vâluable prop- 
erty interest Borron intrusted to his keeping. He was always a 
prominent ithember of the South Fork Ditch Company. I do not 
think that a court ought to hold that notice to him was notice to 
Borron. There is no othér kind of notice claimed. "A silent posses- 
sion accômpanied with no act which can amount to an ouster, or give 
notice to his cotenant that his possession is adverse, ought not, we 
think, to be construed into an adverse possession." McClung v. 
Eoss, 5 Wheat. 116, 124. 

Taking into considération that Borron mùst hâve been in posses- 
sion of Sie Berry Eoberts ditch to the extent that he used it for 
Timber ditch water, and we reach another point in the case that 
I think is conclusive, as far as the adverse possession of this ditch 
is concerned. "The rule is that, where there is a mixed possession, — 
that is, where there are two or more persons in possession, each under 
a separate conveyanCe or color of title,-^the possession will be treated 
as being in him who has the better title, upon the ground that the 
seisin is in him who has the best title, and, as aE cannot be seised, 
the possession foUows the title." Wood, Lim. Act. § 261; Langdon 
V. Botter, 8 Mass. 215; BelUs v. Bellis, 122 Mass. 414. I think the 
case of Hunnictitt v. Peyton, 102 U. S. 333, 363-369, supports this doc- 
trine. I db îlot see how it can be held that the respondents held any 
distinct and; déîlmte part of that ditch as against Borron. As ten- 
ants in coitunbh of the Timber ditch water, they had a unity of 
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possession, perhaps, of the Berry Koberts ditch. If there was any 
possession with Bail and Borron by the other parties using water 
in the Berry Eoberts ditch, it was a mixed one, and hence the above 
rule must prevail. As I said before, one of the main issues in this 
case is as to the waste water. When did any of the respondents set 
up any claim to the waste water? Undoubtedly, that waste-water 
right was preserved up to 1875. The évidence seems to be conclusive 
that f rom that time up to 1878 the ditch was always filled, during the 
irrigating spason, with Timber ditch water. In 1878 most ail of 
those owning Timber ditch water transferred it to the New South 
Fork ditch. Then we hear again of this waste-water right. Glover, 
in his évidence, says that in 1878 most of the parties turned their 
water into this New South Fork ditch, and the question was asked 
him : 

"Q. And did they cease, then, from taking any water through the Bi rry Eoberts 
ditch? A. Well, no, sir; there was a claim set up then to that water as 
waste water. Q. Well, what was done about it? A. Well, there were par- 
ties, who owned their water in what was called the 'New Ditch,' claimed 
they had a right in the other ditch, and this was disputed by représen- 
tatives of the Berry Eoberts ditch, and It worlied along that way for 
qulte a number of years. Q. Well, what did the owners or claimers of the 
Beriy Eoberts ditch do in regard to the water in that ditch, or through that 
ditch? A. They undertook to use it. Q. Well, did they use it? A. Yes, 
sir. Q. Now, where was that water used, and who by? A. Well, it was 
used princlpally on what is now known as the 'Hewitt Eanch,' and what 
was known as the 'Beriy Eobertç^ Eanch,' or on this section 16." 

The Berry Eoberts ranch is-the same as the Bail ranch. On the 
Ist day of January, 1882, Borron conveyed his rights to Hewitt 
It seems Hewitt had gone into possession of ail Borron's ranch, and 
property connected with his ranch, in San Bernardino county, in the 
fall of 1881. This was less than four years after we hear of any 
claim to this waste-water right. This is what Harvy Hewitt says 
as to his use of this right : 

"Q. Now, State what use has been made. If any, of the waters of the 
Santa Ana river during the years from 1881 down to the présent time by 
your father, if you know, and where has the water been nsed? A. The 
water has been used by my father in his place in section sixteen, township 
one south. Q. Well, how? A. Used for the purpose of irrigation. Q. For 
the last few years? A. In 1881 it was not used continuously because the 
ditch did not run the entire year through, but ail the time that the water 
was in the ditch it was used. Q. You mean that the ditch did not run, 
or that the river didn't run, or that the water didn't run? A. The water 
didn't run. Q. Well, how in 1882, 1883, and 1884? Go right along. A. In 
1882 we used the water with some exceptions. At some times the water was 
taken. We turned it back, and used it. Q. Well, how about the other years 
right along? Oh, state generally whether you used it. A. Well, generally 
in 1883. In the spring of 1884 the ditch— There was considérable water, 
and the Sunnyside water master took possession of it. Q. With your con- 
sent or without? A. Wlthout our consent and under my protest." 

The witness Valdez, called by respondents, said, in answer to ques- 
tions of counsel for them : 

"Q. How did you get your water? A. From Mr. Eob Eoberts. Q. What 
Is the name of the ditch,— Berry Eoberts? A. Berry Eoberts ditch and Sun- 
nyside ditch. Q. Were you working there on time cards? A. I don't under- 
stand you. Q. Were you working there, having water Issued to you then, 
or deUvered to you on time, whlch was represented by a card? A. Well, 
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not Berry Boberts ditch. I don't recoUeet we ever used It In that way. He 
always clalmed that as hla water, and we alwajrs used It -whenever we 
wanted to." 

On croas^examination he testifled: 

"Q. You sald, In your direct examinatlon about this Berry Roberts ditch, 
he used that water whenever he had a mind to, dldn't he? A. Yes, sir. Q. 
And Irrespective of any time tickets, as far as you know? A. Not that I 
knew that there was any tickets of that water. Q. That was your under- 
stànding, was it? A. Yes, sir; that is the way I understood. Q. That there 
was no tickets? A. Yes, sir. He always claimed that water, and we used 
It whenever— He seemed to send the water whenever he wanted it." 

This évidence pertained to the years 1884 and 1885. His évidence 
and that of Hewitt is corroborated by that of Glover upon this point. 

I cannot find that as to this waste-water right it was definitely con- 
tradicted by any other évidence. There was never any location of 
a waste-water right by the South Pork Ditch Company. The ac- 
tion that was done in 1877 by the water commissioners cannot affect 
any title to the Berry Roberts ditch or the waste-water right The 
recitation that they acted upon a pétition of the owners of the 
Berry Eoberts ditch does not prove the fact This was a location of 
another ditch to be constructed from another point, and was used to 
convey thèse peregrinating water rights of the Timber ditch evi- 
dently as understood when they were put into the Berry Eoberts 
ditch. The record says "E. A. Craw and William Curtis met at the 
mouth of the Santa Ana cafion, and did change the location of the 
Berry Roberts ditch in the foUowing manner," etc. This is not a 
location of the Berry Roberts ditch. Its head is near three miles 
above that of the Berry Roberts ditch, and it covered and ran through 
différent ground for most of its course. It seems, however, thèse par- 
ties claiming to own the Berry Roberts ditch, after they had changed 
its location, did not séem to want to give up the former location 
thereof. They now claim both. There is shown no right, as far as 
Borron is concemed, in thèse commissioners, to change the location 
of that ditch. At aU events, it cannot be held to be a location of the 
waste-water right of Borron and Bail. 

A contention of some kind seems to be made to the effect that 
the appropriation of the waste-water right was not valid because an 
appropriation of water must be for some bénéficiai purpose, and that 
it appears thàt more water was appropriated than would irrigate the 
land sought to be irrigated thereby. There is évidence that in that 
locality one inch of water will irrigate seven acres of land, and one 
witness gave évidence that, in ctdtivating some fruits, one inch would 
irrigate ten acres of land. If this would make the Berry Roberts 
waste-water right void, at the date of its appropriation, for the reason 
assighed,then the appropriation of water in the Timber ditch was 
also void. The claim that one inch of water sufftces generaUy to 
irrigate sevéu acres or ten acres of land in the San Bemardino valley, 
where the soil is a sandy loam, and the atmosphère dry, does seem 
to me tO.taîK even thç credulity of one accustomed to irrigation in 
other sections of country to a considérable extent. When acquired, 
I do not thiak there is any doubt but that the Berry Roberts waste- 
Water right%as a vàlid one. The change of notions concerning irriga- 
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tion and the quantity of water needed for irrigation cannot afïect it. It 
should be observed that the facts constituting an adverse possession 
are net pleaded. It sliould be observed that no facts showing ad- 
verse possession of either the ditch or water right in dispute are 
pleaded. The gênerai rule is that the facts constituting the adverse 
possession should be stated. MeCloskey v. Barr, 38 Fed. 165. There 
is no différence between a plea and an answer in this particular. 
The allégation that the action did not accrue within five years pré- 
sents the question as to whether the action for the diversion of the 
water accrued within that time. There is no doubt but that re- 
spondents had diverted the water complainant claims within five 
years. The contention that the ceasing to use any parcel of property 
in its nature real estate, or an appurtenance thereto, for five years, 
would constitute abandonment thereof, cannot be sustained. No 
such arbitrary rule is applied in the considération of this question. 
Time may be an élément in determining intention, but not alone ab- 
solute proof of abandonment. Partridge v. McKinney, 10 Cal. 181; 
Moon V. Rollins, 36 Cal. 333; Judson v. Malloy, 40 Cal. 300. It de- 
volved upon the respondents to show abandonment, and the rule 
is that it should be clearly established. Neither for this assigned 
reason do I flnd abandonment, and then the évidence does not show a 
ceasing to use the waste water for any one five years. 

There is one further clause in the évidence of Col. ToUes I will 
recite as bearing upon this question : 

"Q. What considération, if any, has he had in tiiis distribution as to the 
matter of waste water? A. There was no distribution of waste water, to 
my knowledge, to the parties mentioned,— Mr; Borron or Bail,— during that 
time, other than was during the rainy season, when ail parties shared alliée 
In the surplus water." 

This is followed up by several answers. 

Now, if the waste water was used at any time during the year by 
Bail and Borron, or either, that right was preserved. But, as I 
think I hâve shown before, there were no five years when this waste 
water was not used by some of the owners thereof in the irrigating 
season. It would seem to me that the act of allowing the owners 
of Timber ditch water to put their water into the Berry Eoberts 
ditch by Bail and Borron was an act of neighborly kindness and ac- 
commodation, and the attempt of those thus favored to use this act 
to show that the owners thereof had thereby abandoned their right 
to the same, with the water right connected therewith, and that the 
respondents herein so accommodated had acquired ail of the same, 
should not appeal with much force to a court of equity and con- 
science. Considering this case as best I could, I hâve been unable to 
reach the conclusion that either the ditch or waste-water right to 
which complainant asserts title has been abandoned by his prede- 
cessor in interest or himself. I will say that the record is an un- 
satisfactory one. Maps used on the hearing were left ont by stipu- 
lation. They were needed to explain évidence. The évidence is 
so mixed up with objections and motions and immaterial évidence 
as to be confusing. 

Complainant also makes claim to certain other water originaUy 
used in the Timber ditch. This is urged upon the ground, aa I under- 
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stand, that this water was abaiidoined by the owners therieof. The 
Timbep ditch was undoubtedly abandonéd, and ail water used in the 
same^ iaad not transferred, may be considered perbaps as abandonéd. 
If îtàeseiaitable title in the samé bad been conveyed in any manner, 
undoubtedly this would not occur. But, allowing that it was alban- 
donefd, thërè is no showing that complainant ever appropniated the 
same. Frpm 1875 to 1878 the Berry Eoberts ditcb was fllled, most 
of the time, with Timber ditcb water. There was no chance, up to 
that tiofe, to appropriate the same by the user; but, if there was, 
it would not suiflce. ' 

In 1873 the Civil Code of Califomia went into effect. Section 1415 
of said Gode, upon the subject of irrigation, provides: 

"A persoti dèslrlng to appropriate water must post a notice in wrltlng in 
a conspicnous place at the point of intended : diversion statlng therein, (1) 
tliat lie claipis the water there flowingtp the estent of (givlng the number) 
inches measured under a tpur incb pressure; ,(2) the purpose for which he 
clalms it, and the place o^ Intended use; (3) thé'means by whlch he intended 
to dlvert it, and the size' of the flume dltch, pipe or aqueduct in which he 
Intends to divert It. A copSr of the notice must wlthin ten days after it is 
poBted be recorded in the office of the recorder of the county in which it Is 
posted." 

There are other provisions of the statute not necessary to be hère 
referred to. Then follows this provision: 

"Sec. 1419. A failure to comply wlth such rules deprives the claimants 
of the right to use the water as against a subséquent claimant who compiles 
therewjth." 

There werê notices of the location of ail such water by other par- 
ties. Neîtker complainàtït nor bis grantors complied with this stat- 
ute in making any appropriation to any of the abandonéd waters of 
the Timber ditch. This claim is therefore not maintained. 

The Ipcators of the Berry Boberts ditch claimed a waste-water 
right. l'Ile water commissioner noted this claim. The évidence 
shows ivhat was meant by this term, "waste water." It was the 
water that tvas left aftef the North Fork and the Timber ditch or 
South Fdrk ditches weré'sUpplied from the waters of the Santa Ana 
river. It is not an easy nlatter to détermine from the évidence how 
much water was in fact appropriated as this waste water through 
the Bériy Edberts ditch. Berry Eoberts was of the opinion bis ditch 
would carry about 175 inches of water, miners' measurement. Grlov- 
er claimed that at one time it would carry about 300 inches, and at 
another time 200 inches, of water under miners' measurement. 
Toiles said tihat, at times Timber ditch water was put into it, it would 
not carry more than 100 or 150 inches of wâter, miners' measurement, 
but that thé dîtch was then ont of repair. The évidence shows that, 
about the tinljÈi the Timber ditch water was put in, the ditch was 
enlarged to double its capacity. There were ineasureménts of the 
ditch after it /was enlar^ëd, that would appéar to be reliable, that 
made the capacity of the ditch about 480 inches, measured as above 
stated,, THèce is one thîng to be noticed concerning the évidence es- 
timatin'g the number of inches of water în any ditch from 1860 to 
1878. The eafly estimâtes of water were much less than the later, 
and tbé àcîtuài measurements seem to havè ghown at ail times a much 
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larger amount of water than the estimâtes. Heuce I think it would 
be safe to flnd that tlie Berry Eoberts ditch. appropriated 200 inch- 
es of water There is no dispute but that during certain months 
the Timber ditch and the South Fork ditch took ail the water in the 
Santa Ana river. What was the exact time this occurred cannot be 
easily determined from the évidence. Some seasons this period was 
much shorter than others. I flnd that from about the 15th of June 
to the Ist of September of each year, as a rule, thèse ditches took 
ail the water in the river. As I said before, it seems to be admitted 
by the answers of ail the défendants that they did divert this waste 
water. If the respondents had each set out the amount of water 
he or it claims, there might hâve been a détermination of the case 
to show who are the exact parties who diverted the water owned 
by claimant. As the case stands, the only decree that can be entered 
is an injunction enjoining aU of the défendants from diverting this 
waste-water right from the Ist of September to the 15th of June 
of each year. My opinion is that the judgment of the circuit court 
should be reversed, and the cause remanded, and the circuit court 
directed to enter a decree according to this view. 

This opinion was written with the thought that it might be adopted 
as the opinion of the court in the case. Finding that the majority 
of the court do not agrée with the conclusions I hâve reached, I 
présent the same as my individual views, and as a dissenting opinion. 



MERRIMAN et al. y. CPIICAGO & B. I. R. CO. et al. (two cases). 
(Circuit Court of Appeals, Seventh Circuit. November 27, 1894.) 

No. 69. 

1. Appealable Judgmksit— Final Decrbb— What Constitutes. 

In an action against a railroad company, one W., and others, for a dis- 
covery, to redeem, etc., there was a decree dismissing the bill as to such 
Company, and requiring W. to account for certain bonds. It provlded 
that he was entitled to crédit for such sum as might be rightfuUy due 
him; and that, it appearlng that there was pendlng In a certain state 
court a suit in equlty in which W. was défendant, touching such bonds, 
that an accounting had lieen had In respect to them, and that a spécial 
master had made a report, which had not been acted on by such court, 
exécution of the decree should be stayed until final détermination of such 
suit in the state court, or until further order of the court making the de- 
cree. Hdâ, that the decree, as to W., was Interlocutory, and not final, and 
was not appealable. 

2. Equitt— Pleading— Originai. Bill— Constboction. 

A bill by judgment creditors of the D. R. Company against such com- 
pany, the B. I. R. Company, and others alleged in substance, but in great 
détail, the exécution by the D. R. Company of varions invalid mortgages 
and trust deeds, the void foreclosure and sale of the property, and the 
possession, under such sale and other illégal proceedings and transactions, 
of the E. I. R. Company; that the latter company acquired no title to 
such property; and that it was about to Issue to the attorneys, offlcers, 
and stockholders of the D. R. Company certain bonds, in considération of 
a coUusive agreement by them to abandon a contest being made by them 
for such property, etc. The bill prayed for a discovery and accounting; 
for an injunction restraining the sale or delivery of such bonds; that ail 
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: ^e property In possession of the E. I. R. Company be decreed to be the 
property of the D. K. Company, subject only to the rlght of the former to 
hold It as mortgagees in possession under an unforeclosed mortgage; that 
the amoUnt due the mortgagees be ascertained; that plaintiffs be allowed 
to redeem, and be subrogated to the rlghts of the mortgagees; and that 
they hare gênerai relief. Edd., that such blU should be treated as a bill 
to redeem, and not as a creditors' bill. 

8. SAMB— MULTIFARIOUSKKSS— WhAT CoNSTITUTES. , 

A bill by a judgment créditer of a railroad company, against such Com- 
pany and another railroad company, to redeem property in possession of 
the latter company as mortgagee, on the ground that such possession was 
fraudulently acquired, and also to subject to payment of complainant's 
judgment certain bonds about to be issued by the latter company to the 
attorneys, officers, and stockholders of the former company. In order to 
confirm the title to such property, is self-contradlctory and multifarious, 
and cannot be maintalned. 

Appeal froni the Circuit Court of the United States for the North- 
ern District of Illinois. 

Two bills heard together, — one by Oorydon 0. Merriman and others 
against the Chicago & Eastem Dlinois Eailroad Company, and the 
other by the same plaintiffs against the Chicago & Eastern Illinois 
Eailroad Company, Edwin Walker, Joseph E. Young, and the Na- 
tional City Bank of Ottawa, lU. From the decree, complainants 
appeal. Affirmed. 

The decree from which this appeal was taken was rendered by Mr. Justice 
Harlan, sittlng In the circuit court, on the 18th of June, lba2. It dismissed 
the original and amended and supplemental bills of complalnt as to the ap- 
pellee the Chicago & Eastem Illinois Railroad Company, herelnafter called 
the "Eastern Illinois Company," for want of equity, aud decreed that the ap- 
pellees EdTS^In Walker and Joseph B. Young should account for certain 
bonds received by them respectively from the Eastern Illinois Company, 
whlch were adjudged to hâve been assets belonglng to the Chicago, Danville 
& Vincennes Railroad Company, herelnafter called the "Danville Company,"' 
which the appellants, as judgment creditors of that company, were entitled 
to hâve applied In satisfaction of thelr judgments. The exécution of the de- 
cree against Walker was stayed untU the final détermination of a cause pend- 
ing in the circuit court of Gook county, in the state of lUinois, brought by 
other parties against Walker and Young, after the commencement of this 
suit. From this decree two appeals were prayed and allowed. The flrst Is 
from that part of the decree which dismissed the original; amended, and sup- 
plemental bills Of complalnt' as to the Eastern Illinois Company; and the 
second is from the entire decree. On the hearlng of the appeal in this court 
two errors are pointed out: (1) In staying the exécution of the decree as to 
the appellee Walker; (2) In dismissing the original, amended, and supple- 
mental bills of èolnplaint as to the Eastern Illinois Company. 

(1) So far a.8 the appellee Walker is concerned, the decree Is as foUows: 
"That the said défendant Edwin Walker, on or about the 6th day of No- 
vember, 1884, received one hundred and twenty-seven of sald bonds, of the 
par value of one thousand dollars each, together with interest coupons there- 
on, and that the sald défendant Walker should account for the said bonds 
and coupons so received by him, together with interest thereon. But said 
Walker Is entitled to crédit for such sum or sums as may be rlghtfuUy due 
him. It appearing that there Is now pendlng in the circuit court of Cook 
county, In the state of Illinois, a suit In equity In which one John McNanomy 
Is complainant, and sald Walker and Young défendants, touching the sald 
bonds In the decree mentloned, which sald suit was commenced prier to the 
fillng hereln, on the 14th of December, 1875, of the supplemental bill in lieu 
of the original bUl, and It also appearing that an accounting had been had in 
said case ia respect to said bonds, aud that a report thereon has been made 
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by the spécial master, which report bas not been acted upon, It Is therefore 
ordered that the exécution of the foregoing decree, settllng the rlghts of the 
complainants and the défendant Walker In this suit, be stayed until the final 
détermination of said suit in the state court, or until the further order of this 
court. The court reserves the right to allow such further proceedlngs in this 
case between the complainants and said Walker as may become necessary 
or proper by reason of the final détermination of the case In the state court" 
The appellee Walker has moved the court to dismiss this appeal, so far as It 
concerns himself, on the ground that the decree touching himself is interlocu- 
tory, and not final. 

(2) The appellants concède that the decree dlsmisslng the original, amended, 
and supplemental bills of complaint as to the Eastem Illinois Company is cor- 
rect, unless the original bill of complaint was a creditors' bill which created 
a lien on $500,000 of bonds of the Eastern Illinois Company, which it was 
about to issue to certain officers, agents, and attorneys of the Banville Com- 
pany, and which it did issue before the filing of the amended and supple- 
mental blUs of complaint. 

The original bill of complaint, after statlng the parties plaintifC and défend- 
ant, and their respective cltizenship, and that the complainants had severally 
recovered judgments against the Danville Company for certain amounts 
named, and had severally caused exécutions to be issued on thelr respective 
judgments, which exécutions had been severally returned nuUa bona, allèges, 
in substance: 

That the indebtedness merged into said several judgments was ail Incurred 
by the Danville Company and exlsted prlor to, and has existed ever since, the 
year 1873, and that said judgments, since their rendition, hâve been and still 
are liens upon the property, or some portion thereof, of the said Danville Com- 
pany. That the Danville Company was heretofore the owner of a Une of 
railroad extending from Dalton, Cook county, 111., southerly to Danville, In 
Vermillion county, a distance of about 108 miles, and a branch Une from 
Bismarck, in said VermilUon county, southeasterly to the east Une of the 
state of Illinois, a distance of 4.5 miles, with right' of way, station and other 
grounds, grading, bridges, culverts, tracks, shops, tools, fixtures, station 
buildings, structures, fences, and supplies for the use and opération of said 
road, and terminal tracks, sidings, and swltches along said road, and in and 
near the city of Chicago, and certain lots and leaseholds, rlghts, and con- 
tracts by it acquired for use In connection with said Une of railroad, and en- 
glues, cars, and machinery and equipments pertaining to said Une of railroad, 
and certain franchises to it belonging, in that regard, together with other 
property In the state of Illinois; and also a Une of road Connecting with said 
Unes in the state of Illinois and the state of Indiana to a point near Covlng- 
ton, Ind., with certain franchises and other property connected therewith. 
That on or about March 10, 1869, the Danville Company executed a purported 
deed of trust conveying to William R. Posdlck and James D. Fish, défend- 
ants herein, as trustées, the road and property of said company in the state 
of Illinois, extending from its terminus in Chicago to a point on the state Une 
of Indiana, and Including ail property between said terminal points which 
said party of the first part "now has or possesses, or may hereafter acquire," 
and purporting to be its entire 'property and assets in the state of Illinois, to 
secure a pretended issue of bonds of said railroad company, of even date with 
said trust deed, amounting to $2,500,000, payable April 1, 1909, with interest 
at the rate of 7 per cent, per annum, payable semiannually, as evidenced by 
certain coupons issued with and attached to said respective bonds. That 
said trust deed was not acknowledged and recorded as required by the laws 
of the state of Illinois, and was not a valld conveyance of said property for 
the purposes thereln stated, the property thereby sought to be conveyed being 
largely personal property thereby left In the possession of the mortgagor, and 
said mortgage or trust deed not belng acknowledged before a justice of the 
peace In the town where said property or any part thereof was situated, and 
said Personal property was sought to be conveyed contrary to the laws of 
the state of Illinois. That, as your orators are Informed, said bonds to the 
amount of $2,500,000 were issued, and a large part of them was sold or hy- 
pothecated soon thereafter and passed tnto the possession of hold^s thereof. 



&39 FEDERAL EEPORTER, VOl. 64. 

aii4 Afterwards, by transfer, or undejr, the concHtions of certain agreements 
berelaatter œentioned, into the possession and oWnershlp, or uiider the cpn- 
trol, 'o£ certain of tlie défendants héréto, as représentatives of tlié owners 
thei-eof, as hereinafter stated. That on March 4, 1872, tlie DanvlUe Company 
became Consolidated into oiie corporation, by thè same name, wlth the Ross- 
ville & Indiana Kallroad Company, and on Marcb 9, 1872, a further consoli- 
dation vyas efCected, by the same name, with the Western Railroad Company, 
an Indiana corporation, whereby the Consolidated company was empowered 
to bulld and operate a railroad froin the state Une, in Warren county, to 
Brazil, In Indiana; and oh March 12, 1872, the Consolidated company, for 
the alleged;purpose of raising m.eans wherewith to construct Its Indiana Di- 
vision, Issuèd its bonds to the amount of $1,500,000, bearing Interest at the 
rate of 7 per cent, per annum, payable 40 years after date, to secure which, 
on the same day, was executed a pretended mortgage to said Fosdick and 
Flsh, défendants hereln, covèring Its Indiana Division and a branch road ex- 
tenàing fi-cp a point three miles south of Covington to the village of Nevv- 
berg, being'about 80 miles Ih ail, and being ail the property of sald company 
in the,«tat^.of Indiana; ail the bonds secured by this mortgage were issued, 
and àojne part of them was sold or hyppthecated soon thereafter. That said 
mortgaèë yfda nôt properly executed, acknowledged, or recorded, and was in- 
vâlld, a4d said issue of bonds was never properly authorlzed by said com- 
paûy, .ah<^ Wâs for an amount largely Ip excess of the cpst of the property 
conveyed by said trust deed. That the DanvlUe Company, on April 24, 1872, 
executed another mortgage to Fosdick and Flsh, purporting to convey the 
Indiana Division as securlty for the flrst issue of bonds oii the Illinois Di- 
vision, anfl'iïurpOrting to convey the Illinois Division as securlty for the 
bonds ori^lnàliy issued on the Indiana Division; but whether or not said 
mortgage Was ever acknov^lèdged or recorded the complalnants are not cer- 
tainly adyisëd, but are informed and believe that the said mortgage was not 
properly ackiiowledged and recorded in the state of Illinois, and In this state 
Said mprtgagfî was not valld, and was never properly authorlzed and exe- 
cuted by Bàid company, anji vras wholly without considération in Illinois, and 
was void andër the laws of Illinois, for that it sought to create an Indebted- 
ness wholly' in excess of the ccst of sald property conveyed, and for other 
reasons. That on or about December 16, 1872, said DanvlUe Company exe- 
cuted a pretended deed of trust purporting to convey to James D. Fish and 
James W. Elwell, as trustées, ail of Its property In the states of Illinois and 
Indiana, to seçure an issue of bonds to the amount of $1,000,000, payable, 
with interest semiannually at the rate of 7 per cent, on February 1, 1893, 
and ail of said l?onds, except about $45,000 thereof, were issued. That sald 
mortgage was never properly acknowledged or recorded In the state of Illinois, 
and was never properly authorlzed or executed by said company, and was 
void and Invalid under the laws of the state of Illinois, for that it sought to 
create an indéfetedliess of said company and make it a lien on ail its property 
largely and wholly in excess of the cost of said property, and without any 
new considération therefor moving to said company, and for other reasons. 
That a small part of said bonds were afterwards sold, and some part thereof 
hypothecated for small sums, and a part thereof was given to holders of flrst 
mortgage bonds of said company ou account of coupons maturing for interest 
on said flrst mortgage bonds, but that said coupons were not thereby paid, 
were not canceled, and are stiU held and insisted upon by said holders as in- 
debtedness, and liens upon said road under said flrst mortgage, as hereinafter 
set forth. That the entire amount of sald bonds ever actually sold was not to 
exceed $170,000 thereof, and that ail the remaindér were merely used to dupli- 
cate, and in many instances to triplicate or quadruple, the Indebtedness of 
said company, and cannot laWfnlly be enforcçd as valid liens on said prop- 
erty as agalnst or prior to the claims and liens of complalnants. That some 
time in 1875 a pretended chàttel mortgage conveying certain personal rolling 
stock and per#ntfl prbperty of said company was attempted to be made to 
défendant Rv ttiçdilëlloborts, and a further issue of bonds to the amount of 
$800,000 *as ; sought to be saddled upon Said property as a further lien 
thereoh, àid Sbihie t)art of said bonds were hypothecated or pledged in like 
manner as in thé dàse of the second mortgage bonds, but that sald chattel 
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mortgage and bonds were wholly vold, unauthorized, contrary to law, with- 
out considération, and no part thereof has ever passed luto the hands or pos- 
session of actu^ bona flde bolders or purchasers, and ail bolders thereof bad 
fuU notice of tbelr void and fraudaient character. 

Tbat on or about February 27, 1875, Fosdick and Flsh flled an original blU 
In the circuit court of the United States for the Northern district of Illinois, 
as such trustées under such mortgages or trust deeds wherein they were 
made trustées, praymg, among other things, for a decree of foreclosure and 
sale of the property conveyed by sald trust deed of March 10, 1S09, in con- 
séquence of certain alleged defaults in the conditions of said trust deed, and 
that on March 10, 1875, the Danvllle Company was served with process is- 
sued upon the fiUng of said blll. That on May 17, 1875, ElweH acting as 
trustée In said purported mortgage of December 16, 1872, appeared In said 
cause and filed a cross blll therein, setting out the terms of saidJ mortgage, the 
issuing of the bonds secured thereby, and craving certain relief therein 
prayed. That on May 20, 1875, by the order and decree of the circuit court 
of the United 'States for the Northern district of Illinois, one Adna Andersen 
was appolnted receiver in said cause, to take possession of the money and 
assets, real and Personal, roadbed, road, iron, ties, lands, rlghts of way, 
mines, rolllng stock, leases, franchises, and ail other rlghts and property of 
whatever nature and kind of the Danvllle Company, wherever the same might 
be found wlthin the state of Illinois, wlth power to manage and control and 
exercise ail the franchises, and control the property of the said railroad Com- 
pany, within sald state, and to bave fuU power and authority to inquirè for, re- 
ceive, and take possession of ail sald property, debts, équitable Interests, things 
In action, and other effects, and to manage and control ail said property and 
Affairs of said company, until the further order of said court In the premlses, 
upon giving bond as thereto rcquired. That on May 31, 1875, sald receiver 
having given bond and qualified as required, it was further ordered and de- 
•creed that said receiver be and was invested wlth ail the duties in said decree 
mentioned, and was authorized and directed immediately to enter upon the 
discharge of his duties as aforesald, and to take possession of ail and singular 
the property, rights, and franchises in said decree mentioned, which said re- 
ceiver Immediately proceeded to do, and, acting in that capacity as an offlcer 
of the court, he did take possession of ail said property, and he, or a suc- 
«essor duly appolnted and quallûed, with lilce rights and powers, has ever 
Bince contlnued and is still acting In sald capacity under said order and de- 
cree, which are still in fuU force, and has never been discharged, and is stlU 
In possession of ail the property of sald Danvllle Company, except as hereln- 
after set torth. That by such proceedlngs said court obtained and assumed, 
and still retains by said receiver, the possession and control of ail the prop- 
erty and assets of sald railroad company wlchln the state of Illinois, save as 
hereinafter specifled, and that by reason thereof complainants hâve been 
and still are delayed, restrained, and enjoined from selling or in any manner 
realizing upon tiie exécutions issued on their said judgments, or otherwise, 
the amounts of thelr respective judgments, or any part thereof, and that the 
only property of the Danvllle Company, within the state of Illinois or else- 
whére, so far as complainants hâve been able to diseover, from which they 
could realize payment of any portion of thelr respective judgments, Is now 
in the possession and under the control of the court by Its receiver, except as 
hereinafter specified; and complainants know of no other means whereby 
they can obtain payment of any portion of their sald judgments than as 
hereinafter set forth, and by obtaining reUef under this bill as hereinafter 
prayed. That on July 12, 1875, the Danvllle Company filed its answer in 
said cause to said original bill, denying the defaults in said blll alleged. That 
on September 14, 1875, said Posdick and Fish flled In said cause an amended 
bill agalnst the Danvllle Company and James W. Elwell and R. Blddle 
Uoberts, craving certain relief therein prayed. That on October 23, 1875, the 
Danvllle Company filed a demurrer to so much of the amended bill of Fos- 
dick and Flsh as chargea that It would be Impossible for said company to 
fulûll the conditions of certain funding agreements In said amended bill men- 
tioned, and that the holders of certain funding certiflcates mentioned had the 
■Tight to rescind sald agreements, being the agreements under which said 
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holâers became possessed of sald second mortgage bonds berelnafter stated, 
aod to x^er portions of sald amended biU, and on the same day âled its an- 
«weir to tbe remainder of sald amended blll. That on January 6. 1876, an 
interrenlng pétition was flled by leave of court in sald cause by certain per- 
sons wbp are named as défendants thereto, as holders and owners or repré- 
sentatives and agents of the holders and owners of sald flrst mortgage and 
othor of sald bonds, adoptlng fully the averments and prayers of sald original 
and amended biUs of sald Fosdlck and Flsh, and asking to be, and by the 
leaTe/a^d order of said court making themselves, co-complainants wlth sald 
Fosdlck and Flsh, and parties to sald suit, and, in i'act, assuming and taking 
the realcontrol and conduct of sald cause, and thereafter contlnuing and 
maiutalnlng such direction and control, as the real complainants, and soon 
after, on or about February 1, 1876, an agreement In wrltlng was entered into 
between the holders of sald Illinois Division flrst mortgage bonds, whereby 
sald Interveners or some of them were appointed the agents and attomeys 
in fact of ail sald Illinois Division first mortgage bondholders to aet for them 
In sald suit; and that, In accordance wlth the provisions of sald agreement, 
sald Interveners, and more partlcularly Frederick W. Huldekoper, Thomas W. 
Shannon, and John M. Denison, coutinued to act as the représentatives and 
attorneys in fact of sald Illinois Division bondholders throughout the entire 
progress of said suit, and, acting in that capacity, in lact controUed said 
Iltigatlon on the part of the .complainants and the Illinois Division first mort- 
gage bondholders; and, acting under and in accordance wlth the provisions 
of sald' agreement, they afterwards purchased the property of said Danville 
Company in the state of Illinois, at the sale thereof herelnaf ter set forth, and 
dld other acts after said sale in regard to sald property hereinafter stated. 
That complainants are unable to state the précise terms of said agreement, 
or the subséquent modifications thereof, for reasons set forth. That such 
proceedlngs were had in said cause that on December 5, 1876, what purported 
to be a decree of said court was entered in said cause, requiring said Dan- 
ville Company, withln 20 days, to pay the said Fosdick alid Flsh, as trustées 
under said trust deed of March 10, 1869, the fuU amount of sald bonds 
thereby secured, and certain sums of Interest in sald deçree recited, and, in 
default thereof, that ail of said rallroad property in sald trust deed described, 
and ail the right, tltle, interest, and equity of rédemption of the Danville 
Company tberein, be sold as ah entirety by Henry W. Bishop, one of the mas- 
ters in chancery of sald court, in the manner provided in said decree; but 
complainants show that said decree was not valld, sald court not having 
proper jurlsdictlon to enter the same under the pleadings and proofs in said 
cause, and It was void, and has since the entry thereof been reversed and 
annuUed by the suprême court upon an appeal prosecuted therefrom. That 
thereafter, on February 7, 1877, sald Bishop, acting under said vold decree, 
made a pr^ended sale of the property therein speclfied to Huldekoper, Shan- 
non, and Dealson, as trustées and représentatives of the Illinois Division 
bondholders of the Danville Company, who, acting in that capacity and no 
other, bid In sald property at said master's sale for and on behalf of sald 
bondholders, and on April 12, 1877, sald master executed and delivered to 
said Huldekoper, ShannoUj and Denison what purported to be a conveyance 
of said entire property for and In considération of the bld so made by them 
at sald sale, the greater portion of sald bld belng paid by a partial surrender 
of bonds, and that thereafter the receiver in said cause, acting under the order 
of the court, delivered to sald purchasers the possession of said property; but 
complainants charge that said sale and conveyance were whoUy dépendent 
upon said void and invalld decree, and were utterly null and void, and passed 
no title to sald 'property to sald supposed purchasers, and that the delivery 
of the possession of said property to said purchasers placed them in posses- 
sion of said property as mortgagees In possession under an unf oreclosed mort- 
gage and trust déed, wlth fuU notice that sald decree, sale, and conveyance 
were vold and of no efCect, and' that sald order of the court dlrecting the de- 
livery of such possession was of no force or effect, belng entlrely dépendent 
upon said vold decree, and has been so declared by the opinion and mandate 
of the suprême court; and that the only effect of said supposed sale and de- 
livery was to place sald Huldekoper, Shannon, and Denison in possession of 
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said property, as the représentatives of the holders o£ said Illinois Division 
bonds, as mortgagees In possession under an unforeclosed mortgage or trust 
deed. 

That thereafter Huldekoper, Shannon, and Denison, belng in the possession 
of said property, together wltli George Gill, Ohandler Robbins, and William 
Hickok, caused to be recorded in the ofûce of the recorder of deeds of Cook 
county, 111., a pretended certificate of articles of organization of the Chicago 
& Nashville Railroad Company, purporting to be a railroad corporation or- 
ganized under the laws of Illinois, with a capital stock of $500,000; and after- 
wards, on or about August 28, 1877, Huldekoper, Shannon, and Denison exe- 
cuted to said pretended corporation a quitclaim deed of said property for and 
In considération of the issuance and dellvery to them of said $500,000 of capi- 
tal stock, belng the entire capital stock of said pretended corporation, and that 
ail of said stock was- issued to and thereafter held by said Huldekoper, Shan- 
non, and Denison as trustées for and représentatives of the Illinois Division 
bondholders of the Danville Company, and not otherwise. That said corpora- 
tion was not properly organlzed under the laws of Illinois, and was not and 
never became a valid and légal corporation, and said pretended conveyance 
to it was utterly vold, and of no force or effect in law, and passed no title to 
said Chicago & Nashville Railroad Company to said property, and that said 
pretended incorporation and conveyance thereto was solely for the purpose of 
cloudlng the title to said property. That on or about September 8, 1877, 
Huldekoper, Shannon, and Denison, as holders of ail the capital stock of said 
Chicago & Nashville Railroad Company, and acting as trustées and repré- 
sentatives and attomeys in fact of the Illinois Division bonuholders of the 
Danville Company, caused to be recorded in the office of the recorder of deeds 
of Cook County, 111., a pretended certificate of articles of consolidation be- 
tween the Chicago & Nashville Railroad Company and the State Line & Cov- 
Ington Railroad Company, a pretended railroad corporation purporting to 
hâve been organlzed under the laws of Indiana, thereby pretending to form 
a Consolidated corporation called the Chicago & Eastem Illinois Railroad 
Company, and by said articles of consolidation to vest in It the title and pos- 
session of ail of said property of the Danville Company, the capital stock of 
said pretended Consolidated corporation belng flxed at the sum of §500,000, 
divided Into 5,000 shares of $100 each. That in said articles of consolidation, 
as recorded, was the foUowing: 

"And ail and singular the debts, liabllities. and contracts of every kind of 
said two original companies shall become the debts, llabilities, and contracts 
of the Consolidated corporation hereby created, whlch shall in ail respects 
pay, discharge, and perform the same in ail respects as either of said original 
corporations were bound by law to do." "It is further expressly agreed and 
understood, as one of the conditions of thia consolidation, that the said cor- 
poration hereby created shall, with ail convenlent dispatch, in ail things keep 
and faithfully perform the trusts of two certain written agreements, one be- 
tween the Illinois Division bondholders of the Danville Company, dated De- 
cember 1, 1876, and as modifled, under which the said Illinois Division 
was purchased on February 7, 1877, by Huldekoper, Shannon, and Denison, 
and the second belng an agreement in writing, dated July 13, 1877, be- 
tween a committee of said Illinois Division bondholders and a committee 
of the Indiana Division bondholders; and to carry ont such trusts it is 
agreed that the çonsolidated corporation hereby created shall with ail con- 
venient speed make an issue of bonds to the amount of $3,000,000, payable in 
currency, to bear Interest at 6 per cent., and be Indorsed with privilège and 
payment of the same secured by a first mortgage on ail the railroad equip- 
ments, property, and franchises of said çonsolidated corporation, except the 
Incomplète portion of railroad between Goal Creek and Brazil, Indiana, and 
will also make an issue of income bonds not to exceed In the aggregate the 
sum of $1,000,000 currency." "That $376,000 of the first mortgage bonds of 
said Consolidated dbrporation shall be used to pay and satisfy the said In- 
diana Division bondholders represented by a committee executing the said 
agreement of July 13, 1877, who are to recelve the said $375,000 of bonds as 
and for their full distributive share and interest in said çonsolidated prop- 
erty." "Ail the remainder of said first mortgage bonds and ail of such issue 
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l<^fipèlM* Swfl*' shall bè held, uged^ind ttànsferréà by said cotisolldated 
cdnipmf'Émèif'toi the use and beïiO'ÔÏ, and to be distirtbuted in acCordance 
with the tr^Bsts of said written agreement between said Ulinols Division bond- 
holdërsyfjnepanville Company,, ï^ûi^tlie Consolidated Company are to as- 
sume tbé'tltléîaitd possession of said râ.Il,road and prbperty ctiarged witli tlie 
trusts of said tWd agreements to bé ,by It perf ormèd àdcording to tlie true 
Intent thiereof,";'''' 

That said Hùidjekoper, Sbannon, and Denison, as holdçr^ of tbe éntire capi- 
tal stock of the Chicago & Nashville Ralliroad Company,, ànd F. H. Story and 
D. R. Mangàn, a^ Holdefs t>t the entîïe capital stock ôf the State Llne & Cov- 
Ington Eallroâd Company, âssénted te. said consolidation, Tliat ail the capital 
stock of the.Bastern Illinois Company, and ail of its bonds which were ever 
Issued, were issued and déUyered to saîd Huidekoper, Sjtianrion, and Denison 
as such trustées ànd représentatives of the bondholdërs of said Danville Com- 
pany. That Huidekoper, Shannon, and penison thereby transferred to them- 
selves, by thelr new namé of the Eastem illlijois Company, or as the sole and 
only stockholders and bôndholders therëOf , the possession of ail the property 
of the PantUle Companif', ànd the said Eastem Illinois Company has ever 
since contlhfled in possession tbereof; bût complainâûts aver that said ar- 
ticles of consoUdfitlon wèro Illégal, Invalid, and void,,and that said Eastern 
lUinola C^nmany névOT wàé and is not how a valld, légal, and subslsting cor- 
poràtlOiii and bas névisp In apy wise coiUplied with the requlrements ôf the 
State ofïiltnolsregardiné^ Organlzation and consolidation of railroâd com- 
panlés Or corporations. That the said bonds and stock 'of said corpora- 
tion wéré lUegally issued, being for in amount largely in excess of the 
actual coSt of said rallr^àd property, àûd contrary to thé laws of the state 
of ttlinols, and that fcy said actions said Eastern Illinois Company suc- 
ceeded tO the ïights and Habllities of said bondholdërs of the Danville Com- 
pany, and aëqulred no gr^àter rights than said bondholdërs or thelr repré- 
sentatives had In and to sâid property', yk. the rlght of mortgagees In posses- 
sion unae^aûUûforeclosed mortgage or trust deed; and that ail stockholders, 
bondholdërs; ànd piirchaserâ of the bopds and stock of said Eastem Illinois 
Company had iluU notice thèreof, from the record of said articles of consolida- 
tion, and îrOhi the contents of said cofltracts thereln referred to, and from 
the record of said cause in thé United States circuit court and suprême Court, 
and with fuU 'notice that the sole arjd only tltle of said Eastem Illinois Com- 
pany to said liioperty of thé Danville Company, If it had any title thereto 
whatsoever, was merely ttie title of a mortgageé in possession, without power 
to convey or Incumber said property, or to pass any title thereto, save and 
except that of a mortgagée In possession. That ever since the possession of 
said property was dellvered to said mortgagees by their représentatives, 
which was on or about April 12, 1877, and during ail the tlme they hâve been 
go in possession, flrst by their said trustées or attorneys In fact, Huidekoper, 
Shannon, and Denison, and later by said trustées under the uame of the Chi- 
cago & NashvlUe Railroad Company, apd thereafter untll the présent tlme 
under the name of the Eastem IliiijoiSi Company, said property has been pro- 
duclng a large income and Carnings, the gross Income thereof havlng been 
more than $9,000,000 diirlûg , Said tlme, and very, largely in excess of ail 
proper expenses and chatges Of operatlng and maintaining said property, for 
ail of which earnings and IncOme said mortgagees in possession are bound in 
law and equity to fully and justly account, and that If sUCh accounting with 
said mortgagees In possçssjoh should be closély watched and fairly conducted 
the net eamlngs and Income, by said mortgagees received wOùld, in a large 
measure, if not entirely, extingulsh said flrst mortgage debt, and complain- 
ants hâve a rlght to a heàring and représentation upon such accounting 
which fixes the amount of the indebteflnèss due said mortgagees, and as se- 
curity for the payment of which they iiow hold possession of said property. 
That said property has ail t^ië tlme been, and still is, very valuable, being of 
<he value of $4,000,000 aod Upwards.. That said mortgagees la possession as 
aforesald hâve never'pald any considération for said property, other than 
the sums paid by thcm for and on àcCount o^, the bonds of the Danville 
Company, and a large part of said bonds werë néver sold, but were only 
pledgëd to the holilers thereof for smàll sums in comparison with the 
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amount of the bonds so pledged, and hâve never beea sold for the amount 
of such pledges or otherwise. That ail operating expenses and costs of main- 
tenance and improvements or betterments o£ said railroad property, whlle 
in tbe hands of said mortgagees in possession, bave been paid out of the 
earnings and income received from said property. 

ïhat at the October term, 1881, of the suprême court, on appeal therefrom, 
said decree of December 5, 1876, was reversed and annulled for the reason 
that this court was without jurisdlction to enter the same, said bill having 
been filed without proper authority under the provisions of said trust deed, 
and said mortgage bonds not being due at the time of the entry of said de- 
cree, and thereafter, at the October term, 1882, of said suprême court, it was 
adjudged that ail subséquent decrees and proceedings had and taken in car- 
rying out the provisions of said decree of December 5, 1876, were vacated 
and annalled by the vacatlng of said prier decree of foreclosure and sale, and 
the said supposed sale to and purchase by Huidelcoper, Shannon, and Denison 
were thereby rendered vold and of no efCect. That thereafter, on July 7, 
1882, said complainants in said proceeding, Fosdlck and Fish, filed therein 
their supplemental bill, wheroin they set np substantially the foregoing pro- 
ceedings, and that after the orders and decrees of the suprême court, viz. on 
June 27, 1882, they, as trustées under said trust deed of March 10, 1869, and 
the supplemental 'trust deed of April 24, 1872, in pursuance of notice and de- 
mand upon them to that eflect by the said bondholders, or their représenta- 
tives, had declared due ail of said bonds secured by said trust deed of March 
10, 1869, and praying for a decree in their favor declaring the trust deed et 
April 24, 1872, was a valld and subslsting lien on the Illinois Division prop- 
erty for about $1,400,000, and Interest thereon from April 24, 1872, of the Indi- 
ana Division bonds, subject only to the prier lien of Fosdick and Fish, as com- 
plainants, under the trust deed of March 10, 1869, and for a foreclosure of 
ail said property, being the entire property of the Danville Company in the 
State of Illinois. ïhat on December 6, 1882, Fosdick and Fish liled in said 
cause their amendment to said supplemental bill, wherein they further set 
up certain allégations regarding the said purchase of said Huidekoper, 
Shannon, and Denison, and the connection therewith of the Eastem Illinois 
Company, and making them parties défendant to said amended supplemental 
bill; and, further, that in the meantime the receiver in said cause hâve 
charge of said property, and that an account of the gross earnings and 
operating expenses of said railroad company from April 18, 1877, be taken 
by the master and be reported to the court, and the net income thereof 
ascertained and taken into considération in the ascertainment of the amount 
to be found by the decree to be due on said mortgage bonds, and for other 
relief; and also making Elwell, acting as trustée in said so-called second mort- 
gage, and Roberts, as acting trustée in said chattel mortgage, and also as 
représentative of a large amount of the Indiana Division mortgage bonds, 
défendants to said supplemental bill, and requiring them to answer the 
same. That thereafter said défendants in said cause flled their answers 
to said supplemental and amended supplemental bills, and replications were 
thereafter flled thereto. That at or about the time of the tiling of said 
amended supplemental bill the Eastern Illinois Company, by leave of court, 
filed In said cause a cross bill setting up that it was a bona fido purchaser 
and owner of said property, and asking affirmative relief on said cross bili, 
and the confirmation of its title to such property, and denying the right of 
said complainants or said Danville Company or Its creditors to any account 
of the income and expenses of said property aftcr the delivery thereof by 
the receiver in said cause, under the order of said court, to Huidekoper, 
Shannon, and Denison, on April 12, 1877. That Fosdick and Fish and other 
défendants in said cross bill thereafter flled their answers thereto, and replica- 
tions were filed to said answers. That thereafter an order was entered re- 
ferring said cause to a master to take proots and report the same to the 
court. That a large amount of proof was taken, and during the early taking 
of proofs close attention was given thereto by the Danville Company and 
its ofiicers and agents, and proper efforts were made to hâve Its rights pro- 
tected. That said supplemental and amended supplemental bills were in 
légal effect an original proceeding to foreclose said trust deed, the former 
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proœedlngs to that effect harlng béen prématuré and invalld- That the 
judgmènt» of complainants wer© and are liens on the property, or somé part 
thereof,' Sought to be foreclosed, aaâ became and were, some o( them, sueh 
liens; prier to the flling of said snpplemental and amended supplemental 
bills to foreclose, and some of thefm prior to the pretended sale of said 
property on Febniary 7, 1877, but âll subséquent to the exécution of the trust 
deed on March 10, 1869. That under the laws of Illinois complalnants had 
and bave the right to redeem the sald property from said mortgages, or to 
pay the amount of said mortgages or any decree found In sald cause before 
a foreelosure or sale of sald property thereunder, and had a right under the 
law to be heard before the entry of any decree therein determining the amount 
due under said mortgages, or disposing of said property, and that they were 
proper parties défendant to said supplemental and amended supplemental 
bills to foreclose. That they were not made parties to any of said pro- 
ceedlngs, and had not until recently appeared therein, for the reason that 
it was the duty of the DanviUe Company to défend Its property and protect 
and save the same from any unjust claim and demand of Posdlck and Fish, 
or sald bondholders, or their credltors or mortgagees, and that said railroad 
Company had been and was until vei-y recently making a very vigorous and 
bona fide défense of its rights, and protectlng the same and its property In 
sald proceédlng. That recently the Banville Company, comblnlng and con- 
federatlng Wlth the Eastèrû lUlnols Company and other of sald défendants, 
neglectô and refusés to pay the amount due the complalnants, and to apply 
for that purpose any property or assets to them belonglng, and has been for 
some tlme past negotiating and arranglng, and has arranged and agreed 
uponj and Is how alding and carrying out, a secret and fraudulent scheme to 
allow sald Eastem Illinois Company to keep and retain sald property In its 
possession permanently and absolutely, and through the médium of a decree 
to be procured in said cause by consent or agreement, or In some way by 
default or connlvance, of sald Banville Company, its offlcers, attorneys, or 
agents, and tvhich decree shall be a final adjudication upon ail sald matters 
in controversy In said suit, and thereby to waive and annul ail its rights 
and equltles In and to sald property. That complalnants dld not learn of 
sald fraudulent and improper conduct on the part of the Banville Company 
until very recently, and Immedlately upon learning the same, on or about 
Juhe 4, 1884, they prepared their Intervenlng pétition, and asked to be al- 
lovred to Intervene and become a party to said cause, and to assert and pro- 
tect their rights In the premises, and made application to the court for leave 
to flle the same, which was denied. That thereafter complalnants prepared 
and presentéd their pétition asklng to be made défendants to sald supple- 
mental and amended supplemental bills, which was denied. 

That, as complalnants are Informed and belleve, the Banville Company and 
the Bastern Illinois Company and other défendants therein recently, for the 
purpose of carrying out the fraudulent schemes by them so made, caused 
further testimony to be taken, at which taking of further testimony no real 
contest was made on behalf of the Banville Company, and no effort was 
made on Its part to present such testimony as would glve the court a f air 
showlng of Its rights In the premises, and a large amount of testimony was 
allowed to be Introduced by the Eastem Illinois Company and other parties 
In like Intétest which properly should hâve been excluded, but was allowed 
to be Introduced wlthout Objection or contest, and really by collusion, and 
that thereby the true facts In regard to the matters covered by sald référence 
were not properly shown. That thereafter, and very recently, the master, 
at the request of'sald parties, and In eompUance with the order of référence, 
made his réport and retumed the testimony and évidence introduced on the 
référence, and thereafter sald cause was submitted to the court and the entry 
of a final decree wlthout argument or presentatlon of the facts therein, other 
than the submission to sald court of the unfalr and incomplète testimony 
taken before the master, and certain printed brlefs which had been before 
that tlme used before said court upon the hearlngi of certain motions in said 
cause, and that sald cause was not falrly or properly presentéd to said court. 
That such neglect and Improper conduct In that regard of the Banville Com- 
pany and Its ofiicers, attorneys, and agents has been in conséquence of said 
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fraudulent agreement witli the Eastern Illinois Company and other défend- 
ants to thls bill, whereby the Eastern Illinois Company has agreed to pay 
the said officers, attorneys, and agents of the Danvillè Company, and to 
certain of its stockholders and others, a large amount of money, or in bonds 
of the Eastern Illinois Company to be Issued for that purposa That said 
Eastern Illinois Company has caused to be prepared, and is about to issue, 
its bonds to the amount of §500,000," which it proposes and has agreed to 
dlstribute among the ofUcers, agents, attorneys, and stockholders of the 
DanvlUe Company in considération of the abandonment of ail actual contèst 
in said cause. That about $100,000 of said bonds, or the proceeds therepf, 
are to be given to or used In satisfying the claims and demands of certain 
holders of the second mortgage or chattel mortgage bonds of the Banville 
Company, who had previously been assisting the officers, attorneys, and 
agents of said company In the prosecutlon of its défense in said cause. 
That the remaining .$400,000 of said bonds, or proceeds thereof, are to be 
paid, or the proceeds distributed among, the attorneys, officers, agents, and 
stockholders of the Banville Company. The exact distributive shares, or the 
persons to whom the same are to be distributed, or the manner of such dis- 
tribution, complalnants are unable to state, but are informed and belleve 
that certain persons named, or some of them, are to receive some portion 
of them. That the judgments of complalnants are a lien upon said property, 
or the proceeds thereof, prior to the rlghts or liens of said officers or stock- 
holders of said railroad company, or any other of said défendants, and that 
before any distribution of said effects should be made to said parties, or to 
any of them, complalnants' judgments should be paid or satlsfled out of 
said funds, or otherwise. That on or about June 30, 1884, said court enteréd 
a final decree in pursuance of the submission to the court theretofore made, 
finding that the equities in the cause were against ail parties except the 
Eastern Illinois Company, in whose favor the equities were found on Its 
cross bill against ail the défendants thereto, and dismlssing the cross 
bill of Elwell, acting trustée under said second mortgage, and of Roberts, 
trustée under said chattel mortgage, vrith costs, and finding to be due com- 
plalnants, Fosdick and Fish, trustées under the flrst mortgage, the sum of 
$4,795,416.66, for the use of the holders of the Illinois Bivision first mortgage 
bonds and coupons of said Banville Company, v?hich was found to be a 
first lien on ail of said property of the company in Illinois, and also finding 
to be due Fosdick and Flsh, as trustées under the Indiana Bivision mort- 
gage, the sum of $2,980,290.19, being for a supposed balance of a decree and 
interest of the United States circuit court for the district of Indiana entered 
for the unpaid portion of the Indiana Division bonds of the Banville Com- 
pany, whlch was decreed to be a second lien upon the Illinois Bivision of the 
Banville Company, and also dismissing the supplemental and amended sup- 
plemental bills of Fosdick and Fish as to the Eastern Illinois Company, 
upon whose cross bill It was decreed that by virtue of the original deed to 
Huidekoper, Shannon, and Benison, and the confirmation thereof, and by 
the subséquent conveyance by them to the Chicago & Nashville Railroad 
Company, and the consolidation of that railroad company and the State 
Line & Covington Ilailroad Company, the Eastern Illinois Company acquired 
a perfect and indefeasible title to the Illinois Bivision property of the Dan- 
ville Company, free and clear of ail title or claim of the Banville Company, 
or any of its creditors or bondholders. That in the ascertainment of tlie 
amounts found due by said decree, and other matters thereupon adjudicated, 
complalnants hâve had no hearing, and hâve been allowed no opportunity 
to présent or Insist upon their rights in the premises. That said Eastern 
Illinois Company and said other défendants to this bill are now proceeding, 
or about to proceed without delay, to a distribution of said money or bonds 
according to said fraudulent agreement heretofore made, and that unless 
complalnants are allowed relief in the premises, as herein prayed, theIr judg- 
ments wUl be utterly valueless, and will be hereafter utterly uncoUectible. 

Frayer, that ail of the défendants set forth and discover the nature and 
situation, amount, and value of ail the property, Interest, and effects of the 
Banville Company includlng ail thlngs in action, with ail the particulars 
relating thereto, and that they make answer and state whether, at the time 
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oJtJJMf^ ffijliibilli they or atly of them had In their hands or possession, or 
undér w»elH''<;(>fltrol, auy propérty or assets of the Banville Company, or held 
in truàt fof it, pr in which It hàd some bénéficiai Interest, and, If so, tbat they 
may statié,Aiid Set forth a fiili; tnie, and partlcular account thereof, and the 
nature' aïiavB^luebfjlts' Interest therein; and that said défendants may state 
and set forthi'each f6r themselves; the .particulars of sald agreement or ar- 
rangement, for the distribution bi sald $500,000, or whatever sum was to be 
paîd, In piptaey or In bonds of the Eastern Illinois Company, to -whom such 
bonds ïiave been or are to be dellvered, or to whom the proceeds thereof 
are tb be pald or dlstributed, and what has been done with the same, or 
wlth the proceeds and avaUs thereof; and that the DanvlUe Company, 
or some Qther of the défendants, may be decreed to pay to complalnants 
the amoiint due to them respectlvely on thelr respective Judgments, wlth 
costs an(^ bharges, and may bè dfecreed for that purpose to apply any money 
or propertec,' real or Personal, In law or In equlty, debts, choses In action, 
or équltaDle Interests belonging to the Banville Company, or held In trust 
for it,'o^ In whlch It or Its offlcers or stockholders or agents are In any way 
or manbër beneflclally Interested, and that the défendants, and each of them, 
may bé ebjlbined from selling, àsslgnlng, transferring, delivering, negotlating, 
dlsihijéking, çonceallng, collèctlng, Incumberlng, or In any manner dispos- 
ing bï OT întermeddilng wlth any débts or demànds due to the Banville Com- 
pany, or 'its, offlcers, agents, àttorneys, or stockholders, or any propérty be- 
longing to thé Company, whether fn its possession or held by some othor of 
sald défendants or other persons In trust for it, or to Its use and beneflt, 
and frOrii t)ayl^g to It, or any of Its agents, offlcers, stockholders, or any 
othèr, person, any of sald bonds, or proceeds thereof, issued or about to be 
Issued by' the Eadtern Illinois Company, or any other propérty, real or Per- 
sonal, things in action, or chattels real held by it or by any other person 
for it, or in wiilch ithas any Interest whatever; and that sald propérty of 
the Banville Company, as heretofore speclfled, now In the possession or 
uhder the control of the Eastern Illinois Company and sald défendants, as 
nlbrtgagées in possession, may be decreed to be the propérty of the Banville 
Company, Subject only to the rights of sald other défendants to hold pos- 
session therebï,, 'as mortgagees In possession under an unforeclosed mortgage 
oï trtist deéd, Until thelr just and équitable demanda for which said propérty 
is holden are pald, and that an accounting may be had of what amount is 
due to said mortgagees for principal and interest upon the Banville Com- 
pany bonds ovrned by or pledged to them, and which were valid and bona 
flde debts of sald Company, and liens upon Its propérty, and what amounts 
the défendant^, or any of them, hâve received, or are properly chargeable 
wlth, from tbè earnings and income of sald propérty, and what crédits they 
are entltled tb for;operating expenses and maintenance of sald propérty, and 
what amount,! if an^, they are entltled to upon such accounting; and that 
upon paymérit thetëof by complalnants, ail of whlch sums they are ready 
to pày, and hbw hère ofîer to pay, they may be allowed to redeem said 
propérty, and" may be subrpgated to the rights of said mortgagees as against 
the Banville Company, its privies and creditors; and for such further, 
bther, or diffeirént relief as the nature of complalnants' case shall requlre, 
and as shall bb' agréeable to equity and good conscience. 

C. M. Osbom, S. A. Lynde, 0. B. McCoy, and C. E. Pope, for appel- 
lants. 

Edwin WaJkèr, W. H. Lyford, J. S. Sleeper, and Bail, Wood & 
ÔakJ^ey, for aj>pellees. 

Before WPODS, Circuit Judge, and BAKEE and SEAMAîT, Dis- 
trict Judgtes. 

After maMiig the foregoing statenient, the opinion of the court 
was deliyeredby BAKEE, District Jùdge: 

This court, by the prga:îiic act creating it, is vested with power 
to exercise appelïate jùrisdiction to review by appeal or by writ of 
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error final décisions of tïie district courts and of the existing circuit 
courts in ail cases other than those provided for in the fifth section 
of the organic act, unless otherwise provided for by law. 26 Stat 
828, § 6. The limitation upon the appellatef jurisdiction of this 
court provided for in section 5 has relation to certain classes of 
causes wherein the right of appeal from final décisions of the dis- 
trict and circuit courts to the suprême court is preserved. In 
addition to the exercise of appellate jurisdiction to review final 
décisions of the district and circuit courts, this court is vested with 
authority to review, by appeal, certain interlocutory orders or de- 
crees made during the progress of a cause. Id. § 7. This section 
provides : 

"That where, upon a hearing In equity in a district court, or in an existing 
circuit court, an injunction shall be granted or continued by an interlocutory 
order or decree, In a cause in wliich an appeal from a final decree may be 
talien under the provisions of this act to the circuit court of appeals, an 
appeal may be talien from such Interlocutory order or decree granting' or 
continuing such Injunction fco the circuit court of appeals: provided, that the 
appeal must be taken within thlrty days from the entry of such order or 
decree." 

It is thus made apparent that the détermination of the motion 
to dismiss the appeal as to the appellee Walker hinges on the ques- 
tion whether or not the décision of the court below against him 
was final or interlocutory. A final decree or judgment is one which 
puts an end to the controversy between the parties litigant. If the 
décision or judgment leaves some matter involved in the contro- 
versy open for future hearing and détermination before the ulti- 
mate rights of the parties are conclusively adjudicated, it is inter- 
locutory, and not final. The authorities are uniform to the effect 
that a decree or judgment, to be final for the purposes of an appeal 
or writ of error, must leave the case in such a condition that if there 
be an afflrmance hère the court below will hâve nothing to do but 
to exécute the decree or judgment it has already entered. Bost- 
wick V. Brinkerhoff, 106 U. S. 3, 1 Sup. Ct. 15; Grant v. Insurance 
Ck)., 106 U. S. 429, 431, 1 Sup. Ct. 414; St. Louis, I. M. & S. E. Co. 
v. Southern Exp. Co., 108 U. S. 24, 28, 2 Sup. Ct. 6; Ex parte Norton, 
108 U. S. 237, 242, 2 Sup. Ct 490; Mower v. Fletcher, 114 U. S. 127, 
5 Sup. Ct. 799 ; Dainese v. Kendall, 119 U. S. 53, 54, 7 Sup. Ct. 65. 
Tested by the principle above stated, the decree against the ap- 
pellee Walker is not final, and the motion to dismiss the appeal 
must be sustained. The decree fixes the liability of the appellee 
Walker to account for 127 bonds, of the par value of $1,000 each, 
together with interest on the coupons thereon; but it is expressly 
decreed that he is entitled to crédit thereon for such sum or sums 
as may be rightfully due him.' The sum or sums rightfuUy due 
him, and to which he is adjudged to be entitled to crédit, is left 
whoUy undetermined by the decree of the court, so that it is im- 
possible, without a further hearing, to détermine the extent of his 
liability, if any. Until such sum or sums as may be rightfully due 
him shall be ascertained and credited upon the fund with which 
he is charged, the extent of his liability remains undetermined. 
It is f ound by the court that in a suit, in which the appellee Walker 
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y:»:|i!açty, pendiûg in a state court touching the bonds hère in 
«îQîJtfoyérsy, an accounting bas been had, and a report thereof haa 
beea laaâe to such court, but bas not been acted upon; and it i» 
tliereupon ordered that the exécution of the decree flxing Ms lia- 
bility be stayed until the final détermination of the suit in the 
state court, and unta the further order of the court And the court 
below expressly reserved to itself the right to allow such further 
proceedings in the cause between the appellants and the appellee 
Walker as may become necessary or proper by reason of the final dé- 
termination of the case in the state court. Thèse facts conclusively 
demonstrate that there has been no final decree rendered against 
the appellee Walker, and that the final settlement and détermina- 
tion i^ the question of his liability, if any, are reserved for further 
hearing after final judgment in the state court. 

The appellants contend that the court erred in dismissing for 
want of equity the original, amended, and supplemental bills against 
the Éastem minois CJompany, Counsel for appellants, in theîr 
elaborate briefs, hâve pointed ont only one alleged error in the 
decree. They eamestly contend that the court erred because it did 
not charge the Eastern Illinois Company with liability to account 
for aud pay over to the appellants the value of the 500 bonds, of 
$1,000 each, issued by it to certain agents, attorneys, ofScers, and 
stodîholders of the Banville Company after the filing of the orig- 
inal bill in this cause. The court below decided that thèse bonds, 
or their proceeds, belonged to the Banville Company, and that the 
parties to whom they were issued held them in trust to the use 
of that Company, and subject to the paramount rights of the appel- 
lants as judgment créditera. It is claimed by appellants that their 
original bUl was a creditors' bill, and that from the time of its filing 
and the serîvice of process it operated as an équitable attachment 
of thèse bonds in the hands of the Eastern lUinois Company, and 
that, having issued them to other parties while thus impounded, 
it ought to hâve been decreed to account to the appellants for their 
full value, or for so much, at least, as would sati^ their respective 
judgments. Neither the amended bill nor the supplemental bill 
is material to the détermination of this question. Both of thèse 
biUs were filéd after the Eastern lUinois Company had issued thèse 
bonds, and therefore, unless the original bill operated as an équita- 
ble attachment of them while in the hands of that company, the 
appellants acquired no interest in or lien upon them or their pro- 
ceeds, and consequently hâve no right to complain of their trans- 
fer to other parties. In view of lie fact that the court decreed 
that thèse bonds, or their proceeds, belonged to the Banville Com- 
pany, it is apparent that it dismiâsed the original, amended, and 
supplemental biUs on the ground that the original bill created no 
lien upon the bonds in controversy in the hands of the Eastern 
Illinois Company, and that no lien upon them could be acquired by 
the amended or supplemental bUls, because when they were flled 
that company had cfeased to own or control them. It seems to us 
the décision is right upon either of two grounds. A careful con- 
sidération satisôes us that, in its true scope and purpose, the original 
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bill is one to be let in to redeem the property of the Banville Com- 
pany in tlie banda of the Eastern Hlinois Company as a mortgagee 
in possession under an unforeclosed mortgage. Tbe allégations in 
the bUl toucliing the bonds in controversy, and the prayer for an 
injunction to restrain the Eastern Blinois Company from issuing 
them, are peculiarly appropriate in a bUl to redeem, because if 
such bonds were issued, and came into the hands of bona flde holders 
for vaille, they would create an additional ineumbrance on the 
property sought to be redeemed. It is true that there is a prayer 
for the discovery of assets, and for an injunction to restrain their 
transfer, and a gênerai prayer that the appellants' claims be decreed 
to be paid ont of any assets and property of the Banville Company. 
But the spécifie relief asked for is that they be permitted to redeem 
ail the property of v^hatever sort belonging to the Banville Com- 
pany in the possession of the Eastern Illinois Company as a mort- 
gagee in possession under an unforeclosed mortgage. The bill of 
complaint is devoted almost exclusively to setting forth facts en- 
titling the appellants to redeem the entire property of the Ban- 
ville Company from the Eastern lUinois Company, to the end that 
it may be subjected to the satisfaction of their judgments. The 
allégations touching the bonds in controversy occupy but an incon- 
siderable part of the biU of complaint. It seems évident that it 
was framed on the theory that the mortgages or trust deeds men- 
tioned in the bUl were invalid, and that the prooeedings resulting 
in the foreclosure and sale of the property of the Banville Company 
did not divest its title, and that its property in the hands of the 
Eastern Hlinois Company vras held by it as a mortgagee in posses- 
sion under an unforeclosed mortgage. The claim of a right to re- 
deem is inconsistent with the claim to recover the bonds in con- 
troversy or their proceeds. The flrst claim proceeds upon the theory 
that the Eastern Hlinois Company acquired no title under the pro- 
ceedings resulting in a foreclosure and sale of the property of the 
Banville Company, while the other proceeds upon the theory that a 
valid title was acquired thereby, authorizing the former company 
to issue bonds secured by a valid mortgage of the property. The 
one theory afllrms, and the other disafiîrms, the title of the Eastern 
lUinois Company. The appellants cannot succeed in the same case 
on such antagonistic théories. If they are entitled to a decree 
admitting them to redeem upon the theory that the Eastern Illinois 
Company has acquired no title to the property of the Banville 
Company, and that its only right is that of a mortgagee in posses- 
sion under an unforeclosed mortgage, they cannot claim the right 
to hâve the bonds in controversy or their proceeds applied to the 
satisfaction of their judgments. Besides, treated as a bill to reach 
and appropriate the bonds in controversy to the satisfaction of 
their judgments, the greater part of its allégations would become 
irrélevant, immaterial, and surplusage, and, in fact, inconsistent. 
That construction ought to be given to the bill which appears to 
best harmonize with its apparent scope and purpose, and which will 
not lay it open to the charge of stating antagonistic and conflict- 
ing grounds of relief. And it seems to us that the only theory upon 
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which the allégations of the bill can be substantially hanupnized is to 
tréat it as a bill to reâeem,and thàt tbeaverments tbïicliing tbe bonds 
in controTersy were incorporated ini^ to procure an injunction, and 
thus prevent their issue, thus presçrying tbe status df the property 
pending tàe litigation. The bill uhquestionably states in great dé- 
tail a cause of action for rédemption, and in clear and unambiguous 
terms it prays that the property of the Danville Company now in pos- 
session of the Eastern Illinois Compaiiy may be decreed to be the 
property of the former company, subject to the right of the latter 
Company to hold possession of it as a mortgagee in possession under 
an unforëclosed mortgage; that an accounting may be had of the 
amount due to the lattép company, which the appellants offer to pay; 
and that upon payment théy be allowed to redeem said property and 
be subrogated to the rights of the mortgagees. If the bill is to be 
treated as a creditors' bill, and as stating a good cause of action to 
reach ând appropriate the bonds in controversy, then we hâve in 
the same bill — ^First, a cause of action to redeem and take from the 
Eastern, Illinois Company ail the property obtained by it from the 
Danville Company; and, second, a cause of action to acquire and 
appropriate bonds issued by the Eastern minois Company to secure 
and confirm its title to the property so sought to be taken from it. 
Thus constmed, the bill states two inconsistent causes of action; 
and the right to recover upon one theory is destructive of the right 
to recover upon the other. Such a biU cannot be maintained. It 
would be multifarious ^nd self-contradictory. 

"By multifarlousness In a bill Is meant the Improperly jolnlng lu one bill 
distinct and Independent matters, and thereby confounding them; as, for ex- 
ample, the imlting in one bill of several matters, perfectly distinct and uncon- 
nected, agalnst one défendant, or the demand of several matters of a distinct 
and Indepeiident nature agalnst several défendants In the same bill." Story, 
Eq. PI. § 271. 

The objection of multifariousness ought ordinarily to be taken by 
demurrer, but the court may, howèver, take the objection at the 
hearing, sua sponte; for the court is not bound to allow a bill of 
such a nature, although the party may not take the objection in 
season. Greenwood v. Churchill, 1 Mylne & K. 559; Story, Eq. 
PL, supra. The bill might, therefore, hâve been properly dismissed 
at the hearing by the court sua sponte, for multifariousness. 

It is urged by counsel for appellants that a- bUl is not multifa- 
rious, and may weU be maintained, where, upon a given case, there 
is a prayèr for consistent alternative relief. The rule is undoubt- 
edly well séttled that upon a given case there may be prayers 
for consistent alternative relief; but we do not understand that 
alternative and inconsistent cases may be stated in the bill, coupled 
with prayers for alternative and inconsistent relief. If the appel- 
lants' case was solely that the Eastern Illinois Company has no 
title to the property of the Danville Company, they might pray for 
various f orms of alternative relief consistent with that case ; but 
they cannot, in the same bOl make a case that it has no title, and 
also a case that it has a title, and then ask for inconsistent re- 
lief according tp the différent cases thus made. Such course of 
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procédure we do not understand is warranted by tlie doctrine of 
alternative relief. Such are alternative cases, and not cases of 
alternative relief. They are inconsistent, for a decree of one of 
thèse forms of relief would proceed upon a tlieory fatal to the other 
form of relief. 

In the case of Shields v. Barrow, 17 How. 130, the original bill 
prayed that a certain agreement, made by way of compromise 
should be set aside as having been fraudulently and improperly pro- 
cured. Afterwards, the bill was amended by adding a prayer that 
if the court should be of the opinion that the agreement was valid, 
and ought not to be set aside, it would decree its spécifie perform- 
ance. The court said: 

"The court allowed the above amendment. So that the bill thereafter pre- 
sented, not only two aspects, but two diametrically opposite prayers for relief, 
resting upon necessarily inconsistent cases; the one being that the court 
would déclare the contract resoinded for imposition and other causes, and the 
other that the court would déclare it so free from ail exceptions as to be enti- 
tled to its aid by a decree for spécifie performance. Whether this amendment 
be considered as leaving the bill in thls condition, or as amounting to an 
abandonment of the original bill for a rescission of the contract and the sub- 
stitution of a new bill for a spécifie performance, it was equally objectionable. 
A bill may be originally framed wlth a double aspect, or may be so amended , 
as to be of that eharacter. But the alternative case stated must be the foun- 
dation for preeisely the same relief, and it would produce inextricable confu- 
sion if the plaintifï were allowed to do what is attempted hère. Story, Eq. PI. 
212, 213; Welf. Eq. PI. 88; Edwards v. Edwards, Jac. 335. Nor is a com- 
plainant at liberty to abandon the entire case made by his bill, and make a 
new and différent case by way of amendment. We apprehend that the true rule 
on this subject is laid down by tne vice chanceUor in Verplanck v. Insurance 
Co., 1 Edw. Ch. 46." 

In the case before us the alternative cases stated cannot be the 
foundation for preeisely the same relief, because, as we hâve al- 
ready seen, a decree to be let in to redeem is not only inconsistent 
with, but absolutely destructive of, the right to a decree awarding 
the bonds in controversy to the appellants. 

The case of Williams v. Jackson, 107 U. S. 478, 2 Sup. Ct. 814, was 
a suit in the suprême court of the District of Columbia by the 
holder of a debt secured by a deed of trust, the main purpose of 
which was to set aside a release negligently executed by the trustée 
to the grantor, and to satisfy the plaintiff's debt out of the land. 
The judge who heard the case refused to set aside the release, and 
adjudged that Stickney, as trustée, had fraudulently and negligently 
executed the same, and decreed that he should personally pay the 
debt. The court at gênerai term reversed that part of the decree 
which declined to set aside the release, and also that part which 
adjudged that the plaintiffs recover against Stickney the amount 
of their debt. On appeal from the judgment of the gênerai term, 
the court said: 

"But that decree, so far as it refuses relief against Stickney personally, Is 
right. Tlie main purpose of the bill is to set aside the deed of release, and to 
satisfy the plaintiffs' debt out of the land. The attempt to charge Stickney 
wlth the amount of that debt, by reason of his négligence in executing the re- 
lease, is whally inconsistent with this. ïhe one treats the release as void; 
the other assumes that it is vaUd. In the one view, Stickney is made a party 
In his capacity of trustée only; in the other, It is sought to charge him per- 
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soijaljy. The joinder of clalms so distinct in cliaracter and in relief Is unprece- 
dented and inconvénient. Slilelds v. Barrow, 17 How. 130, 144; Wallter v. 
Powers, 104 U. S. 245." 

The case of Micou v. Ashurst, 55 Ala. 612, contains an equally 
ciear and explicit discussion of this doctrine. The court say: 

"But we ooncui- wltli tlie chaneellor tliat tiie bill is not filed for rédemption, 
rior could a decree be founded on It that tlie complainant be let in to redeem. 
The avermenté of the bill are adapted only to a decree for the cancellation 
of the mortgage, because the debt is founded on an illégal considération. As 
a gênerai rule, a bill may be framed in a double aspect, or in the alternative, 
■when either of the aspects or alternatives entitles the complainant to the same 
relief. But we do not understand that when a bill is flled for a distinct pur- 
pose, whioh wholly fails, whether on the facts stated, or on the proof, that it 
can be converted into a bUl for another purpose. Nor do we understand that 
a bill may aver either one or the other of two alternatives is true when they 
are répugnant to and inconsistent with each other, and, if the one is true, en- 
titling the party to relief wholly distinct from and répugnant to that which 
would be granted if the other was true. Now, if the considération of the mort- 
gage debt was illégal, violative of positive law, and ofEensIve to public policy, 
a court of equity would not entertaln a bill for rédemption, nor foreclosure. 
The cancellation of the mortgage, as a cloud on the title of the mortgagor, 
would be, perhaps, the only ground on which the court would intervene. Aver- 
ring the iUegality of the debt, and the conséquent invalidity of the mortgage, 
the appellant cannot then aver that he may be mistalten in this, and afarm 
their validity, and claim to redeem, especially when there is no averment of 
ignorance of the facts and of a necessity of a discovery. Suppose a bill of 
this character should be confessed by the défendant, what relief would the 
court grant? "Which of the répugnant and inconsistent statements would be 
adopted? The averments of the bill not authorizing the spécifie relief prayed, 
—the cancellation of the mortgage, and of the évidences of the mortgage debt, 
which was Its primary purpose, and the spécifie relief prayed,— it should hâve 
been dismlssed. Cresy v, Bevan, 13 Sim. 354; Shields v. Barrow, 17 How. 
130." 

See, also, Sneed v. McCoull, 12 How. 407; Allen v. Spring, 22 Beav. 
615; Maynard v. Green, 30 Fed. 643; St. Louis, etc., R. Co. v. Terre 
Haute, etc., R. Co., 33 Fed. 440, 448; Electric Accumulator Oo. t. 
Brush Electric Oo., 44 Fed, 602, 607; Eollet v. Heimân, 120 Ind. 511, 
22 N. E, 666. 

This last case was a creditors' bill to set aside a conveyance and to 
reàch assets. Speaking of the rule of construction applicable to 
such a bill, the court, by Mr. Chief Justice Elliott, say : "A pleading, 
as we hâve often held, is to be judged from its gênerai scope and 
ténor, and so this complaint must be judged." In the case before us, 
as in the case last cited, we are disposed to construe the bill as one 
for rédemption, rather than to construe it as a bill stating two incon- 
sistent alternative cases. But whether construed in the one way 
or in the other, it is equally objectionable, and the court committed 
no error in dismissing it 

The motion of the appellee Walker to dismiss the appeal, so far as 
it concerns himself, is sùstained; and the decree dismissing the 
original, amended, and supplemental bills against the Chicago & 
Eastern Hlinois Railroad Cîompany is aiSrmed, — both at the ccsts of 
the appellants. 
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AMERICAN MORTG. CO. OF SCOTLAND, Limited, v. HOPPER et al. 

(Circuit Court of Appeals, Ninth Circuit October 2, 1894.) 

No. 154. 

L Btakb Decisis— Rulb of Peopbbty. 

Décisions of a circuit court of the United States, from which no appeals 
were taken, cannot be regarded as establishing a rule of property to 
which it is the duty of the circuit court of appeals to adhère under the 
doctrine of stare decisls. 

2. Public Lands — Pre-emption — Cancellation of Entry. 

The issuance to a pre-emptor of a final receipt or certiflcate of payment 
by a receiver of a local land office does not deprive the land department 
of control over, or the United States of title to, the land; and such de- 
partment may cancel the entry at any tlme before a patent is Issued, 
when its offlcers are conviDced that the entry was fraudulently made, 
subject to the right of the pre-emptor to hâve the action of the department 
revlewed by the courts. 

8. Same— Issuance of Patent to Thibd Pbrson— Action by Pre-emptob to 
Recover Land. 

Where the land department cancels .an entry by a pre-emptor, after 
issuance to him of a final certiflcate of payment, on the ground that the 
entry was fraudulent, and Issues a patent to another, the burden is on 
such pre-emptor, or those claiming under hlm, in an action to recover the 
land of such patentée^ to show that the department erred in adjudging 
the title to défendant, and that plalntifC was entitled to a patent, by 
proof that the entry was valid as against the government. 

4. Bame — Vested Riuht to Land— Entry Procured by" Praud. 

A pre-emptor who makes hls payment and recelves his final certificate 
acqulres no vested interest in the land, where hls entry and certificate 
are procured by fraud. 

5. Same— BoNA Fidb Purchaseb— What Conbtitutes. 

A pre-emptor who has his final receipt and certiflcate of purchase has 
only acquired the right to a patent, provided his acts were légal, and 
such as to warrant the issuance of a patent to hlm; and one who pur- 
chases from him Is not entitled to protection as a bona fide purchaser. 
56 Fed. 67, afiirmed, 

Appeal from tlie Circuit Court of the United States for the District 
of Oregon. 

Action hy the American Mortgage Company, of Scotland, Limited, 
against Thomas R. Hopper and others, to recover land. From a judg- 
ment dismissing the bill (56 Fed. 67), complainant appeals. Affirmed. 

This is a suit instltuted by appellant to hâve the appellees decreed to 
hold the légal title to the S. W. % of section 4, townshlp 2 N., of range 
31 E. of the Willamette meridian, acquired by him under a patent from 
the United States in trust for appellant, and to compel the appellees to 
convey to it such title, and to surrender to it the possession of said prem- 
ises. Appellant's clalm is based upon a pre-emption entry made by one 
George Waddel. The clalm of the appellees is under a homestead title. 
The facts are stipulated, and the essentlal points are as foUows: On 
October 10, 18»2, Waddel, being a qualified pre-emptor, made a cash entry 
under the pre-emption laws of the United States of the land in contro- 
versy. He pald thereon $400, and recelved a dupllcate receiver's receipt 
therefor, which was duly recorded in the records of deeds of Umatilla 
county, where the land In question was situated. On October 11, 1882, 
Waddel obtained a loan from the Oregon & Wîishington Mortgage Savings 
Bank for $850, and executed his note and mortgage upon the property in 
question to secure the loan. In efCecting thls loan the bank acted as the 
agent of appellant, to which it duly assigned the note and mortgage on 
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October 25, 1882; the mortgage and asslgnment thereof belng both duly 
recorded on the respective dates of their exécution. On September 10, 
1885, appellant brought suit against Waddel and tiis successors in interest 
to foreclose the mortgage. A decree of foreclosure was eûtered February 
13, 1886, and the property was spld to appellant May 1, 1886, for ?l,2ô0. 
The sale was thereafter conflrmed, and on October 24, 1887, the sheriff exe- 
cuted hls deed to appellant, and the deed was then duly recorded. On 
May 5, 1885, the appelle© Thomas R. Hopper made application in the local 
land office to enter the land in dispute under the homestead laws of the 
United States, and flled a contest against the entry of Waddel, charging 
that such entry was made by Waddel for the use and benefit of another. 
and that thereby the entry had been efCected in violation of the pre-emptiou 
laws of the United States. The commissioner of the gênerai land oiflce 
ordered a hearing as to the validity of Waddel's entry, and the resuit of 
this hearing was that on November 30, 1885, Waddel's entry was ean- 
celed in the local land office; and thereafter such cancellation was approved 
by the commissioner of the gênerai land office, and Hopper was permitted 
to maké his homestead entry. In the regular course of the proceedings 
had under this homestead entry, a patent was issued to Hopper for the 
land on June 12, 1891, which patent was duly recorded in the proper 
records of Umatilla county on August 4, 1891. The money paid by Wad- 
del is still retained by the government. The cancellation of Waddel's 
entry was on thé ground that it was fraudulently made for the benefit 
of another person. Neither the savings bank nor appellant was made a 
party in the proceedings to contest the Waddel entry, and neither had 
actual knowledge of any failure by Waddel to comply with the laws of 
the United States under which the entry was made, nor was appellee 
Hopper made a party défendant in the foreclosure suit, althou'gh he was 
in possession of the premises at the time. Prior to the commencement of 
this suit, appellant brougl^t suit in e.1ectment against appellees, and the 
circuit court held that ejeetment would not lie, and that the only remedy 
was in equity. Mortgage Co. v. Hopper, 48 Fed. 47. In this suit the 
circuit court dismissed the bill of complaint, and entered judgment in 
favor of appellees for thelr costs. 56 Fed. 67. 

Snow & McCamant, for appellant 
Stott, Boise & Stott, for appellees. 

Before McKENNA, Circuit Judge, and HAWLEY, District Judge. 

HAWIEY, District Judge (after stating the facts). 1. Prelimi- 
nary to any considération of this case upon its merits, it becomes neces- 
sary to notice the contention of appellant that, under the décisions 
of the circuit court of the United States for the district of Oregon, 
in Smith v. Ewing, 23 Fed. 741, and Wilson v. Fine, 40 Fed. 52, a rule 
of properiy has been established which it is the duty of this court 
to adhère to upon the doctrine of stare decisis, and that the judgment 
herein should be reversed upon this ground, without any review of 
the suit upon its merits. An adhérence to the doctrine of stare de- 
cisis, in a proper case for its application, is undoubtedly necessary 
to préserve certainty and uniformity in the stability and symmetry 
of our jurisprudence. When the courts of last resort hâve announced 
principles affecting the acquisition of title to real estate, and the 
principles thus announced hâve been long established, frequently 
recognized and conf ormed to, and property rights hâve been acquired 
thereunder, it has generally b^en held that such décisions should 
not be overturned, although the principles announced therein might 
otherwise be questioned; but our attention has not been called to 
any decided case directly upon the question hère involved, and, from 
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the diligence of counsel in citing cases upon other points, it is ex- 
tremely doubtful if any could be found -where the doctrine of stare 
decisis has been applied to the décision or décisions of a circuit court 
of the United States from which no appeal was taken. There are 
seven districts in this circuit, and it would be a strange doctrine to 
advance, if the décisions in the différent districts were not uniform, 
that this court would be bound to adhère to such décisions in each 
district, because a rule of property was involved, without regard to 
the merits of the case. The contention of appellant upon this point 
cannot be maintained. In The Madrid, 40 Fed. 677, Justice Lamar 
said: 

"The décisions of the circuit courts of tûe United States not being uniform 
upon the gênerai question at issue in this case, it can hardly be sald that 
any of thern has become a rule of property, within the princlple of the 
doctrine of stare decisis." 

2. The merits of this case présent several important questions. In 
Smith V. Ewing the court proceeded upon the theory that when a 
certiflcate of purchase is issued to a pre-emptor in due form, and no 
appeal is taken, the land described in the certiflcate becomes the prop- 
erty of the pre-emptor. "He has the équitable title thereto, and has 
a right to the légal one as soon as the patent can issue in the due 
course of proceeding." If it be true that the issuance of a final re- 
ceipt or certiflcate of payment by the receiver of a local land office 
absolutely ends the contr-ol of the land department over the land, 
and deprives the United States of the title thereto, then it would 
necessarily follow that the av^t of the commissioner in this case in 
setting aside and canceling the entry of Waddel wotild be nuU and 
Toid. But is this principle correct? How stand the décisions of 
the various courts upon this subject? What are the conclusions to 
be drawn therefrom? The authorities are too numerous to be singly 
reviewed. The f acta too variant to be stated. We are of opinion that 
the gênerai trend and logical effect of the décisions of the suprême 
court of the United States virtually establish the following proposi- 
tions conceming the disposition of the public lands of the United 
States, yiz.: (1) That the land department of the government has 
the power and authority to cancel and annul an entry of public land 
when its officers are convinced, upon a proper showing, that the same 
was f raudulently made ; (2) that an entryman upon 1 he public lands 
only secures a vested interest in the land when he has lawf uUy entered 
upon and paid for the same, and in ail respects complied with the 
requirements of the law; (3) that the land department has control 
over the disposition of the public lands until a patent has been issued 
therefor and accepted by the patentée; and (4) that redress can al- 
ways be had in the courts where the oiScers of the land department 
hâve withheld from a pre-emptioner his rights, where they hâve mis- 
construed the law, or where any fraud or déception has been prac- 
ticed which affected their judgment and décision. Bell v. Hearne, 
19 How. 252; Gaines v. Thompson, 7 Wall. 347; Litchfleld v. Kegister 
and Eeceiver, 9 Wall. 575; Secretary v. McGarrahan, Id. 298; John- 
son V. Towsley, 13 Wall. 72; Myers v. Croft, Id. 291; Yosemite Val. 
Case, 15 Wall. 77; Shepley v. Cowan, 91 U. S. 330; Moore v. Eobbins, 
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96 D. s. 538; Marqueze v. Frisbie, 101 U. S. 473; Quinby v. Conlan, 104 
U. S. 420; Smelting Co. v. Kemp, Id. 636; Lee v. Johnson, 116 U. S. 
48, 6 Sup. et 249; Steel v. Eefining Co., 106 U. S. 447, 1 Sup. Ct. 389; 
Cornélius v. Kessel, 128 U. S. 456, 9 Sup. Ct. 122. Tlie same prin- 
ciples hâve been announced in the circuit court of appeals (U. S. v. 
Steenerson, 1 C. C. A. 552, 50 Fed. 504; Germania Iron Co. v. U. S., 
7 C. C. A. 256, 58 Fed. 334; Mill Co. v. Brown, 7 C. C. A. 643, 59 Fed. 
35), and in several of the state courts (Swigart v. Walker [Kan.] 30 
Pac. 162, and numerous authorities there cited). In Cornélius v. Kes- 
sel the suprême court of the United States said : 

"The power of supervision possessed by the commissioner of the gênerai 
land ofljce over the acts of the register and receiyer of the local land 
offices in the disposition of the public lands undoubtedly authorizes him 
to correct and annul entries of land allowed by them, where the lands 
are not subfect to entry, or the parties do not possess the qualifications 
required, or hâve previously entered ail that the law permits. The exercise 
of thls povi^er is necessary to the due administration of the land depart- 
ment. If an Investigation of the validity of such entries were required 
ta the courts of law before they could bo canceled, the necessary delays 
attending the examlnation would greatly impair, If not destroy, the effl- 
ciency of the department. But the power of supervision and correction 
is not an unllmited or an arbitrary power. It can be exerted only when 
the entry was made upon false testimony or without authority of law. 
It cannot be exercised so as to deprive any person of land lawfuUy entered 
and paid for. By such entry and payment the purchaser secures a vested 
Interest in the property, and a right to a patent therefor, and can no 
more be deprived of it by order of the commissioner than he can be 
deprived by such order of any other lawfuUy acquired property. Any 
attempted deprivatlon, in that way, of such Interest, will be corrected 
whénever the matter is presented so that the Judiclary can act upon it." 

The commissioner of the gênerai land oflace had the power to su- 
pervise the action of the register and receaver of the local land office, 
and to annal the entry made by Waddel, if in his judgment the proofs 
showed that such entiy was f raudulently made, and was attempted to 
be suâtained upon false testimony. But such action of the commis- 
sioner is not conclusive, and Waddel or his grantee would still be en- 
titled to festablish his right to the land in question in any court of 
compétent jurisdiction, by proving that his entry was légal and valid, 
and that he had fully performed ail the acts required of him by the 
law to perfect and complète his pre-emption entry. The flnding of the 
commissioner of the gênerai land office that the entry was made for 
the benefit of another was without notice to Waddel or appellant. 
Appellant was entitled to hâve its day in court. Thls it had in the 
présent suit The opportunity was afforded it to prove, if it could, 
that the entry made by Waddel was in ail respects valid. It made 
no attempt to show that this entry was not fraudulent It rested 
its case upon the fact that the entry was regularly made by a qualified 
pre-emptor; that the land was paid for, and the receipt of the register 
and receiver of the local land office given therefor, — ^and upon thèse 
facts contended, and still insists, that the commissioner had no power 
to cancel tl^e entry on the ground thit it was fraudulently made. 
The appeliee^ relied upon the patent from the government of the 
United States. The suit is brought to obtain a decree declaring that 
appellant i^ entitled to the patent which was issued to appellee Hop- 



AMERICAN MOETG. CO. V. HOPPER. 557 

per. To entitle it to thls relief it was essentîal for it to afflrmativelv 
show that, if tlie law had been properly administered, the title would 
kave been awarded to it. The suit cannot be maintained simply upon 
a showing that the land department erred in adjudging the title to 
the patentée. Thèse principles are well settled, both in this court 
and in the suprême court of the United States. Mill Co. v. Browu. 
7 C. C. A. 643, 59 Fed. 35; Bohall v. Dilla, 114 U. S. 47, 5 Sup. Ot 782 '• 
Lee V. Johnson, 116 U. S. 48, 6 Sup. Ct 249. In Lee v. Johnson, the 
court, upon this subject, said : 

"The défendant in the court below (the plaintifE in error hère) is thii 
holder o£ a patent of the United States for a parcel of land in Michigan 
issued to him under the homestead laws. and the présent suit was brouiîht 
to charge him as trustée of the property, and to compel a conveyance to> 
the plalntiff. The patent having been issued by offloers of the land depart- 
ment, to whose supervision and control are intrusted the varions proceed- 
ings required for the aliénation of the public lands, ail reasonable pre- 
sumptlons are indulged in support of their action. It cannot be attacketï 
coUaterally, but only by a direct proceeding instituted by the govemment 
or by parties actlng In Its name and by its authority. If, however, those 
ofBcers mistake the law applicable to the facts, or misconstrue the statutes, 
and issue a patent to one not entitled to it, the party wronged eau resort 
to a court of equity to correct the mistake, and compel the transfer of the 
légal title to him as the true owner. The court, in such a case, merely 
directs that to be done which those offloers would hâve done if no error 
of law had beeu committed. The court does not interfère with tho tltlt' 
of a patentée when the alleged mistake relates to a matter of fact, con- 
ceming which those offlcers may hâve drawn wrong conclusions from 
the testlmony. A judlcial inquiry as to the correctness of such conclusions 
would encroach upon a jurisdiction which congress bas devolved exelusively 
upon the department. It is only when fraud and imposition hâve pre- 
vented the unsuccessful party in a contest from fully presentlng hls case, 
«r the ofllcers from fully considering it, that a court will look into the 
évidence. It is not enough, however, that fraud and imposition hâve been 
practiced upon the department, or that false testimony or fraudulent docu- 
ments hâve been presented. It must appear that they afCected its dé- 
termination, which otherwlse would hâve been in favor of the plalntiff. 
He must in ail cases show that, but for the error or fraud or Imposition 
of which he complalns, he would be entitled to the patent. It is not 
«nough to show that it should not hâve been issued to the patentée." 

In the présent case there is no prêteuse that any fraud, décep- 
tion, or imposition was practiced upon the offlcers of the land de- 
partment in obtaining the patent issued to appellee Hopper. There 
was no proof offered tending to show that Waddel's entry was valid, 
or that it was made in good faith. The stipulated facts show that 
his original entry was canceled by the commissioner of the gênerai 
land office for the l'eason that it was made upon false testimony, 
and was not for his own beneflt, but was for the beneflt of other 
persons. The burden of proof was upon appellant to show that it 
was entitled to a patent, and it was essential for it to prove that 
Waddel's entry was valid, as against the govemment of the United 
States. The conclusions of the land department upon the invalid- 
ity of Waddel's entry, having been arrived at apparently within the 
scope of its authority, are prima f acie correct, and, appellant having 
assailed their correctness, it devolved upon it to affirmatively show 
that the conclusions were illégal and unauthorized. It cannot 
lairly be said that Waddel had acqiiired any vested right to the 
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p'roperty, If ît be tftië that his entry upon ihe lands was secured 
byfraua- ÏH tJ. S. v, Steenerson, 1 0. G. A. 552, 50 Fed. 507, the 
method fwtef eby vested rights to public lands are acquired is clearly 
and corrèctty stated. There the circuit court held that the entry 
made by ioné Hanson, and the issuancé to him of a certifleate of final 
paymfent bj" the receiver of the local land office, regardless of the 
question offraud in such entry, conveyed, as against the United 
States, the title and right of possession of such realty to the pre- 
emptor in such cause; that the United States, in order to revest the 
titlç in itself, must institute judicial proceedings to set aside the 
apparent or defeasible title Tested in the pre-emptor and his grantees. 
The court ofappeals, upon this point, said: 

"Iç supt)ort cff tlils vlew, mqûy décisions of the suprême court are cited 
bj^ çounsel, Iti whicli It Is held that, when the rlght to a patent for lands 
has'cinee be^ôpiei yestéd In a piirèhaser or pre-emptor, the same are segre- 
gaied froijj the, j)ubllë domalii, are no longer subject to entry, and the 
vèsted rlght tçJ 'tm patent théteto Is équivalent to a patent actually issued. 
Seé Oarroll v. ScSffard,, 3 How. 441; Wltherspoon v. Duncan, 4 Wall. 210; 
Stàrk V. Stâga/ 6 Wall. 417; Myers v. Croft, 13 Wall. 291; Wlrth v. 
lBr5,nâon, 98 u. S; 118; Slmtnons y. Wagner, loi U. S. 260; Deffeback v. 
Bawke, 115..][J.,S. 405, 6 Sut), Çt 8»; Cornélius v. Kessel, 128 U. S. 45G, 
g Slip, et 12â , Mje princlple <?n whlch thèse décisions are based is that 
when a homèstëadér or pre-emptor has In good faith performed ail the 
acts ^hich,, liadfii: thé proylslops of the statutes of the United States, are 
aeçessary to .çônipfete his rlght to the land, then he becomes equitably 
tjie owner 0)f 'tiiç éaipe, and the United States holds the naked légal title 
'à^ a trustçe rf or his fteiieflt. Foi; t;he protection of his rights thùs acquired, 
'j|; 1^ held thafei W ^a côntest Inyolving the title of the land, anestabllshed 
J-igtit to a paient Will be deeroed to be the équivalent of a patent. This 
rùfe howevs'î, hàs been adopted solely as a means for the protection of 
those wha hàx0 In good faith established a right to a patent by perform- 
^ce of the rédWiSite conditions. The final certifleate or receipt acknowl- 
edgipg payraçnt In full, and slgned by the offlcers of the local land office, 
IS riot In ter'ms ixpr In légal eflect a conveyance of the land. It Is merely 
évidence on b^lialf of the party to whom It Is Issued. In a contest In- 
yomng the titl^io land, where|n a person clalms adversely to the United 
States, It is operi.to sùch clainiànt, notwithst'anding the légal title remains 
in the United Stiites, to prôve that by performance on his part of the 
requlsite acts he haà become the équitable owner of the land, and that 
the United States holds the légal title In trust for hIm; but as the claimant 
in such case hps pot received a patent or formai conveyance, and has not 
béeome posses^éfl of the légal title, he is required to shovy performance on 
his part of the acts whichy vFhen done, entitle hlm under the law to demaad 
a patent of the land. When évidence of this kind is offéred on behalf of 
the claimant, it la open to the United States to meet It by proof of any 
fact or facts which, if established, will show that the claimant has not 
become the real owner of the reaJty. If It be true. In a glven case, that 
thè entry of the land was not made In good faith, but in fraud of the law, 
certalnly It cannot be said that the claimant has become the équitable 
owner of the land, and that the United States is merely a trustée holding 
the légal title for hjs benefit. Fraud vitlates any transaction based thereon, 
and wîll destroy^ sÀy asserted title to property, no matter In what form 
the^èvîdence of sùch title may exist. The Amisted, 15 Pet 518; League 
V. De ïoung, 11 How. 185." 

Sèveral of ^the atithorities cited by âppellant hare relation to 
éntrîes made in good faith, ih strict confolmity with -the law. The 
distinction between such cases and entries made in fraud of the 
lâ^p^^i'although otherwise regùlar ini form and procédure, should be 
cbhstàrifiy kept iû vie'w. In the former cases, vested rights may 
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be said to accrue upon perfonnance of the conditions required by 
law. In tlie latter, no vested rights can be acquired by the fraud 
of tlie entryman, however regular tlie proceedings may bave been. 
The conflict in the décisions upon this subject hâve chiefly arisen 
upon the ground that this distinction bas either been overloolied 
or ignored, and the gênerai observations of the courts hâve been 
applied without spécial référence to the facts, or the particular 
character of the suit, or manner in which the questions were pre- 
sented. It is conceded that in ail cases where the pre-emptor has 
acted in good faith, has fuUy complied with the provisions of the 
statute, has not been guilty of any fraud, and has done no act in- 
consistent with the law, he has acquired a right of which he cannot 
arbitrarily be deprived by the act of the commissioner of the gênerai 
land offlce. Why? Because, as tersely stated by the court in 
Myers v. Croft, supra, "the object of congress was attained when 
the pre-emptor went, with clean hands, to the land office, and proved 
up his right, and paid.the government for his land." This doc- 
trine is fuUy recognized; but it would be a perversion of the law, 
and of ail the cardinal principles of interprétation, to déclare that 
such authorities support the views so eamestly contended for by 
appellant. It would open wide the door for the perpétration of 
numerous frauds of various kinds in the sale and disjiosition of 
the public lands. It may be true, as claimed by appellant, that 
virtuous indignation, under a mistaken belief that there hg4 been 
a Wholesale commission of such frauds, led the commissioner of the 
gênerai land office to go to unwarranted extrêmes in the other di- 
rection, and resulted in the reversai of many of his acts by the 
judicial authorities. But this only proves the soundness and sta- 
bility of the rules we hâve announced in protecting the rights of 
ail parties concemed. If the commissioner, in any given case, has 
exceeded his authority or denied to a pre-emptor his légal rights, 
the remedy is by application to the courts. A pre-emptor who 
has acted in good faith has nothing to fear. He cannot complain 
as long as he has the opportunity to hâve his day in court, and 
to there establish the fact that he has complied with the law, 
and has not been guilty of any fraud. 

3. Appellant claims that it is a bona fide purchaser for value, and 
that it is entitled to protection upon this ground. The law is 
well settled that the purchaser of an équitable title takes only such 
interest in the property as his grantor had at the time of his pur- 
chase. Waddel, by his certiflcate of purchase, only obtained the 
right to a patent for the land provided his acts were légal, and 
in ail respects such as to warrant the issuance of a patent to 
him. His rights were in a measure dépendent upon the subsé- 
quent action of the land department, within its legitimate author- 
ity, of ascertaining whether he had complied with aU the pre- 
requisites prescribed by law, and whether he was lawfully enti- 
tled to the land in question. His purchase of the land was sub- 
ject to the rules and régulations of the land department. It is 
true that his entry was sufiftcient to satisfy the register and re- 
ceiver of the local land office; but it was subject to the control 
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and sùjpervision of the commissioner of the gênerai land ofBce, and 
the action of the register and receiver was liable to be reTcrsed upon 
appeaî, When appellant purchased the land, it took it subject to 
tfie final action of the land department, and to such proceedings 
as înight thereaf ter be had in the courts to affirm or set aside the 
rulings of the offlcers of such department in regard thereto. It 
purchased thè land before the issuance of a patent. The légal title 
wâs still in the govemment It therefore obtained, by its purchase, 
only an équitable interest in the land, and is not, for the reasons 
stated, entitled to protection as a bona flde purchaser. Shirras v. 
Caig, 7 Cranch, 34; Vattier v. Hinde, 7 Pet. 232; Boone v. Chiles, 
10 Pet. 177, 210; Smith v. Custer, 8 Dec. Dep. Int. 269; Koot v. 
ShieldS, Woolw. 341, Fed. Cas. No. 12,038; Bandall v. Edert, 7 
Minn. 450 (Gil. 359); Shoufe v. Griffiths (Wash.) 30 Pac. 93. In 
Smith V. Oust er, supra, Secretary Vilas clearly enunciated the prin- 
ciples applicable to this case. He said: 

"The pre-emption purchaser takes, by hls final proofs and payment and 
hls certlflcate of purchase, only a right to a patent for the public lands in 
case the facts shall be found by the gênerai land ofBce and the Interlor 
department, upon appeaJ, to warrant the Issuance of it Whatever clalm 
to patent he possesses by vlrtue of his payment and certlflcate is dépendent 
upon the further action of the department, and its future flnding of the 
existence of the conditions, and his compliance in fact with the prerequisites 
prescrlbed by law to the rlghtful acquisition of the public lands he daims. 
This belpg so, it is plain that the purchaser can acguire from the entryman 
no greater estate or right than the entryman possesses." 

The judgment of the circuit court is affirmed. 



AMERICAN MORTG. CO. OF SCOTLAND, Limited, v. OKOW et al. 

(Gltcùit Court oT Appeals, Nlnth Circuit October 2, 1894.) 

No. 155. 

Appeal fron» the Circuit Court of the United States for the District of 
Oregon. 

Snow & McCamant, for appellant 
Stott, Boise & Stott, for appellees. 

Before MeKBNNA, Circuit Judge, and HAWLBÏ, District Judge. 

HAWLEY, District Judge. This case présents the same questions, upon 
substantiàlly the same facts, as the case of Mortgage Co. v. Hopper, 64 
Fed. 553; and, upon the authority of that case, the judgment of the circuit 
court is affirmed. 



HABOADINE-McKITTRIGK DRY GOODS 00. v. RHÏNOLDS et al. 
(Circuit Court, Ë. D. Missouri, E. D. November 27, 1894.) 

I, COJ^TBACT. O* Sale— ACCBPTANGB OP OfFBR— WhAT COKSTlTnTBS. 

Plaints ff sent to défendants an order for certain ootton warp, at prlcea 
hamed, on board cars at N. Défendants accepted the order, conditioned 
that the colored warp be accepted on board cars at L. Défendants 
decllned to give any bètter terms or shlp otherwlsè than as proposed by 
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them, but stated that they thoiight they could seeure a certain reoate If 
the goods were shlpped via Erie Despatch. Plalntiff dlrected them to send 
a specified amount of a certain kind of warp by Brie Despatch, and also 
to ship a certain qnantity of Eurelsa warps, saying: "If it suits your con- 
venlence better, ship the Eurêka warps by Erle Despatch, and can maie 
a fair rate, we would be perfeotly willing to hâve you ship the goods that 
veay." Eelâ, that plalntlfC's last letter was not a positive acceptance of de- 
fendants' ofEer in thelr last letter, and that no contract vyas consummated. 

2. Same— Unrbasonable Dblay in Accepting Opper— What Constitdtes. 
Plaintifif ordered of défendants certain goods. Several letters passed be- 
tvceen the parties as to terms, etc., when défendants sent plaintlff thelr 
ultimatum. Prlor thereto both parties had made prompt replies to letters 
received, so that at no tlme more than one day intervened between the re- 
ceipt of a letter and the postlng of a reply. Held, that a delay by plain- 
tlff of six days after the recelpt of such ultimatum before postlng an ac- 
ceptance of Its terms was unreasonable, and défendants were not bound to 
fill the order. 

Action by the Hargadine-McKittrick Dry Goods Cîompany against 
James E. Reynolds and others to recover damages for breach of con- 
tract, in which there was a judgment of nonsuit. Plaintiff movea 
to set aside the nonsuit. Motion denied. 

Eben Richards, for plaintifif. 
Seddon & Blair, for défendants. 

PRIEST, District Judge (orally). This is an action for damages for 
breach of contract The défendants deny the consummation of an 
agreement. If it exista, it is bv virtue of a proposai by the défendants 
and an acceptance by the plaintiff. On September 14, 1892, the 
plaintiff, at St. Louis, submitted to défendants at New York an 
order for certain cotton warp of white and colored variety, at named 
priées on board the cars at New York. This order was accepted 
with the modification that the colored warp should be accepted on 
board the cars at Little Falls, N. J., where the défendants' dyehouses 
weiPe located. Over this amendment quite an extensive correspond- 
ence ensued, in which there appeared an effort upon the part of the 
défendants, while adhering tenaciously to the modification, to make 
the burden of the change fall as lightly as possible upon the plaintiff, 
and urging upon it the advantages of the trade as proposed by them. 
This correspondence showed, up to and including the défendants' 
letter of the 26th of September, great proraptness of answer upon 
both sides. The exchange of mail between New York and St. Louis 
occupied two days. On September 26th the défendants wrote the 
plaintifif as f oUows : 

New York, Sept 26th, 1892. 

The Hargadine & McKlttrick D. G. Co., St. Louis, Mo.— Gentlemen: Your 
favor of 24th inst is before us, and we regret to say that it will be imprac- 
ticable to ship this lot of warp except as indlcated in ours of the 17th inst. 
The priée which we there make Is an exceedingly low one, and we cannot 
sacrifice any more of our commissions than we then stated. Our dyehouse Is 
located along the Erie B. R., and the expense of bringing the goods to New 
York, and shipping via Kanawha Despatch, is more than we could stand. 
We think If you would permit us to ship via Brie Despatch we could 
seeure a reoate of 10c. per cwt from tariflf rate. Please understand, gentle- 
men, that we hâve already made so low a prlce on thèse goods that there is 

v.64F.no.5— 36 
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tio room for us to assume any part of the freight whatever. Please answer. 
The oost to us of shipping via Kanawha Despatch wlll be about l/8c. per ib. 
[glgned] Yours, truly, Jas. H. Reynolds & Co. 

This letter reached St. Louis and was received by plaintiff on the 
28th of Séptember. No reply was made until October 4th, a de- 
lay of six days, when tbe plaintifCs vice président, tbrough. wbom 
the ùvûët was flrst given, and by whom tbe correspondence had been 
maintained, wrote as foUows: 

St. Louis, October 4th, 1892. 

Messrs. James E. Reynolds & Co., New York— Gentlemen: Please ship us 
as soon as possible, of the cheap grade of warp, on order given Mr. Smith, 
the following assortment of 60 baies: 15 Whlte, &c. Send by Erie Despatch, 
and get us the best freight rate you can. We would prefer to hâve thèse 
goods put.up in blue papers, without tickets, In the style that you generally 
put up the Peerless warps. Thls is the way we hâve been having the goods 
■which we hâve been runnlng, and would like to put them right into the same 
Une. Wlll send the other order for the balance of the goods in time for shlp- 
ment November flrst, as agreed. Also please ship us in Eurêka warps, 10 
White, &ç. Please hurry the delivery of thèse goods as mueh as possible. 
If it sults your convenience better, ship the Eurêka warps by Erie Despatch, 
and can make a falr rate, we would be perfecûy willlng to hâve you ship the 
goods that way. 

Very respectfully Hargadine-McKittoick D. G. Co., 

[Slgned] Thos. H. MoKittrlck, Vice Président 

To this the défendants replied on October 6th in substance that 
the acceptaace came toc late. From the unusual delay in answer- 
ing their cQnununication of the 26th Séptember they were led to sup- 
pose their conditions were unsatisfactory, and hence had made other 
arrangement for the disposai of the goods oflered to plaintiff. Mr. 
McKittrick, in accounting for the tardiness in answering the de- 
fendants' communication of the 26th of Séptember, stated that one 
of the intervening days was Sunday, and one day he was away from 
business, and the remainder of the time he had set on foot an in- 
vestigation, and was awaiting information, as to the best possible 
rates via the Erie Despatch. The answer of October 4th was glven 
without gaiuiing further knowledge of the rates. 

Unless a contract exLsts by virtue of the two letters of Séptember 
26th and October 4th, none has been shown. It is apparent from the 
most casual reading of the plaintiff's letter replying to the défend- 
ants' of Séptember 26th that its terms are susceptible of a double 
meaning; that is, not a franlt, clear, and positive acceptance of the 
ofifer contained in the défendants' of the 26th. There is much plaus- 
ible ground for the contention, had the shipments caUed for in it 
been made, that they were made under the terms of the original order 
of Séptember 14th, — ^a contention which the later correspondence 
hinted at. In addition to this, the letter indicated that if the ship- 
ments weré made via the Erie Despatch the faimess of the rate 
would be a. matter for future adjustment. It does not accept posi- 
tively, unequivocally, and défini tely the terms ofEered. It concludes: 
"If it sidts your convenience better, ship the Eurêka warps by 
Erie Despatch, and can make a fair rate, we would be perfectly 
wiUing to hâve you ship the goods that way." This is not such an 
acceptance, even if timely, as would or ought to bind the défendants. 
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The défendants insist more strongly that the acceptance was not 
within a reasonable time, and I am of the opinion that this défense 
is well taken. IJp to this time the correspondence had been 
prompt. Both parties had been ready with and made replies upon 
receipt of eaeh other's letters. Never more than three days had in- 
terv'ened between the mailing of a letter and the posting of its reply. 
The défendants had the right, therefore, to présume, inasmuch as 
their proposai of 26th contained their ultimatum upon the subject, 
from the unusual delay, that the plaintiff concluded to négative their 
oiïer. They would not hâve been justified in holding goods then 
ripe for an opening market to await the uncertain action of the 
plaintiff beyond that time usually and reasonably necessary for the 
formation and transmission of a rejoinder. Hare, Cont. 340; Pars. 
Cont. (Ed. 1873) 483; Averill v. Hedge, 12 Conn. 424. Aside from 
the fact that the parties themselves by their previous correspondence 
had flxed a reasonable time within which reply should hâve been 
made, the plaintiff, by thfe testimony of Mr. McKittrick, emphasizes 
the unreasonableness of the delay by preferring invalid excuses. 
What is a reasonable time must be determined by circumstances 
and situation of both parties. The défendants were not concerned 
with, nor could they know of, Mr. McKittrick's absence from busi- 
ness; neither did his inquiry as to the freight rates in the least 
elïect their olîer. An excuse that he was hunting a purchaser for 
the goods the défendants were offering to sell him would hâve been 
just as good as the one tendered, and certainly it could not be con- 
tended that the défendants' proposition should remain open until 
the plaintiff could ascertain whether it could profltably dispose of 
the merchandise they had offered to sell. There are cases and cir- 
cumstances in which the question of "reasonable time" is one for 
the détermination of a jury, but this, in my opinion, is not one of 
them. Motion to set aside nonsuit overruled. 



NORTHBEN PaC. R. CO. v. BEATON. 

(Circuit Court of Appeals, Ninth Circuit. October 23, 1894.) 

No. 159. 

Injukt to Employé — Riding on Engine — Contribotobt Negligencb — 
RuLBS OF Company — Instruction. 

In an action by an employé of a rallroad company for injuries recelved 
whlle rldlng on an englae by tlie falllng of a rock from the roof of a tun- 
nel, caused by a projection on a car in front of the englue, the exclusion 
of a book of rules prescrlbing the persons who should be allowed to ride 
on the englnes is not ground for complaint, where the court Instructed 
that there could be no recovery, whether or not there was any rule pro- 
hibltlng plaintiff riding on the engine if the englue was obvlously ana 
necessarlly a dangerous place to ride, and plaintiff voluntarlly placed 
himself there, and was In the discharge of no duty, and if he would not 
bave been iujured had he been in the caboose, as the rules could hâve 
been materlal only on the ground that the engine was a dangerous piace 
to ride, and the instruction gave défendant ail the beneflt be could claim 
from tie rules. 
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a. SaMB— LliBILITY OF MaSTEB— EMPLOYINa INCOMPETENT SbKVAKT— lUSTBtTO- 
TION. 

An Instraction that If défendant was careless In employing or retaming 
an incompétent condnctor, and. on account of hls Incompetency, piaintiff 
was injured, défendant would be liable, does not autboriae a recovery 
though défendant had no notice of hls Incompetency. 

8. Same— Fbllow Servants— Condcctob and Bridge Bdildeb. 

A foreman of a rallroad's bridge carpenters, who bas, by the order of 
hls Immédiate superior (the superintendent of the bridge-building depart- 
ment), gone on a train, to be transported to hls place of work, Is not, 
while being transported, a fellow servant of the conductor. 

Error to the Circuit Court of the United States for the District of 
Montana. 

Action by Arehie Beaton against the Northern Pacific Eailroad 
CJompany for personal injuries. Judgment for plaintiff. Défendant 
brings error. Afflrmed. 

Cullen & Toole, for plaintiff in error. 

Henry N. Blake, Henry G. Smith, D. P. 'Carpenter, and George F. 
Shelton, for défendant in error. 

Before McKENNA and GHiBEKT, Circuit Judges, and HAWLEY, 
District Judge. 

GHiBEET, Circuit Judge. The Northern Pacific Railroad Com- 
pany brings this writ of error to review the judgment of the circuit 
court of the district of Montana in an action brought by Beaton, 
the plaintiff, against the railroad company, for damages for personal 
injury. The plaintiff was in the employment of the railroad com- 
pany as foreman of bridge carpenters in the bridge and building 
department of the company. Under the direction of the superviser 
of said department, he got upon a train of the défendant at Garri- 
son, in the state of Montana, for the purpose of being transported to 
a bridge six miles east of there, where he was to perform work in 
taking out drift bolts of the bridge. The train was in charge of the 
conductor, Romick. There was upon the train a derrick car, which 
had been shipped to the roadmaster, Eussell, who had charge of the 
track department, and was being used by the men in that depart- 
ment in their work. The derrick car, being a part of the train, was 
in charge of the conductor thereof, and he was responsible for seeing 
that it was in a position to clear the bridges and tunnels. He took 
charge of the train on the moming of October 21, 1891. Prier to 
that time he had been actlng as brakeman. He had not been exam- 
ined as to his competency or qualification to act as conductor. He 
had no knowledge of the height of the tunnels above the track, or 
of the héight of the cars, or of the height of the derrick above the 
track. He took charge of the train that moming in response to a 
dispatch from. the chief train dispatcher, and he saw the derrick 
car in the train. When the train started, Eomick went into the ca- 
boose; he paid no attention to the derrick. The arm of the derrick 
car was at that time raised, so that it would not go through the 
tunnels; but the conductor did not notice that fact, although it was 
his duty to see that it would clear the bridges and tunnels. The der- 
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rick car was next to the engine, and the engine, instead of pulling 
the train, was pushing it. The plaintiff was sitting in the cab of 
the engine, on the fireman's seat, where, as he testifled at the trial, 
he had the right to be. The arm of the derrick struck the top of 
the tunnel, crnshed the timbers of the roof and loosened a rock, 
which fell and struck the plaintiff where he was sitting, in the cab, 
and inflicted the injuries for which he brought his action. 

It is flrst assigned as error that the court excluded from the eri- 
dence a certain book of rules, prescribing the persons who should 
be allowed to ride upon engines of the Northern Pacific Eailroad 
Company. The objection to this eyidenee was that it was a System 
of rules governing engineers only, and intended for their guidance, 
and not for the direction of employés in other branches of the défend- 
ants service. The contents of the book of rules are not set forth 
in the bill of exceptions, and it is impossible for the court to know 
that they were material to the issues in the case. If they were ma- 
terial, it must hare been upon the ground that the engine was a 
dangerous place upon which to ride. This question, and that of the 
plaintiff's contributory négligence, were properly referred to the jury 
by the court, in the f oUowing instruction : 

"If the jury belleve from the evidetice that the engine upon which the plain- 
tiff rode was obviously and necessarily a dangerous place for the plaintiff to 
ride, and that he voluntarily placed, hlmself in that position, and was in the 
discharge of no duty, and that If he had been in the caboose provided for 
him and other persons he would not hâve been injured, the plaintiff cannot 
recover, whether there was or was not a rule prohibiting plaintiff from riding 
thereon." 

This instruction gave to the défendant ail the beneflt it could justly 
claim from the book of rules, had they been admitted in évidence. 
The reason why engineers were not permitted to allow others to ride 
upon engines is not stated, but it may be assumed to be the greater 
danger incident to riding in that position. That danger, according 
to the évidence, arose from the liability of the machinery to break, 
and the steam pipes to burst. It may be admitted that the plaintiff, 
in choosing to ride upon the engine, assumed ail the risks peculiar 
to that position. The danger from a rock faUing from the roof of a 
tunnel, however, was not one of those risks. That was an accident 
quite as likely to happen upon any other portion of the train, and 
there is uothing in the évidence to indicate the contrary. We flnd 
no error, therefore, in the exclusion of the book of rules from the 
évidence, nor in the charge of the court concerning the subject of 
the plaintifiPs contributory négligence in riding upon the engine. 

It is next assigned as error that the court instructed the jury as 
f oUows : 

"You are further instructed that if the défendant was careless either in 
employing or retaining in its service a reckless, incompétent, or careless con- 
ductor on said train, and on aecount of the recklessness, incompeteney, or 
carelessness of such conductor, in failing to se© that the boom of the derriclj 
was properly lowered before he started the train, and that through such 
négligence on the part of said conductor, Romick, the plaintiff was Injured, 
without faillt or négligence on his part, then in such case the Northern Pa- 
cific Railroad Company is llable to blm for the damage resulting from said 
injury." 
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It is liïgéd that this instruction is erronétjus because misleading, 
and because it holds the défendant liable fpr iPetaining in its service 
an incompétent conductop, whether it had notice of his incompetency 
or not. The charge is not, in our opinion, justly subject to this ob- 
jection. It holds the défendant liable for retaining an incompétent 
conductor in its service only when it has been careless in so doing. 
In order that the défendant should hâve been found careless in re- 
taining such an incompétent servant, the jury must hâve found from 
the évidence a breach of duty upon the part of the company, — a 
failurè tb do that which it was legally bound to do. It is necessarily 
implied in the instruction that the company must hâve been négli- 
gent, and hâve failed of its duty, either in employing or retaining 
the conductor. If theré were no négligence in the original employ- 
ment of such ofiBcer, négligence in retaining him would not be im- 
putable untU after notice of his incompetency should hâve been 
brought home to the company, or such facts as would charge the 
company with knowledge of his unfltness. Ail of this was clearly 
implied in the instruction. 

The aost important assignment of error is that which brings in 
question the charge of the court to the jury upon the law of fellow 
service, j The court said: 

"If you should flnd from the évidence that the plalntlfC belonged to ona 
department of defendant's ràilroad service, and the sald Eomlcb to another 
department of sald service, and at the time of the Injury sald plalntiff had noth- 
ing to do wlth the running of the work train, and was only belng transported 
thereon to the place where he was to work, then I Instruct you that plalntlfC 
and sald Bomlck weire not engaged In a common employment, and were not 
fellow servants." 

The correctness of this instruction dépends upon whether or not 
the décision in the case of Eailway Co. v. Boss, 112 TJ. S. 377, 5 Sup. 
et. 184, has been modifled or overruled by the more récent décision 
of Ràilroad v. Baugh, 149 U. S. 368, 13 Sup. Ct. 914. In the Ross 
Case the court had under review the charge of the circuit judge to 
the jury, which was, in terms, that: 

"If the company sees fit to place one of Its employés under the control and 
direction of another, the two are not fellow servants engaged In the same 
common employment" 

It was the décision of the court that the charge was not erroneous, 
as applied to the case of an injury to a locomotive engineer through 
the Personal carelessness of the conductor of the same train. The 
court said: 

"A conductor, havlng the entire control and management of a rallway train, 
occuples a very différent position from the brakemen, the porters, and other 
subordlnates employed. He is in fact, and should be treated as, the personal 
représentative of the corporation, for whose négligence it is responsible to 
subordinate servants. This view of his relation to the corporation seems to 
us a reasonable and Just one, and It will Insure more care In the sélection of 
such agents, and thus glve greater security to the servants engaged under 
him in an employment requirimg the utmost vigilance on their part, and 
prompt and unhesltatlng obédience to his orders. The rule which applies to 
such agents of one rallway corporation must apply to ail, and many corpora^ 
tiens operate every day several trains over hundreds of miles, at great dis- 
tances apart, each belng under thé control and direction of a conductor speclally 
appolnted for its management. We know, from the manner in which rail- 
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ways are operated, that, subject to the gênerai niles and orders of the directors 
of the companles, the conductor has entire control and management of 
the train to whlch he is assigned. He directs when It shall start, at what 
speed it shall run, at what stations It shall stop, and for what length of time, 
and everything essential to its successful movements, and ail persons em- 
ployed on it are subject to his orders. In no proper sensé of the terms is he 
a fellow servant with the flreicau, the bralieman, the porters, and the en- 
gineer. The latter are fellow servants in the running of the train under his 
direction. As to them and the train, he stands in the place of, and repre- 
sents, the corporation." 

In the Baugli Case it was held that the âreman and engineer of a 
locomotive engine running alone upon a railroad, with no train at- 
tached, were fellow servants, notwithstanding the fact that by the 
rule of the company the engineer, in such a case, was to be deemed 
the conductor. The distinct doctrine of the Baugh Case is that to 
hold the master liable for an injury sustained by one servant through 
the négligence of a fellow servant, upon the ground that the latter 
stands in the attitude of a vice principal, the négligent servant must 
hâve been either charged with the performance of a personal duty 
which the master owed to the injured servant, such as providing 
him a safe place to work in, safe tools to work with, and safe fellow 
worlonen, or he must hâve had the control or management of a dis- 
tinct department of the master's service; and while, in the opinion, 
the court does not attempt to deflne what shall constitute a distinct 
department over which the commanding superintendent is, by vlrtue 
of his office, to be deemed a vice principal, the view of the court is 
illustrated by référence to the law department of a railway corpora- 
tion and the operating department, between which, in the language 
of the opinion, "there is a natural and distinct séparation, — one 
which makes the two departments like two independent kinds of 
business, in which the one employer and master is engaged." And 
by further référence to the manufacturing or repair department 
and the operating department, which the court said were two depart- 
ments, "as distinct and separate as though the work of each was 
carried on by a separate corporation." But, whUe the distinction 
between thèse departments so referred to is obvions and apparent, 
we do not understand the court to hold that there might not be other 
subdivisions or departments in the service of a railway corporation, 
equally distinct, and which, if placed under the charge and control 
of a superintending or commanding offlcer, would sustain such rela- 
tion to the corporation that the superintending servant would be a 
vice principal. The Eoss Case, while left to stand upon ground ap- 
parently inconsistent with the gênerai principles announced in the 
Baugh base, is nevertheless, in terms, expressly approved in the opin- 
ion of the court in the latter case, and the principles upon which it 
rested are there carefully distinguished. The court said (page 379, 
149 U. S., and page 914, 13 Sup. Ct): 

"The régulations of a company cannot make the conductor a fellow Servant 
with his subordinates, and thus overrule the law announced in the Ross 
Case." 

And on page 382, 149 U, S., and page 914, 13 Sup. Ot, the court 
fiaid, referring to the Eoss Case: 
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"The conductor was, in th© langnage of the oBinlon, 'clothed with the con- 
trol and manageùlent of a distinct department'; he was 'a auperintending 
ofllcer,' as descritràd by Mr. Wliarton; lie had tlie superlntendence of a de- 
partment,' as su^ésted by the New York court of appeals." 

In view oif thèse and other expressions of approTol of the Ross 
Case, it must be held that there are divisions of the service of a rail- 
road Company into departments, such that the heads thereof are 
vice principals of the master, other than those nientloned or used 
for illustration in the opinion of the court in the Baugh Case, and 
that a train of cars is such a department, and that a conductor of a 
train is such a représentative of the company, and that for his nég- 
ligence, whereby a subordinate employé upon the same train is 
injured, the company wiU be liable. The instruction of the court 
upon the question whether or not the conductor was the fellow 
servant of the plaintifE was in harmony with this interprétation of 
the law. But it is urged that the plaintiff in this case was not an 
employé upon the train of which Bomick was the conductor, but 
was the foreman of a gang of bridge builders, in another and distinct 
department of the defendant's service, and that the fact» bring the 
case within the rule of Bandall v. Railroad Co., 109 U. S. 478, 3 Sup. 
et 322, and EaUroad Co. v. Hambly, 154 U. S. 349, 14 Sup. Ct. 983. 
In the BandaU Case, a brakeman working a switch for his own 
train was held to be the fellow servant of the engineer of another 
train upon an adjacent track. In the Hambly Case, it was held 
that the helper to a crew of masons engaged in building a stone cul- 
vert for the company upon its right of way was the fellow servant of 
the conductor and engineer of a passenger train, through whose 
négligence he was injured. In neither of thèse cases was the injured 
servant under the direction or control of the négligent servant. In 
the Hambly Case, the conductor of the train, while he was the head 
of a department, and therefore the vice principal of the railroad 
company, as to ail his subordinates upon the same train, was stUl 
the fellow servant of another employé of the company, not upon the 
train, but engaged in work in another department. The case at 
bar présents a différent state of facts. The plaintiff, Beaton, while 
he belonged to a department of the defendant's service entirely dis- 
tinct from that of the conductor ui)on whose train he was injured, 
was nevertheless, at the time of the accident, lawfully upon that 
train, and was subject to the personal control of the conductor. 
For the time being, he belonged to the train, and was in that de- 
partment. The head of that department (the conductor) owed to him 
the same duty of care and saf e transportation that he owed to the 
brakeman, the fireman, and the engineer of the train. It is true 
that in going upon the train, to be transported to his place of work 
as bridge carpenter, the plaintiff acted under the order of his immé- 
diate superior, the superintendent of the bridge-building department; 
but that superintendent had no control over the movements of the 
train, or of the conductor thereof. The train was not subject to 
his orders, but was in the charge of the conductor. The conductor 
had assumed charge by the direction of the chief train dispatcher. 
He occupied the same relation to the train and aU on board that 
was sustained by the conductor of the train in the Eoss Case. The 
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reason of the rule of the liability of the master for the servant's 
négligence, as declared in the Eoss Case and interpreted in the 
Baugh Case, does net consist in the fact that the conductor of the 
train was the superior oiïïcer of the injured servant, but rather in 
the fact that the latter was in the department of the fonner; and 
the conductor was held to be a vice principal, not because he could 
enforce the obédience of subordinate servants placed under his 
charge, but because he was clothed with the power to govem the 
inovements of the train which constltuted his department. The case 
of the plaintifE cornes within this interprétation of the reason of 
the rule of those décisions, for he was, at the time of receiving his 
injury, within the department of the conductor of the train, and 
subject to his control. The judgment is aflSrmed, with costs to the 
défendant in error. 
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(Circuit Court of Appeals, Sixth Circuit October 29, 1894.) 

No. 153. 

1. CONTRAOT op Sale— Rescission by Bellkb. 

Défendant contracted to seU to plaintiS a quantity of ore, to be dellv- 
ered in seven equal parts in each of seven months, the price to be also 
paid 'in equal installments In the same months. The contract contained 
a stipulation that, If plaintiff failed to make any payment for ten days 
after It was due, défendant should hâve the right to caneel the contract 
as to ail ore not delivered at the tIme of such default PlaintlfiC made 
the first three payments, but, not needing ail the ore, défendant delivered 
less than the amount ealled for by the contract durlng such three months. 
Plaintiff failed to make the fourth payment, and défendant refused to 
ship more ore untll the same v?as made. No more payments were made 
and no more ore shipped. Hdd, that the refusai to make further ship- 
ments was an exercise of the right reserved to défendant by the afore- 
said stipulation in the contract; that this did not amount to an absolute 
rescission of the contract, entitling both parties to be restored to their 
original positions, but entltled défendant to treat plaintiiï's failure to 
pay as a breach of the contract, justifying défendant in refusing to 
continue deliveries, and giving défendant the right to claim damages 
for such breach, while plaintiff was entltled to a return of the sums 
paid in excess of the prIce of the ore actually delivered. 

9. Paymbnt— By Notes. 

Plaintiff made the first two payments In notes, which were accepted 
by défendant, and ofCered notes for the third payment, which défendant 
refused to accept, but agreed to hold for a short time, until plaintiff 
should take them up In cash. Défendant afterwards negotiated the 
notes. Beld, that défendant was not entltled to treat plaIntlS as in 
default upon such third payment. 

8. Sales — Measure op Damages. 

The ore sold having never been separated from the mass In defendant's 
possession, anad- approprlated to plaintiff, and the title not having 
passed, the measure of damages for plalntlfiC's failure to take and pay 
for the undellvered ore was the différence between the contract prlce 
and the market price at the times when the several installments should 
hâve been delivered. 

In Error to the Circuit Court of the United States for the Eastem 
Division of the Northern District of Ohio. 
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ThisWaS 'an action by tfae Oherry Valley Iron Worts against 
the Fldreillcè Ifon River COïnpany. Défendant had judgment, and 
plaintiffbringa errer. 

Thls àcttoi;i was brought by the plalntiffi in error to recover a sum of 
money clàlkiied tb be due from the défendant by reason of an overpayment 
made by thfe plalntlff npon a cèntract of sale between the défendant, as. 
seller, aad the; plalntifC, as buyer, of a quantlty of ore from the défendant'» 
mines. The contract was in wrlting, bearlng date August 20, 1890. By it 
the défendant, the Florence Iron River Company, agreed to sell to tUe 
Cherry Valley Iron Works, and the latter company agreed to buy, 10,000 
tons of the Florence Iron River Oompany's ore, of Its standard qilali ty, at the 
priée of $3.75 pèr ton, maklng $37,500 for the whole purchasa ïhis total 
sum was to be pald In sçven equal payments of $5,357.14 each, on the 
15th day of October, November, December, January, February, March, and 
April foUoiving, respectlvely, and the ore was to be delivered In equal 
Installments durlng those months, correspondlng to the payments. Other 
stipulations were contained in the contract, but none of them are materlal 
to the présent controversy, except the one found at the end, which is In the 
following words: "And in case said party of the second part fails to make 
any or elthéf of the above-named payments for the period of ten days 
after the same becomes due, said Florence Iron River Company shall hâve 
the right tb cancel this contract for ail ore not delivered at the tlme such 
default is made." 

The plalntlfC made the payments due In October and November by its 
notes, payable In four months after thelr date, and payment in that mode- 
was accepted by the défendant, and crédit given for the amount thereof . 
In December the plaintifC was again proceeding to make the payment for 
that month in that way. But while the notes wére in the course of trans- 
mission to the défendant, the latter notified the plaintlfC that it was unwilUng 
to recelve that payment by notes, and tliat it would Insist upon payment 
in cash. It was, however, agreed that the défendants should hold the notes 
until the end of December, and that plalntlff should take them up wlth 
cash In the meantlme. They were not so taken up, but were negotlated 
by the défendant, and pald by the plaIntiflC on their maturlng, four months 
after their date. The plalntlff, not being ready to receive the ore, did not 
call for any dellvery untll November. Durlng that month 731 tons* in 
December 2,090 tons, and in January 145 tons were delivered. 

On the 27tb day of January, 1891, the plaintifC requested a resumption 
of shipment at the rate of five cars per day. But it had not made the 
January payment, and the défendant, on January 29th, refused to ship any 
more ore until both the Deceniber and January payments should be made. 
Matters continued iti that state until April 29, 1891, when, ail the payments 
having become due, the défendant demaiided payment for the unpaid bal- 
ance of the whole contract price, the balance being $20,665.40. The plalntlff 
subsequently ofCered to pay 25 cents per ton on ail the undelivered ore,, 
to be released from the contract. This was refused, the market value of 
the ore having gone down more than 50 cents per ton below the contract 
price. After April 29th further corcespondence ensued durlng the month 
of May, and untll the 15th of June. In this correspondence the défendant 
Inslsted upon. the payment of the contract price, .ind threatened that unless 
payment should be made the undelivered ore would be sold for account 
of the plalntlff, and the différence between the proceeds and the unpaid. 
purchase price would be charged against the plaintifC. On the 12th day 
of May th^ defeBdant wrote the plaintilî, saying: "As our final statement 
to you, ■çye rçlter^le what we bave heretof ore written,— that we propose to 
sell the ore iîpù refuse to talie, at the best market price, for your account, 
and hold yoiir, çûlûpany for the différence." And by letter of May 14tii the 
défendant répeats'"thls purpose. 

On June 15th the following letter was addressed by the défendant to the 
plaintifC: "Clev^la^d, O., June 15, 1891. J. H. King, Esq., Prest Cherry 
Valley Iron WbrkS, Painesville, 0.— Déar Sir: We beg to call your atten- 
tion to the following clause in the contract foi"' the purchase of ten thousand 
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tons Florence ore, entered Into by the Florence Iron River Co. and Cherry 
Valley Iron Works, under date of August 20, 1890: 'And In case the said 
party of the second part fails to make any or elther o( the above-named 
payments for the period of ten days after the same becomes due, sald 
Florence Iron River Co. shall hâve the rlght to cancel this contract for 
aJl ore not delivered at the time such default la made.' As your company 
is in default on several payments under said contract; as in our letters 
of May 12 and 14, 1891, we give you notice of what our action would be 
unless you promptly made the payments then long past due,— we beg to 
notify you that we hâve exercised the rlghts conferred upon us in the 
contract in accordance with the clause mentioned above, and hâve canceled 
the contract for ail ore now undelivered. Very truly yours, Tod, Stam- 
baugh & Co., Agts." 

Thereupon, the plaintiff demanded of the défendant repayment of the 
«um which It had paid upon the contract in excess of the sum due for 
the ore delivered at tie contract price; such excess being $5,146.27. This 
being refused, the plaintiff, on July 22, 1891, brought this action to recover 
it. On July Slst, nine days aftérwards, the défendant sold the undelivered 
ore for three dollars per ton, and credited the sum realized to plalntifC's 
account. The account, with this crédit entered, showed a balance against 
the plaintlfC of $335.83, for which sum the défendant, in its answer, set up 
a counterclalm. 

The case was tried by the court without a jury. The findlngs of fact 
were gênerai,— that the plaint\ff was not entitled to recover the excess of 
payment for which It sued to recover, and that défendant was entitled to 
recover the amount of its counterclalm. An opinion was filed, stating, in 
part, the facts which the court had found, and its conclusions of law. 
This opinion was filed on the same day with the flling of the gênerai 
findings of fact,— August 3, 1894. On the 7th day of September foUowlng, 
«, motion for a new trial was overruled, and judgment entered in accordance 
with the findings, to which the plaintiff excepted. During the trial, objec- 
tions and exceptions were taken to the admission of each of the several 
letters above referred to, except that of June 15, 1891. The court, against 
the plaintlff's objection, received a statement of the account between the 
parties, as prepared by the defendant's bookkeeper, not to prove the matters 
therein stated, but as the court's computatlon, if it should be found correct. 
The court aftérwards adopted the account as correct in the findings in the 
opinion before referred to, and it appears to form the basis of the judg- 
ment. The plaintiff also objected, upon the trial, to the évidence of the 
resale of the undelivered portion of the ore, but the court received it, and 
it was treated in the findings as an élément in measuring the damages for 
which the judgment was rendered. The évidence adduoed upon the trial 
Is contained in the bill of exceptions. 

Henderson, Kline & Toiles (Vii'gil P. IQine, of counsel), for plaintiff. 
Hoyt, Dustin & Kelley (A. 0. Dustin, of counsel), for défendant. 

Before TAFT and LUETON, Circuit Judges, and SEVEEENS, 
District Judge. 

Having stated the case as above, SEVEEENS, District Judge, 
■delivered the opinion of the court. 

Although the record in this case présents the objections and 
exceptions of the plaintiff in the court below in a crude and rather 
détective form, we think they are sufficient to require us to re- 
view the principal questions involved in the détermination of the 
correctness of the judgment, and, as their sufflciency for that pur- 
pose has no^t been controverted by the défendant, we shall not go 
into that subject for discussion in détail. 

In order to proceed to a right conclusion upon the matters in 
différence between the parties, it is necessary to ascertain what 
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ia thé ppoper construction of the contract, mentioned in tlie fore- 
going statement, of August 20, 1890, and especially of the stipula- 
tion, at the end thereof, whereby the vendor reserved the right 
to cancel the saine as to undelivered ore in case the vendee should 
fail to make the payments as agreed; for it is upon the construc- 
tion and eiffect of that clause in the contract that the controversy 
mainly turns. It will be convenient to consider, in the first place, 
what would hare been the effect of the contract had that stipula- 
tion been («nitted. In that case it would hare been a contract 
simply for the sale of 10,000 tons of ore, deliTerable in seven equal 
parts in each of the seven months named, for the price of $37,- 
500, payable in seven equal ihstallments, payable during those months 
respectively. The contract would hâve been entire, and would hâve 
bound the vendor to deliver the whole amount, and the vendee to 
pay the whole price. The f act that there were subordinate stipu- 
lations in regard to the dates of delivery and of payment would not 
break it up into separate contracts for each installment of the ore. 
It is sufacient to cite, upon this point, the cases of Iron Co. v. Nay- 
lor, 9 App. Cas. 434, in the English house of lords, and Norring- 
ton V. Wright, 115 U. S. 188, 203, 204, 6 Sup. Ct. 12. And, the con- 
tract being entire, as soon as the parties had entered upon its per- 
formance by partial delivery and payment, the mère failure of the 
vendee to make the subséquent payments would not of itself ab- 
solve the vendor from proceeding with the deliveries. It may be 
that a downright refusai to make payment, or other équivalent con- 
duct evincing a purpose to renounce the contract, would entitle the 
other party to treat the contract as abandoned, and relieve him 
from the obligation to proceed further in its exécution. Winches- 
ter V. Newton, 2 Allen, 492, In respect to the obligation of the 
vendee to accept delivery of the goods under such a contract, where 
the vendor fails to comply with its stipulations with regard to the 
time and mode of delivery, it was held in Norrington v. Wright, 
supra, that he was entitled to insist upon a continued adhérence 
to its terms. This was bècause they were of the substance of the 
thing contracted for. But the duty of the vendor, notwithstanding . 
a mère failure of the vendee to make payment of money, not evincing 
a renunciation of the contract, stands upon a différent ground, as 
pointed out in that opinion, and results, also, from a comparison 
of the actual décision in that case with other cases distinctly in- 
volving the vendor's duty in those circumstances, among them the 
case of Iron Co. v. Naylor, which it recognizes as authoritative. 

In View of the obligation, which the vendor in this contract would 
otherwise hâve assumed, to go on with its deliveries notwithstand- 
ing a failure to pay, the clause was added by which it could re- 
lieve itself of that duty in case it should flnd it to its interest to 
do so. It is somewhat plausibly contended by the défendant that 
the right resetvéd to "cancel this contract for ail ore not delivered 
at the time such default is made" was the power to obliterate 
the stipulations of the parties so far as they applied to the unde- 
livered ore, the exercise of which would untie the obligation of 
the vendee to answer for the damages produced by his preceding 
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failure to perform the contract, as well as the obligation of the 
vendor to make further delivery. But we do not think that this 
is the just construction of the language of that provision, or that it 
is the construction intended by the parties. In our opinion, it was 
intended to give an opportunity to the vendor, in the event of 
nonpayment, to «tand on that breach as a justification for its re- 
fusai to deliver the ore then undelivered, and treating the con- 
tract at an end, so far as its further performance was concemed. 
We cannot think that it was intended that the exercise of that 
right was intended to be foUowed by the conséquence of relieving 
the Vendée from responsibility for the very default which was the 
cause of the vendor's canceling the agreement to make further de- 
livery. The right of the party without fault to treat the obliga- 
tion to go further as at an end by reason of the nonperformance of 
the other party is sometimes spoken of in judicial opinions as a 
right "to cancel the agreement," whereupon the right would ac- 
crue to the party not in fault to sue for his damages. We think 
that the word must be deemed to hâve been used in that sensé 
hère. But the plaintiff contends that the letter of June 15th was 
in itself an unequivocal rescission of the contract as far as it re- 
lated to the undelivered ore, and put an end to the mutual obli- 
gations of the parties with respect to it. But it professed to be 
the assertion of the right secured by the contract, and upon the 
construction of the contract itself which we think is the right one 
the exercise of that right would not be foUowed by such consé- 
quences. Aside from that considération, we do not think the 
letter bears the construction which the défendant puts upon it. An 
absolute rescission implies that the parties are to be restored to 
their former position, and this would involve, among other things, 
the repayment of the excess of purchase price then in the hands 
of the vendor. This was not ofifered or proposed by it in the let- 
ter, and the purpose was plainly indicated to hold on to ail the 
vendee's obligations. This put such a limit upon the effect of 
the language used as to prevent it from operating as a rescission in 
the technical meaning of that term. In the case of Lumber Co. 
V. Bâtes, 31 Mich. 158, there was a contract for the sale of a quan- 
tity of lumber, to be thereafter delivered, at an agreed price, part 
of which was paid down. The lumber was not delivered as agreed, 
and, after much procrastination, the vendees addressed a letter to 
the vendors, in which, after reciting the tenus of the agreement, 
and the vendors^ breach thereof, they go on to say: 

"We shall aot, therefore, now acoept or recelve said logs on the contract, 
and shall look to' you for the money already pald you by us, and Interest 
thereon, and the note of ours you now hold, and for our damages sustained 
by your failure to perform the contract according to Its terms." 

The vendees then sued to recover back the considération which 
had been paid, upon the ground that the contract had been re- 
scinded, and recovered judgment. But, upon a writ of error to the 
suprême court, that court said of the plaintiff s eontention : 

"They could not, in any event, rescind in part, or hold it valid for one pur- 
pose and vold for another. They must rescind entirely, or not at ail. But 
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hère, aftiOT declarlng thelr intention to rescind, they say, further, 'we shall 
look toyiou for our damages sustained by your failure to perform the contrait 
accordlâf to Its terms.' ïhere belng no rescission estàtilislied In the présent 
case, tië jùdgment mùst bè reversed." 

And tToidge Campbell, in a concumng opinion, said of the letter: 

"I am satisfled that thç letter cannot be treated as a reselssion, even if the 
parties doùld then hâve rescinded. Taken altogether, it Is rather an asser- 
tion of a breaeh of the contract, and of such delay as would justify a refusai 
to accept the lumber agreed to be delivered, by reason of the breaeh, and a 
clalm of damages, Instead of a retum of the considération." 

That case bears a striking analogy to the présent case, upon 
that aspect of the controversy. 

This conclusion leada to the resuit that, upon the exercise of the 
right of cancellation pbovided by the contract after a failure to make 
the agpeed payment, the further performance of it was abandoned, 
and tiie aggrieved party had the right to pursue its remedy for the 
damages sustained by it in conséquence of the breaeh of the contract 
which wàs the cause of its abandonment. The plaintiff failed to 
make the December payment in the manner promised in its agree- 
ment, but remitted its notes instead of cash. This was at first ob- 
jected to by the défendant, but, upon an agreement of the plaintiff to 
take up the notes during that month, they were retained. They were 
not so paid. But they were retained by the défendant, negotiated 
by it, and afterwards paid by the plaintiff. We thihk the défend- 
ant, retaining and negotiating the notes, was not entitled to treat 
the plaintiff as in default in respect to the December payment. 
But the default in the January payment was absolute, and justifled 
the défendant in resorting to the privilège reserved, of refusing to go 
on with the deliveries on account of that default Its purpose to 
do this was distinctly indicated on the 27th of January, when it re- 
fused to deliver ore as requested. That refusai could only be justi- 
fled as an exercise of its élection to proceed no further on the 
contract. It is true it offered to surrender the position it had as- 
sumed, if the other side would make the defaulted payments, but 
correspondence on the subject was fruitless, and no agreement was 
ever reached thereafter in respect to it, and on May 15th foUowing 
it finally gave notice that negotiations were at an end, and, in effect, 
that it adhered to the proposition that the contract would be treated 
as canceled. The défendant stood upon the ground it had taken 
in January, and it must be taken to hâve elected to treat the contract 
as broken by the default in making the payment due in January. 
Upon this View of the nature of the contract, the admission of the 
letters which passed between the parties between the 29th of January 
and 15th of June, if erroneous, was harmless, for they would not 
change the contract or the rights and obligations of the parties. 

The position of thé parties, therefore, was this: The plaintiff 
was entitled to recover the amount which it had paid in excess of the 
contract price of the quantity of ore actually delivered; and the de- 
fendant was entitled to recover, by way of counterclaim, the damages 
which it had sustained from the plaintiff's breaeh of the contract 
which had, on account of such breaeh, been "canceled" by the de- 
fendant. As to the amount of excess of payment by the plaintiff, 
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there is no dispute. In regard to the measare of defendant's dam- 
ages, we think the court below erred in adopting a rule wMch. was 
net applicable. The défendant, entertaining an erroneous concep- 
tion of the means which it was entitled to adopt to fix the amount 
of its damages, gave notice, in its letter of June 15th, of its purpose 
to sell the undelivered ore for account of the plaintiff, and hold the 
latter for the différence between the price realized from the sale and 
the contract price; and this purpose it carried into effect on July 
31st, nine days af ter the suit was commenced. The sale in this case 
was of goods to be taken from a mass. The subject of the bargain 
was not, therefore, identified at the time when it was made. It is 
true that the goods might afterwards be identified by a séparation 
from the mass, and the appropriation, by the rendor, of the portion 
thus identiâed, to the contract. Blackb. Sales, 128; Benj. Sales, 
358 et seq.; Claflin v. Railroad, 7 Allen, 341; Bank v. Bangs, 102 
Mass. 291. This is because his authority to make the appropriation 
is implied in the contract. 

If the subject-matter is identified when the contract is made, the 
title passes to the vendee, in the absence of controlling stipulations. 
When the subject-matter is subsequently identified by its appropria- 
tion to the contract, the title passes at the time of such appropriation. 
But when there has at no time been identification of the subject, the 
title remains in the vendor. In those cases where the title has 
passed before the contract is broken, and the rights of the parties 
hâve been converted into claims for damages arising from the breach, 
the nature and kind of remédies to which the vendor may resort 
is the subject of much controversy in the opinions of the courts. 
There is high authority for the proposition that the vendor, in such 
a case, may, among other remédies, by virtue of a species of lien for 
the purchase price, sell the goods as those of the vendee, and hold 
the latter for the différence between the price obtained and the con- 
tract price. This was the remedy resorted to hère. It is not nec- 
essary for us to décide whether the vendor has this remedy in the 
class of cases just mentioned. It is clear that this case does not 
belong to that class. Hère, the title never passed, and the goods at 
ail times remained the property of the vendor, subject to any dis- 
position it might be pleased to make of them, until it finally sold them 
on the market to other parties. The implied authority of the vendor 
to segregate the goods and appropriate them to the contract had long 
previously expired. In such cases the rule is gênerai, if not uni- 
versal, that the measure of the damages which the vendor may re- 
cover is the différence between the contract price and the market 
price at the time fixed by the contract for delivery. 2 Sedg. Dam. 
(8th Ed.) § 753; Boorman v. Nash, 9 Barn. & C. 145; Phillpotts v. 
Evans, 5 Mees. & W. 475 ; Eipley v. McCIure, 4 Exch. 345 ; Leigh v. 
Paterson, 8 Taunt. 540; Brownlee v. Bol ton, 44 Mich. 218, G N. W. 
657; Keller v. Strasberger, 90 N. Y. 379; Zuck v. McClure, 98 Pa. 
St. 541. In the présent case the parties had, by mutual concurrence, 
postponed part of the October, November, and December deliveries, 
bat to no deflnite time, and the parts of the ore which had been thus 
passed over, at the date of the cancellation, were then due. The 
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olii^ir )[ns]t^ments, being those for Jamiary, February, March, and 
April, Ti^f pp deliverable in any part of each. of such montas, and it 
would seeni that the average value dnring the month would be th.e 
just basis of comparison for the market price. 

The défendant elected on the 29th of January, 1891, to treat the 
contract a& broken. That was the inévitable inference to be drawn 
from its refusai to go on with it. And, having once made its élec- 
tion, was bound by it, unless the parties should thereafter substitute 
some new agreement, wMch, as we hâve already eaid, was not done. 
The proceeding of the défendant in making the. sale on July 31st 
of a quantity of ore equal to the remaining portion thereof, for ac- 
count of the plaintiffs, was whoUy unauthorized, and proof thereof 
was immaterial. Nor was it admissible to prove the actual market 
value of the ore. It was several months later than the time to which 
such proof would be relevant, and it is distinctly shown that the 
priée was steadily sinking during that period. The date was too 
remote to furnish any reliable basis for estimating the value of the 
ore at the dates whén it was deliverable. But it further appears 
that the court made the plaintiff responsible for this sale in July, and 
made it the basis of the defendant's recovery. It follows, ti'om what 
we havç said, that this was errer. There is no flnding in regard to 
the value of the ore at the time flxed by the contract for the deliveries, 
and we hâve not the data for ordering the proper judgment. The 
judgment of the circuit court will therefore be reversed, with direc- 
tions to award a new trial. 



In re CERTAIN MBRCHANDISB. 

(Circuit Court, D. Massachusetts. November 23, 1894.) 

No. 188. 

Appeal— Rbvibw tjndeb Cottoms Administrative Act— Pétition— Dismissal. 
Though the customs administrative act of 1890 (section 15), provlding for 
an appeal, requires security for costs on the original application for 
revlew by the Importer, and the practlce of the court conforms thereto, 
an applica,tion filed when the statute was new, and when there was no 
express rule of court deflnlng what the security should be, and prosecuted 
In good falth by counsel, who dld not understand that the statute re- 
quired security at the outset, wlU not be dlsmissed because security was 
not glven when the application was made, if the ordlnary cost bond 
In the sum of $50 is filed wlthin the time named in the ruling on the mo- 
tion to dlsmiss. 

Pétition by Schoellopf, Hartford & Maclagan, Limited, for review 
under the customs administrative act of 1890. Heard on motion 
by the govemment to dismiss. Motion denied on conditions. 

Josiah P. Tucker, for petitioner. 

Wm. G-, Thompson, Asst U. S. Atty. 

ALDEICH, District Judge. This is a pétition by the importer for 
review under what is known as the "Customs Administrative Act 
of 1890," and there is no security for costs. Section 15, providing 
for review and appeal, requires that "on such original application 
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and on any such appeal security for damages and costa shall be 
given as in the case of other appeals in which the United State* is 
a party." The govemment moves to dismiss on tlie ground that 
the statute as to security for damages and costs has not been com- 
plied with, but insists only upon the provision as to security for 
Costa. Unquestionably, the statute requires security for costs to be 
fumished with the original application. We understand the practice 
in the Second circuit conforms to this idea. In view of the facts,how- 
ever, that the statute was comparatively new at the time this péti- 
tion was flled, that there was no express rule of court on the subject 
defining what the security should be, and that counsel by afifldavit 
establishes that the pétition is being prosecuted in good faith, and 
that the statute was not understood by him as requiring security at 
the outset, I am disposed not to grant the motion to dismiss, except 
upon the following condition: The pétition will be dismissed un- 
less the petitioner, on or before December 2, 1894, files with the 
clerk the ordinary cost bond in the sum of |50. And leave is grant- 
ed to the petitioner to file such security within such time, as of the 
date of filing the original application. The clerk will enter the 
same order in Nos. 173, 190, 236, 273, and 290. 



In re CERTAIN MERCHANDISB. 

(Circuit Court, D. Massachusetts. November 23, 1894.) 

No. 237. 

C0STOM8 DuTiEs— Classification — Woolen Cloaks Lined and Tbimmbd with 
Fur— AcT 1890. 

Cloaks of woolen cloth, llned and trimmed about the neck, sleeves, 
front, bottom, and back with fur, and not réversible, are dutiable at 
41^ times the duty on unwashed wool of the flrst class, and 60 per cent, 
ad valorem, as cloaks "or other outside garments for ladies, and children's 
apparel * * * composed wholly or in part of wool, * * * made 
up or manufactured wholly or in part," etc., under paragraph 397 of the 
act of 1890, and not at 35 per cent, ad valorem, under paragraph 461, 
as manufactures of leather, fur, or of which thèse substances or either 
of them is the component material of chief value, "ail of the above not 
specially provided for in this act," etc., though fur is a component 
material of chief value In such cloaks, since they are "specially pro- 
vided for" by the former paragraph. 

Pétition by Alanson W. Beard for review of the questions of law 
and fact involved in the décision of the board of United States gên- 
erai appraisers in respect to a duty imposed on merchandise im- 
ported by C. F. Hovey & Co. in 1892. Décision of board reversed. 
Décision of collecter afflrmed. 

Wm. Gr. Thompson, Asst. U. S. Atty., for petitioner. 
Josiah P. Tucker, for importer. 

ALDEICH;, District Judge. This is a pétition for review of the 
questions of law and fact involved in the décision of the board of 
United States gênerai appraisers in respect to a duty imposed upon 
an importation from Germany by C. F. Hovey & Co. in 1892. Para- 

v.64F.no.5— 37 
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^pi('8Ô7 *dE the act of 1890 esteibliehes a duty of 4J times the dutj 
iffipdsëfl' ôfl unwashed wool of theftrst clasi, a;ad, in addition thereto, 
60 ifer'ièëittim. ad Talorem, "on cloaks, dolmans, jacketà, talmas, 
ulsters |Ôr otiier outsidê garments for ladies' and cMldren's apparel 
and goëds of simllar description, or used for like purposes, composefl 
wKolly di? in part of trooI, worsted, the hair of thé camel, goat, alpaca 
or other: animais, made up or manufactured whoUy or in part," etc. 
The article of import in question was invoiced with 15 other gar- 
mente as "réady-madé ladies' woolen garments," and entered by the 
iniporter as "German èarments.'' It was a long, outside garment 
of 'wèbiëh cloth, lined wiflb: fur, and the trimmings and ornamentations 
abôtit 'éhe nèck, sleeves, front, bottom, and back were likewise of fur. 
The tiàsic 6r structural toateriaJ, however, was wool. In other words, 
it was acloth cloak, lined and trimmed with fur. The garment was 
not rel^Mblë, and therefore was in no sensé a fur garment lined 
wiit élôth. The petitiotter claims that the article of import was 
dutiable uïider paragràjjh 397, while the importer contends that it 
rightîully cGm.es withîn the provisions of paragraph 461 of the act of 
1896, mich pré vides an ad valorem du^ of 35 per centum. The 
latter paragraph describes "manufactures of leather, fur, gutta- 
percha, vulcanized India rubber known as hard rubber, human 
hair, * * * or of which thèse substances oi either of them is 
the component material of chief value, ail of the above not spe- 
cially provided for in this act," etc. Unquestionably this paragraph 
is broad ènough and suflieiently explicit to embrace the article of 
import in question, were it not specially covered by the earlier pro- 
visions of the same act. It is clear, however, that the purpose of 
congress was to exchide from the gênerai provisions of this paragraph 
ail articles of manufacture speeifically provided for elsewhere in 
the act. So we come to the question whether the article of importa- 
tion is covered by the description embraced in paragraph 397. I 
think it is. It would be difficult to employ words more clearly and 
unmistakably descriptive of a manufacture consisting of various 
component materials than those used in paragraph 397, "on cloaks, 
* * * or other outside garments for ladies' and chOdren's ap- 
parel, * • • composed whoUy, or in part of wool « • * 
made up or manufactured whoUy or in part," etc. The garment 
was a cloak. The structural part of the garment was not in part 
but wholly of 'WOolen cloth, lined and omamented with fur, and as 
such is specially provided for by this paragraph, It is true that fur 
was a component material, and that it was of chief value, but this 
fact does not relieve the article of import from the opération of the 
terms of paragraph 397, for the reasbn that the idea of chief value 
expressed by paragraph 461 is by the terms of the same paragraph 
limited to articles not specially provided for elsewhere. The argu- 
ment presented that fur was the component material of chief value, 
and that the duty under paragraph 397 is disproportionate, is a 
strong équitable argument. It is apparent, however, that congress 
intended to lay a spécifie duty upon the manufactured wool enter- 
ing into this class of garments, and also an àrbitrary ad valorem 
duty on the value, incîuding, of course, the component materials used 
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in connection therewith; and, as said by Nelson, J., in Reimer v. 
Schell, 4 Blatchf. 328, 330, Fed. Cas. No. 11,676, in speaking of articles 
of importation: "The proper inquiry is as to their qualities and 
characteristics, with a view to ascertain whether they corne witàin 
the description. If they do, no argument can take them ont of th.e 
rate of duty whioh bas been imposed." Section 397 is a désignation 
of articles by spécial description (Barber v. Schell, 107 U. S. 617, 
2 Sup. et 301), and it would seem that the article of import is plainly 
within such description. Holding thèse views, the décision of the 
gênerai appraisers must be reversed, and that of the coUector af- 
flrmed, and it is so ordered. 



THE C. G. WHITE. 

THE C. G. WHITE et al. v. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit. November 2, 1894.) 

1. CnsTOMs Laws — Vioi/ATiON — Pbkaltt of Mastbk and Math— Liabilitt dp 

Vessbl. 

Kev. St. § 3088, providing that when a vessel, ita owner or master, has 
become subject to a penalty for violation of revenue laws, It shall be 
holden therefor, does not render it llable for a penalty imposëd on its mate 
under section 2867, maklng the master and mate respectively llable for a 
penalty where the cargo of a vessel Is unladen wlthout authority of the 
customs offlcer. 

2. Bame— Enforcbmbnt. 

Under Eev. St. § 3088, providing that, when a vessel's master has be- 
come subject to a penalty for violation of revenue laws, It shall be holden 
for the payment thereof, and may he seized and proceeded against to 
recover the penalty, the lien may be enforced by libel of the vessêl wlth- 
out judment being flrst obtained against the master. 

Appeai from the District Court of the United States for the Dis- 
trict of Alaska. 

Libel by the United States against the schooner C. G. White. 
Decree for libelant Libelee and H. P. Lauritzen and others, claim- 
ants, appeai. Modifled. 

Andros & Frank, for appellants. 
Charles A. Garter, U. S. Atty. 

Before McKENNA and GILBERT, Circuit Judges, and HAWLEY, 
District Judge. 

GDJBERT, Circuit Judge. The schooner C. G. White cleared from 
the port of San Francisco on the 31st day of January, 1893, bound for 
a hunting and flshing voyage. She had on board only ballast and 
sea stores, guns and ammunition, and hunting and flshing gear. 
She was obliged to put into Honoluhi to leave mail and get water. 
She was compelled by the authorities there to make entry at the 
customhouse before landing her mail or procuring water. She re- 
mained there 14 hours, and took on board nothing but water. She 
then proceeded to sea, and on March 18th she was compelled to put 
into the port of Yokohama to repair her rudder head, which had 
become shaky and was unsafe. The repairs required five days. By 
the laws of the port, a vessel, after being at anchor 48 hours, was 
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ceqniiéd to enter at the customhotise. The schooner therefore made 
eBtty,!JïBt nothing was unladen from her, and nothing was taken 
on beaMii e:çGept water and food for the crew. After clearing from 
this port,* the vessel proceeded uî)on her voyage, and when off the 
Jàpàn coa«it the first seals were caught Thereafter, proceeding to 
the itiàskian waters, she touched at Senak Island, where it was 
learned thàt the schooner Czarina was in Caton harbor. The White 
proceeded thither to get niaU from the Czarina, and while there the 
master of the White requested the master of the Czarina to take 
to San Francisco the skins of the seals that had been caught off the 
Japan coast, and they were accordingly transf erred. The vessel was 
seized npon a libel for information flled in the district court of the 
United States for the district of Alaska, alleging that the acts above 
set forth are a violation of section 2867 of the Eevised Statutes of 
the United States, whereby the vessel had become forfeited to the 
United States. The vessel was claimed by the master for the own- 
ers, and an answer was flled by the claimants, denying that the 
master, mate, or vessel had become liable for a penalty, or the ves- 
sel to forfeiture. A decree was entered adjudging that the United 
States hâve judgment àgainst H. P. Lauritzen and J. Oarlton, wûo 
were respeçtively the master and the mate — 

"For the sum of one thousand dollars each, aggregatlng two thousand dol- 
lars in ail, and the costs of thjs suit, and that, unless sald jndgment and 
costs are paid, due process be issued against the said schooner C. G. White, 
and sald vessel be sold, and that ont of the proceeds of such sale said judg- 
ment and oosts and aecrnlng costs be pald." 

Section 2867 of the Revised Statutes provides as foUows: 
"If after the arrivai of any vessel laden wlth merdiandlse, and bound to 
the United States, withln the llmits of apy collection district, or within four 
leagues of the coast, any part of the cargo of such vessel shaU be unladen, for 
any purpose- whatever, before such vessel bas corne to the proper place for 
the discharge of her cargo, or some part thereof, and has been there dulyauthor- 
ized by the proper offlcer of the customs to unlade the same, the master of such 
vessel and the mate, or other person next in command, shall respeçtively be 
liable to a penalty of one thousand dollars for each such offense, and the 
merchandlse so unladen shaU be forfeited," etc. 

Section 3088 provides: 

"Whenever a vessel, or the owner or master of a vessel, has become subject 
to a penalty for a violation of the revenue laws of the United States, such 
vessel shall be holden for the payment of such penalty, and may be seized 
and proceeded against summarily by libel to recover such penalty." 

The appellants contend flrst that the vessel was not liable for 
the penalty imposed upon the mate. The terms of thèse statutes 
are plain, and require no interprétation. There is no provision by 
which the vessel can be holden for the penalty which is denounced 
against the mate. Unless the vessel has herself incurred the pen- 
alty, it is only the owner or the master whose acts in violation of the 
revenue laws render her liable to seizure. So far, therefore, as the 
decree attempts to hold the vessel subject to sale for the penalty of 
|1,000 incxirred by the mate, it is erroneous. 

It is contended further that the judgment against the master and 
the mate for the aggregate sum of $2,000 is void for the reason that, 
in a proceeding in rem against the vessel, a judgment in personam 
cannot be rendered against i)ersons who were not parties to the rec- 
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ord, nor served with process, and that a decree to enforce such judg- 
ment is void. So far as concems thé power Of the court to enforce 
the lien upon the vessel without first obtaining judgment for the pen- 
alty, the appellauts' contention is not in accord with the reasonable 
and fair éonstruction of the statute, nor with the authorities. The 
Missouri, 3 Ben. 508, Fed Cas. No. 9,652; Id., 9 Blatchf. 433, Fed. 
Cas. No. 15,785; U. S. v. The Queen, 4 Ben. 237, Fed. Cas. No. 16,107; 
Id., 11 Blatchf. 416, Fed. Cas. No. 16,108. In thèse décisions it is 
held that the words, "holden for the payment of such penalty," are 
intended to create an original liability upon the part of the vessel 
for a penalty equal to that imposed ui)on the owner or master, and 
that the provision for the seizure of the vessel and the summary pro- 
ceeding against her precludes the idea of delay, and carries the mean- 
ing that the seizure and proceeding may be predicated directly upon 
the unlawful act whereby the penalty is incurred, and without pre- 
liminary action or proceeding to establish the liability of the owner 
or the master. The district court undoubtedly had the power to 
decree the sale of the vessel on accouut of the penalty incurred by 
the master, in the sum of $1,000 and costs, and the cause wîll be 
remanded to the district court, with instructions to modify its decree 
in aceordance with this opinion. 



itUSSELL V. KERN. 
(Carcult Court, E. D. WIsconsin. September 13, 18M.) 

L Patents— Identity of Invbktion. 

It appeared on demurrer that certain patents to George T. Smith (Nos. 
187,923, 194,539, 208,936, 236,101, and 258,142), for machines for mlddllnga 
purlfylng and flonr dressing, covered the same Invention shown and de- 
scribed in prior and expired patents to the same inventer. Beld, that the 
question of Identity Is one of law, which can be determlned solely from 
the face of the patents. Heald v. Bice, 104 U. S. 737; Miller v. Manu- 
facturing Co., 14 Sup. Ct. 310, 151 V S. 186. 

2. Same— Extension of Monopoly. 

The patents are invalid, as operating to extend the monopoly beyond the 
perlod allowed by law. Miller v. Manufacturing Oo., supra; Oval Wood 
Dish Co. v. Sandy Creek Wood Manuf'g Co., 60 Fed. 285. 

B, Same — Validiïy — Pbeliminakt Hearing. 

Where a demurrer raises the question of invalidlty on a preliminary hear- 
Ing, while the question is ordinarily left to final hearing, it may be deter- 
mlned on preliminary hearing, where the issue is squarely presented on the 
face of the complalnant's blll. 

This was a suit by John H. Bussell against John F. Kern for the 
infringement of certain patents, hereinafter enumerated in the opin- 
ion of the court. There was a demurrer to the original amend- 
ed bill (58 Fed. 382), and, the bill having been further amended, 
the défendant agaln demurs. 

George E. Sutherland, for complainant. 

H. C. Gridley and Samuel Howard, for défendant 

SEAMAN, District Judge. The défendant demurs to au amended 
bill, alleging ownership in complainant and infringement by défend- 
ant of 10 several letters patent, issued to George T. Smith, for ma- 
chines for middlings purifying and flour dressing, and for process, as- 
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serted as. cooptijjutingQjie compact niachme. Copies of thé patenta 
are annexe^ îo and made part of theibill of complaint, aad are num- 
bered and dated a» f ollows : First, ; No. 138,898, issued December 10, 
1872, on application filed October 21, 1872, for macMne for dressing 
flour; second, No. 137,495, issued April 1, 1873, on application flled 
October 1^ 1872, for process of manufacturing flour; third, No. 154,- 
770, issued September 8, 1874, on application flled August 17, 1874, 
for flour-dressing mafiMne; fourth, No. 158,992, issued January 19, 
1875, on application flled May 20, 1872, for midcUings-purifying ma- 
chine; fifth, No., : 164,050, issued June 1, 1875, on application flled 
July 12, 1871, for machine for dresging flour and middlings; sixth. 
No. 187,923, issued February 27, 1877, on application flled Decem- 
ber 28, 1876, for middlings purifier; seventh. No. 194,539, issued 
August 28, 1877, on application filed September 8, 1874, for mid- 
dlings purifier; eighth, No. 208,936, issued October 15, 1878, on ap- 
plication flled August 29, 1878, for middlings purifier; ninth. No. 
236,101, issued December 28, 1880, on application filed November 2, 
1880, for middlings purifier; tenth, No. 258,142, issued May 16, 1882, 
on application filed January 4, 1873, for middlings purifier. 

This case was before the court upon demurrer to the original 
amended bUl, and demurrer overruled. 58 Fed. 382. The bill of 
complaint has been further amended, and new points are now raised 
by demurrer. The following allégation in the original bill is now, 
among other changes, omitted, viz. : 

The complalnant further shows, upon Inforinatlon and belief, and charges 
the fact to be, that It is impossible to assess damages or estimate profits 
arlsing singly from the use of one of the devices covered by the George T. 
Smlth's patents above mentioned, or any comblnation thereof less than the 
whole of them, and that damages cannot be assessed or profits determined 
In any other way, than by taking the George T. Smlth's middlings-purifylng 
machine as a wnole, as the same has been used by the défendant, aud as- 
sessing damages or estlmating profits for the use of sald machine as a 
whole, and damages caundt be assessed or determined ta parts or for parts 
thereof. 

This allégation was deemed material at the former hearing to save 
for considération the earlier and expired patents, as entering iuto 
the asserted compact machine. 

The original bill was flled May 31, 1892, after the following of 
the patents in suit had expired, viz.: No. 133,898, of December 10, 
1872; No. 137,495, of April 1, 1873; No. 154,770, of September 8, 
1874; No. 158,992, of May 20, 1872. And No. 164,050, which was 
dated June 1, 1875, expired immedîately thereafter, and before re- 
turn of subpoena, and appears fuUy anticipated by No. 133,898. No 
claim to relief in equity could be based upon either of thèse expired 
patents. The objections which are now raised to the remaining 
and unexpired patents are serions, and, if well taken, are fatal to 
any relief hère. 

1. The objection which wiU be first considered is that the inven- 
tion shown and described in the later and unexpired patents is the 
same invention shown and described in one or the other of the prior 
and expired patents issued to the same inventor. Thèse prior pat- 
ents are each fully disclosed by the bUl as entering into a cause of 
action. Comparing their spécifications and drawings with those 
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of the later patents, .nd in the light of the summary of mechanical 
éléments claimed for each, as set ont in the brief for complainants, 
I can flnd no escape f rom the conclusion that thèse later patents are 
covered by those of earlier issue, and are invalid, under the rules 
clearly stated in the récent case of Miller v. Manufacturing Co., 66 O. 
G. 845, 151 U. S. 186, 14 Sup. Ct. 810; also, in Oval Wood Dish Co. v. 
Sandy Creek Wood Manuf g Co., 66 0. G. 1895, 60 Fed. 285. ïhe dif- 
férences seeni to be in phraseology and not in device. Their allow- 
ance would "operate to extend or prolong the monopoly beyond the 
period allowed by law." For this comparison, it does not seem that 
aid could be afforded by extrinsie évidence; but the question of 
identity is one of law, which can be determined solely f rom the face 
of the patents. Heald v. Eice, 104 TJ. S. 737; Miller v. Manufac- 
turing Co., supra. It is not a question of patentable invention, in 
the gênerai sensé, or of inquiry into the prior state of the art, but 
only whether or not the subséquent patents are mère duplications 
or aggregations of the prior patented devices of the same inventer, 
set ont in the same bill. While this détermination would ordinarily 
be left to final hearing, it seems so squarely presented on the face 
of this bill that exception may well be made in favor of the prelim- 
inary ruling hère called for. 

2, The further point is urged that It appears from the face of the 
bill that the complainant is the assignée only of rights hère under 
letters patent No. 133,898, and another patent, not in suit. This in- 
volves a construction of the instruments of assignment, and beyond 
any considération deemed necessary at the former hearing, if it be 
assumed that the amended bill excludes the granting of any relief 
under No. 133,898, as an expired patent. This point impresses me 
as well presented by demurrer, because the bill distinctly pleads 
thèse sources of title as allégations of title in complainant; and I 
think there is much force in the objection that the assignment may 
not be held applicable to the later patents, but, in the view reached 
upon the preceding point, do not flnd a décision necessary. 

The questions hère raised are fundamental, and if they can be de- 
cided at the threshold, and I am right in my views, it will prove a 
great saving to ail parties to hâve them now determined. If I am 
mistaken, the correction can be had by an appeal before the large 
expense in préparation for final hearing shall be incurred; and, in 
anticipation of that course, I hâve not deemed it necessary to extend 
this opinion beyond a statement of my conclusions, especially as there 
are so many demands upon my time. The demurrer will be sus- 
tained, and the biU dismissed for want of equity. 



SMITH et al. v. UNION IRON WORKS. 

(Circuit Court, T>. Minnesota, Fourth Division. November 26, 1894.) 

1. Patent— CoMBiNATiON oF Old Devices. 

Cîaims 1 and 3 of tbe patent to Fredericlî Armstrong, No. 445,647, dated 
February 3, 1891, for an improvement in the sliifting device on gang edgers, 
held valid in view of tiie évidence, and its use by the défendant enjoined. 
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a. Samb— Prima Facib Evidence. 

Tbe Issuancse of a patent 1s prima fade évidence of usefulness. novelty, 
and patentabllity, whlCh can be overcome only by rellable and certain 
proof. 

& Samb— Vamd Gombinaxion. 

A comblnatlon I^,yalld when the several éléments of whlch it Is com- 
posed produce, by thelr joint action, a new and useful resuit, or an old 
resuit In a cheaper and more advantageous way. 

This was a suit by Henry H. Smith and Alvarado Eichiardson, 
copartners trading as Smith & Bichardson and as the Diamond Iron 
Works, against the Union Iron Works, to restrain the inf ringement 
of certain letters patent. 

Paul & Hawley, for complfl,inants. 
P. H. Gunckel, for défendant 

NELSON, District Judge. This is an action brought against 
défendant, the Union Iron Works, of Minneapolis, Minn., by com- 
plainants, for infringement of patent No. 445,647, dated February 3, 
1891, granted to them as assignées of Frederick N. Annstrong. The 
infringei^ent aUeged is with respect to the flrst and third claims, 
which read as follows: 

"(1) In a gang edger, the comblnatlon, wlth the movable saws, of a statlonary 
shaft, 13, extendlng across the machine, the guide bar arrangea below sald 
shaft, the bars, 21, mounted upon sald shaft, 13, each provlded with a recess en- 
gaglng sald guide bar, 15, the saw guides secured to the upper ends of sald 
bars, and engaglng sald saws, and the plroted levers engaging sald bars, 
substantlally as described." 

"(3) The comblnatlon, with the saws arrangea to move longitudinally upon 
the saw arbor, of the transverse statlonary shaft, 13, the guide bar, 15, ar- 
ranged below sald shaft, the bars, 21, mounted upon sald shaft, 13, and en- 
gaging. sald guide bar, the saw guides mounted upon sald bars, the curved 
projections, 27, upon sald bars, and the pivoted levers, 29, engaging sald pro- 
jections, 27, substantlally as described." 

The patentée claims, by a combination of old devices, to hâve 
invented a certain new and useful improvement upon the shifting 
devices used in gang edgers. Défendant admits that it manufac- 
tured a gang edger with a shifting device practically the same as 
complainant's, and upon examination I am of opinion that the 
slight change in the fonn of the fastening of the guide bar is not 
a substantial différence, and that the defendant's shifting device 
is an infringement, if the Annstrong patent can be sustained. 

Défendant contends that the patent is invalid, and that, in view 
of the prior state of the art, Armstrong's improvement did not eon- 
stitute invention, but was the product of mère mechanical skill. 
The issuance of a patent is prima facie évidence of patentabllity, use- 
fulness, and novelty; and this presumption can be overcome only by 
reliable and certain proof. It is well established that a combination 
is valid when the several éléments of which it is composed produce, 
by their joint action, a new and useful resuit, or an old resuit in a 
cheaper and more advantageous way. I think the évidence fairly 
shows that a better and more advantageous resuit has been obtained 
by the complainant's device, and I do not think the patent has 
been proved to be void for want of novelty. 

A decree for an injunction will be entered, each party to pay ita 
own costs. 
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HUNT BROS. FRUIT-PACKING CO. V. OASSIDAY. 

(Circuit Court of Appeals, Nlnth Circuit October 29, 1894.) 

No. 15T. 

1. Patents— Dam AGEB fob Infbingembnt. 

A jury eau properly apportlon ail damages to the second claim of a 
patent when there Is évidence tending to show that the royalty whlch 
the patentée had recelred was for thls clalm alone, and that the improve- 
ment covered by the flrst clalm was not only valueless, but was a deti.- 
ment to the machine. 

S. Samb. 

Where damages cannot be assessed upon the basls of a royalty, nor on 
that of lost sales, nor on. that of hurtful compétition, the proper method 
of assesslng them is to ascertaln what would hâve been a reasonable 
royalty for the Infrlnger to hâve pald, and It is the legitimate province 
of a jury to détermine thls fact. McKeever v. U. S., 14 Ct. Cl. 414; 
Ross V. Rallway Co., 45 Fed. 424; Royer v. Coupe, 29 Fed. 371; Cary 
V. Manufacturing Co., 37 Fed. 654. 

8. Same. 

Where there is no data from whlch the value of a royalty can be cal- 
culated wlth mathematical certalnty, the damages, llke damages in many 
other classes of cases, are calculable upon such évidence as it Is in the 
nature of the case possible to produce. 

In Error to the Circuit Court of the United States for the North- 
ern District of Califomia. 

This was an action at law by John W. Cassiday against the 
Hunt Brothers Fruit-Packing Company to recover damages for the 
infringement of certain letters patent. There was a judgment 
for plaintiff, which was rêver sed upon writ of error sued out by de- 
fendant, and the cause remanded for further proceedings. 3 C. C. 
A. 525, 53 Fed. 257. At the second trial there was also judg- 
ment for plaintiff. Défendant brings error. 

Wheaton, Kalloch & Kierce, for plaintiff in error. 
Estee & Miller, for défendant in error. 

Before GILBERT, Circuit Judge, and MOEEOW, District Judge. 

GILBERT, Circuit Judge. This writ of error is brought to re- 
view the judgment upon a second trial of an action at law for 
damages for the infringement of letters patent No. 172,608, of 
date January 27, 1876, issued to John W. Cassiday, for improve- 
ments in drying apparatus. The improvements covered by the 
patent refer to that class of fruit driers known as "stack driers," 
and are embraced in two claims, — the first, for a System of flues 
for distributing hot air through the stack of trays at différent 
points; the second, for a mechanism to raise the fruit trays ver- 
tically, so that a tray may be inserted at the bottom of the stack, 
and be gradually raised in the process of drying, and finally re- 
moved from the top. Only the second claim was shown to hâve 
been infringed. At the flrst trial, the patentée, in endeavoring to 
establish the measure of damages by proof of an established roy- 
alty, fumished proof that the royalty which had been received was 
for the entire machine, including both the claims of the patent, 
and did not attempt to segregate the amount due to each claim. 
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Upon writ of error to this court the judginent was reversed (Pack- 
ing Oo. T.. Caasiday, 53 Fed. 257, 8 0. G. A. 525), the court hold- 
ing that:,"the proof of a license fee for two improveqients in fruit 
driers is not compétent in order to show the damages sustained 
by an infringement of one of thèse improvements." 

Upon the second trial it is assigned that the court erred, flrst, 
in refusing to charge the jury to find nominal damages only. This 
instruction was asked upon the theory that the évidence in the 
second trial, as upon the first, failed to apportion the amount of 
the royalty receiyed by the patentée to the respective claims cov- 
ered by the patent. This contention is not sustained by the bill of 
exceptions. It there appears that upon the second trial there was 
évidence tending to show that the royalty which the patentée had 
received was for the secénd claim of his patent alone, and that the 
improvement cpvered by the first claim was not only valueless, but 
was a détriment to the raachine. Under such testimony the jury 
could properly apportion ail the damages to the second claim, 
and it would hâve been error to charge as requested by the plain- 
tiff in error. 

It is further assigned as error that the court instructed the jury 
as follows: 

"But you hâve a right toi consider wliat would hâve been a reasonable 
royalty for the défendant to hâve paid, and fix the damages at that sum. 
In determinjng this point, you must consider ail of the facts of the case, 
and the utllity and advantage of the invention over the old modes or déviées 
which had beén USed at the tîme of the Infringement for working out similar 
résulta, if the évidence shows such utility and advantage." "In this case It 
is only the second claim which is said to be infrlnged, and, in estimatlng 
damages, you must bear this in mind; and the évidence must not only be 
sufflcient to establlsh what would be a reasonable royalty for the patent as a 
whole, but must be sufflcient to enable you to fix what part of it, if any, 
should be allowed for the claim infrlnged. The data for this must be given 
by the évidence. You cannot surmise or conjecture. In other words, the 
évidence must be reliable and tangible, and not conjectural or spéculative." 
"In deciding the royalty, you are entitled to consider the relative value of 
the several inventions covered by the patent, and the patented and un- 
patented features of it. In considering what would be a reasonable royalty, 
or rather In considering what would be a reasonable amount of damages, if 
you flnd that there is évidence sufflcient to fix a reasonable royalty, your 
attention is dlrected to the time of the Infringement In other words, the 
timcthe patent had yet to run should be consldered by you." 

It is urged that thèse instructions are erroneous, for the reason 
that they permit the jury to détermine what was a reasonable 
royalty for the plaintiff's invention, and to flx the damages at that 
sum. The law upon this subject, as stated in Walker on Patents 
(section 563) is as follows: 

"Where damages cannot be assessed upon the basis of a royalty, nor on that 
of lost sales, nor on that of hurtful compétition, the proper method of as- 
sesslng them is to ascertaln what would hâve been a reasonable royalty for 
the Infringer to hâve paid." 

The rule so announced is admitted by the plaintiff in error to 
be a correct statement of the law if there be added thereto the 
single qualification that there must be testimony in the case tend- 
ing to show what would hâve been a reasonable royalty, and it is 
denied that any such évidence was offered in this case. The admis- 
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sion, in short, concèdes the correctness of the charge as an exposi- 
tion of the law, but challenges its correctness as applied to the 
facts disclosed on the trial. On referring to the bill of exceptions, 
it will be seen that the patentée testified that he had endeavored 
to flx the royalty at $100; that he had in some instances coUected 
that amount as royalty; that he had sold his driers at $250, and 
that they had cost him |92; that his profits were $158, of which 
he estimated f58 to be the profits of the unpatented portions, leav- 
ing |100 as profit on the invention which was said to be infringed. 
He further testified that, in his judgment, that sum was a fair 
and reasonable royalty. There was évidence that the established 
royalty on the prior machine of Alden, a much more expensive 
drier, made under a patent containing claims similar to those of 
the plaintiff's patent, was $1,000, while its cost was but |250; and 
that the lifting device in the Alden patent was made at an ex- 
pense of $75, while that of the patent in controversy cost but $17. 
It is difflcult to conceive how there coijld hâve been more direct 
proof conceming the amount of a reasonable royalty in a case such 
as this. The estimate of the patentée placing it at |100 is, it is 
true, an expression of his opinion; but it is an opinion based to 
some extent upon figures and estimâtes. He evidently disclosed ail 
the information he possessed upon the subject, — the cost of manu- 
facture, the selling price, so far as he had sold, the profit, and his 
estimate of the proportion of the profit that should be attributable 
to the infringed invention. In this class of patents there are neces- 
sarily no data from which the value of a royalty eau be calculated 
with mathematical certainty. The damages hère, like damages in 
many other classes of cases, are calculable upon such évidence as it 
is in the nature of the case possible to produce. 

The plaintifC was clearly entitled to damages for the infringe- 
ment. If there had been an established royalty, the jury could 
hâve taken that sum as the measure of damages. In the absence 
of such royalty, and in the absence of proof of lost sales or injury by 
compétition, the only measure of damages was such sum as, under 
ail the circumstances, would hâve been a reasonable royalty for 
the défendant to hâve paid. This amount it was the province of 
the jury to détermine. In so doing, they did not make a contract 
for the parties, but found a measure of damages. McKeever v. 
U. S., 14 Ot. Cl. 414; Ross v. Railway Co., 45 Fed. 424; Royer v. 
Ck)upe, 29 Fed. 371; Cary v. Manufacturing Co., 37 Fed. 654. 

We find no error, and the judgment of the court below is af- 
firmed, with costs to the défendant in error. 



CHAMBERS-BERING-QUINLAN CO. v. FARIBS. 

(Circuit Court, S. D. Illinois. November 4, 1893.) 

1. Patents— Sbeding Devicbs. 

Claims 2, 4, 6, and 7 of the Bames patent, No. 230,604, and claim 2 of 
the Faiies patent, No. 259,677, relatlng to machines for formlng interlock- 
ing eyes in wlre chains for operating the seeding devices In check-row 
com planters, hdd valld and infringed. 
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2. SAMBr-VAWD COMBINATION. 

The law Is weU settled that a ralld comblnatlon daim may be drawn 
mcluding a less nuinl)er of parts tban are required for the complète opér- 
ation of a imchine. 

This was a bill in equity by tie Ohambera-Bering-Quinlan Com- 
pany against Éobert Faries to restrain infringement of a patent. 
Bond, Adams, Pickard & Jackson, for complainant. 
Créa & Ewing and E. B. Stocking, for défendant. 

ALLEN, District Judge. This suit is based on patents No. 230,- 
604, to Barnes, dated August 3, 1880, and No. 259,677, to Faries, 
dated June 20, 1882. Infringement is alleged in respect to the 
second, fourth, sixth, and seventh claims of No. 230,604, and the sec- 
ond claim of No. 259,677. Both of thèse patents relate to machines 
for forming interlocking eyes in wires or wire chains for operating 
the seeding déviées in check-row corn plantera. The eyes not only 
form the wire into a chain having long links, but they are so f ormed 
that each eye is of a size sufacient to operate au arm of the seed- 
ing device, and they are spaced so as to recur at the points where 
it is desired to deposit the seed for each hill of corn. The chain 
is not claimed. The patents are for machines for forming this spé- 
cial chain with rapidi^ and accuracy, and the claims in controversy 
are: 

"(2) The sliding boit L, spring, 1, and standard, K, in combination wJth the 
rotating head, M, standard, B, and stud, b, substantially as described, and for 
the purpose specifled." 

"(4) In combination with a stud, b, for holding the ends of the wire, a 
head, M, located above the stud, b, whlch may be rotated to force the wire 
around the stud and form interlocking eyes thereon, as and for the purpose 
specifled." 

"(6) The sliding blocks, F, F', and wbeels, I, J, in combination with standard 
B, and stud,.b, andclamping Jaws, 0', C", substantially as and for the pui> 
pose specifled. 

"(7) Treadle or lever, G, cords, g, and weighted cords, f, in combination 
with sliding blocks, F, F', and twlster wheels, I, J, substantially as and for 
the purpose set forth." 

The Wight patent, No. 126,365, is relied on as anticipating the 
second claim, but as this Wight machine, for forming umbrella 
ribs, wholly lacks the three éléments flrst named in said second 
claJm, it cannot contain the combination claimed by Barnes in this 
claim. 

The Grarrard patent, No. 199,637, is relied on as anticipating the 
fourth claim, but as this patent does not show any rotating "head, 
M, located above the stud, b," and does not form interlocking eyes, 
it wholly lacks an important élément and feature of said fourth 
claim. 

The défense relied on for the sixth claim is that it is for an 
inoperative combination. Anticipation is not asserted. This ob- 
jection is not well taken, as the la^v is well settled that a valid 
combination claim may be taken for a less number of parts than 
are requjred for the complète opération of a machine. Forbush. 
V. Cook, 2 Fish. Pat. Cas. 668, Fed. Cas. No, 4,931; Inspirator Co. v. 
Jenks, 21 Fed. 911; Jenkina v. Gumey, 23 Fed. 898; McDonald v. 
WTiitney, 24 Fed. 600. 
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Patent No. 112,868, to Van Vleck, is relied on as anticipating the 
seventh claim. In the machine of this patent, for coiling bed 
springs, a single section is coiled at each end, and the wire operated 
on is the means for bringing the sliding blocks together. This 
machine does net hâve the twister wheels, nor the treadle lever and 
cord for bringing the sliding blocks together. Norton's patent, No. 
106,951, is also referred to. This machine is for coiling wire bells 
in scroll forms. It does not hâve the two sliding blocks, nor the two 
twister wheels of this seventh claim. Other patents were offered 
in évidence by the défendant, but as they were not urged at the 
hearing I hâve not considered them. 
The second claim of complainant's patent, No. 259,677, is: 
"(2) In a machine for forming interlocking eyes and knots on clieck-row 
chains for corn planters, the comblnation of the hoUow shafts, J, 3', ar- 
rangea opposite each other, the springs, s, arrangea therein, and the hollow 
spindles, L, L, arranged within the shafts and' acted on by the said springs, 
and having their projecting ends constructed to turn the ends of the wires, 
sald spindles having independent longitudinal movement within, but revolr- 
ing wlth the shafts, substantially as described." 

Putnam's patent, No. 187,776, ia relied on as anticipating this 
claim. This patent is for winding short wires along the length of 
a long or main wire, leaving the ends of the short wires to project 
for barbs. A machine for coiling barbs on a main wire must neces- 
earily be a différent machine than one which has only one wire 
eut into lengths to operate on, and to interlock the ends so as to 
f orm knots, and also permit the folding up of the chain thus f ormed. 
Neither machine can do the work of the other. The Putnam ma- 
chine has only one hollow shaft It does not hâve any hoUow 
spindles, and it does not hâve the combination or opération of the 
second claim. No machines similar to those of the complainant's 
patents hâve been shown in the prier ai-t, and the daims are ail 
clearly valid. The évidence shows that the défendant became fa- 
miliar with this class of machines while building them for the 
complainant, and he was enabled to make mechanical changes, 
euch as would occur to a skilled mechanic in the use of équivalents, 
but upon the évidence of the experts, and a comparison of the ma- 
chines, my conclusion is that the def endant's machines inf ringe each 
of the claims in controversy. 

Let a decree for the complainant be entered in accordance with 
the prayer of the MU. 



PKATT et al. V. WILOOX MANUF'G Co. 
(Circuit Court, N. D. Illinois. December 29, 1893.) 

1. JtTDGMBNT — RES JuDIOATA — WaIVBB BT STIPULATION. 

The conclusiveness of a judgment sustaining a patent is walved by a 
stipulation flxing the amount of damages, and providing that if no ax>- 
peal is proseeuted défendant shall not be estopped from raising again 
any questions necessary to a fuU détermination of the merlts In any 
suit then pending, or thereafter to be brought 

2. Patents— Infkingbmknt — Estoppbl bt Contract. 

An agreement by two flrms manufacturing under patents relating to the 
same subject-matter that neither wlU interfère with the other in the 
manufacture of the Inventions set forth in thelr respective patents, anâ 
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tl<«,t;e(icil "Sfill protpct the other agatost thtrd parties, opérâtes to dis- 
^uallfjr'one party frora acqulring aw rjght to prosecute the other for 
àny allégèd Infrlngemeïit ànsing from operating under the patents of the 
,; latter. ^ "'" ,■■''. k ■. /:' ■ 

8. PaRTNBRSHIÏ^MbBGEB; in CoKPOEATIOIÏr-EFFECT ON EXISTING COKTRACTS. 

A flrm havlDg the right to manufacture under a patent agreed with 
another firm, çwvnlng riyal patents, that it would not interfère with the 
i latter, and thât each woùïfl protect the other against thlrd parties. After- 
wards, the first-méntloned firm was merged In a, corporation which 
succeeded to ail Its rlghts under the patent. Hdd, that the corporation 
took those rights burdened with the limitations and obligations Imposed 
by the contract. ^ 

Bill by Elias E. Pratt and E. C. StearnB & Co. against the Wilcox 
Manufacttiring Company. 

Hay & Wilkinson antf C. C. Linthicum, for complainants. 
, Bond,, Adams, Pickard & Jackson, for défendant. 

JEHECNS, Circuit Judge. The complainants bring suit for the 
allëgedJîafringement of claîms 2 and 3 of reissued letters patent 
to Elias E. Pratt, No. 7,795, da:ted July 17, 1877, the original of 
which latters patent were issued Dècémber 5, 1876, and numbered 
l84,;Ô8â. On! the 18th of January, 1887, the complainant Pratt en- 
tiered îatoi a contract with the ârm of E. C. Stearns & Co. by wMch 
the lattier were authorized to bring suit for infringement of the said 
letters patent with respect to door hangèrs containing and embody- 
ing the inventions supposed to be coyered by the patent; Stearns 
& Co. to bear the expense of the suit, and to share in the net pro- 
ceeds of the recovery. It Was further agreed that if the patent 
shoiild besustained by thé I court, and hangers for house doors pro- 
Tided' with elongated yoke^'as described in the patent, should be 
hèldtoiiifringesuch letters patent, then Stearns & Co. were to hâve 
Iflxe exGlusÏTe right for the whole of the United States and the terri- 
tories, during the period of the patent, to manufacture and vend, 
arid license others to manufacture and sell, door hângers for do- 
mestic purposes under such letters patent. In an action brought 
in thê United States cirCuit court for the Eastem district of Penn- 
sylvania, by the- complain&Bt Pratt against Lloyd and Supplée, the 
patent was sustained by decree rendered on the lOth of December, 
1889. Afterwards a suit was brought by Pratt against Wright and 
Bana, in the circuit court of the United States for the ISTorthem 
district of New York, before Judge Wallace, who, in déférence to 
the Pennsylvania decree, on the 9th of July, 1890, rendered an inter- 
locutory decree sustaihing the patent. The défendants in that suit 
were selling certain door hangers manufactured by the Wilcox 
Manufacturing Company, the défendant in this suit; and the latter 
Company intervened in tbat suit, to protect the défendant therein, 
anà contest the validity of the patent. 

Within the ruling in th© case of David Bradley Manufg Co. v. 
Eàgle Manuf'g<3o.', 6 C. Ç: A. 661,, 57 Ped. 980, the défendant would 
be concluded from conteS^tiHg the Validity of the patent with respect 
to every grouflijJ:^'^ recpirëry or défense açtually presented, and as 
to everygrouadi which might hâve been presented; but in that 
suit thé parties, on th« 3d'of March, 1893;; agreed uponi the amount 
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of damages to be entered in final decree, and atipulated that in 
the event that no appeal should be prosecuted the Wilcox Manu- 
facturing Company should not be estopped by the judgment from 
raising again any and ail questions necessary for a full detennina- 
tion of the merits in any suit or suits then pending, or which might 
thereafter be brought, on the Pratt patent. It is undoubtedly com- 
pétent for parties to waive the conclusiveness of a judgment, and 
the matter is therefore, pursuant to the stipulation, still at large 
between the parties. 

On the 20th of December, 1881, the Wilcox Manufacturing Com- 
pany was the exclusive licensee of the owners under patents No. 
202,587, dated April 16, 1878, and No. 241,882, dated May 24, 1881, 
and the flrm of E. C. Stearns & Co. was the sole owner of the letters 
patent No. 186,388, granted to Warren E. Warner, dated January 
16, 1877. Thèse patents ail related to door hangers. On that day 
the said parties and the Richards, owners of the patents controlled 
by the Wilcox Company, entered into an agreement by which the 
Wilcox Company and the said Richards authorized Stearns & Co. 
to sue ail parties inf ringing the letters patent owned by the Wilcox 
Company, and appointed Stearns & Co. their attomey in fact for 
that purpose; and Stearns & Co. were to pay ail the expenses of 
such suit, and diligently to prosecute the same; and Stearns & Co. 
authorized the Wilcox Company and Richards to bring suit against 
parties inf ringing letters patent 186,388 in their name, the Wilcox 
Company and the Richards to pay the expenses of the suits, and to 
diligently prosecute the same. In case of recovery in any suits 
brought, the expense should be deducted from the amount recor- 
ered, and the balance paid to the party owning the patent. It was 
further provided by that agreement that neither party should en- 
gage in the manufacture of door hangers like or similar to those 
manufactured by said parties, respectively, under the respective pat- 
ents which they controlled, without the consent of the other party, 
and neither party should grant lioenses to any other person to 
manufacture door hangers containing and embodying the features 
set forth and claimed in the patents owned and controlled by them, 
for use, or to be used, for sliding door hangers; the agreement to 
remain in force during the life of the patents, and to be binding 
upon the heirs and légal représentatives of either party, — with right, 
however, to either party, for good cause, to cancel the agreement, 
first giving a statement in writing of the grounds of cancellation, 
and allowing the parties 60 days within which to perform. 

The flrm of E. C. Stearns & Co. was merged suBsequently into the 
corporation (now one of the complainants) of E. C. Stearns & Co., 
but that corporation acquired ail its title to the patent in suit, and 
ail its rights thereunder, through the agreement made with the 
firm of E. C. Stearns & Co. by Pratt, and is, as I conceive, bound 
by that agreement. The contract with the défendant was substan- 
tially an agreement by which each party agreed not to interfère 
with the other in the manufacture of the inventions set forth in 
their respective patents, but to protect each other. It was an alli- 
ance offensive and défensive. In other words, Stearns & Co. sano- 
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tiojied smd autborizecl the Wilcox Company to manufacture the 
WUco:^ himgera,: and to protect them m that right. They hâve not 
ab^doned the agreement, and I am of opinion that, so long as it 
romains in force, Stearns & Co. are not in a position, by any agree- 
ment mth Pratt or others, to acquire a title or right to interfère 
with the manufacture by the Wilcox Company under the Richards 
patent. I think it entirely inconsistent with their position to do 
so. The duty of Stearns & Co., under that agreement, was to pro- 
tect the Wilcox Company in its right to manufacture under the 
Richards patent; and it would be inéquitable to permit them, in 
Tiolation pf their agreement, to acquire by superior title the right 
to act in violation of their duty. Davis v. Hamlin, 108 111. 39. 

This agreement was not set up in the New York suit. The record 
of th^t suit is obscure as to whether Stearns & Co. were parties to 
the euit. Of course, if Pratt was the sole complainant, the défense 
of that agreement might not hâve been available there. But, how- 
ever tha;t may be, the stipulation to which I hâve referred clearly 
puts the whole matter ^t large, and renders the défense available 
hère. It is said, however, that Pratt was not a party to that agree- 
ment, and that is true; but Pratt is a mère nominal party com- 
plainant hère, having given to E. C. Stearns & Co. the exclusive 
right to his patent, so far as it affects door hangers for household 
purposes. He may, in a technical sensé, hâve the naked title to the 
patent, but he had no bénéficiai interest therein, so far as con- 
cerns door hangers for domestic purposes, 

It is aJso objected that the E. C. Stearns & Co. of this suit is a 
corporation, while the E. 0. Stearns & Co. of the contract was a 
firm. I need not stop to comment on this, for, as I hâve before 
remarked, ail the title that the corporation had to the Pratt patent 
was obtamed from the firm, and through an agreement with the 
firm, of E. d. Stearns & Co. In the hands of the firm that assign- 
ment and right under the Pratt patent was burdened with the ob- 
ligation of their contract with the Wilcox Manufacturing Company, 
and the complainant corporation took whatever it acquired from 
the firm of E. 0. Stearns & Co. cum onere. I am therefore of the 
opinion, without inquiring into the subject of the validity of the 
patent, or the novelty of , the invention, or the question of infringe- 
ment by the défendant, that the complainants cannot main tain their 
suit, and thé bill will therefore be dismissed. 



ROSS V. CITY OF MINNEAPOLIS. 

SAMB V. CITÏ OF ST. PAUL. 

(Circuit Court, D. Minnesota. December S, 1894.) 

Patektb— Dbvicb ïOr RELEASma Firh-Ensine Eoeses— Ihfbingbment. 

Bragg's pateirt, No. 173,261, for releasing horses in flre-engine houses 
by a comblnatlôn of an electro-magnet, armature, trlp levers, and sus- 
pended welght acting upon the latches or fastenlngs of tbe horsea' 
stalls, though describing au electro-magnet In a horizontal position, used 
with an open circuit, held to be Infrlnged by devices lu which the electro- 
magnet Is arranged vertically, and a closed or open circuit Is employed, 
with equivaleat mechanlcai devices In différent posltlonsi. 
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Thèse were suits in equity brought by Nathan 0. Koss, trustée, 
against the City of Minneapolis and the City of St. Paul, respec- 
tively, for inf ringement of letters patent granted to Robert Bragg for 
a device for releasing flre-engine horses. 

David E. Simpson (A. 0. Paul, of counsel), for défendant city of 
Minneapolis. 

Léon T. Chamberlain (T. D. Merwin, of counsel), for défendant city 
of St. Paul. 

NELSON, District Judge. Complainant brings thèse suita 
against the city of Minneapolis and the city of St Paul, Minn., for in- 
fringement of letters patent No. 173,261, issued to Robert Bragg, 
Eebruary 8, 1876, upon his application dated November 6, 1875. 
This is a patent for releasing the horses in flre-engine houses by a 
spécifie combination of an electro-magnet, armature, trip levers, 
and suspended weight acting upon the latches or fastenings of the 
horses' stalls. In his spécification the patentée states: 

"The objeet of my Invention is to provide an arrangement by which I can 
obtain suuicient power from the action of an electro-magnet and its arma- 
ture to perform certain stated dutles. « * • i wlll describe the arrange- 
ment and opération of my invention with especial référence to Its appli- 
cation on flre-engine houses, in which it can be used for the purposes of 
releasing the horses from their stalls. » * • Let A represent an electro- 
magnet, with which the wire of the flre-alarm telegraph Is connected, so that 
when an alarm la telegraphed the electric current will pass through the 
magnet and cause the armature, B, to be drawn up against it. C is an 
upright trip bar, which is plvoted at its lower end, and has a circular 
notch, d, formed on one side of its upper end. A weight, D, is arrangea to 
sllde up and down beside the trip bar, and this weight has a relier, e, on one 
side, which can be caught in the notch, d, In the trip bar, when it is deslred 
to suspend the weight and set the device. ♦ * * Now, it Is évident that 
when the electric current enters the magnet the armature will be drawn up 
against it, thus releasing the weight, D, from the notch In the trip bar, and 
allowlng it to drop. This weight can be connected directly with the device 
to be operated. * * •" 

The drawing shows the electro-magnet in a horizontal position, 
with the armature kept withdrawn from it by a small spring; hence 
the open circuit must be employed. 

The infringement alleged is solely of the second claim, which is 
as foUows: 

"The combination, with the armature, B, of an electro-magnet, of the trip 
lever, 0, and suspended weight, D, the several parts constructed and ar- 
iranged to operate in the manner substantially as and for the purpose speci- 
fled." 

I hâve examined the various patents and models in évidence, 
and flnd noue which embraces the combination and arrangement 
described in the second claim of the complainant's patent. The 
défendants admit that they use devices for releasing the horses in 
their flre-engine houses by the falling of a weight attached to the 
latches of the stalls, controlled by the action of an electro-magnet 
with its armature. The device used by the city of Minneapolis may 
be described as follows: An electro-magnet is arranged vertically, 
with the armature downwards. The closed circuit system is em- 
ployed, by which the armature is supported normally by the action 
v.64F.no.5— 38 
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of the cacrent On an alarm beiûg gÏTen, the current is broken, 
the armattif e falls, and strikes a trigger, which releases the weight 
attachëd to the latches of the stalls, and frees the horses. In the 
device used by the city of St. Paul, the open circuit System is used. 
An electro-magnet is suspended vertically, with the armature down- 
wards, hinged at one end. Below this is a pivoted arm, arranged 
so as to fall inwards by its own gravity, unless restrained. The 
f ree end of the armature rests on the top of this arm, and against a 
small projection or heel on the outside of it, which prevents the arm 
f rom falling inwards. To this arm is attachëd a vertical rod, a 
little above the pivot, the lower end of which connects with a bell- 
crank leveri the other énd of this lever is made in the form of a 
hook, which engages and supports the free end of a strap hinge, 
which in its turn supports the weight attachëd by a cord to the 
latches of the stalls. On the current being applied by the sound- 
ing of an alarm, the armature is drawn up against the magnet, 
the pivoted arm is released and falls inwards, thus operating on the 
bell ctank by means of the vertical rod, the hook is withdrawn, the 
strap hinge falls, and the weight is released. 

Défendants' counsel contend that neither of thèse devices is a 
eopy or an infringement of the Bragg patent, and in support of 
their proposition show that the magnets are vertical, instead of 
horizontal, that the trip bars are not pivoted or provided with 
notches as in the spécification of the patent, and that there are 
varions différences in the opération of the devices. Also, that in 
the Minneapolis device the closed instead of the open circuit is used, 
whereby the armature is constantly in contact with the magnet 
until released by the current being broken, instead of being away 
from the magnet and drawn in contact with it when the current is 
applied. Further, that, if the second claim of the Bragg patent 
be held to be valid, complainant must be restricted to and limited 
by the description in the spécification, and hence défendants' devices 
do not infringe. I cannot adopt this view of the case. It is true 
there are certain différences in position, shape, and appearance be- 
tween the devices used by the défendants and those described in 
the spécification, but thèse, in my opinion, are mère matters of 
détail. The resuit obtained is the same, and, in order to obtain it, 
the same appliances are used, in substantially the same manner. 
I think a fair construction of the second claim of the patent, and 
an examination of the devices used by the défendants, show infringe- 
ment of the second claim of the Bragg patent, and that the com- 
plainant Î8 entitled to a decree in each suit for a perpétuai injunc- 
tion, and to an acoounting, with a référence to a master, with costs. 
Ordered accordingly. 

GARD V. COLBÏ. 

(Circuit Court of Appeals, Seventh Circuit. November 28, 1894.) 

No. 184. 

1. Patents — Construction of Claims — Limitation. 

A clàlm shouia be read and construed In the light of the description 
and drawlngs and of the state of the art, not to enlarge the claim, but 
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to ascertain its true meaning aBd the extent of the invention asserted; 
and to such invention the patent must t>e restricted, altliough the aotual 
invention made niay liave been of a broader scope. 
2. Same— Limitation — Infbingbmbnt— Toy Banks. 

The Colby patent, No. 373,223, for a "toy locomotive," and which re- 
lates to a toy bank having a discharging aperture controUed by a spring 
lateh operated by the weight of the accumulated coin vclthin, is limlted 
by the language of the description and claim to toys, and is not infringed 
by a coin container operated on the same principle, but which consista 
merely of a hoUow tube not adapted to be used as a toy vehlcle, and 
Which is not in fact a toy. 63 Fed. 462, reversed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

This was a suit by Edward J. Colby against George E. Gard for 
infringement of a patent The circuit court sustained the patent, 
and entered an interlocutory decree enjoining infringement (63 Fed. 
462), from which decree défendant appeals. 

Cyrus J. Wood (E. M. Marble, of counsel), for appellant 
Barton & Brown, for appellee. 

Before WOODS and JENKENS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

JENKINS, Circuit Judge. This is an appeal from an interlocu- 
tory decree passed on the 3d day of May, 1894, adjudging the va- 
lidity of letters patent No. 373,223, issued to Edward J. Colby, No- 
vember 15, 1887, for a "toy locomotive," and restraining the appel- 
lant from making, using, or selling toy banks or coin receirers 
containing the invention described and set forth in such patent, or 
from otherwise infringing upon Mr. Colby's rights under the patent. 
Colby V. Card, 63 Fed. 462. The decree adjudged that the appel- 
lant had infringed in making, using, and selling devices for coin 
holders made under and in accordance with letters patent No. 449,- 
280, issued to Henry M. Brigham, March 31, 1891. The controversy 
involves the merits of the Colby patent, and the proper construc- 
tion of the first claim therein, and the question of infringement. 
The spécification forming part of the letters patent states that Mr. 
Colby has invented a "new and useful bank." He says : 

"My invention relates to toys for banks, paperweights, and the like, and 
has for Its object to provide a bank which can be used as a toy to be drawn 
by a chlld, can be used as a paperweight, or can be used as a bank, the 
contents of which are adapted to open the bank when they reach a certain 
weight. Thèse objecta I accompUsh by means of the mechanism illustrated 
in the accompanying drawlngs." 

The drawings represent a toy locomotive, and the patentée de- 
scribes the use and opération of his invention as follows: 

"The device Is composed of two slmilar parts, which are brought to- 
gether, and the locking cross rod is then placed in position with one end 
of its flange restlnf upon one slde of the boiler, and its other end is upset, 
so as to securely fasten the parts together. In this position the smoke- 
stack and sand chest are flrmly secured to the top of the boiler, so as to 
cover the aperture therein. The drivlng wheels may be elther cast with 
the rest of the device, or they may be loose to rotate thereon. The money 
may now be intfoduced through the slit in the top of the cab, and when a 
sufflcient quantlty has been Introduced to cause the weight thereof to force 



596 lïiDEKAL REPORTEE, Vol. 64. 

the sprlng lu the fbrward end of the boller, and thus to depress the locking 
piston, the money contalned In th© cab wlU pass Into the srteam boller, and 
the weight thereof vrlU cause the lock piston to descend, so that the hook on 
the bar, K, Is freed, and the smokestack and the sand chest may be re- 
moved, thus leavlng an aperture in the boller through whlch the coin may be 
extracted. As soon as thls Is done, the sprlng wlU restore the lock piston 
to Its proper position, and If the pièce, K, be again placed In position, the 
smokestack and sand chest will be locked to the boiler, as in the beginnlng." 

He further states: 

"I hâve shown my improvement as appllêd to a locomotive; but I hâve 
also applled it to other devices,— as, for instance, flre englnes, wagons, and 
the llke. It will be readlly seen that Its application to toys other than 
locomotives will be perfectly easy." 

The claims of the patent are as follows: 

"(1) A toy bank consistlng of a hoUow toy provlded wlth a coln-receivlng 
and a coin-discharglng aperture, a movable cover for the discharging aperture, 
and a sprlng latch to secure the same from within; sald sprlng latch being 
normally closed, but constructed to b© opened by the weight of the coin 
within. 

"(2) A toy bank consistlng of a hollow locomotive provided with a coln- 
receivlng aperture, a removable smokestack which covers the aperture 
through which the coin is removed, and a sprlng latch which is adapted to 
lock the smokestack in position, but, when depressed by the weight of the 
coin, permlts it to be released and removed, so that the coin may be ab- 
stracted. 

"(3) A toy bank consistlng of a locomotive provided wlth a hollow boller 
which serves as a coin réceptacle, a removable smokestack which covers the 
aperture through whlch the coin Is removed, and a sprlng latch whlch is 
adapted to lock the smokestack In position, but, when depressed by the 
weight of the coin, permlts it to be released and removed, so that the coin 
may be extracted." 

The first claim of the patent is alone inA'olved in the contention 
hère. The alleged infringing device is substantially a single tube 
having a flxed cover and a removable bottom, and provided with 
a slot or. guide through which the coins are inserted. Attached 
to the removable bottom is a spiral spring upon which there is a 
cup-shaped piston. There is also a radially moving sprlng flxed near 
the end, which is secured in place, and dropped into a pocket on 
the inside of the cylinder, thereby preventing the bottom cover 
from being unscrewed. The cup-shaped follower is pressed towards 
the top of the cylinder by the spiral spring, but upon the insertion 
of the coins it is depressed until finally it moves over the radially 
moving spring, and presses it baek out of the pocket in the cylinder, 
releasing the bottom cover so that it may be unscrewed, and the 
coins removed; in the language of the claim, "the bottom beiug 
automatically released by the pressure of the coin when a prede- 
termined number is inserted^" The différence in opération between 
the two articles is well and succinctly stated by the learned judge 
whose decree is hère under considération: 

"The pressure operatlng upon the latch in the case of the complainant's 
device, and necessary to overcome the résistance of the spring, Is the 
weight of the coin; the pressure In the defendant's device is the weight 
of the colû, wlth such added force as is communicated to the column of 
the coin by the-forced Introduction of th© laat pièce. In one, the opei-atlng 
force is weight, pure and simple; in the other, the operatlng force is weight 
added to the pressure which la communicated by a wedge through a solid 
column." 
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The court below held that thèse are mechanical équivalents; 
that the appellant's device had adopted the appellee's idea of a 
spring, and had merely so strengthened it that a slight pressure 
added to the weight of the coin was necessary to overcome its ré- 
sistance. In this opinion we fully concur, if the doctrine of mechan- 
ical équivalents can be properly applied in this case. And this 
brings us to the proper construction of the flrst claim of the Colby 
patent. 

The daim should be read and construed in the light of the de- 
scription of the invention and drawings attached, and of the state 
of the art to which the invention belongs, not to enlarge the claim, 
but to ascertain its true meaning and the aotual invention asserted, 
and which the inventor desired to secure by letters patent. The 
question, then, is, did Colby claim a combination of several things, 
or the distinct invention of several things, or both? In other 
words, did he claim to hâve invented a coin holder having the ca- 
pacity of being opened when the contained coin reaches a cer- 
tain predetermined weight, independeutly of any combination; 
or was his claim for that in combination with a toy locomotive, 
a toy fire engine, a toy wagon, and the like, and to be limited 
to such combination? This is a material question, for a combina- 
tion is an entirety, and, if the claim is for the combination of devices, 
there is manifestly no infringement hère, the alleged infringing de- 
vice being but one of the devices of the combination; otherwist, if 
the patent is for the distinct invention of one or several things; 
because we think that, in the alleged infringing device, the principle 
of opening the container of the coin by means of a certain prede- 
termined weight of coin is applied substantially in the same way 
that it is applied by Mr. Colby in his device. There is substantial 
identity in that regard. So that the question ia, what was the real 
subject of the patent? What did Colby déclare and daim his inven- 
tion to be? Was it for the gênerai principle of opening a réceptacle 
by means of a predetermined weight applied to a coin container, or 
was it for such a device in combination with a toy locomotive or 
other like toys? This can best be answered by the language em- 
ployed by the patentée, for he is supposed to be fully informed with 
regard to his invention, and to know the précise nature of his claim. 
There is, however, one circumstance, says Mr. Curtis, that will al- 
ways be décisive in construing a patent against a daim for the sev- 
eral things described in the spécification, and that is that one or 
more of them is not new. 1 Curt. Pat. § 249. Let us look, then, at the 
state of the art at the time of this invention. Toy locomotives, con- 
fessedly, were well known. The gênerai principle of unlocking by 
means of predetermined weight was known. It is illustrated in the 
patent to Albert S. Gabbey, No. 343,763, dated June 15, 1886, for an 
automatic grain weighing and registering machine. There the dis- 
charge cover was automatically released and opened by prede- 
termined weight We are not to be undersiood to assert that the 
Gabbey patent anticipâtes the coin-containing devices in question 
hère, or that there is lack of invention in adapting the principle to 
coin containers. We refer to it to show that the broad principle 
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of automal^c dpenimg of a Tece^rtade by prèdeterthiùçd weîght wa» 
not new kt Mie time of Golby's invention. In the BosàeiH; ï)àté]it for 
a savings bèx, No. 829;706, dated November 3, 1885, we flfld an in- 
vention, not indeed containing the same éléments combined in sub- 
stantialiy the same way to produce subfetantiàlly thé same résulta 
but weflûd the broad principle.of disengaging, by means of the coin 
intifoduced, the internai mechanism from the d'oor of a savings box, 
so that the latter may be opened to remove the contained coins. 
There the registerihg wkfiel is operated by the weight or impact 
of the several coins as théy enter. The cover is automaticaUy 
released by the retraction of the latch, caused by f.he introduction 
of a predetermined number of coin. lù the présent de vice the re- 
lease of the cover is effécted by means of the combined weight of the 
coin. We cannot, therefore, regard Mr. Colby as a pioneer in the 
art. He hab used an old device and à known principle, and pro- 
duced a désirable toy bank. As well stated by his counsel, the 
Colby device "is a machine, — a deflnite combination of definite 
éléments assembled to accomplish a given resuit"; or, as stated by 
the court below, "the combination vi'ith a hollow toy, having a coin 
receiving and difecharging aperture, of a spring latch which secures 
the opening aperture from within until the spécifie weight of coin 
operating thereon opens the latch." What is it, then, that he 
asserted and claimed to bave invented? The patent is for a "toy 
locomotive'*; and he states that he bas "invented a lïew and useful 
bank"; that "my Inventioû Pelâtes tp toys for banks, papérweights, 
and the Uke, and bas for its object to provide a bank which can be 
used as a toy to be drawn by a child, eau be used as a paperweight, 
or can be Used as â bank." After describing the locomotive and the 
mannef of opération, he states: 

"I hàvè- shown my improvieineflt as applied to a locomotive; but I hâve 
also applîéd It to other devlces, as, for Instance, flre engines, wagons, and 
the Uke. It wlU be readlly seen that Its application to toys other than loco- 
motives wlU be perfeetly eaay." 

Then foUow the claims. Nos. 2 and 8 (not hère involved) are 
respectively for a toy bank consisting of a "hollow locomotive," etc., 
"a toy bank consisting of a locomotive provided with a hollow boiler," 
etc. The first claim — the one in issue — déclares for a "toy bank 
consisting of a hollow toy, provided with a coin-receiving and a coin- 
discharging aperture," etc. We are of opinion that a correct con- 
struction of the first daim requires its limitation to toys. Colby had 
first described a toy locomotive that could serve the double purpose 
of a plaything and a savings bank. He then asserts the application 
of his improvenlent to fire, engines, wagons, and generally to "toys 
other than locomotives." Thè second and third claims are limited 
to locomotives. Q3ie first elaim is for "a toy bank consisting of a 
hollow toy," etc. We cannot eliminate from this claim the words 
"consisting of a hollow toy," since, as we conceive, they were de- 
liberately inserted to cover the very réservation pf his spécification 
that his improvement related as well to ail hollow toys as to loco- 
motives. It seems clear to us that the subject that Colby had in 
mind, and that he desired to secure by letters patent, was à toy to be 
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drawn by a child, serving also as a mechanical bank; otherwise, the 
expression in the claim, "a toy bank consisting of a hoUow toy," is 
meaningless. Tlie word "toy" is hère twice employed. This double 
use of the word is signiflcant. It means that the words "hollow 
toy" do not signify merely a toy bank, but a toy adapted for use as 
a plaything, and that can also be made to serve the uses of a toy 
bank. The suggestion that the inventor used the locomotive as but 
one form of embodying an invention which might exist under varions 
forma, we think cannot be upheld. The suggestion is predicated 
upon the language of the spécification that the invention "has for its 
object to provide a bank which can be used as a toy to be drawn 
by a child, can be used as a paperweight, or can be used as a bank.'' 
We think it clear that Mr. Colby designed by this language to say, 
not that he claimed invention for a coin receiver which could be 
opened by the contained weight, but that he had devised a toy 
vehicle adapted for optional use; as, a vehicle to be drawn by a 
child, a toy which might be used as a paperweight, and which also 
might be used as a bank, operative for the discharge of the contained 
coin as described. And this construction, we think, dérives added 
weight from the previous statement in the same paragraph of the 
spécification, that his invention "relates to toys for banks, paper- 
weights and the like." That is, as we construe it, that it relates to 
toys for banks, to toys for paperweights and the like toys. We do 
not say — we are not called upon to say — that Mr. Colby did not 
invent a coin receiver that could not hâve been protected under 
proper letters patent; but he has not claimed, as we think, any such 
invention hère. He has limited his claim to toy vehicles provided 
with the stated mechanism for coin receiving and automatic coin dis- 
charging. Under this construction of the claim of the patent, there 
is no case hère for the application of the doctrine of mechanical 
équivalents. It cannot be contended that the appellant has in- 
fringed. His device is simply a coin container consisting of a hollow 
tube with the mechanism stated. It is not adapted to be used as a 
toy vehicle, and is not a toy. It is simply a coin container. The 
judgment will therefore be reversed, and the cause remanded with 
directions to dismiss the bill. 



JBNSBN et al. v. NORTON et al. 
(Circuit Court of Appeals, Ninth Circuit. November 1, 1894.) 

No. 133. 

1. Patent— Limitation of Claim. 

■ Patent to Gordon, No. 214,292, on an improved machine for crlmping 
tlie heads of tin cans, should be construed narrowly, since it is not a 
ploneer in Uae art, and not sufflciently meritorious to induce practlcal men 
to maiie any use of it Derby v. Tliompson, 13 Sup. Ct 181, 146 U. S. 476. 

Z. Same. 

Clalms 1, 2, 3, and 4 of the aforesaid patent construed as beîng limited 
to the spécifie structure shown and described, and not infrlnged by the 
patent to Jensen, No. 376,804, granted January 24, 1888, since the afore- 
said spécifie structure is not found in the Jensen patent 
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8. Same— Lateii Intentor. 

Whero a later machine Is not only dtsslmllar to an earlier patentecl ma- 
chine In détails, but also In that It Is a success whei-e the earlier machine 
has falled of success, the later Inventor Is entltled to the award, which 
the patent laws design to confer upon success, rather than upon mère 
attempts. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Oregon. 

This was a suit hy Edwin Norton and Oliver W. Norton against 
Mathias Jensen and John Fox, to restrain the infringement of cer- 
tain letters patent, and for an aceounting. There was a decree for 
complainants, from which défendants appeal. 

Wheaton, Kalloch & Kierce, for appellants. 

Monday, Évarts & Adcock, for appellees. 

Before EOSS, HANFOED, and MOEROW, District Judges. 

HANFORD, District Judge. This is a suit in equity by the ap- 
pëllees, Edwin Norton and Oliver W. Norton, against the appel- 
lants, Mathias Jensen and John Fox, brought in the United States 
circuit court for the district of Oregon, for an alleged infringement 
of patent No. 214,292, granted April 15, 1879, to WiUiam J. Gordon, 
on an improved machine for crimping the heads on tin cans. The 
alleged infringing machine is made in accordance with the speciii- 
cations and drawings of patent No. 376,804, granted January 24, 
1888, to the défendant Jensen. Said patent covers several claims, 
but only the crimping mechanism is assailed as an infringement of 
tlie Gtordon patent By their answer the défendants deny any 
knowledge as to whether Oordon was the flrst inventor of the ma- 
chine described in the bUl, and as to whether any patent thereon 
was ever granted, but do not otherwise, in their pleadings, attempt 
to raise an issue as to the validity of the patent sued on. In the 
argument before this court the défendants' solicitor has earnestly 
contended that the évidence proves the Gordon machine to be no im- 
provement on the crimping devices which were in use prior to the 
date of its construction, and that it is in fact useless; but the answer 
contains no allégations that the Gordon patent is void for lack of 
novelty or utility of the invention, nor that it was anticipated. 

The proofs in the case consist of the foUowing on the part of 
complainants, viz. : Certifled copies of the patent sued upon, and of 
the assignments vesting title thereto in complainants; also, a copy 
of the spécification and drawings of the Jensen patent, 376,804, and 
the déposition of the défendant Jensen, showing that machines 
constructed in accordance with the spécifications and drawings of 
this Jensen patent had been manufactured and sold prior to the 
flljng of the bill, and since the issuance of the patent sued upon, by 
the défendants' company, the Jensen Oan-Filling Machine Company, 
a corporation of which the défendants are and hâve been the prési- 
dent and secretary, and two of the three directors. And, on behalf 
of the défendants, dépositions of Jensen, Devlin, Eeed, and Elmore, 
and copies of two prior patents introduced to show the state of the 
art, namely, the WilSon patent, No. 51,667, and the Faucher patent, 
No. 132,595. 
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By its final decree tlie circuit court adjudged tlie Gordon patent 
to be valid, and the Jensen machine to be an infringement of the 
first, second, third, and fourth claims, wMch are as follows: 

"(1) The bed disks, P, Pi, adapted to be not only rotated, but altemately 
and automatically llfted and dropped, for the purposes set forth. (2) In an 
organized machine for heading cans, the combinatlon, with continuously 
rotating cans, of crimpers, XJ, IJi, adapted to be altemately brought Into con- 
tact with the heads of the cans, and altemately forced ont of contact there- 
wlth, substantially as shovpn and described. (3) As a device for altemately 
throwlng the crimplng roUs into and ont of contact with the can heads, the 
counteractlng springs, W, Wi, and compressor traek, X, substantially as 
shown and described. (4) As a device for altemately lifting and dropping the 
bed disks, P, Pi, the circular camway, R, substantially as shown and de- 
scribed." 

There being no évidence to the contrary, we must conclude that 
the complainants hâve proved that letters patent on the Gordon 
machine were granted lawfully; and, under the pleadings, we hâve 
only to détermine the question at issue, as to the charge of in- 
fringement. 

In view of the évidence introduced as to the state of the art prior 
to the time of Gordon's invention, and the uncontradicted évidence 
given by the witnesses called by the défendants, to the effect that 
said invention has not been found to be sufflciently meritorious 
to induce practical men to make any use of it, said patent must be 
given a very narrow construction. Mr. Gordon was not the flrst 
inventop of a machine consisting of rotating disks adapted to clamp 
tin cans, in combinatlon with a crimping wheel adapted to press 
the flanges of the can heads tightly to the can bodies. Devices similar 
to those mentioned in the several claims of said patent were known 
to mechanics, and in gênerai use, long before the inception of Mr. 
Gordon's idea. Therefore, while we may not question the validity 
of his patent, we must limit its effect. Derby v. Thompson, 146 
U. S. 476, 13 Sup. et. 181. The patentée is not entitled, under his 
flrst claim, to a monopoly in the use of bed disks in can-making 
machinery, nor does this claim cover a combinatlon of the bed disks 
with other parts, but is limited to bed disks adapted to rotate, and 
to be automatically lifted and dropped, and which, of themselves, 
will, when actuated, accomplish a specifled purpose. That purpose 
is to receive the cans, and lift and guide them, with regularity and 
précision, into the exact position necessary for forcing the heads 
into contact with the crimping wheel at the right time, and assisting 
in clamping the can and spinning it around during the crimping 
process. An important function of each bed disk is to accurately 
center the can, and guide it, when lifted, so that the top end wiil 
enter the revolving, countersunk disk cog, designed to act with 
the bed disk in clamping the can and causing it to spin. The only 
means provided by the mechanism of the Gordon machine for so 
centering the can, and steadying it in a true vertical position while 
being lifted, is the countersunk space or dépression in the bed 
disk, "adapted to hold the bottoms of the cans," as described in the 
spécifications and shown by the drawings. The form of the bed 
disk is therefore an élément of the claim. The substitution of a 
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bed disk Wity a smootli surface will leave the machine miniis the 
necesSaiy gÉifle. In the Jensén machine, the bed disks are not 
counterstmk, 'àîld there is no mechanical equivaleiït for the omitted 
élément;, itbemechanism for guiding and centering the cans being 
entirely distinct from the bed disk, and différent in principle and 
mode of opération. The contention of complainants' soliciter has 
beeii that tiie diïtérence betWeen the two machines, ^regards the 
fôrm of ^islîs, consists in this only: That in the Gordon machine 
the bottom disk is eountersunk, and the top smooth-surfaced, while 
in the Jensen machine the top disks are eountersunk, while those 
which push frfrm under the cans a.re smooth. But this is not fair. 
The spécifications and drawîngs of the Gordon machine show that 
the under faces of the disk Cogs are "eountersunk to adapt them 
to hold the tops of the cans" corresponding to the upper faces of the 
bed disks, whlch are countefsunk to hold the bottoms of the cans;: 
and it is obvions that no dévice for ceûtering the cans, and guiding 
them while approaching the top, can be attached to such disk cogs 
as are deseribed in Gordon's spécifications, without interfering with 
the application of the crimping wheel to the flanges of the can 
heads. We consider the variance already pointed out to be of sufQ- 
cient importance to relieve the Jensen machine of the charge of in- 
fringement of the flrst claimj and deem it unnecessary to pass upon 
other questions relating to the flrst claim. 

The second cla;im is unfortunately worded, as though it were for 
a combination including cans to be crimped with a device for doing 
the crimping. We construe it, however,'according to the manifest 
intent of the party, that is to say: In an organized machine for 
heading tin cans, in combination with suitable mechanism for bring- 
ing into position, holding, and revolving the cans to be operated 
upon, crimpers of the form deseribed in the spécifications and draw- 
ings, adapted to be altemately brought into contact with the flange 
part of the can heads and withdrawn. This crimper is in the form 
of a truncated cône, terminating in a bead at the pointed end. It 
iâ so attached to the machine as to hang suspended in an inclined 
position; and the bead, by contact with the can body when the 
crimping roU is operating, serves as a gauge "to prevent injury or 
indentation to the body of the can." The truncated form of the 
crimping rolls, and the bead, are éléments of the claim which are 
not found in Jensen's machine. The gauge is omitted entirely, and 
ûothing which can be justly denominated as a mechanical équiva- 
lent therefor has been substituted. This relieves the machine of the 
charge of infringement of the second claim. 

The third claim is for a deVice for alternately throwing the crimp- 
ing rolls into and out of contact with the can heads, consisting of 
à combination of spiral springs and a cam in seniicircular form, 
called a "compresser track." Two springs altemate with each 
other in pressing a crimper into position for doing its work as the 
compresser track, whën ■ actuated, comès alternately against one 
and then the other. In thé jensen machine, the pressure for mov- 
ing the crimping wheels altemately against and from the can heads 
is likewise derived from a cam and spiral springs. But in other re- 
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spects thèse parts of his machine bear no resemWance to this device. 
If the complainants were entitled, bj virtue of the Gordon patent, 
to the exclusive benefit of the idea of employing a cam in any form 
or shape, and springs in connection with can-crimping machines, the 
défendants would undoubtedly be guilty of infringement of this 
claim. But that idea is old, and the patent does not cover it. The 
particular dCTice which the patent does cover has not been repro- 
duced nor imitated in the Jensen machine. 

In regard to the fourth claim, the circular cam therein, described 
as a device for altemately lifting and lowering the bed disks, must be 
understood as a cam mounted upon rubber baU cushions, and sup- 
porting a balance weight, as shown in the drawings. Otherwise, it 
does not embrace any patentable invention, for not only is the cam 
itself very old, but the particular use described is strictly analogous, 
to the previous uses to which it has been applied. We are satisûed 
from the évidence that Mr. Jensen's mechanism is so much better 
than Grordon's, in this respect, as to be fairly considered a différent 
device. It omits entirely the balance weight, and Works well with- 
out that élément of this claim. 

The Jensen machine is not only dissimilar to the G-ordon patented 
machine in the détails of its several parts, but, as a whole, it differs 
in this: that it is a success, and a useful aid to man. Practical men 
hâve use for it, whereas the Gordon machine appears to us, in the 
light of the testimony, to hâve fallen far short of the expectations 
of its designer. It seems to require something more than mère 
mechanical skill in ânishing and adjusting its différent devices. By 
comparison, its rival shows radical improvements, entitling it to 
public favor, and its patentées to the reward which the patent laws 
were designed to bestow upon success, rather than upon mère at- 
tempts. The decree of the circuit court is reversed, with costs, and 
the cause will be remanded, with instructions to dismiss it at the 
costs of the complainants. 



THE IDLEWILD. 
SMITH V. KOBINSON et al. 

(Circuit Court of Appeals, Second Circuit. December 3, 1894.) 

No. 25. 

Whaufage— Itxbgal Structure. 

R. was in possession of a wharf, a part of which extended beyond the 
established bulkhead line of the harbor, and constituted an invasion of the 
right of the public in the soil, and a technical public nuisance. There had 
been no interférence by the public authorities with R.'s possession or col- 
lection of wharfage. Jleld, that the owners of a vessel, who had used tlie 
wharf with lînowledge of R.'s possession, and of his intention to exact 
wharfage, could not avoid payment of such wharfage by disputing R.'s 
title to the land on which the wharf was erected. Lacombe, J., dissenting. 

Appeal from the District Court of the United States for the South- 
•ern District of î^ew York. 
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Thls was a libel by Jeremiah P. Eobinson and others, as executors 
Of JeréaiiaJl J^binson, deceased, agalnst the steamship Idlewild for 
wharfâgè. Tbtà district court rendered a decree for the libelants. 
59 Fed. 628. Glaimant appeals. 

Henry P. Gtoodrich, for appellant. 
Frank D. Sturges, for appellees. 

Bef ore WALLAOE, LACOMBE, and SBIPMAN, Circuit Judges. 

SHIPMA2Î, Circuit Judge. Th.e libel in tiiis case was filed to re- 
cover wbarfage charges agalnst the steamship Idlewild for the period 
of 19 days during which she lay at the libelants' wharf at the foot 
of Court Street, in Brooklyn. The district court found that the facts 
established an implied agreement to pay a reasonable charge for the 
' steamer's use of the wharf, and decreed in favor of the libelants at 
the rate of |5.43 per day. No objection îs made to this amount, if 
anythlng is due. The appeal calls in question the right of the libel- 
ants to receive anything for the use of the wharf, because its easterly 
side, where the vessel lay, was six or seven feet beyond the bulkhead 
line, as established by law. The answer allèges that the wharf at 
which the steamship was made fast was not the property of the libel- 
ants. 

The facts, conceming which there is no dispute, were stated by the 
district judge as follows: 

"The évidence shows that the libelants' testator became the owner In fee 
of a strip of land bounded on Its easterly slde by the established bulkhead 
Une, and that Downing & Lawrence became the owners in fee of the land 
adjoining on the westward of the libelants' testator; that the latter in 1878, 
in conjunctlon wlth Downing & Lawrence, built the wharf In question, which 
Is 24 feet wlde, and from 300 to 400 feet long. The mlddle line of this wharf 
was the division line between the two owners. The easterly Une of the wharf, 
as above stated, was bullt ont some six or seven feet beyond the proper bulk- 
head line. From that time until the présent, the libelants, or thelr testator, 
hâve been in the possession and management of the whole easterly half of 
the wharf, and In the ordinary use thereof for wharfage purposes, and hâve 
accommodated vessels there, collectlng the usual charges for wharfage. So 
far as the évidence shows, there has never been any Interférence by the state 
or by the city authoritles wlth the libelants' possession or collection of wharf- 
age. ♦ • * No express contract is shown In the case of the Idlewild, but 
she went there In the ordinary course of business." 

The east side of the pier is a pUe pier, under which the water 
flows without obstruction. At low water there are probably seven 
feet of water close to the pier. As a rule, no cargo is handled there. 

In the argument of the case, the claimant does not rely merely 
upon the fact that the libelants are without title to that part of the 
wharf where the vessel lay, but also upon the fact that they are 
trespassers upon the right» of the public, and that the easterly end 
ôf the wharf is technically a public nuisance. The title and the 
power of the several states over tide waters and over or to the land 
under them below high-water mark, within the borders of the re- 
spective states, were recently very carefully examined in Shively v. 
Bowlby, 152 U. S. 1, 14 Sup. Ct. 548, and, so far as New York is con- 
cerned, wete stated in People v. Vanderbilt, 26 N. Y. 292. It is only 
necessary to say hère that the libelants hâve and claim to hâve no 
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right to the soil easterly of the established bulkhead Une, and that 
therefore the pier, as to the six or seven feet which extend beyond 
that Une, is a purpresture, which Judge Selden, in the Vanderbilt 
Case, deflnes to be "an invasion of the right of property in the soU 
while the same remains in the king or the people." He defines a 
nuisance to be "an injury to the jus pubUcum, or common right of 
the pubUc to navigate the waters"; and says, what has not always 
been recognized, "that there is a wide différence between the two, 
and that, although they may coexist, yet either may exist alone 
without the other." "WTiether the structure, as to its six or seven 
feet, constituted au actual obstruction to navigation, was not shown. 
It, hovt'ever, projected beyond the bulkhead line as estabUshed by 
law, and we are of opinion that so much of a structure which, without 
authority of the state or of the United States, projeets into navigable 
water in a harbor, beyond the bulkhead line established by the state, 
may be considered an obstruction to the commerce of the port, and, 
being a violation of the harbor Unes which the state has rightfully 
established for the benefit of navigation, is technicaUy a public nui- 
sance. The décision of the question dépends, in our opinion, upon 
principles which are of an elementary character. Wharfage is "a 
pecuniary charge, in the nature of rent, to which vessels are liable 
for the use of a dock or wharf" (1 Ben. Adm. § 283) ; in other words, 
for the use of real estate. The law implies a promise, by the occu- 
pant of land with the consent of the owner, to pay the owner a 
quantum meruit for such occupancy. 1 Archb, N. P. 98. The occu- 
pant is a tenant for the time being. The tenant who comes in under 
a particular landlord "cannot dispute the title of the landlord so 
long as it continues as it was at the time the tenancy commenced." 
Jackson v. Eowland, 6 Wend. 665. The libelants were not only the 
apparent owners, but, as between the claimant and themselves, the 
only owners of the enjoyed premises; for, while the people own the 
land under the projection beyond the biilkhead line, the state has 
no claim against the claimant for wharfage. It had permitted the 
libelants to occupy the premises and coUect wharfage, as their own, 
f rom the time the wharf was built. But stress is laid upon the char- 
acter of the libelants' possession, which was a trespass, and the char- 
acter of the structure, which, in the eye of the law, is a public nui- 
sance. The strength of a tenant's défense against the payment of 
rent is not enhanced by the fact that he can justly apply harsh epi- 
thets to the character of the landlord's title. For example, it wa» 
no défense against the payment of rent by a tenant of glèbe land that 
the rector had obtained the living illegally, and that thereby his title 
was avoided. Cooke v. Loxley, 5 Term R. 4; Hodson v. Sharpe, 10 
East, 351. The mère fact that a structure which is permitted by the 
state can be technically caUed a pubUc nuisance does not enable per- 
sons who use the structure, with knowledge that for its use payment 
is required by the owner, to escape payment. A railroad corpora- 
tion which had occupied by its trains the railroad bridge owned by 
another could not avoid the payment of the agreed tolls which had 
become due, upon the ground that the bridge had been declared to 
hâve trespassed upon the rights of the public, and had been adjudged 
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to be'a public nnisajice. The existing obligations of the lessor and 
lessee, as between thernselves, would not be affected by such a déc- 
laration, ho weveF well authorized. 

The doctrine of estoppel is not conflned to the case of an occupant 
of land who is^ strictly a renter, and whose debt is strictiy rent. 
Thus, in Eastman v. Tuttle, 1 Cow. 248, it was held that "in assumpsit 
by A. against B. for depaaturing and keeping on hay the cattle of 
B., at his request, on land in A.'s possession, B. is estopped to show 
that the title of the land was not in A., but in B., at the time the 
services were perfonned." It is, moreover, a gênerai principle that 
one whoenters into a contractual relation with another is estopped 
from àaserting, at variance with his contract, a hostile title to the 
subject-matter not subsequently acquired. Kinsman v. Parkhurst, 
18 How. 289; Board v. Allen, 99 K Y. 539, 2 N, E. 459. The décision 
in The Idaho, 93 TJ. S. 575, respecting the duty of the bailee of Per- 
sonal property to deliver it to the true owner, rather than to the 
bailor, is in conformity with the principle which has been stated, 
beeause the contract of bailment is to restore the property, or to 
aocount for it; "and he does so account for it when he has yielded 
it to the claim bf one who has right paramount to that of his bailor." 
In this case, the shipowners had impliedly promised to pay for the 
individtial benefits which they received from the useof the wharf, 
and, so long as the state permits it to be used, their éontracts must 
be perfonned. 

The decree of the district court is afûrmed, with interest and costs 
of this suit 

LACOMBE, Circuit Judge (dissenting). I am conatrained to dis- 
sent Irom the opinion of the court. The case seeMs to me distin- 
guishable from the authorîties cited as to the tenant's liability for 
rent when the landlord is a trespasser. This particular structure is 
Ulegal, not beeause the apparent owner has built it upon the land 
of another, who might himself hâve built it, had he chosen so to do. 
It is a structure whose érection by any one, whether a private person 
or not, is expressly prohibited by the sovereign power. No mère f all- 
ure to prosecute by the public offlcers whose duty it is to cause its 
removal can change its character. I concur with the statement in 
the opinion of the court that, although built on land belonging to 
the state, "the state has no claim against the claimants for wharf- 
age" ; but I cannot see how the persons who put the obstruction there 
can hâve any better claim. Moreover, I do not think a court of ad- 
miralty should lend its aid to iadividuals who, not only without 
authority, but in flat défiance of the express orders of the state, hâve 
placed an obstruction to navigation in that part of a water way 
which has been reserved as a fair way for the vessds of ail corners, 
and who seek to make a profit out of the transaction. If daimant 
had used so much of libelants' structure as was lawfuUy erected, the 
case might be différent; but, so far as the facts show, the Idlewild 
simply tied up at the outer end of the wharf, and did not use any 
part of it for a landing. I am unable to diflerentiate this case from 
one where a private person, having driven two piles into the channel 
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of a public watercourse six feet from shore (the state forbidding 
the placing of any such obstruction therein), should seëk the aid of 
the court to recover compensation from a vessel which tied up to 
"the piles, and which, had he not placed them there, might bave an- 
chored herself, bow and stern, in the same place. 



THÇ SILVIA. 

FRANKLIN SUGAR-REFINING CO. v. THE SILVIA. 

(District Court, S. D. New York. November 24, 1894.) 

Shippinq — Negligbkcb dp Vkssbl— Act Feb. 13, 1893. 

Under the act of congress of February 13, 1893, providing that a shlp- 
owner who exercises due diligence to make bis vessel seawortJiy, and 
properly equipped and supplied, shall not be liable for damage resultlng 
from errors in navigation or in tbe management of said vessel, an 
ovraer who equips his vessel with proper ports, glasses, and iron covers 
for the ports, of the usual kind, is not liable for damage resulting from 
the omission of the offlcers of the vessel, at the time of salling on a 
voyage, to close, the iron covers over the glass port lights, In conséquence 
of which water breaks through the glass and injures the cargo. 

This was a libel by the Franlilin Sugar-Eefining Company against 
the steamship Silvia to recover damages for injury to a quantity of 
sugar consigned to libelant 

Wing, Shoudy & Putnam (Charles G. Burlingham, of counsel), for 
libelant. 
Convers & Kirlin, for claimant. 

BEOWN, District Judge. On the delivery of the libelant's con- 
signment of sugar by the steamship Silvia, in Philadelphia, in Feb- 
ruary, 1894, a quantity of the sugar was found to hâve been damaged 
by sea water which had got into the ship through a glass port light, 
broken during the voyage. The port was supplied with a proper 
iron cover or dummy, which, however, was not closed or made fast 
at the time of sailing, although the hatches leading downward into 
that compartment were battened down. This, in my judgment, was 
négligence on the part of the ship, for which the vessel and the own- 
ers would hâve been liable (Steele v. Steamship Oo., 3 App. Cas. 72; 
The Carron Park, 15 Prob. Div. 205), but for the provisions of the act 
of congress known as the "Harter Act," passed February 13, 1893 (27 
Stat. p. 445, c. 105; 2 Supp. Rev. St. p. SI, c. 105,) which, by section 
3, pro vides: 

"That if the owner of any vessel transpo-rtlng merchandise or property to 
or from any port in the United States of America shall exercise due dili- 
gence to make the said vessel in ail respects seaworthy and properly manned, 
equipped and supplied, neitlier the vessel, her ovv-ner or owuers, agent or 
charterers shall become or be held respousible for damage or loss resulting 
from faults or errors in navigation or lu the management of said vessel." 

For the libelant it has been contended that the ship was not in a 
seaworthy condition on sailing, by reason of the fact that the covers 
for the glass ports were not properly closed, though the hatches 
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were battened down so as to prevent ordinary access or observation 
of the compartment in any change of weather. There is no évidence, 
however, nor can I assume, that the iron covers or dummies were 
net of the ordinary kind, and sufftcient to prevent the breaking of* 
the glass in the ports and any ingress of water beyond what the 
scuppers would clear had the covers been properly closed. In sup- 
plying the usual iron covers, the owners had "used due diligence to 
make the sliip seaworthy" as regards thèse ports, and had fulfllled 
their obligations in this regard under the act of February 13, 1893, 
so as to bring themselves within its protection. Although the ship 
sailed from Mantanzas in an unseaworthy condition, from the fact 
that the hatches were battened down without the closing of the iron 
coverings of the ports below, that was not the owner's fault. The 
duty to close the iron covers to prevent the breakage of the glass 
and the ingress of sea water was a duty appertaining exclusively 
to the "management of the vessel, which devolved upon the of- 
iicers of the ship," and the omission to close them was a "fault 
or error in the management of the vessel" within the language of 
the act. The omission was a fault of precisely the same nature as 
the omission to put on hatch covers would hâve been in a rough sea. 
By the supply of proper ports, proper glasses and proper iron covers 
for the ports, as in the supply of proper hatch covers, the owner's 
duty of "due diligence" was fulfllled; and if the ofQcers of the ship, 
either at the moment of sailing or aJterwards, omit to make use of 
the things supplied to put or keep the ship in a proper seaworthy 
condition for meeting the périls of the seas from time to time, such 
an omission seems to me purely a fault "in the navigation or man- 
agement of the vessel," for which the owner is not responsible under 
the récent act. 

The case is quite like that of Hedley v. Steamship Co. [1892] 1 Q. B. 
58, [1894] App. Cas. 222, where a seaman in a heavy lurch of the ship 
was thrown overboard and drowned, because the stanchions and 
rails, properly supplied for the ship by the owners, had not been 
set in place on the starboard side as they ought to hâve been set on 
the departure of the ship. The administratrix sought to recover 
damages of the owners. Li the décision of the case, both in the court 
of appeal and in the house of lords, two points were adjudged, — 
First, that the master's neglect to set the stanchions and rails was 
the négligence of a fellow servant in the navigation of the ship, for 
which the owners were not liable at common law; secondly, that 
under the provisions of the merchant's shipping act, which are 
equally stringent with those of our own act, as respects the obliga- 
tions of the owner to make and keep the ship seaworthy, the supply 
of ail the usual and proper equipment was a full compliance with the 
act by the owner in respect to the stanchions and rail, and that the 
"fault was in not making use of the equipment with which the ship 
had been fumished." [1894] App. Cas. 228. See, also, The South- 
gate [1893] Prob. Div. 329; The Warkworth, 9 Prob. Div. 20. This 
seems to me precisely applicable to the act of congress of February 
13, 1893, and upon that ground the libel must be dismissed, but, as 
the question is a new one, without costs. 
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HICKLIN V. MAECO et al. 

(Circuit Court, D. Oregon. November 28, 1894.) 

No. 1,711. 

Peacticb— CoBBBCTiON OF Decbee— Clbrical Ebboh. 

Though a court of equity has power to correct clérical errors m Its 
âecrees at any tlme, It will not interfère to correct what may h&re been a 
Judicial error; and it will not correct a clérical error in a decree entered 
two years before the application for correction, by a judg« other tban the 
one to whom such application is made, and subsequently afflrmed on ap- 
peal. 

This was a bill in equity by Lyman T. Hicklin against Henry 
Marco and others for tke rédemption of a mortgage. Défendants 
in their answer, set up a clalm for the Talue of permanent improve 
ments made by them while in possession of the premises, and the 
case was heard upon exceptions to this part of the answer. The 
court allowed the défendants' claim (46 Fed. 424), but otherwise 
gave judgment for plaintiff. Subsequently, on appeal by défend- 
ants as to the amount of the decree, the judgment of the circuit 
court was afflrmed. 6 C. C. A. 10, 56 Fed. 549. Plaintiff prays 
an amendment of the decree in so far as it restricted his right of 
rédemption to a one-fourth interest in the mortgaged premises. 

0. W. Miller and David Gtoodsell, for plaintiff. 
Zera Snow, for défendants. 

BELLESTGER, District Judge. The plaintiff pétitions for an 
amendment of the decree herein, rendered more than two years 
ago. The suit involved the validity of a foreclosure proceeding 
brought against the plaintiff's ancestor. The plaintiff, having suc- 
ceeded to an undivided one-fourth interest in the lands sold on such 
foreclosure, brought this suit against those holding under the fore- 
closure sale. The court held the foreclosure invalid, for want of 
jurisdiction upon the service of summons had in the suit, and de- 
creed that the plaintiff might redeem as to his one-fourth interest 
in the mortgaged premises by payment of the mortgage debt. It 
is claimed that the decree should hâve been for rédemption of the 
entire property mortgaged, instead of the one-fourth interest belong- 
ing to plaintiff; that inasmuch as the plaintiff is required by the 
decree to pay the entire mortgage debt, and the court was not au- 
thorized to decree otherwise, the restriction of the right to redeem 
to one-fourth of the mortgaged premises is a manifest error, that 
the court ought to correct on this application. It is within the 
power of the court to correct clérical errors in its decrees at any 
time, and the court is at liberty to asoertain the existence of the 
alleged error by any satisfactory évidence. The written opinion 
of the judge, Ms memoranda upon the docket, and his personal 
recollection are sufflcient to authorize a correction of the entry. 
In this case the correction is asked for upon the ground that the 
plaintiff is compelled to redeem from the entire mortgage debt, and 
consequently is subrogated to ail of the rights of tiie mortgagee, 
V. 64F.no. 6— 39 
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and tliat the decree, in failing to provide for this, necessarily faila 
to CQnform to what wàs intended by the court in rendering it I 
am satisfied that th.e decree shoiild hâve been in acçofdance -with 
what the plaintiflf claims, but i am not satisfied that the error com- 
plaine4 of is a clérical error. It may be a judicial error. If I 
shall undertake to correct this decree upon the ground that it does 
not cônloil^ïn to my 6wïi opinion of what the decree should be, I 
will assiiriie the funçtiitîiïjil of revising the , judgments and decrees of 
my, pïedepessor under |he pretense of correcting them, The mère 
faot of error, if found to exist, does not justify an inference that 
there has been a clérical error in entering the decree. The decree 
in tiij^ case was entered more than two years before the discovery 
of ffiÇialIçged error. |[n the mèàntime |he case was tried on ap- 
peâl m tfee circuit Court bf'aï»peals, where the decree appealed from 
was affli^med more than a year and a liàlf ago. 6 0. Ç. A. 10, 56 
Fed. b'ÎÔf, ïhese factSjapd thé fact that there has been a change 
in the îiidges of the court sinçe the decree was rendered, Inde- 
pen,4eptly Qf lOther cpnsi^çratiohs, make it inexpedient tP grant the 
pray^r pf this petitîoi^, I should hesitate to interfère with the 
decree wd^r such circumstances upon proof, however conclusive, 
that ihèfe had beén a clérical error in entering it. The prayer of 
thé pétition is denied. 



SIDDALL, V. BREQY. 
(Circuit Court, E. D. Pennsylvania, December 4, 1894.) 

•, No. 3., 

JuEtsDiCTiON— Judicial Dot^bs oî- State Judge. 

A circuit court of the United States has no autliority to review the 
Judgmentè of the statè courts, and hold their judges responsible for 
fflilure to discharge their judicial dutiés. 

This was an action by Théodore W. Siddall against the Honorable 
F. Àmedee Bregy. 
The plaintlff flled the foUowing statement of claim, viz.: 
"F. Amedee Bregy, the defraidant, Is one of the judges of the court of com- 
mon ple^s of the commonwealtli for the county of PhUadelphla, swom to 
obey and administer the laws of the United States and of the coinmonwealth 
of Pennsylvania without f eàr or f avor. Hls neglect or refusai to do so 
deprives the state of a republican for m of government He has denied, and 
now dénies, to me, wlthin his jurisdictlon, the equal protection of tlie laws, 
alike of the commonwealth of Pennsylvania and of the United States, espe- 
cially of clause 1 of the fourteenth article of the United States constitution. 
I bring this action to recover from him réparation in damages therefor In 
the sum of one hundred thousand dollars. In suppott of my claim I show 
that I obtaihed from the sald court of common pleas a subpoena command- 
ing one Mary Siddall tq appear and show cause, If any she had, why a 
decree of nulllty of a vold marriage contract should not be ejitered of record, 
said suit belng entltled ,'Slddall vs. Siddàl^, Common Pléàs No. 1, March 
Tèrm, 1894, No. 5,' and I ask that the records of that suit be made part of 
this. Btatenient Said subpoena was based upon a llbel bearlng the hand and 
se^l of a magistrate and ; the signature of a judge as requiréd by law, and 
placed in the custody of thp prothonotary of the court 

"(i) In or about Màrch,: 1894, I exhlblted to iudge Bregy, In court, affldavit 
and évidence that ah asportation had been made of my libel from among 
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the archives of the court of common pleas, to my Injury, the same being a 
felony at common law, and demanded process and remedy; whereupon the 
judge refused mè the rem«dy for the wpong, and dismissed the case, thereby 
becoming an accessory to the larceny of the records of his own court, to iny 
own spécial wrong and injury. 

"(2) And, further, I did then and there exhibit to Judge Bregy affldavit and 
évidence that the prothonotary and others had published copies of my said 
libel, or preliminary proeeeding, together with defamatory connnents, to my 
aggrievance, the same belng a contempt of court, ludlctable nnder the laws 
of the commonvsrealth ât my Instance and demand. The prothonotary and 
others came Into court, and made affldavit that my allégations were true; 
•whereupon I demanded process and remedy, which said Judge Bregy re- 
fused, and dismissed the case, thereby becoming an accessory to contempt of 
his own court, to my spécial wrong and injury. 

"(3) And, further, I did then and there submlt affldavit and évidence that 
the prothonotary and others had published criminal libel upon me, and I 
demanded process and remedy; whereupon the judge refused me remedy for 
the wrong, and dismissed the case, thereby becoming an accessory to the es- 
cape of the wrongdoers, to my especial wrong and injury. 

"(4) And, further, I did then and there submlt affldavit and évidence to 
Judge Bregy that the prothonotary had allowed, aided, and abetted parties 
other than parties to the suit, without an order of the court, in direct disobe- 
dlence of an order of court and of an act of assembly, to inspect, copy, and 
carry off my libel ont of his officiai custody, and I demanded process and 
remedy, which the judge wrongfuUy refused, and allowed the wrongdoers 
to escape, to my spécial wrong and injury. 

"(5) And, further, said Judge Bregy did then and there override the acts 
of assembly, and make law and practice in this wise: He ordered and di- 
rected the prothonotary to place among the records of the court in Siddall 
V. Siddall a paper which did not, and does not, bear the hand and seal of 
a magistrate nor the signature of a judge, and to prétend that it was a good 
and lawful libel in divorce. He did this upon the motion of one of the par-- 
ties whom he was required by his oath of office to hold to answer for the 
crimes, contempts, and misdemeanors above set forth, with the intention of 
shlelding the prothonotary and his Confederates, and of hindering and de- 
laying me. He did It against my objection and protest, and notwithstanding 
my offer to produce a duplieate original, which should conform to the require- 
ments of the law, when and as soon as the ofCenders were indicted andi con- 
victed. Moreover, none of the parties to the said suit askod for the order. 
It was made upon the motion of an impertinent intermeddler. 

"(6) Notwithstanding that it was clearly and fully disclosed by the libel, 
the answer, and the affldavits that the nuUity of the marriage contract had 
been established judicially before a tribunal selected by the commonwealth 
itself and by the respondent, Judge Bregy unlawfully made absolute a rule 
upon me to pay a counsel fee for the respondent in Siddall vs. Siddall. 

"(7) And I charge it was a further invasion of my rights and of the 
jurisdiction of the court of quarter sessions for Judge Bregy to impose upon 
me the payment of money for the beneflt of respondent in Siddall vs. Siddall; 
it being shown that the court of quarter sessions had passed upon the ques- 
tion, and ordered an ample allowance, which was more than paid up in full. 

"(8) And further, in her answer and in her affldavit to support the rule 
for alimony and counsel fee, respondent charges upon oath that her allowance 
was in arrears. The charge was shown by the receipts of the guardians of 
the poor, and by her own affldavit on cross-examination, to be absolutely 
untrue and malicious. Nevertheless, for the purpose of hindering and delay-^ 
ing me, Judge Bregy imposed upon me the payment of thirty-five dollars, 
declarlng from the bench that I had brought the suit, and must pay for it. 
ï charge that it was the bounden duty of Judge Bregy to then and there 
award me a decree of nulllty, and to hold respondent for her perjury; that 
his notidoing so was and Is a déniai of my rights as a citizen of the United 
States. 

"(9) I charge that the above acts of omission and commission upon the 
part of Judge Bregy are, In law and in fact, a couspiracy with the respondent 
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and others to violate the provisions of the state and national law, and 
esyecially the provisions of thé first clause of article foui'teen of the consti- 
tution of the United States, to tny Injury, oppression, tbreatënlng, and intlm- 
Idatlon; thàt he is violating hls oath of office, and uslng hls office to abridge 
the privilèges and immunlties to which I am of right entitled as a citizen of 
the United States; and that he dénies me the equal protection of the laws 
wlthln hW juïlsdletlon. 
"[AffldàfltJ Théodore W. Siddall, Plalntiff." 

To thls stfttement the defepdant filed a demurrer, asslgnlng the folio wlng 
reasons, ainong others: The statement Is vague, unoertain, and Indeflnite. 
The plàlntiff refers to the allégea records of a suit in a state court without 
setting the same forth. None of the counts in said statement discloses any 
légal llabllity on the part of the défendant 

Théo. W. Siddall, in pro. per. 

George S. Graham and F. Carroll Brewster, in support of de- 
murrer. 

Judges of courts of record are not liable for their judiclal acts (Bradley 
V. Fisher, 13 Wall. 335; Scott v. Stansfleld, L. E. 3 Bxch. 220; Calder v. 
Hallset, a Moore, P. O. 28), even If they exceed their jurisdiction (Lange 
v. Benedict, 78 N. ï. 12; Yates v. Lansing, 6 Am. Dec. 290; Stewart v. 
Cooley, 23 Am. Rep. 690). Thè statement shows on its face that the acts 
complained of were performed by défendant In a judicial capaclty, in an 
action over which he had jurisdiction. 

DALLAS, Circuit Judge. The statement of claim ia this case 
does not set forth a cause of action of which this court can take 
çognizance, The substance of the matters averred is that the de- 
fendant, by acts done or omitted by him in the exercise of his 
office as one of the judges of a court of the state of Pennsylvania, 
has caused damage to the plaintifif, who was a suitor bef ore him ; but 
this tribunal has no atithority to review the judgments of the state 
courts, and hold their judges responsible for failure to correctly dis- 
charge their judicial duties. Judgment for défendant on the de- 
murrer. 



60EMULLY & JBFPERY MANUF'G 00. T. BBBTZ et aL 

(Circuit Court, B. D. Pennsylvania. December 4, 1894.) 

No. 90. 
1 Interrogatories. 

Interrogatorles should be confined to the matters set up in ibe bill, 
and be relevant to the case which it allèges. 

8. Same— Cbbation op Cobpobation. 

Where a bill charges that a corporation is praetically the same con- 
cern under a corporate organization as a partnershlp, which partnership 
Is charged wlth the breach of a certain agreement, and the transfer of 
such agreement to the corporation, it Is permisslble to inquire, wlth the 
object of Connecting the two organizations, Into the clrcumstances con- 
nected wlth the création of the corporation, and the number of Its shares 
which were acquired by the jnembers of the partnershlp. 

This was a suit by the GormuUy & JefEery Manufacturing Com- 
pany against Jacob S. Bretz and others. 

The bill dlsclosed that the complainant, an Illinois corporation, was the 
owner of a number of letters patent relatlng to the manufacture of bicycles 
and tricycle structures; that the défendants, being copartners under the 
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name of Bretz, Cùrtis & Co., were désirons of using, selllng, and Importinç, 
and selling to others to be sold and used, bicycles and tricycles, employlng 
in their construction and opération the inventions of one or more of the saJd 
letters patent, and securing a license therefor from the complainant; that 
upon certain considérations the complainant and défendants signed an agrée- 
ment in which the complainant llcensed the sald letters patent to défendants, 
who thereupon covenanted not to thereafter engage In the manufacture of 
bicycles or tricycle structures, nor in the importation or sale of such struc- 
.tiures (except two certain English machines), without the written consent of 
the complainant. The défendants further agreed to make monthly reports 
of the number of structures imported and sold, and to pay monthly to com- 
pdainant, for the use of such structures upon the imported bicycles, the sum 
of five dollars each. The complainant was to hâve the privilège of exam- 
Ining the books of défendants, and to call for reports under oath. The défend- 
ants also agreed not to transfer the agreement The sum to be paid com- 
plainant was at no time to be less than $1.000 annually. The complainant 
agreed to défend the défendants from certain suits for patent infrlnge- 
ments. The bill further averred that in October, 1890, a few months after 
Bigning the said agreement, the said Bretz and Curtis, together with three 
others, pretended to form a corporation under the laws of Pennsylvanla, 
under the name of Bretz & Curtis Manufacturing Company (slnce the Curtis- 
Child Manufacturing Company), for the purpose of manufacturing and deal- 
ing In bicycles, eta, and slmilar articles. Corporate papers were issued to 
them on October 27, 1890. Of the 500 shares of capital stock, 240 shares 
v^ere subscribed by Bretz, and the same number by Curtis, the remaining 
20 shares being divided among the other three corporators (the law of 
Pennsylvanla reauiring at least five subscribers to an intended charter). 
The bill then averred that 200 shares each were issued to Bretz and Curtis 
as full paid, in considération of the conveyance by them of certain bicycle 
goods, and certain contracts, lieenses, and leases, and the business of Bretz, 
Curtis & COi, includlng the agreement above set forth; but whether or not 
there was a spécifie conveyance of sald contraet or license the complainant 
averred ignorance, and prayed discovery. Of the amount of stock In said 
corporation now owned by said Bretz and Curtis, the complainant also 
averred ignorance, because défendants hâve neglected to file their statement 
of such In the proper oflîce, and prayed discovery thereof, averrlng also 
that the corporation Is only a continuation of the partnership. The de- 
fendants hâve failed to make any report of bicycle or tricycle structures 
Imported or sold, and hâve not fcaid any part of the said royalty since Oc- 
tober 31, 1890; and the bill averred that the sald corporation was engaged 
In the manufacture of bicycle and tricycle structures, and thé Importation 
thereof, other than the two certain English machines, and that such manu- 
facture, importation, and sale is that of sald Bretz and Curtis. The blU, 
after averrlng performance on the part of the complainant, prayed relief 
accordlng to the facts set forth, and asked that défendants be perpetually 
enjoined from manufacturing, selling, and importing structures other than 
allowed by the agreement, and damages for the breach of same. Answers 
were also prayed for to the following Interrogatorles: 

"(1) What contracts, lieenses, and leases relating to the importation or sale 
of bicycle or tricycle structures bave Jacrb S. Bretz and George E. Curtis 
conveyed or assigned to Bretz & Curtis Manufacturing Company, and when? 
(2) Was the contraet of license of March 18, 1890, between the Gormully & 
Jeffery Manufacturing Company and Jacob S. Bretz and George B. Curtis, 
trading as Bretz, Curtis & Co., at any time conveyed and assigned to Bretz & 
Curtis Manufacturing Company? And, If so, whenî (3) 'What were the 
terms of the conveyance of certain bicycles, tricycles, accessories, and goods, 
and certain contracts, lieenses, and leases, and the goodwill and business 
of the firm of Bretz, Curtis & Co., referred to in clause elght of the charter 
of the Bretz & Curtis Manufacturing Company? (4) How many shares of 
Btoek of the Bretz & Curtis Manufacturing Company hâve been Issued? 
(5) What are the names of the stockholders of sald company upon the date 
of the filing of this bill, and how many shares are held by each? (6) Has 
Jacob £>. Bretz acquired or disposed of any stock of the Bretz & Curtis 
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MàaufsefliHng Company éîticè the organlzation théteoîî 'And,*lf so, what 
amotftrts/ana upoil what dates-î (7) Has George E. Curtié acqulxsa or dis- 
posediot'any <st the stock oC'tbe Bretz & Ourtis Manufiacturlng Company 
since the «rganization thereof ? And, if so, what amounts and upon what 
dates? . • . f: 

"Note: Tbê défendant Jacob S. Bretz is requirod >to answer the inter- 
rogatorle* aambetèd, respectiveiy, 1, 2, 3, 4, 0. ïhe défendant George B. 
Curtls ts required to answer the interrogatories numbered,' respectlvely, 1, 2, 
3, 4, 7. The défendant Bretz ■& Curtis Manufacturing Company is required 
to answer the Interrogatories numbered, respectlvely, li 2, 3, 4, 5, 6, 7." 

The attswer of tihe Curtls-Obild Manufacturing Company denied in détail 
the main allégations of the blll, averrlng that said agreement was in restralnt 
of trade, and makîng no response to the Interrogatories propounded. The 
answer ofCurtis admltted the agreement, but deniediits effect in equity, for 
several reasons, and made no answer to the interrogatories. The complainant 
thereupon took exception to the answers as Insuttlclent 

Crossdale & Adams, for complainant. 
Horace Pettit, for défendants. 

DALLAS, Circuit Judge (after stating the facts). Seven inter- 
rogatories are included A^th the bjU in this case. The défendant 
Jacob S. Bretz was not sen'ed, and has not appeared. By note 
to the bill, the défendant George E. Ourtis was required to answer 
the interrogatories numbered 1, 2, 3, 4, and 7, and the défendant 
Bretz &'Olirtis MaAufàetuMng (Company (now Curtis-Ghild Manu- 
facturing Company) was required to answer the interrogatories 
numbered 1 to 7, inclusive. Neither of thèse défendants has an- 
swered éither of them, and argument has now been heard upon ex- 
ceptioB^ !ftled by the cOnlplainant: to theîr refusai to dô so. Inter- 
rogatories should be eopfliled to the matters set up in the bill, and 
be relevant to the case wÉifiiiiit allèges. If not material to the pur- 
pose of the suit) a defendaiit ôught not to be compelled to answer 
them. 

For complainpit, it la cobtended that the flrst three interroga- 
tories are periinent in .f'elîicidation" of "the allégation that there 
was a conveyance of the license colitract in suit to the Bretz & 
Curtis Gompaûy." The flrSt interrogatory is not direèted solely to 
that contracti but inquirés *%hat contracts, licenses," etc., hâve been 
conveyed or assighed; andfull reply to it might in volve disclosure 
of contracts and conveyances other thàn that in suit, and of transac- 
tions with respect to which the complainant has no right to dis- 
covery. The second interrogatory is uriobjectionable. The third in- 
terrogatory should be ah^wered, either fully or, by the statemeut 
of some fact jiptifying the refusai to do so. No sufQcient reason for 
declining to answer it WSS suggested upon the argument. 

The plâintifPs fcoui^ï has stated that tlie remaining interroga- 
tories are, inténdpd to,eliç{t discovery pf tbe faet that the Bretz &. 
Curtis Manufacturing Company is the successor of Bretz, Curtis & 
Go., and is really the feam* concern under a corporate organization. 
It is legitiiùal^e to iûqulre, with this dbject, into thfe citcumstances 
connected WjÛi, the création of the corporation, and the number of 
its shares whicïi were acquired by Bretz and Curtis, the considéra- 
tion therefor, etc. To this «itent, but not further, the fourth, fifth, 
sixth, and séventh interrogatories are well fouhded. 
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The first exception îs dismissed. The secoad and third exceptions 
are sustained. The fourth and fifth exceptions to the answer oî 
George E. Curtis, and the fourth, fifth, sixth, and seventh exceptions 
to the answer of Curtis-Ohild Manufacturing Company, are so far 
sustained that the défendants are, respectively, directed to answer 
the interrogatories to which those exceptions severally relate, to the 
extent which the foregoing opinion indicates to be requisite. The 
défendants are assigned to answer in accordance with this opinion 
on or before the next rule day. 



BOSWOBTH et al t. JACKSONVILLE NAT. BANK. 

(Circuit Court of Appeals, Seventh Circuit November 27, 1894.) 

No. 17a 

l. BiWi OF ExcHANOE— Equitable Assignment — Appkopbiation of Ftjiids, 
On September 12, 1893, the 0. Railway Company drew two drafts In 
favor of the J. Bank, upon the R. Railway Company for a part of a fund 
in the hands of that company belonging to said 0. Railway Company, 
which fund, however, woûld not be payable untll September 25th. On 
September 21st, recelyers of the C. Railway Company were appolnted, 
and took possession of its property, including the fund in the hands of the 
B. Railway Company, which was subsequently pald to them. The J. Bank 
dld not présent the drafts for acceptance, or notlfy the R. Railway Com- 
pany of thelr existence, untll after the appointment of the receivers, nor 
did the R. Railway Company ever aceept them. Seld, that the drawlng 
of the drafts dld not, without thelr acceptance, constitute an appropria- 
tion of a part of the fund to the payment of the J. Bank, nor an équitable 
assignment to It of a part of the fund, but that the receivers became en- 
titled to the fund upon thelr appointment, and it was rightly pald to them. 

8. OFFICBRS of COKrOKATIOKS— DtTTlES T0WAKD8 CbEDITOBS — IlLEOAL PREF- 
ERENCE. 

The drafts having been drawn and delivered to the bank In payment of 
a note of the C. Railway Company, on which H., Its président and one of 
Its dlrectors, was surety, and at a time when the railway company was in 
faillng clrcumstances, héld, that they constituted an illégal préférence to 
one who, as an ofHcer and member of the corporation, stood in a relation 
of trust towards its gênerai credltors. 

Appeal from the Circuit Court of the United States for the South- 
ern District of minois. 

This was an intervening pétition in the nature of a bill in equity, 
brought by the Jaclcsonville National Bank against 0. H. Boswortb 
and E. Ellery Andersen, as receivers of the Chicago, Peoria & St. 
Louis Eailway Company, to obtain payment to the bank of certain 
funds in the hands of the receivers. In the circuit court a decree 
was entered for the intervener. Défendants appeal. 

This is a suit in equity, brought by the Jacksonville National Bank, as In- 
tervener, against the receivers of the Chicago, Peoria & St. Louis Railway 
Company, to recover the sum of $7,500, belng the amoimt of two several drafts 
drawn by Marcus Hook, as treasurer of the railway company,— one for the 
sum of .$2,500 and the other for $5,000,— upon W. G. Purdy, ti-easurer of the 
Rock Island & Pacific Railway Company, each dated September 12, 1893. 
Thèse drafts were delivered on the day of thelr date to- the cashier of the 
bank, with directions that, when pald, the proceeds were to be Indorsed upon 
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a ceartein: note for 110,000 wWch had theretofore, on Jnly 25, 1893, been exe- 
cuteçl by the Ifallway comp^py to the bank, wlth William S. Hook, its prési- 
dent, as siiretîr, for money bijCTOwed by the rallway company from the bank, 
and uéèd tb carry on Its business. The sum cf $2,500 had alreâdy been paid 
by sald rallway; colQpanyUî>on said note, by Its check dated September 11, 
1893, and thèse two drafts were intended to pay the balance due upon the said 
$10,000: note. Thèse drafts wesre drawn and delivered by the railway Com- 
pany before the appointment pî receivers, and, at the tlme of their delivery, 
MarcuS Hook, the treasurer of the company, notifled the bank, through its 
«ashleri that thëy Were drawn tmder an agreement between the said railway 
company and the'drawees that the traffio balances for the month of August, 
1893, In the hands of the Pacific Company, and agalnst which the said drafts 
were drawn, would not be payable until September 25th following. This 
fund, not yet due, against which the drafts were drawn by the company, was 
a balance comtag to said company from the drawee, the Chicago, Bock Island 
& Paciflc Rallway Company, amounting to $11,550.39, being the freight traf- 
fic balance for the month of August, 1893, in the hands of the Paciflc Com- 
pany belonging to the Chicago, Peoria & St. Louis Rallway Company. It will 
be seen from this statement that the drafts, amounting in the aggregate to 
$7,500, called for only a part of the fund against which they were drawn. 
They were not presented for payment by the bank until af ter the receivers 
were àppolnted. They were then presented, and payment demanded of the 
drawee, and refused. Nor until sueh receivers were appointed was any no- 
tice glven to the drawee of the possession o^E the drafts by the bank. Alter- 
wàrds, on September 27th and November Ist, the money due for such freight 
balances, and against which the drafts were drawn, was pald by the Paciflc 
Company to the receivers of the Chicago, Peoria & St. Louis Railway Com- 
pany,' the appeUânts. The çlaini on the part of the bank is that the drawing 
of tbe drafts constituted an appropriation ta equity to that extent of the said 
fund In the hands of the drawee, which gave the bank a lien thereon pro 
tant» In préférence to other creditors, although th© said drafts were never ac- 
cepted or paid by the drawee. The contention on the part of the receivers is 
that, inasmuch as, the drafts were not presented or accepted or the money 
palà liefore the railway went Into the hands of receivers, and the money was 
then paid over to the receivers upon demand, no lien attached to the money 
In the hands of the drawees, and that the receivers hold it as trustées for 
the benefit of the railway company and its gênerai creditors; that the fund 
in the hands of the, Rock Island & Paciflc Company was a single fund and 
cause bf action, and could not be divided and parceled ont to différent cred- 
itors, exeept by actual payment, or at least by an acceptance which would 
blnd the drawee to pay. The decree of the court below Was in favor of the 
bank. 

The following additional facts may be stated, as showing the history of the 
proceedings which culminated in the bringing of this suit by the bank as in- 
tervener and petitioner for the recovery of the amoimt of thèse drafts. On De- 
cember 18, 1890, the Chicago, Peoria & St. Louis Railway entered into posses- 
sion of the St. Louis & Chicago Railway Company, under a wrltten lease, 
and contlnued in possession until about the 22d day of July, 1893. On the 
lOth day of July, 1893, R. J. Cavett, receiver of the said St. Louis & Chicago 
Railway, filed a pétition m the United States circuit court for the Southern 
district of Illinois, setting ont the lease aforesaid, and alleging materlal de- 
faults In the performance of the covenants of the same by the said Chicago, 
Peoria & St Louis Railway Company; and prayed a surren^ier of the said 
St. Louis & Chicago property, a decree for arrears in rent, and for damages. 
On this, process Issued, and the Chicago, Peoria & St Louis Railway Company 
appeared August 7, 1893, and demurred thereto. On September 12, 1893, R. 
J. Cavett, as receiver aforesaid, flled his amended pétition against the Chicago, 
Peoria & St. Louis Railway Company, W. S. Hook, and Marous Hook, alleg- 
ing au Indebtedness of said défendants to petitioner of $75,000 ; and further 
alleging the Indebtedness of the sald Chicago, Peoria & St Louis Railway 
Company to many other railroads, corporations, and Indivlduals, and default 
in bonded interest,— and thereupon prayed that a receiver mlght be appointed 
to take possession of the property of said Chicago, Peoria «& St Louis Rail- 



BOSWOETH V. JACKSONVILLE NAT. BANK. 617 

way Company. Whereupon an order was entered setting down the above péti- 
tion, together wlth the applications of the Woodward & Tiei-nan Printin? 
Company, the St. Louis & Southeastem Eailway Company, and John Coughlin 
for the appointment of a receiver of the Chicago, Peoria & St. Louis Rail way 
Company, and other companies comprising the "Jacksonville Southeastem 
Line," for hearlng on the 21st day of September, 1893. On September 21, 1893, 
the Mercantile Trust Company of New York, as trustée, flled Its bill in chan- 
cery agalust the Chicago, Peoria & St Louis Railway Company, in the United 
States circuit court for the Southern district of Illinois, alleging default In 
Interest on flrst mortgage bonds, insolvency, and praying for the appointment 
of a receiver and foreclosure. Afterwards, on September 21, 1893, the court 
of Its own motion entered an order consolidatlng the applications for the ap- 
pointment of a receiver of the said Chicago, Peoria & St. Louis Railway Com- 
pany, flled by R. J. Oavett, the Woodward & Tiernan Printing Company, John 
M. Coughlin et al., and the St. Louis & Southeastem Railway Company, with 
the bill of complaint of the Mercantile Trust Company, under the name of 
"The Mercantile Trust Company, complainant, against the Chicago, Peoria 
& St. Louis Railway Company, défendant." On the same day, the court en- 
tered an order appolnting C. H. Bosworth and E. BUery Andersen rèceivers 
of the Chicago, Peoria & St. Louis Eailway Company, and of ail the other 
railways comprlsed In and commonly known as the "JacksonvUle Southeast- 
em Line." Pending such application for a receiver, and on the 16th day of 
September, 1893, Boyd, Stickney & Co. sued out an attachment in the circuit 
court of Peoria county, 111., against the Chicago, Peoria & St. Louis Railway 
Company, on a claim of $5,499.04, and levled the same on two passenger 
coaches. In addition to gamishlng the Chicago, Roclï Island & Pacific Railway 
Company, the Rock Island & Peoria Railway Company, and the Atchison, 
Topeka & Santa Fô Company, railway corporations indebted to said Chicago, 
Peoria & St. Louis Railway Company on account of traffic balances. Mean- 
whlle, the Chicago, Peoria & St. Louis Railway Company was indebted to 
the Jacksonville National Bank, as before stated, In the sum of §10,000, upon 
the promissory note of July 25, 1893, wlth William S. Hook as surety. Later 
the garnlshment proceedlngs of Boyd, Stickney & Co. were dismissed, and the 
Chicago, Rock Island & Pacific Railway Company pald the rèceivers of the 
Chicago, Peoria & St. Louis Company the amount ascertained to be due on the 
said freight traffic balance. On October 28, 1893, the Chicago, Peoria & St 
Louis Railway Company flled Its appearance in the Consolidated cause of the 
Mercantile Trust Company against the Chicago, Peoria & St Louis Railway 
Company. On December 5, 1893, the demurrer of the Chicago, Peoria & St 
Louis Railway Company to the bUl of the Mercantile Trust Company came 
up for hearing, was argued, and the demurrer overmled. In said Consolidated 
cause, on the 18th day of December, 1893, the Jacksonville National Bank 
flled its intervening pétition, alleging the indebtedness of $10,000 to the peti- 
tioner by the said Chicago, Peoria & St. Louis Railway Company, evidenced 
by its promissory note executed July 25, 1893; the drawing of the two drafts 
above mentioned, by Marcus Hook; the Indorslng and delivery of the same to 
petitloner; that the drafts were drawn on a particular fund, and was an ap- 
propriation of the said fund; and praying that the court would order the pay- 
ment of the said drafts out of the fund mentioned. The rèceivers of the Chi- 
cago, Peoria & St Louis Railway Company were made défendants, and flled 
an answer thereto denying the right of the petitloner to the amount clalmed. 
On Febroary 16, 1894, the court entered a decree flnding that it was the cus- 
tom in doing business between the Chicago, Peoria & St Louis Railway Com- 
pany and the Chicago, Rock Island & Paciflc Railway Company to settle 
freight balances between the two companies on or about the 25th of each 
month, and that the offlcers of the bank were Informed of thls fact when the 
drafts were dellvered, and thât the drafts would be paid on or about the 25th 
of the month; that it was the Intention and purpose in deliverlng said drafts 
to hâve the proceeds applled to the payment of the balance due on said note; 
and further found that by the said two drafts the Chicago, Peoria & St. Louis 
Railway Company appropriated the sum of $7,500 of said freight balances to 
the payment of said $10,000 note, and that the said rèceivers had no right 
or title to the same, as such rèceivers; and the court thereupon ordered the re- 
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cei-vers t6 çafi ts the bank, in 20 days from date, the sum of $7,500, wlth In- 
terésl; ànfdftlie ïècélvers tfiereupon assigned errors and took an appeal to thls 
court f r<Jd! thfe deta-ee. 

Blufoif!Cl,;MjJ^op (Philip Barton Warren, of counsel), for appellants. 
Isaa;c Momspn and Thomas Worthington, for appellee. 

Before %ÔODS and JEÎTKINS, Circuit Judgea, and BUNN, Dis- 
trict Judge* 

BTINN, District Judge (after stating the facts as ahoTe). 1. We 
are of opinion that this Case is cOntroUed by the décision of the 
suprême coliçt of the Uûited States in Mandeville v. Welsh, 5 Wheat. 
277. Justice ^tofy in that opinion says: 

"It Is said that a blll of exchange is, In theory, an asslgnment to the payée 
of a debt diië : from the drawee to the drawer. This is undoubtedly true 
where the bill hSs been accepted, whether it be drawn on gênerai f uuds or a 
spécifie fund, and whether thè blll be, In Its own nature, negotiable or not; 
for, in such a cise, the acceptor, by his assent, blnds and appropriâtes the 
funds for thé use :of the ipayee. * * • In cases, also, where an order is 
drawn f ot the whole of a particular fund, it amounts to an équitable assign- 
ment of that fund, and, after notice to the drawee, it blnds the fund In his 
hands. Btft where thé order Is: drawn, elther on a gênerai or a particular 
fund, for a part only, it does not amount to an assignment of that part, or 
give a lien, as agalnst the drawee, uniess he consent to the appropriation, by 
an aCceptance of the draft, or an obligation to accept may be fairly implied 
from the eustom of trade, or the course of business between the parties, as 
a part of their contract The reason of : this princlple Is plaln. A creditor 
shall noliibe permitted to split up a single cause of action into mauy actions 
without the assent of the debtor, since it may subject hlm to mî^ny embar- 
rassments and responsibllitles not contemplated in his original contract. He 
has a right to stand upon the singleness of his original contract, and to 
décline any légal or equita,ble assignments by which it may be broken Into 
fragments. When he undertakes to pay an Intégral sum to his creditor, it is 
no part of his contract that ,he should be obligea to pay in fractions to any 
other persons. So that, If the plalnt^fC could show a partial assignment to 
the estent of the bills, it would not avail hlm in support of the presuut suit" 

The case, also, of Palmer v. Merrill, 6 Cush. 282, opinion by Chief 
Justice Shaw, is very much in point, wherein it was held that an as- 
signaient, for a good considération, from the assured, in a life policy, 
by an indôrsement in writing thereon, of part of the sum assured 
thereby, nëticç of which is given to the insurers, but the policy re- 
tained in the hands of the assignor, does not transfer to the assignée 
such an interest in the policy as will entitle him, if the estate of 
the assured, proves insolvent, to recover the whole sum assigned to 
him of the asstired's administratOr, who has recèived the whole 
amount of the policy from the insurers. This case is quite analogous 
to the one at bar. The receivers stand in the place of the adminis- 
trator in the Massachusetts case, and represent, not only an in- 
solvent deî)tor, but ail of its creditors as well, whosè rights attached 
to the fiiàd lippii their appointment, and before any appropriation 
of the portion thereof represented by the drafts had been effected by 
présentation or àcceptance, and even before the fund became due 
and payable tlj agreeihént of the railway companies. It appears 
from thè i^j^rd, not only that thejb^hk omitted to give the drawee 
notice of its claim to part of the fund, but receivçd the drafts with 
knowledge that the fund would not accrue or be available until Sep- 



BOSWOBTff P. J4CKSONVILI-E NAT,,.BANK. 319 

tomber 25, 1893, wliicli was. four days after tlie appointment of the 
receiTers; and the only notice tliat was given by the bank, which was 
by the présentation of tlje drafts for payment, was also after the re- 
ceivers had been appointed, and had notified the drawee of their ap- 
pointment, and claimed the fund. The decree appointing the receiv- 
ers clothed them with ail the property rights of the company, "to- 
gether with ail tolls, rents, incomes, franchises, issues, and profits, 
and generally with ail the anthority and rights usually given to re- 
ceiyers by a court of equity." It is nowhere claimed or asserted that 
the drawee, prior to the receiyership, accepted the drafts, or had 
notice of their existence, and it would seem that the transaction 
was treated by the bank as incomplète and unexecuted until the 
freight balance should be determined upon by the railway company, 
the drawee. In the meantime, as seems entirely just and équitable, 
the right of the receivers and the gênerai creditors, whom they rep- 
resented, had attached to the fnnd, in préférence to that of the créd- 
iter who was seeking a préférence after the company had become 
insolvent and its aiïairs put into course of liquidation. 

The following remarks of Chief Justice Shaw in the case last re- 
ferred to lay down the correct doctrine: 

"Accordlng to the modem décisions, courts of law recognize the assignment 
of a chose in action, so far as to vest an équitable Interest in the assignée, 
and authorlze him to bring an action in the name of the assigner, and re- 
cover a judgment for his own beneiit. But, in order to constitute such an 
assignment, two things must concur: flrst, the party holding the chose in 
action must, by some signiflcant act, express his intention that the assignée 
shall hâve the debt or right in question, and, according to the nature and cir- 
cumstances of the case, deliver to tlie assignée, or to some person for his use, 
the security, if there be one, bond, deed, note, or written agreenient, upon 
which the debt or chose in action anses; and, secondly, the transfer shall be 
of the whole and en tire debt or obligation in which the chose in action con- 
sists, and as far as practicable place the assignée in the condition of the as- 
signer, so as to enable the assignée to recover the full debt due, and to give 
a good and valid discharge to the party liable." 

And the same rule holds in equity. Indeed, the entire doctrine of 
assignments of choses in action is one growing out of equity juris- 
prudence, and founded upon équitable considérations, as by com- 
mon law the légal title to a chose in action could not be passed by 
assignment; and still, according to the generally accepted doctrine, 
they are only assignable so far as to vest in the assignée an équitable 
interest. The doctrine of the above cases was fuUy recognized and 
enforced by the suprême court of Illinois in Eailway Oo. v. Nichols, 
57 m. 464. 

2. As it appears from the record that by the note to the bank 
for $10,000, of July 25, 1893, William S. Hook, who was président 
and director of the railway company, bound himself as surety for the 
payment of the note, the railway company, being in failing circam- 
stances, and already, when the drafts were drawn, a party to pro- 
ceedings which placed it in the hands of a receiyer, could not give 
a préférence to one who, as an offlcer and member of the corporation, 
stood in a relation of trust toward the gênerai creditors. It is in- 
sisted that the property of an insolvent corporation is a trust fund 
in such a sensé as to preclude the directOrs and oificers of the corpora- 
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tion from dealing with it in such a manner as to secure preferencea 
for themselves. And tMs is undoubtedly the gênerai doctrine, and 
the doctrine in fllinoia. See Beach v. MiUer, 130 HL 162, 22 N. E. 
464; Boseboom t. Whittaker, 132 DL 81, 23 N. E. 339; Cook, Corp. 
§69L 

In a récent case decîded by this court; (Sutton Manuf g Co. y. Hutch- 
inson, 63 Fed. 496, opinion by Mr. Justice Harian), tiie doctrine is 
thus summed up: 

"It Is, we thlnk, the resuit ot the cases that when a prlvate corporation la 
dlssolved, or becomes insolrent and determlnts to discontinue the prosecu- 
tlon of business, Its property la thereafter affected by an équitable lien or 
trust for the benefit of credltors. The duty in such cases of preserving it for 
créditera resta upbn the direçtors or oflacers to whom has been committed the 
authorlty to control and manage Its affairs. Although such dlrectors and of- 
flcers are npt technlcal trustées, they hold, in respect of the property under 
their control, a flduciary relation to credltors; and, necessarlly, in the dis- 
position of the property of an insolvent corporation, ail credltors are equal 
in rlght, unlesa préférence or priority has been legally glven by statute or by 
the act of the corporation to particular credltors. In what cases, where the 
subject is uncontrolled by législation, can such préférence of priority be 
legally given by a corporation î Undoubtedly a solvent corporation, if not 
forbidden by Its charter, may mortgage Its property to secure the perform- 
ance of obligations assumed before or at the time of the exécution of the 
mortgage. So, a mortgage executed by a corporation whose debts exceed its 
assets, to secure a liability incùrred by it or on its behalf, will be sustained 
if it appears to hâve been glven in good faith to keep the corporation upon 
its feet, and enable it to continue the proâecution of its business. A corpora- 
tion is not required by any duty it owes to credltors to suspend opérations 
the moment it becomes flnancially embarrassed, or because It may be doubt- 
fui whether the, objecta of its création can be attalned by further effort upon 
its part It is in the Une of right and of duty when attempting, in good 
faith, by the exercise of its lawful powera and by the use of ail legitlmate 
means, to préserve Its active existence, and tbereby accomplish the objecta 
for whlch it was created. In auch a criala in Its afCalrs, and to those ends, 
it may accept flnanclal assistance from one of its dlrectors, and by a mort- 
gage upon its property secure the payment of money then lûaned or advanced 
by hlm, or in that mode protect him against liability then incùrred in its 
behalf by hlm. Of course, In cases of that liind a court of equity wlU closely 
scrutinlze the transaction, àhd, in a contest between gênerai credltors and a 
director or managing offlcer who takes a mortgage upon its property, wlU 
hold the latter to clèar proof that the mortgage was executed in good faith, 
and was not a device to enable hlm to obtain an advantage for hlmself over 
those Interested In the distribution of the mortgagor'a property. Richard- 
Bon'a Bx'r v. Green, 133 U. S. 30, 43, 10 Sup. Ot 280; Oil Co. v. Marbury, 91 
U. S. 587, 588. 

"Entlrely différent considérations come into View when an Insolvent cor- 
poration having no expectatlpn of continuing Its business, and recognizlng 
Its flnanclal embarrassments as too serious to be overéome, mortgages Its 
propertyito secure a debt prevlously Incùrred to one of Its dlrectors, or. In a 
général assignaient of ail of Its property, glves hlm a préférence. To a gên- 
erai assignment by a prlvate corporation for the equal benefit of ail Its cred- 
ltors, Includlng. dlrectors, no objection could be made, becauâe It recognizea 
thè équal rlght of credltors to partiçipate in the distribution, of the common 
fund. Such an assignment, Bord Éllenborough sald, In Piôkstock v. Lyster, 
8 Maule & S. 371, is to be referTed to an act of duty rather than of fraud, and 
Is jan act by the as^gnor that ârises ont of a discharge ot the moral dutles 
attached to hls chftracter çf debtor to make the fund avallable for the whole 
body of credltor^ Tiie contention of the défendants is that. In disposing of 
théir respèctlv'è propertiea, an IndIvidual and a corporation were recognlzed 
aticommom Iftw aà having equal rlghts; and as the formfep rilày, in the ab- 
sence, of a 8tatqt9 forbiddlng it, transfer the whole or part cf his property 
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with the Intention or with the effect of givlng a préférence to some of bis 
credltors, to the exclusion of others, so an lusolvent corporation, wheu flnan- 
cially embarrassed and not intending to continue its business, may make a 
préférence among its credltors, whoever tliey may be, and whatever their 
relation to the corporation or to the property transferred. If tiis be a sound 
rule, it would foUow that dlrectors, belng also credltors, of an Insolvent cor- 
poration -which bas abandoned the objects of Its création, and ceased an ac- 
tive existence, may dlstribate among themselves its entlre assets, If the 
reasonable value thereof does net exceed their aggregate demands. We can- 
not accept this view. In our iudgment, when a corporation becomes Insol- 
vent, and intends not to prosecute Its business, or does not expect to make 
further effort to accompUsb the objects of Its création, Its managing officers 
or directors coma under a duty to distribute its property or its proceeds 
ratably among ail credltors, havlng regard, of course, to valid liens or charges 
previously placed upon It. Their duty is 'to act up to the end or design' for 
•which the corporation was created (1 Bl. Comm. 480); and when they can 
no longer do so their function Is to hold or distribute the property In their 
hands for the equal benefit of those entitled to it Because of the existence 
of thls duty in respect to a common fund In their hands to be admlnlstered, 
the law Tvlll not permit them, although credltors, to obtain any pecullar ad- 
vantage for themselves to the préjudice of other credltors. Thls rule Is Im- 
peratlvely demanded by the princlple that one who has the possession and 
control of property for the beneflt of oi-uers— and surely an Insolvent cor- 
poration, which has ceased to do business, holds its property for the beneât 
of credltors— may not dispose of it for hls own spécial advantage to the In- 
jury of any of those for whom It is held. That princlple pervades the entlre 
law regulating the conduct of those who hold flduclary relations to others, 
and, Instead of belng relaxed, should be rigldly enforced In cases of breach of 
duty or trust by corporate managers seeking to enrich themselves at the ex- 
pense of those who hâve an Interest equally wlth themselves In the property 
committed by law to their control. It would be dlfflcult to overstate the mls- 
chlevous results of a contrary rule as appUed to those intrusted wlth the 
management of corporate property." 

That the Chicago, Peoria & St. Louia Eailway Company was in- 
solvent when the drafts were drawn, on September 12, 1893, can 
hardly admit of question. Since July 10, 1893, a suit had been pend- 
ing against the company, brought by Cavett, receirer of the St Louis 
& Chicago Eailway, alleging default in performance of çovenants 
in the lease, and asking a surrender of the same. On the 12th of 
September, the very day the drafts were drawn, Cavett, receiver, 
iiled an amended pétition against the Chicago, Peoria & St. Louis 
Eailway Company, William S. Hook, and Marcus Hook, alleging an 
indebtedness of 175,000 to the petitioner, and also alleging indebt- 
edness to many other railroads, corporations, and individuals, and, 
among the rest, default in the bonded indebtedness of the défendant 
company, and asking the appointment of a receiver, and the case 
was set for hearing on September 21st. On that day, September 
21st, the Mercantile Trust Company began the suit for foreclosure 
upon the bonds of the company for default in the payment of the in- 
terest thereby secured falling due on the Ist day of September, 1893. 
On the same day of the flling of this bUl, September 21st, receivers 
were appointed for the railway company, who, on the moming of 
September 22d, took possession of the road. 

It would be diificult to distinguish this case upon princlple from 
that of the Sutton Manufacturing Company, quoted from as above. 
There is this différence: that William S. Hook, at the time of the 
drawing of the drafts, was not a creditor of the railway company 
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for the amount of its indebtedness to the bank. He was merely sure- 
ty tov the payment of the note. The money was advanced by the 
bank to the company, and used ifl its busiiiôss. The bank, thereîore, 
was primarily the creditor, ^William S. Hook conld only be con- 
sidered the créditer, in respect to the money represented by the 
note, after he should pay the note as surety for the railway company, 
and become silbrogated in the place of the bank in respect to the in- 
debtedness. But it seems pretty clear thàt this différence in Mr. 
Hook's relation to the railway company, as compared to that of a 
creditor proper, would make no différence in the application of the 
rule in regard to giving prefërfences. This was so adjudged in Lip- 
pincott T. Carriage Co., 25 l'edr 577, and in Howe v. Tool Co., 44 Fed. 
231, both decided by Judge Woods, and referred to with entire ap- 
proval in Sutton Manufg Oo. y. Hutchinson, supra. The intention 
to make the préférence aûd thé motive are ûianifest from the record. 
The note did not f ail due untU September 26th. On Septémber llth, 
$2,500 was paid, and indorsed upon it. Thèse drafts for |7j500 were 
drawn on the next day, September 12th, two weeks before the note 
would become due, agaiïïsl; a futid not yet due, and of a then un- 
certain kmoimt. There is rq reason appearing for singling out this 
particular debt for such prompt payment except to favor William 
S. Hook, président, who had siignéd as a joint and several maker, but 
who, as bètween him and tïie railway company, was surety for the 
payment of the debt. Was WJilliam S. Hook, in preferring the bank, 
gaining any peculiar advantage to himself to the préjudice of other 
creditors? Wè think this question admits of but one answer. The 
adYantage he would gain to himself by siich préférence would be the 
canceliation of his own' obligation to the bank for thè debt, which 
cancellatioh would forestall his becomiug the creditor ofan insolvent 
corporation. Being surety npon the note to the bank, and liable to 
be càlled upon to pay the saméi as one of the makers, when due, he 
would: hâve the same motive^ in caSe of insolvency or threatened in- 
solvenc^ of the company, to prefer the bank as a creditor, as he 
would to prefer himself as a creditor. There would be the same 
temptation to fraud and ùnfair dealing in the one case as in the 
other. i 

And upon the whole case we must hold that the préférence thus 
sought to be made of this particular creditor, on the very day of the 
flling of thè amended pétition praying for the appointment of a receiv- 
er, and after default made in the payment of interest upon the bonded 
indebtedness of the railway company, was an unlawful préférence ;^ 
and, upon both grounds discussed in this opinion, the decree of the 
court below is reversed, and the cause remanded, with directions to 
enter a dècree in favor of the appellants. 
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CLEVBLAND. C. & S. R. CO. T. KNICKBRBOCKBR TRUST CO. et aL 

(Circuit Court, N. D. Ohio, B. D. December 11, 1894.) 

No. 6,158, 

fUtiiitOAD FoRECtosimE— Patment of Intebest bt Rkoeiteb, 

The C. Rallroad Co., which waa formed by a consolidation of Beveral 
other rallroad companles, made a mortgage, covering its whole Une and 
ail Its equlpment, called the "Consolidated mortgage," whlch was a second 
lien wlth référence to other mortgages previously made by the component 
companies on parts ot the Une, The C. Co., haying become embarrassed, 
and made, or being about to make, default In payment of Interest on ail 
thèse mortgages, and being also largely Indebted for supplies, labor, etc., 
Instltuted a suit agalnst the trustées of the several mortgages, and ob- 
talned the appointment of a receiver of the road. The trustée of the Con- 
solidated mortgage flled a pétition asking that the receiver be instructed 
to pay, out of moneys then in his hands, certain overdue interest on one 
of the flrst mortgages, alleglng that. If such Interest were not pald, fore- 
closure proceedings would be begun upon such mortgage, and confusion, 
delay, and litlgation -would foUow, but that in a suit for foreclosure of the 
Consolidated mortgage, which alone covered ail the property and equlp- 
ment of the road, ail its liabilities and assets could be marshaled and ap- 
plled to the varions Uens attaehlng to them, and that needless and expen- 
sive litlgation would thereby be avolded. Edd, that as It was not alleged 
that, by a foreclosure of the flrst mortgage in question, the system would 
be dismembered and Its eamlng power destroyed, and as the court had In- 
curred large Indebtedness in the opération of the road, which it should bo 
Its flrst duty to secure, the receiver would not be directed to pay the inter- 
est In question out of the moneys In his hands. 

This waa a suit by the Oeveland, Canton & Southern Raiiroad 
CJompany against the Knickerbocker Trust Company, Clara Morgan 
Eotch and others, as executors of William J. Eotch, deceased, and the 
International Trust Comjmny, to obtain the appointment of a re- 
oeiver of the complainant company, and to marshal its assets and 
ascertaln the several liens thereon, and obtain a decree enforcing 
the equities of ail parties with référence to the complainant's assets 
and liabUities. Receivers were appointed by an order entered Sep- 
tember 15, 1893. The Knickerbocker Trust Company, trustée under 
the Consolidated mortgage, presented a pétition asking that the re- 
ceivers be directed to pay certain interest oh the ûrst mortgage 
covering a part of complainant's line. 

W. R. Day and 0. W. Fairbanks, for the motion. 

Williamson & Cushing, A. T. Brewer, and J. R. Keating, opposed. 

RICKS, District Judge. The petitloner in this case files an ap- 
plication representing: 

"That the complainant company ezecuted a certain mortgage bearing date ot 
May 14, 1892, to the peOtloner aa trustée, and secured by an issue of 10,000 
bonds of $1,000 each; that 600 of said bonds hâve been Issued and are ont- 
standing; that the Interest on said bouds falllng due December 1, 1893, and 
thereafter, haa not been pald; and that under the provisions of said mort- 
gages, the holders of a majority of said bonds hâve requested your petitloner 
to déclare the principal of said bonds to be due; and that under the provisions 
of said mortgage your petitloner bas declared said principal to be due and pay- 
able, and bas served notice of such déclaration upon said raiiroad company, as 
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required by the terms of the mortgage; and thereupon, under the provisions 
oÇr^aM BWrt^ftge, the principal o£ said bonds hâve become due and payable as 
they riiâture, due and payable at the time made payable by thelr terms. The 
petltloner ft>#her avers that a certain mortgage bearing date of Jiily 1, 188Î, 
executed by the complainaut company to the International Trust Company of 
Boston as trustée, to secure an issue of 2,000 bonds of $1,000 each, aggregating 
$2,000,000, with interest at the rate of 5 per cent, per annum, payable on the 
Ist days of July and January of each year, is outstanding as a lien against 
said property ; that said interest had been paid up to January 1, 1894, but the 
ihterest becoming due July 1, 1894, amounting to $50,000, bas not been paid, 
and bas been due and unpaid since July 1, 1894; that said mortgage is desig- 
nated as the 'first mortgage,' and the bonds, ail of which are now outstanding, 
constitute the first lien upon that portion of said complainant's railroad ex- 
tending from Oleveland to Ooshocton, and from Canton to Sherrodsville. The 
petitioner further represents that the receiver heretofore appointed in this 
action bas now In his hands money sufflcient to pay said interest on said 
flrst mortgage bonds which became due July 1, 1894, In excess of the amount 
required to pay ail current expenses and repairs and taxes which hâve 
accrued since the commencement of this action. The petitioner farther repre- 
sents that, aa It appears in complainant's blll of complaint, there are various 
mortgages eoverlng various parts and branches of said complainant's rail- 
road, and that the mortgage executed to your petitioner is the only mortgage 
v?hich covers ail of the property and equlpment of said complainant, the same 
belng knoivn as a 'Consolidated mortgage'; that if said interest due on said 
flrst mortgage bonds should not be paid by January 1, 1895, then under the 
terms of said mortgage the holders of tte bonds thereby secured will cause 
an action tobe brought to foreclose said mortgage on the part of said com- 
plainant's railroad covered by said first mortgage; and that a eommittee of 
said holders of bonds has already been formed for the purpose of causing 
said foreclosture proceedings to be commenced as soon as may be after Jan- 
uary 1, 1895. The petitioner further represents that said first mortgage was 
executed by the complainant company bef ore the same was Consolidated with 
the Ooshocton & Southern Batlroad and other compauies into the présent 
complainant organlzatlon, and that since such consolidation a large part 
of the equipmént now on complainant's railroad has been acquired, and that 
theref ore the petitioner's mortgage Is the ohly mortgage covering such equip- 
mént Thë petitioner further represents that said complainant is stlU indebted 
to divers and sundry persons In large amounts for supplies and materials 
furnlshed wlthin six months prior to the commencement of this action, and 
that thé receiver has no means with which to pay the same; but a number 
of persons to whoih said corâplalnant is indebted as aforesaid hâve flled Inter- 
venlng pétitions Ih this action, praying the court to order the amounts owing 
to them, ifespeçtlvely, to be paid; that the unsecured Indebtedness amounts 
to, several hundred thousand dollars, the exact amount of which the petitioner 
refers to as ihdicated in the reports of the receiver. The petitioner further 
represents that if foreclosure proceedings should be commenced by the trustée 
of said first mortgage it would resuit in inextricable confusion, and would 
delay and harass said unsecured creditors, and involve them in needless 
litigation and expense; but, If foreclosure proceedings be commenced by 
your petitioner, such proceedings wlU brlng the whole of the property, in- 
cluding ail the equlpment, before the court for adjudication and sale and 
distribution of proceeds; and your petitioner has theref ore directed its soliclt- 
ors to comnieheé such proceedings at the expiration of the thirty days from 
the notice hereinbefore mentioned, declarlng the principal due. Your peti- 
tioner further, çepresents that the property mortgaged by said first mortgage 
is adéquate and àbundant Security for the payment of the bonds thereby 
secured, and that the amount of said bonds will undoubtedly hâve to be 
paid from the proceeds of ajiy such of cotnplainant's said property; and as 
said bonds do jhftt mature, àccording to thelr tenus, till July 1, 1917, it may 
become greatlyj to the advàntage of the other creditors of said complainant, 
and the lien, ûplders upon its property, to hâve the property of said com- 
plainant soïd subject to said mortgage, and therefore said Interest of July 1, 
1894, should nçt be snffered to continue in default so long that the trandholders 
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secured by said flrst mortgage may déclare the principal of said bonds due, 
as they may do If the same should not be paid before the end of the présent 
calendar year. Petitloner therefore prays that the recelver may be ordered 
to pay the Interest which became due upon said bonds secured by said first 
mortgage on July 1, 1894." 

This application was argued before me on Saturday last, and, as 
an early décision was requested, I can only briefly outline tlie rea- 
sons which occur to me now why this motion should be denied. 
The relief sought for by this pétition is not unusual; but the cases, 
so far as I can now recaJl them, in which such relief has been aUowed, 
were cases in which a failure to grant the relief would resuit in a 
dismemberment of the railroad property mortgaged, or the sale of 
some part thereof which was exceedingly valuable to the corpora- 
tion, serving to give it a large part of its business in the transporta- 
tion of freights, or was valuable to it because of terminal facUities. 
This was notably the case in the order made by Judge Lacombe in 
the foreclosure of the New York, Lake Erie & Western Railroad 
property. But, in the case now before me, the chief reason urged 
why the relief should be granted is that thereby the petitioner, as 
trustée, under the Consolidated mortgage, would be able to pro- 
ceed by foreclosure, and bring the main Une and ail the branches, as 
well as the equipment, of the complainant corporation into court, 
to be sold and distributed according as the liens may be hereafter 
marshaled. It is also urged that such relief would place what is 
known as the six-months creditors in a more favorable position, and 
effect more libéral remédies. Granting thèse reasons to be true, I 
think them still insufiBcient to warrant the court in ordering |50,000 
to be paid out of the sum now in the hands of the receiver towards 
the payment of this interest on the first mortgage bonds. This is a 
proceeding where the insolvent debtor corporation is complainant. 
The money now in the hands of the receiver, to a certain extent, rep- 
resents net eamings; but, as against thèse earnîngs, the court, since 
taking possession of the property, has incurred large indebtedness, 
and I tiiink it should be the flrst duty of the court to look after 
the security of this indebtedness, and to pay it as soon as it reason- 
ably can. There are creditors unsecured who hâve strong equities 
upon this fund, and I think it would be unjust to them to make any 
further diversion now. It may well be suggested that, if the ad- 
vantages to accrue to petitioner are as great as represented, it might 
properly advance this money, pay oiï this interest, and then assert 
its right to be subrogated to the claims of the flrst mortgage bond- 
holders upon said fund. This is a matter of policy and of business 
management, which the petitioner alone can détermine. As be- 
fore stated, I am so pressed with other duties that in the short time 
given me I cannot further go into détails, but I think the conclusion 
reached by the court is a just one. The motion wiU be overruled. 
v. 64 F. no. 6— 40 
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EVANS V. LANCASTBR OITT ST. RY. CO. et al. 
<Circuit Court, B. D. Pennsylvonla. December 11, 1894.) 

No. 18. 

1. DBMtmiÉiH TO Bill of DiscOvbrt. 

A aérnùrrer to a biU of discovëry, belng a refusai to answer certain alle- 
gattons' ot the blll, for reasons appearing upon the face of the blU and 
ppi»^ç4 out by the demuri-er, will not be sustained, where immaterlallty is 
the/^bîe ground of demurrer, unless the facts clearly show that the dis- 
cB^^ery Bought Is Immaterial to the piurposes of the suit. 

2. SAM^— tJKLÀWFUL SCHEME. 

Where a bill of discovëry charges the défendants with havlng united 
and conjlpined in an unlawful seheme to the injury of the complainant, 
and Ijie insists that It Is «ssential to his relief that the acts of eaeh of 
tb'em lij! carrying that seheme Into efCect should be dlsclosed. and that 
full àns^ers from ail of them are requlsite to that end, the court will 
grant thte discovëry asked for. 

; ilaa,>yas a suit by William E. Byana against the Lancaster Citj 
Streetr^Eîàilway Company and others. 

The blll spt f orth that the complainant was a citizen of the state of New 
York, aifd tl)e owner of 32 sharea of ,the Lancaster Traction Company, one 
bf the deiCendants, by purchase, witb power of tfansfer, from oue Eby. Upon 
request for transfer, of the proper offiéers, of the said shares, he was re- 
fused, because the Peimsyivania Traction Company, another bf sald défend- 
ants, bad Uilla.wfully, by exceedlng ita charter privilèges, acqulred the control 
of th© prpPSJrty, direction, and books of the said Lancaster Traction Com- 
pany, and apèrehendlng that thé complainant, as a stockholder of said Com- 
pany, by pweëdings ïn court might nùUify such unlawful acquisition, the 
said Pennsylvania Traction Company Used its unlawful control of^the direc- 
tion of 8ai(l Lancaster Traction CompanJ- to prevent, and thereby prevented, 
an issuance of a new certlflcate of transfer of sald shares of stock to the 
complainant The blll averred that the Lancaster Traction Company was 
a corporation organlzed March 7, 1893, with a capital of $550,000, and also 
gave the- dates of organlzation, amount of capital stock, eta, of the Lancaster 
City Street^Railway Company (the Bast End Passenger Railway Company 
and the West End Street-Railway Company havlng become merged in the 
former). The Lancaster & MlllersvlUe Rallroad Company, the Lancaster & 
Columbia Railway Company, the Columbia & Ironville Street Passenger 
Railway Company, the Lancaster & Strasburg Railway Company, and the 
Columbia & Donegal Railway Company, were ail défendants. The Lancaster 
Traction Company subsequently acqulred the property and franchises of the 
Lancaster City Street-Railway Company. The Pennsylvania Traction Com- 
pany was orgMiîzed July 19, 1893, for the purpose of the construction and 
opération of motors and cables, or other machinery for supplying motive 
power to passenger railways, and the necessary apparatus for applying the 
same. On January 5, 1894, the Pennsylvania Traction Company, although 
It had no tltle to or Interest in the said railways, beyond the ownershlp 
of a few sharea of the capital stock, executed a mortgage to the Provident 
Life & Trust Company of Philadelphla, another défendant, for the secur- 
ing of 1,500 coupon bonds for the sum bf $1,000 each, and of 1,000 coupon 
bonds for the sum of $500 each, to be issued by the sald Pennsylvania 
Traction Company, and In and by sald mortgages undertook to convey 
to the sald trustée the railways of the aforesaid companies, 'together with 
the motors, cars, franchises, and other appllances. The sald mortgages 
were dellvered to the sald trustée and recorded. On February 3, 1894, 
the said Pennsylvania Traction Company procured a lease for a term 
of 999 years of ail the aforesaid railway companles, and had the same 
recorded. At the tlme of the exécution and delivery of the said leases, the 
Pennsylvania TTractlon Company possessed no railway whatever, but the 
railways embraced In sald leases were already equipped for opération. 
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There was no statute of Pennsylvanla granting power to saiJ companles to 
lease thelr roads, or to the Pennsylvania Traction Company the power to 
acquire such franchises by lease or otherwlse. The total capitalizatlon of 
the said railways is $5,265,000, and the length of track is 40 miles,— a sum 
largely heyond the limit of ?100,000 per mile of track fijçed by the act of 
May 14, 1889, § 5. The bill further claimed that the issue of $fi60,000 of mort- 
gage bonds and $330,000 of capital stock was purely flctitious, and in viola- 
tion of the act under which the said Pennsylvania Traction Company was 
organized, which act forbids any increase of capital stock or indebtedness 
save for labor done or for money or property actually received. The said 
bonds and stock were Issued In payment of the property of the said Lan- 
caster Traction Company, the same being dlvlded into 11,000 sbares at $50 
each, making altogether a payment of $990,000 without in anywise augment- 
ing the property basis. A large part of the $2,000,000 of bonds secured by 
the said mortgage and a large portion of the capital stock of the said Penn- 
sylvania Traction Company hâve been freely disposed of to offlcers, direct- 
ors, and others for neither a money considération nor for labor done, but 
as the fruits of the seheme aforesaid. The acquisition by said company of 
the control of the said railways, and the means used therefor, were charged 
to be violative of the rights of the complainant as a shareholder of the 
Lancaster Traction Company, and violative of the laws of Pennsylvania. 
The bill therefore prayed that défendants make answer to the avennents 
set forth, that the Lancaster Traction Company be enjoined to issue a 
certiflcate for the said shares to the complainant, and that the Pennsylvania 
Traction Company be restrained from interfering therewith, and also be 
restrained from selling, disposing of, or impairing the status of any of, the 
property of the said companies; that the mortgage to the Provident Life 
& Trust Company be declared void, as also the leases and purchases of 
stock of the said railways; and that the said Pennsylvania Traction Com- 
pany be enjoined to withdraw from ail management, control, and Inter- 
férence with the said railways. 

To this bill several of the défendants interposed demurrers in the follow- 
ing form: *'And now this défendant doth demur in law to the said bill, and 
(or cause of demurrer showeth that any discovery which can be made by 
this défendant toucbing any of the matters in the said bill of complaint con- 
tained cannot be of any avail to the said plalntiff for any of the purposes 
for which a discovery is sought against this défendant by the said bill, nor 
entitle the said plalntiff to any relief touching any of the matters therein 
complained of. Wherefore, and for divers other good causes of demurrer 
appearing In the said bill, this défendant doth demur to the said bill, and 
prays judgment of this honorable court whether it shall be compelled to 
make any other answer thereto; and it humbly prays to be hence dismissed, 
with Its reasonàble costs In this behalf sustained." 

M. Hampton Todd, for plaintiff. 

J. Hay Brown, E. 0. Dale, and George Nauman, for défendants. 

DALLAS, Circuit Judge (after stating the facts). This case has 
been argued upon demurrers filed by several of the défendants, and 
which hâve been treated by counsel, with apparent correctness, as 
demurrers to discovery, and not to relief; but "a demurrer to dis- 
covery, indeed, is not in its nature a demurrer at ail, but a mère 
statement in writing that the défendant refuses to answer certain 
allégations in the bill, for reasons which appear upon the face of 
the bill, and which the demurrer points eut." 1 Langd. Eq. PI. 
§ 97. The several refusais to answer which hâve been hère interposed, 
though not ail expressed in the same terms, are ail based upon 
substantially the same ground, viz. that the discovery sought is 
immaterial to the purposes of thé suit. This, however, is at least 
not so apparent pn the face of the bill as to warrant the court in 
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assuming, at this stage and on thèse demurrers, that the facts in- 
quired about are irrelerant The theory of the bill appeara to be 
that the défendants united and combined in an unlawful scheme 
to his injury; and he insists that it is essential to his relief that 
the acts pf each of tiiem in carrying that scheme into efEect should 
be disclosed, and that full answera from ail of them are requisite 
to that end. If this contention should be supported by the com- 
plainarit, and if the bill should be ultimately sustained by the court, 
the rigbt of the complainant to the diseovery he seeks will hâve 
been established ; but the order now made must be understood to 
be without préjudice to the rigbt of the défendants, or any of them, 
to again raise, otherwise than by demurring to diseovery alone, 
the questions which hâve now been discussed at bar. At présent 
I need only say that I hâve no doubt that if the complainant ia 
entitled to relief against ail those whom he has joined as défendants, 
his right to diseovery from ail of them is unquestionable. The de- 
murrers, including those joined with answers as well as those which 
hâve been separately filed, are overruled, and the demurrants are 
assigned to answer or plead, or to demur (but not to diseovery merely), 
on or before the next rule day; and ail questions of costs are re- 
served. 

DETROIT OITIZBNS' ST. BY. CO. et al. v. CITY OF DETROIT. 

CITY OF DETROIT v. DETROIT CITY RY. et al. 

(Circuit Court of Appeals, Sîxth Circuit October 2, 1894.) 

No. 200. 

1. Strbbt Railkoads— Powbb to Takb Easembnt m Stbbbts for Tbbm be- 

YOND COBPOKATB EXISTENCE. 

A street-railway company Is not Incapable of taking a grant of a rlght 
to usé Streets of a clty for its rallway for a term extending beyond its 
own eorporate franchise, the Interest granted being assignable. 

9. SaMB— DUBATION 01" RlGHT TO UsH Stbbets. 

The duratlon of such a right dépends on the language of the grant and 
the extent of the interest Which the grantor had authority to grant 
8. Municipal Coepobations— Power to Géant Use of Stebetb ïoe Stebbt 

RAILWAYSi 

The Use of city streets for street-railway purposes being, under the 
law of MIchIgan, a legitimate use, the gênerai powers vested in the city 
of Détroit by its charter to open, close, and widen streets, and to pre- 
scrlbe, control, and regulate the manner in which the streets shall be 
ùsed and enjoyed, are broad enough to permit the city to consent to the 
use of its streets for such purposes by any company having the requisite 
franchisa of a street-railway company. 

4. Samb. * 

Query, whether such gênerai powers authorlze consent to such use, 
elther in perpetuity or for a deflnite term. 
6. Samb— Construction OF Coeporatb Powers. 

The rule which requires strict construction of the powers of municipal 
corporations is not to be âpplied so as to defeat the législative Intent 

6. SAME— GOSSBNT OP CiTT TO DsB OF STBEBTS FOR StRBBT RaILWAYS — LIM- 
ITATION OB' TeRM. 

Laws Mlch. 1861, p. 11* addçd, to tibe gênerai tram-railway act of 1855, 
Elections 33 and 34, wtdch aùtborized the organization of companies to 
construct and operate stréet railwdys, witb a proViso that no such com- 
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pany should be authorized to constrnct a rallway through the streets ot a 
clty wlthout the consent of the municipal authorltles, and under such 
régulations and upon such terms and conditions as they might from time 
to time prescribe; and Laws 1867, p. 257, added a further proviso that, 
after such consent should hâve been glven and accepted, such authorlties 
should make no régulations or conditions whereby the rights or franchises 
so granted should be destroyed or unreasonably impaired, or such com- 
pany be deprlved of the right of constructing, maintalning, and operating 
such railway. ifeW, that under thèse provisions, when construed together 
and with regard to the peculiar constitutlonal policy of the state limltlng 
the législative power In respect of direct Interférence with purely local 
concems of citles, the gênerai charter powers of the clty of Détroit over 
its streets, the gênerai purpose the législature had In view, and other sec- 
tions of the same acts which provlded for acquiring rights of way and 
for mortgaging street railways, including their rights of way, every such 
mortgage to be deemed a mortgage upon real estate, the power of the 
city of Détroit to give the "consent" required was not a power merely 
implled, and therefore to be strlctly construed, but was dlrectly conferred, 
and authorized a grant of such easement of way In the streets as was 
requisite for the purposes to be accomplished; and as such power was 
conferred wlthout express words of limitation, and the "terms and con- 
ditions" on which the grant was to be made were left to the discrétion of 
the local govemment, the term of such a grant was not necessarily limlted 
by the duration of the franchises of the grantee. 56 Fed. 867, and 60 
Fed. 161, reversed. 
T. Samb. 

The power of the city to make such a grant of a right of way extending 
for 16 years beyond the corporate life of the grantee was not limlted by 
any necessary implication from the policy of the state as shown by Gonst. 
Mich. art. 15, § 10, which provides that no corporation, except for munici- 
pal purposes or for construction of railroads, plank roads, and canals, 
shall be created for a longer perlod than 30 years; or from the limitation 
to the same perlod imposed by the législature upon the life of street- 
railway companies; or from appréhension of possible evils from long 
grants of such street privilèges. 56 Fed. 867, and 60 Fed. 161, reversed. 

Appeals from the Circuit CJourt of the United States for the 
Eastern District of Michigan. 

This was a Mil flled in the circuit court of Wayne county, Mich., 
by the City of Détroit, against the Détroit City Eailway, the Dé- 
troit Citizens' Street-Railway Company, Sidney D. Miller and Wil- 
liam K. Muir, trustées, and the Washington Trust Company of the 
City of New York, for an injunction to compel the removal of tracks 
from the streets, and to restrain the further opération of a street 
railway therein. The cause was removed to the fédéral court by 
the Washington Trust Company of the City of New York, and a 
motion to remand was af terwards denied. 54 Fed. 1. A motion 
by complainant to postpone the hearing on bill and answer, or, in 
tlie alternative, to dismiss the bill, was also denied. 55 Fed. 569. 
At the hearing upon the bill and answer, the injunction was re- 
fused as to the Unes of the Congress & Baker Street-Railway Com- 
pany and the Cass Avenue Street-Railway Company, and further 
argument ordered as to the remaining Unes, with leave to the par- 
ties to amend their pleadings. 56 Fed. 867. The cause was heard 
upon the argument and amended pleadings, and a decree was ren- 
dered in favor of the complainant, excepting as to the Unes named 
above, with costs to the défendants. 60 Fed. 161, An appeal was 
taken to the suprême court by the Détroit City Eailway and Charles 
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M. Swift; whù had beén made tmtm lii %e ï)la;èe;;of WiHiam K. 
Muir, déteaèed, but the apjieal wâs iâismisseâ for wànt of jurisdic- 
tion, no opinion being delivered. .154; IJ. S. 500, 14 Sup. St. 1145. 
The remaining défendants and the cotoplainànt separately appealed 
to the circtiit court of appeals. ..';'. 

James G. Carter, for appealing railway companieSk 

Ashley Pond and Otto Kirchner, for Détroit CitiZèihs' St By. Co. 

Sidney T.' Miller, for first mortgagebOiiidholdfiPf 
John C. Doi^elly (Pred A. Baker and Henry M. Duffield, of coun- 
sel), for Washington Trust Co. 
Charles A. Kent and Benton Hanchfett, for City pf Détroit 

Before JÀ^kfiOlS, Circuit Justice^ LtliRTON, Circuit Judge, and 
SAGE, District Judge. 

LURTOÎJ, Circuit Judge. The relief which the bill seeks is the 
removal from the streets of Détroit of the tracks and cars of the 
Détroit Oitizens' Street-B^ilway Corhpàny. The èrpund upon whick 
îlic relief is sought is that the tenu for which the city consented 
to the use of the streets occupied by that company has expired by 
limitation, and that that company is therefore an unlawful tres- 
passer on th€S streets, ^nd its tracks and cars à j[)ublic nuisance. 
The Deti-Ojl (^itîzens' Sti^eéfrRailiway Company mM^ assignée and 
successor pf ' lïie betçQit City Bailway . Company^^ The street eâse- 
ments or prltileges now inTOlved were derived from the Détroit 
City Railwiày G6niï)atiy; àlitd the cdntroversy dépends upon the 
duration pf ^h|é terin àcqttîred by thàt company from the city. 

In Nov^mtf^r, 1862, thecity councilbf Détroit, by ordinance, con- 
sented to the use of certain designated streets for a term of 3.0 years, 
by Cornélius®. Buchnèll and hià associâtes and' their successors 
and assigns, when they should become ittcorporated as a street-rail- 
way company: under the gênerai laW'bf Michigan providing for the 
incorporation of Street-raàlway companies. Though that easement 
waiS to Buchnèll and associâtes, yet it was given in anticipation that 
they would becotoe incPrpca'ated, and thereby acquire the franchises 
esséntial tP the opération of a street railway for toUs; and the 
grant was soiramed as to inure to them in their corporate capacity. 
Subsequently, they did Comply with the requirements of the law 
of the state, and became jncorporated under the name of the Détroit 
Street-Bailway Company, with a corporate life lîniited to 30 years, 
The date of this incoriMration was May — , 1863. This con- 
sent ordîBahce Icontained numerous provisions conceming the 
streets to be ocisnpied, the kind of structure to be put down, the mode 
in which the ièars should be operated and track maintained, the 
amount aild Mpd of license tax to be paid the city, etc. 

Immediately.upon incQEporation, the company proceeded to con- 
struct aaad operate the éontemplatëd road. Firequent ordinances 
recognizing the Priginal coasen^ and^enforcing the terms and con- 
ditions upon which It was made^ lea?e*no doubt but that consent 
bas inured to the Détrbii)<3ity Railway Company. In course of time 
the relations betwieeUi tJ^H-t compâinySàfld the city council became 
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complicated and unsatisfactory. A new adjustment of the tenns 
and conditions upon which the consent had been given was re- 
garded as a necessity. ïhe ordinance of 1862 was therefore, in No- 
vember, 1879, amended in numerous particulars. New burdens and 
obligations were imposed upon the company, additional taxes were 
provided for, some réduction in tolls was required, and certain ex- 
tensions deemed désirable by the public were demanded. Under 
the statute providing for obtaining the consent of cities and villages 
to the construction and opération of street-car lines on or in the 
streets of such cities and villages, it was provided that after such 
consent had been granted it should not be revoked or altered with- 
out the consent of each party to the contract. The inducement 
operating upon the railway company to give its assent to the very 
serions burdens imposed by the change proposed in the terins and 
conditions upon which the city had consented to its occupancy of 
the streets was found in a provision of the new ordinance, by which 
the tenu for which the city consented to the use of its streets for 
street-railway purposes was extended for 30 years froui the date of 
the new arrangement. The original consent would hâve expired in 
May, 1893, being for 30 years. The extension of the rights and 
privilèges originally conferred would operate to extend the term 
until November, 1909, This extension of the term seems to hâve 
been the sole considération for the assumption by the company of 
the new burdens imposed by the new proposai. It was regarded as 
a sufflcient considération, and was accepted in writing as required 
by law, and became a binding and irrévocable agreemeut, unless 
the contract was void as being in excess of the corporate powers of 
the contracting parties. 

The act under which the Détroit City Railway Company became 
incorporated contained a provision limiting the corporate life of ail 
companies organized thereunder to a term of 30 years f rom date of 
organization. Thus, the grant of an extension of the term was to 
a company whose corporate life would expire 16 years before its 
Street rights and privilèges. This fact has given rise to this litiga- 
tion, and the question to be decided turns upon the significance to 
Be attached to the grant of a 30-year street easement to a corpora- 
tion having only 14 years of corporate life. That the corporate 
life of the Détroit City Railway Company would expire 16 years 
before the expiration of the extended term of street rights was 
a fact well known both to the city authorities and the railway com- 
pany. Upon the expiration of the corporate life of the corporation, 
its corporate franchises to operate for tolls a line of street rail- 
way would likewise expire. The grantee in the extension ordi- 
nance could not, therefore, effectively enjoy the rights and privilèges 
conferred beyond the period of its corporate existence. This, we 
must assume, was well known to both of the contracting parties. 
What, then, was the considération moving the corporation to accept 
the new burdens and obligations to obtain a grant it could not per- 
Sonally enjoy beyond the duration of its corporate life? The an- 
swer Is obvious. The original consent was not limited to Buchnell 
and his associâtes, nor to the corporation which they were pro- 
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motingjiBnd to wMch the consent was to inure, That consent was 
to Hm guantees named asd desciibed, and their "sùécessors or 
assigûs.'' The ordinance of 1879 was not a new grant or a new 
consent} it was confessedly ^ extension of the old grant of con- 
sent, upon the terms and conditions of the old consent, except in 
80 far as those tenns were readjusted, It follows that the exten- 
sion of that term was a grant to the Détroit City Railway Company 
and its Successors and assigns. While, therefore, neither party sup- 
posed that it was in the power of the city council to extend the cor- 
porate lijfe or corporate franchises of the Détroit City Kailway Com- 
pany beyond the term prescribed in the law which gave it birth, 
yet it was supposed and believed by each that the value of the ex- 
tended term would consist in its assignability to a grantee endowed 
with the franchises essential to the enjoyment of the city's consent 
to the use of its streets for street-railway purposes. Thèse considér- 
ations operated to induce the acceptance of the new terms imposed, 
and reliance upon the soundness of the opinions then entertained 
has led to the investment by the company in important extensions 
and costly improvements, aggregating in amount upward of a mil- 
lion of dollars. In reliance upon the property value of the extend- 
ed term, the property, franchises, and property rights of the com- 
pany were mortgaged by the Détroit City Railway Company to the 
défendants Sidney D. Miller and W. K. Muir as trustées to secure 
an^^ issue of $1,000,000 of bonds, ail of which are now outstanding 
in the hands of purchasers who hâve relied upon the validity of 
the extension ordinance. In January, 1891, that company sold and 
assigned its railway, franchises, rights of way, and property rights 
of every kind to the Détroit Street-Railway Company, a corpora- 
tion of the State of Michigan. In October, 1891, the Détroit Street- 
Railway Company sold and transferred ail its railway and fran- 
chises and easements of every kind to the défendant the Détroit 
Citizen»' Street-Railway Company. The latter was a corporation 
lately organized under the gênerai incorporation law of Michigan, 
and having ail the powers and franchises necessary to the opéra- 
tion of a Street railway. Eàch of thèse Sales and assignments was 
in pursuance of express statutory authority, and neither transac- 
tion is in any way questioned. After the Citizens' Street-Railway 
Company had acquired the road and property of its predecessors, 
it executed a mortgage to the défendant the Washington Trust 
Company to secure an iSHue of $3,000,000 of bonds, of which |2,000,- 
000 are outstanding in the hands of holders induced to buy in re- 
liance upon the extension of the term made in 1879. To grant the 
relief sought will entirely extinguish rights and privilèges in the 
streets which the complainant avers can now be -disposed of for 
upward of a million of dollars. It is equally plain that the value 
of the tangible property owned by the railroad company and con- 
veyed in its mortgages, such as its tracks and equipment, will be 
enormously reduced if removed from the streets. That the exten- 
sion was made and accepted in good faith is not questioned. 
That the street-car companies hâve not faithfully complied with 
ail the tenus and conditions imposed by the adjustment made in 
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1879 is not averred in any pleadings. The only theory upon which 
the bill was filed is that the opinion entertained at the time of the 
extension as to tlie power of the city council to extend the tenn 
of the Street rights of the street-railway company beyond the dura- 
tion of its corporate life was erroneous, and that the contract was 
void as being ultra vires. 

The circuit court concurred in opinion with the counsel for com- 
plainant, and granted a decree for the removal of the tracks and 
cars from the streets as being in law a public nuisance. A review 
of that decree présents propositions very grave in character, both by 
reason of the magnitude of the private interests concerned, and in 
that their détermination will affect public interests involved in the 
supposed limitations upon the powers of the municipalities of 
Michigan. 

The views entertained by the circuit judge, and which led him 
to the conclusion now to be reviewed, are expressed in an opinion 
reported in 55 Fed. 569. That opinion may be thus summarized: 

(1) That the power to make the grant relied on by défendants 
in this case must be found in the train or street-railway acts, or 
not at ail. 

(2) That the power conferred by those acts to grant an easement 
in the streets to a street-railway company is not an express, but an 
implied, power. 

(3) That "a power implied must be limited to the necessity which 
gives rise to its implication." 

(4) That "an inévitable limitation thus arising is that the ease- 
ment shall not endure beyond the life of the franchise for which 
the easement is given." 

(5) That the corporate life and corporate franchises originated 
under a gênerai law which limited their continuance to a period 
of 30 years. 

(6) That it therefore followed that the power of the city was lim- 
ited to the grant of an easement of way in the public streets not 
exceeding in duration the corporate life of the company receiving 
the grant. 

The very eminent counsel for the city hâve, in addition to the 
points of décision stated, argued very strenuously that, irrespective 
of the capacity of the city to make the grant in question, it was 
not within the corporate power of the Détroit City Eailway Com- 
pany to receive a street franchise for a tenn extending beyond its 
corporate franchise. We cannot at ail agrée to this proposition. 
The duration of any estate which such a corporation may take 
must dépend upon the language of the grant and the power of 
the grantor to make it. 

"It was an incident at common law to every corporation to bave a capacity 
to purchase and alien lands and chattels, unless ttiey were especially re- 
strained by their charter or statute." 2 Kent, Comm., side pages 281, 282. 

The same author says: 

"Corporations hâve a fee simple for the pnrpose of aliénation, but they hâve 
only a determinable fee for the purposes of enjoyment On the dissolution 
of the coi'poration, the reverter is to the original grantor or hls heirs; but 
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t^e gpiappy. jrilL.be excluded by the .alimfitiOB in fee, çiid in that way the 
corporation RÎay defeat tiie possibility ofa'reverter." , ,' 

''If peal.or 'pei'sonal prop'erty or nefebtiâmè contracts aiç conreyed to a cor- 
lfeï*,tfontM3ubject to no cdndition, thë comi)any hâs the ttght to transfer the 
same absolutely, and In such case Itbe, tltle of tte.purcûas^r wlll not be 
affected byr* subséquent dissolution of tbe corporation." ijor. Priv. Corp. 
§$ 330,1031; Ntcon v. Eallroad Co., 12 NI Y. 121; State v. Kités, 5 Ired. 305- 
309; People v. O'Brien, 111 N. Y. 13, 18 N. B. 692; Omahà Bridge Cases, 10 
U. S. App, 192,TC. C. A. 174. 51Fed. 30œ i; 

The case last cited was where alease of tr^^içkàge and bridge 
riglits was made to ^ railroad company for 999 yéars, whicb had 
only a corporatç life of 40 years. " 

In People v. O^Brien, cited abové/the instance was that of a grant 
of an easement in the streets of^Iîew York, unlimited as to time. 
The grant of stréet rights had been made lîy the cïty of New York 
in peppetuity loja 8treet-rail\i?ay ponipany having a corporate lifè 
limited to 1.000 yéars, but subjec|; to a resen'èsd right of amend- 
ment, alteratipjï, pr repeal. The grant was made by authority con- 
ferred by an anjçndment ^o ihe constitution of the state adopted 
in 1875, whiçh:^rohibite<J lïie enactment of any ïaV which should 
authorize "tte construction or opération of a street railway except 
upon the condition that the consent of the owners of one-half in 
value of the pr^perty boun4ed on, and the consent also of the local 
authorities haVing the control of that portion of thàt street or high- 
way upon which it is propo^ed to construct or operate such road be 
iirst obtained." Const. N. Y. art. 3, § 18. The court of appeals of 
New York, in a most elaborate opinion, held: 

(1) That tlië";consents" obtainçd "were the muniments of title to 
the enjoyment of the rights acquire4 thereunder by the railroad 
Company," and çonstituted a property interest which was not de- 
stroyed by the repeal of the Charter. 

(2) That there was no limitation upon either the power of the 
cii^ to grant an easement in perpetuity extendipg beyond the pre- 
scribed life ofi the corporation, nor did such limitation operate to 
limit the power of the corporation to receire such grant. The 
court said, as to the durâtion of such a grant, that: 

"This is to be determined by a conêideratlon of the language of the grant 
and the extent of tlie Interest which the grantor had authority to convey. 
We thlnk this question bas been declded by cases in this court, which are 
binding upon us as authority in favor of the perpetuity of such estâtes. 
That a corporation, altho^gh created for a limited period, may acquire 
title In fee to l^nds or prope^rty necessary for its use, was declded In Nic- 
oU V. Eallroad ' C.O., 12 N. Y. 121, where It was held that a railroad cor- 
poration, althoUÎ^h' cfèatf;d for a limited period only, might acquire such 
tltle, and that, .wlïere no limitation or restriction upon the right conveyed 
■fsîas contalned il) the grapt, the grautee took ail of the estate possessed 
by the gràntor. The tltle to streets in New York is, vested in the city in 
trust for the people of the state, but under the constitution and statutes 
It had authority >to convey sueh title as was necessary for the purposes 
of corporations desirlng to -acquire the same for use as a street railroad. 
The City had, authority to litnit the estate gfranted, either as to the estent 
of Its use or the time of Its, enjoyment, and also had power to grant an 
interest in its streets for a public use in perpetuity, Vhich should be irrév- 
ocable. Yaites V,, Fan de Bogert, 56 N. Y.- 526; In re New York Cable 
Ry. Oo.i 109 Ni Yri 32, 15 3», :Ï3. 882. Grants simllar in ail material respects 
to the on^ in question bavifl, befoi'e been before the courts of this state 
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<or, construction; apd it has peea quite unlforjnly hpld that they vest tbe 
grantee with an intérest in the street in pei-petulty for the purposes qi 
■& street rallroad. People v. Sturtêvant, 9 N. Y. 263; Davis y. Mayor, etc., 

14 N. Y. 506; Milhau v. Sliarp, 27 N. Y. 611; Mayor, etc., t. Second Ave. 
R. Go., 32 N, Y. 261; Railroad Co. y. Kerr, 72 N. Y. 330. Other cases are 
also reported in the books, but It is deemed unnecessary to accumulate 
sutHorities on ttiis point" 

y^e are clearly of opinion that the power of the Détroit Oity Rail- 
Tvaj Cîompany was not restricted to the taking of such a grant for 
a term limited by its corporate life. 

The fact that it could not personally enjoy the intérest thus 
granted af ter the expiration of its substantiàl and corporate fran- 
chises would not eut down the estate granted. Its power of aliéna- 
tion was unaffected, and its assignée, if otherwise endowed with the 
iranchises essential to the opération of street railways, might enjoy 
the rights and privilèges derived by assignaient. The duration, 
character, and extent of an estate conveyed to a corporation must be 
detenninéd by the terms of the grant unless there be an express 
prohibition in its organic law, or one imposed by statute. Ang. & 
A. Corp. § 195; State v. Rives, 5 Ired. 305-309; Asheville Division No. 

15 V. Aston, 92 N. G. 579; State v. Gas-Light Co., 102 Mo. 472, 14 
S. W. 974, and 15 S. W. 383; Gère v. Railroad Co., 19 Abb. N. C. 
198, 203, and cases cited above. There is nothing in the nature of 
the property rights involved in a grant of an easement in the streets 
for street-railway lises which distinguishes it from other property 
acquired by a corporation in the exercise of its franchises; but it by 
no means follows that, because the street-railway company had the 
capacity to take an easement in the street for a term extending be- 
yond its corporate franchises, the city had the power to make such 
a grant. 

The power of the city in such matters is not to be determined 
solely by the power of the grantee to receive the intérest attempted 
to be conveyed. It is just as essential that the city shall hâve the 
power to make the grant as that the grantee shall hâve the capacity 
to take the estate granted. In its last analysis the soundness or 
«rroneousness of the conclusion reached by the circuit court must 
turn upon a considération of the powers possessed by the city in re- 
•spect to the use of the streets for street-railway purposes. That 
public streets are a public trust, to be held and preseiTed for legiti- 
mate street uses, is an obvions truth. That the ordinary power 
to control the public streets usually conferred upon ail municipal 
governments will not justify a diversion to other uses, nor support 
a délégation of the power of dontrol to others, or any abridgment 
of the législative authority of the city over the streets, is well-settled 
law. In View of thèse gênerai principles, what were the powers 
possessed by the city of Détroit touching the use of its streets for 
street-railway purposes? 

1. By repeated décisions of the Michigan courts it has been ad- 
judged that a street railway, whether the motive poWer be horse or 
electricïty, is but an improved mode of street use, and is not, there- 
fore, an additional servitude which abutting owners may restrain. 
Railroad Co. v. Heisel, 38 Mich. 62; In re Grand Rapids St. Rys., 48 
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Mioh. 433, 12 N. W. 643; Maybuiy v. Gaslight C!o., 38 Mich, 154; 
Peoplé V. Railway Oo., 92 Mich. 522, 52 N. W. 1010; Dean v. Railway 
Oo. (Mich.) 53 N, W. 396. 

2. If the use of the streèts for street-railway purposes ia a legiti- 
mate use, then it must foUow that the gênerai powers vested in the 
city by its charter "to open, close, and widen streets," and "to pre- 
scribe, COntrol, and regulate the manner in which the highways, 
streets, avenues," etc., "shall be nsed and enjoyed," is a power broad 
enough to permit the city to consent to the use of its streets for such 
purposes by any company having the requisite franchises of a street- 
railway Company. Judge Dillon, in his work on Municipal Corpora- 
tions (section 575), in summing up his conclusions with respect to 
the gênerai charter poveers of municipalities over their streets as 
affecting the power to grant permission for such use of the streets 
by streét railv^ays, says: 

"The ofdinary powers of municipal corporations are usually ample enough. 
In the al>ëence of express législation on the subject, to authorlze them to 
permit or refuse the use of streets wlthln their llmits for such purposes." 

Upon a f ull considération of the subject, the suprême court of 
Kansaa, in, the case of Atchison St. Ey. Co. v. Missouri Pac. Ey. 
Co., 3Ï Kan. 661, 3 Pac. 284 (the opinion being by Judge Brewer, now 
au associate Justice of the United States suprême court), came to 
the same conclusion. Bearing upon the same question are the 
cases of Brown v. Duplessis, 14 La. Ann. 842; State v. Corrigan Con. 
St Ey. Co., 85 Mo. 274; Davis v. Mayor, etc., 14 N. T. 506 (opinion of 
Comstock, J., as to the sufficiency of the gênerai powers to support 
a revocable license); EUiott, Eoads & S. 563; Booth, St Ey. Law, 
§ 15. That a revocable license would be within the gênerai charter 
powers of the city is distinctly supported by the opinion of Judge 
Taft, now under review. 

3. Whether such gênerai powers wîll authorize a consent in per- 
petuity or foi- a definite term is doubtf ul. The weight of authority 
seems to be that any grant of an easement for a definite time opér- 
âtes as an abridgment of the législative power of control over the 
streets, and would not be an exercise of the législative powers con- 
ferred by the charter. This view is strongly supported by the New 
York authorities, as well as many others. Davis v. Mayor, etc., 14 N. Y. 
506; Milhau V. Sharp, 27 N. Y. 611; Mayor, etc., v. Second Ave. E. Co., 
32 N. Y. 272. Thèse cases seem to proceed upon the theory that the 
grant of any easement in the streets is the conveyance of a property 
interest commensurate with the purpose for which it is to be used, 
and therefore irrévocable, unless that power is reserved. In Mayor, 
etc., V. Second Av. B. Go., cited above, the court drew a very sharp dis- 
tinction between the législative and contractual powers, saying that: 

"The rlghts to create and establlsh ferries and railroad franchises, are qulte 
distinct and sepàrate from their duties as législatures, having authority to 
pass ordinanees^for the control and government of persons and interests 
within the city limits. The latter are powerj held In trust, as ail législative 
powers are, to b© used and exercised for the beneflt and welfare of the whole 
communlty, whlle the former are property, in the ordinary sensé, to be 
acqulred and conveyed in the same manner as natural persous acquire and 



DETROIT CITIZENS' ST. EY. CO. V. CTTY OF DETROIT. 637 

transfer property, and subject to the opération of such ordinances and by- 
laws as may be lawfuUy passed." 32 N. Y. 271. 

It is to be also observed that the early décisions of that state did 
not recognize a street raiiway as an ordinary street use, but a new 
burden upon the fee. The cases are reviewed in Fobes v. Railroad 
Oo., 121 N. Y. 505, 24 N. E. 919. Other cases holding that the gên- 
erai power of controlling the streets will not support a consent to 
their use in perpetuity or for a tenu of years are Railway Co. v. 
Mayor, etc., 4 Cold. 406; Louisvllle City Ey. Co. v. Louisville, 8 Bush, 
415; Eichels v. Kailway Oc, 78 Ind. 261; State v. Trenton, 36 N. J. 
Law, 79; Nash v. Lowry, 37 Minn. 263, 33 N. W. 787; Lake Roland 
El. R. Co. r. Mayor, etc., of Baltimore (Md.) 26 Atl. 510. The con- 
trary view is supported in Brown v. Duplessis, 14 La. Ann. 842, and 
State V. Railway Co., 85 Mo. 274. The question is an open one in 
Michigan. In view of the strong constitutional policy of that state 
in favor of local control of matters purely local, to be hereaf ter more 
fuUy referred to, it is not impossible that the courts of Michigan, if 
the occasion shall arise, will refuse to follow the New York cases, 
in view of the widely differing policies of the two states in the mat- 
ter of législative control over purely municipal interests. 

We do not think it neeessary to décide this question, inasmuch as 
the case must tum upon a considération of other législation more 
definitely bearing upon the power of the city to grant a vested ease- 
ment. 

In the interprétation of the législation hereafter to be considered, 
we shall make further referen'^e to thèse charter powers; but we 
shall, for the purposes of this case, assume that further power was 
neeessary to support a permission to use the streets granted for a 
term of years. 

4. This was the state of the law when the Michigan législature, in 
1861, made provision for the incorporation of street-railway com- 
panies. 

The constitution of the state does not permit the organization of 
private corporations under spécial acts, but requires the enactment 
of gênerai laws under which the requisite number of persons may be- 
come incorporated with the powers prescribed in the gênerai law. 
In obédience to this requirement there was enacted, in 1855, a 
gênerai law providing for the organization of train (or tram) railway 
companies. Those corporations were peculiar, in that it was con- 
templated that the railway constructed should be subject to use by 
any owner of cars adapted for use on such road. The compensation 
of the owners of the road was to consist in toUs taken at toll gâtes 
placed at intervais along the Une. This train-railway act was 
amended in 1861, so as to provide for the organization of street-rail- 
way companies. This amendment may be found at sections 3526 
and 3527, How. Ann. St. Mich. 

In 1867 the act was further amended, which latter amendment 
appears as a proviso to section 3527. Thèse sections are as follows: 

"352a Added 1861, p. 11, Feb. 2, Act 14. Sec. 33. It shall be compétent 
for parties to organize companies under this act to construct and operata 
railways In and tbrough the streets of any town or city in this state." 
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"3527. Added, Ib., Àm. i86T, p. 257,, Mar. 27, Act ,188. Sec. 34. AU com- 
panles or corporations formed foi* such purposes shall hâve the exclusive 
irigjtit, to use a^d ; flperate .any atreetrailwaya'constructed^.owned, or lield by 
mfM'; provided tbat jçip sucli company or corporation sba,!! be autliorized to 
çonstruct a raîl^iy u]tïder this act thrbugli the streets ëï ^ny town or clty 
"WitBOUt the conseût ot the municipal àuthorltles of such town or city, and 
undersSuch régulations and; upon Such tërms and conditions as said au- 
th6rfttes,may frpin time .to time prescrlbe: provided, further, that after 
such, consent shàll h^ve iJeëin glven and ficcepted by the cqmpany or corpora- 
tioii'tb \vhich the salme lé granted, such autjioritîes shall make, no régulations 
4t «btadltlcaia wliefeby the rlghts or franchises so gràntèd shall be destroyed 
.<?r Unreasonably Impaired, or such company or corporation be deprlved of 
«tl^e , jîlght, p(f constructing, malntalning and operating such railway in the 
streets ip such consent or, grant narped, pursuant to the terms thereof." 

p^ paother act passed in 1863, the act was further amended, being 
section. ^528, and is as follows: 

"3528, Added 1863, Jj. 83, Feb. 18,.4ct 33. Sec. 35. It shall be lawful for 
any;,po;^ration or association organlzed under the act bereby amended, for 
the purpbsèof building and operating Street railways, to borrow money for 
the puirpbse of constr^ctfng and operatlng the road or roada proposed to be 
construeted by them» dnd tfor that purpose to mortgage br create any other 
llepionthelir franchise, road. superstructure, flxtures, toBlng stock and equlp- 
ments; and whenever fuch corporation or association shall hâve acquired 
a simple easement or rlçfii of way for Ijts proposed road, or any part thereof, 
and aMll haye made ançl filed its articles of association In conformity to 
the ' provisions of the act hereby amended, any inortgage or mortgages 
executed hy such corporation or association upon the route or routes where 
such easement or rlght of way has been obtained as aforesaid, shall be a 
légal, and valid lien upon the right of way so obtained, to the entire extent 
of thè lUteteSt bf such cbi'p<*ration or association theretn, and upon the super- 
structure and flxtures upon such route or routes, whèthër the same shall be 
built.bQlore or after or partly before or partly after such mortgaglng, and 
anysnçJiimortgage shall jbe; deemeû to be a mortgage upon real estate." 

In 1867 a separate act was passed, providing for the organization 
of street^railt^ay compàniès. That act did not substantially change 
the maaiiier of organization or powers of such companies, nor the 
mode in which street rights might be acquired. How. Ann. St. §§ 
3526,852?. Section 3548 reads as foUows : 

"3548, Sec. 13. Any Street railway corporation organized under thè pro- 
visions of this act, may, wlth the consent of the corporate authorities, of any 
City pr.yillage, given In or by an ordinance or ordinances duly enacted for 
that purppsè, and under such rules, régulations and conditions as in and 
by siich ordinance or ordiiiances shall be prescribed, construct, use, main- 
tain and own a street railway for the transportation of passengers, in and 
upon the llnes of such streets and ways. In sald clty or village, as shall be 
designated or granted fronj tlme to time for that purpose, in the ordinance 
or brdipances granting suçh consent; but no such railway company shall 
con^trÔpt any railway in the streets of any city or village until the company 
shalli hàsvè accepted in writing the ternis and conditions upon which they 
are permitted tb use said streets; and any such company may extend, con- 
struct, usp and maiatain theh" road, in ^nd along the streets or hlghways of 
any tbwnship, adjacent tb said city or village, upon sUch terms and con- 
ditions' iàS may beagreéd upon by the company and the township board of 
the township, which agreement and the acceptancè by the company of the 
terms I ithereof, shall be recorded by the township clerkj in the records of 
hi» towpship." 

Section 8549 provided that, after rights and privilèges had been 
granted t* any street rail vs^ay,. such grant should not be revoked. 
Section 3550 conféra power upon any street railway to purchase 
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and acquire, at judicial or private sale, any street railway "owned by 
any other corporation or company, together with ail the real and Per- 
sonal estate belonging thereto, and thè rights, privilèges and fran- 
chises thereof, and may use, maintain and complète suchi road, and 
may use and enjoy the rights, privilèges and franchises of such com- 
pany, the same and upon the same terms as the company whose road 
and franchises were so acquired could hâve done." It aiso gives to 
such companies power "to sell, lease, dispose of, pledge or mortgage" 
"their railway, fixtures, property, and appurtenances, rights, priv- 
ilèges and franchises." 

By section 3564, ail the "powers, rights, protection and privilèges" 
confeïred by the act were extended to ail companies theretofore or- 
ganized in that state. 

Thèse two acts were both in full force and effect at the date of 
the extension ordinance of 1879, and are the acts which the circuit 
court construed as conferring only an implied power to grant an ease- 
ment of way. 

5. That the street-railway acts cited heretofore do confer the 
power to grant an easement is conceded by the leamed counsel for 
the city. That this power is not expressly limited as to the term for 
which such a grant may be made is also conceded. Their contention 
is that the power under which any easement may be granted is not 
an express power, but implied only from the power granted to "con- 
sent to the opération" of the charter franchises; that a power arising 
only from this power "to consent" is necessarily limited by the dura- 
tion of the franchises consented to. This conclusion seems to rest 
the case upon the assumption that the power of the city to grant 
any easement is found alone in the train-railway act, and to exclude 
from considération, in construing that act, the peculiar constitu- 
tional policy of the state limiting the législative power in the matter 
of direct interférence with the purely local concerns of the cities anA 
chartered villages of the state. It also excludes from considération 
the gênerai charter powers of the city of Détroit over its streets; it 
fails to read, in connection with' the train-railway act, the more 
elâborate street-railway act passed in 1867, and in full force and 
effect when the extension ordinance was passed, and attaches little 
importance to the gênerai purpose the législature had in view when 
it undertook to provide :for the establishment of street-railway com- 
panies. Any conclusion drawn alone from an artiflcial construction 
of the train-railway act, and which ignores in so large a degree the 
primary canon of construction which requires that effect shall be 
given to the intent of the lawmaking power, and that that intent 
shall be ascertained in every legitimate way, must bring about an 
unsatisfactory resuit. 

We entirely agrée with the rule which requires a strict con- 
struction of the powers of municipal corporations, "and that such 
corporations can exercise only those powers which ai'e either grant- 
ed by express words, or those necessarily or fairly implied in or in- 
cident to the powers expressly granted, or those essential to the 
declared objecta and purposes of the corporation, not simply con- 
venient, but indispensable." 1 Dill. Mun. Corp. § 55. 
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But the books abotind In raies of construction, Thej ail hâve 
one end in vieW, and that is to aseertain and déclare the intent 
o£ the act under construction, Contrasting the rule which re- 
quires a strict construction of pénal statutes with the rule re- 
quiring that the intent of the législature shall govem, Chief Justice 
Marshall, in U. S. v, Wiltberger, 5 Wheat. 95, as to the rule of 
intent, said: 

"It is a modlflcatlon of tfié aocient maxlm, and amounts to this: that, 
thoUgh pénal statutes are to be strictly constnied, they are not to be con- 
strued so as to defeat the obvions Intention of the législature." 

lii tr. S. V, Hartwell, 6 Wall. 395, the court, in speaking of this 
rule of strict constructioh bf certain classes of statutes, said of 
the rrile that: 

"Wnenever Invoked, It cornes attended tclth qualifications and other rules 
no less Important. It Is by; tlje light which each contributes that the 
judgmëût of the court Is to be' màde up. The object In construlng pénal 
as well as other statutes Is to aseertain the législative Intent That con- 
stitutesi -the law. If the language be élear, it is çonclusive. There can be 
no : construction where there is nothing to construe. Thewords must be 
narrowed to the exclusion of what the législature Intended to embrace; 
but that intention must be gathered from the words, and they must be 
such as to leave no room for a reasonable doubt upon the subject. It must 
not be defeated by a forced and overstrict construction. The rule does not 
exdude the application of comn^ion sensé to the terms made use of in the 
act in order to avold an absurdlty which the législature ought not to be 
presunied to hâve intended. When the words are gênerai, and include varions 
classes of persons, there is no authority which would justify a court In 
restrlcting them to one class, and excluding others, where the purpose of 
the statute is alike applicable to ail. The proper course in ail cases la to 
adopt that sensé of the words which best harmonizes with the context, 
and promotes In the fullest manner the policy and objects of the légis- 
lature. The rulè of strict construction is not violated by permitting the 
words of the statute to hâve thelr full meanlng, or the more extended of 
two meanlngs, as the wlder popular, Instead of the narrow technlcal, one; 
but the words should be taken in such a sensé, bent neither one way nor 
the other, as will best manlfest the législative intent." 

Guided by thèse modifications of the strict construction rule, we 
wilZ now proceed to test the soundness of the conclusion reached in 
regard to the construction of the train-rail way act 

We must begin with the observation that it is an error to assume 
that under either of the street-raUway acts the operativeness of any 
of the franchises conferred upon street-railway companies is made 
dépendent upon the consent of municipalities. The power to con- 
sent is not a power of consent to the opération or vitality of the 
charter franchises. The consent which the city is to give is a con- 
sent to the construction of any such road in its streets. In sup- 
port of the contention that municipal consent is essential to the full 
vitality of the charter franchises, much importance has been at- 
tached to the fact that the requirement of such consent is found in 
the train-railway act in the form of a proviso to section 34, and 
therefore to be construed as a limitation upon the granting section 
No. 33. The learned circuit judge seems to hâve attached much 
weight to the fact that this provision constitutes a proviso, for he 
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"The office of a proviso is usually that of a limitation." "It hère Intro- 
duces a limitation in two ways: First, by making the franchise operative 
only on consent of tUe city; and, second, by allowing the city, in giving Its 
consent, to surround the exercise of the franchise with such further limita- 
tions as it may choose to impose." 

While the ordinary purpose of a proviso is one of limitation, yet 
it is not always the case. It sometimes opérâtes to broaden an act, 
and often is introduced by way of abundant and excessive caution. 
Provisos should be strictly construed, and their effect ascertained 
from a gênerai view of the act to which they are attached. Suth. 
St. Const. § 222. 

In the more elaborate street-railway act passed in 1867, and 
which mûst be looked to as one source of the city's povi'er to pass 
the extension ordinance, this provision does not occur as a proviso. 
There the language of section 13 (being section 3548, Hov?. St.) is 
that "any street-railway corporation organized under the provisions 
of this act may, with the consent of the corporate authorities of any 
city or village," etc., "construct, use, maintain and own a street 
railway," etc. This would seem to indicate that very little consé- 
quence is to be attached to the fact that the consent feature of the 
train-railway act appears in the form of a proviso. What the in- 
tent of the législature was in requiring the companies organized 
under that act to obtain the "consent" of the city must be deter- 
mined by much wider considération of the questions involved. 

To the practical opération of a street railway, three things were 
essential under the law of Michigan. Thèse were: 

First. Corporate capacity; this, because under the law of that 
state there seems to hâve been no provision by which natural per- 
Bons could directly acquire the other requisite ifranchises. 

Second. A franchise to operate the road and take tolls. 

Third. A right to occupy particular streets with the necessary 
tracks and equipments. 

Thèse three requisites are distinct and separable. The first two 
are essentially franchises which could only corne from the state; 
the third and equally essential requisite could not come from the 
state, and, if acquired at ail, must come from the municipality with- 
in which it was proposed to exercise its substantial franchises. 
This conclusion is rested on the limitation imposed upon the légis- 
lative power of the state concerning purely municipal interests. 

The constitutional provisions referred to are thèse: 

"The législature shall provide for the incorporation and organization of 
dtles and villages, and shall restrict their powers of taxation, borrowing 
money, contracting debts and lending their crédit." Article 15, § 13. 

"The législature may confer upon organized townships, incorporated citles 
and villages, and upon the board of supervisors of the several counties, such 
power of local législative and administrative character as they may deem 
proper." Article 4, § 38. 

"The législature shall not ♦ ♦ • vacate nor alter any road laid out by 
commissioners, or hlghways, or any street in any city or village, or in any in- 
corporated town plat." Article 4, § 23. 

In speaking of the effect of the restrictions upon state interfér- 
ence in local matters of municipalities, the suprême court of Mioh- 
v.64p.no.6— 41 
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iëàû^te^lp T. Wayûé Çô., 43 liicti. 76-97, 4 N. W; 492, throùgh 

"It IB Hotjiand it certalnly cannot be, elaimed that under our consUtU'^ ; 
tion there be any such thing as a municijial goyemment whlch is not man- 
aged by popnlar représentatives and agencles derlving their autliority from 
the Inhabitants. No bnsinèss whlch Is Ih Its nature HHUiiclpal can be con- 
troUed by the state or other outside authoritles." 

He cites People v. Ôurlbut, 24 Mich: 44; Hilbbard v. Springwells, 
25 Mich. 153; People v. Oommon Coiincil of Détroit, ^9 Mich. 108;' 
Attorney General t. Hôlihan, Id. 116. Judge Campbell, in the same 
opinion from which we bave just quoted, adds: 

"The 'municipal corporàtipps of this state, as we bave had fréquent occa- 
sion to déclare, are ail organized in siieh â way as to pteserve to the 
inhabltants full means Of feèlf-governmëmt" 43 Mich. 102, 4 N. W. 492. 

It is impossible to dra^v from thèse provisions anf récognition of 
inherçijt or ungrante4 authority io èitiher the towiiships, villages, or 
cities of Michigan. Tbat they do ttaye the effect, to limit materially 
the ordijiary powers of législatures over the phrèly local aflairs of 
siich communities is most obvious. It is equallj^ obyiotis that in 
regard to purely local atfairs the législature can only act by con- 
ferring discrétion ary power in regard to such subjects upon the local 
. authorities. If the législature wishes to confeï or withhold such 
power, it may do so. fî it shall deem such powers expédient, it may 
conf er them with such limitations as it shall deem wise. The power, 
when conferred, niust be subject, as to its exercise, to both local 
discrétion and administration. It can no more command the exer- 
cise of the power conferred than it could directly act in regard to 
such local cbncems. From thèse constitutional limitations a policy 
favorable tq local self-govemment is plainly deduçible; and, in the 
interprétation of législative provisions designed to confer power 
over purëly local concems, considération should be given to this 
state policy, as well as to the fact that the législature ought, in 
the interest of local government, to confer a wide discrétion upon 
municipalities, being itself incompétent to legislate directly upon 
such concems. It is évident that the législature could not grant 
to any étreét railway the right to construct and operate its road 
upon any partîeular street. It may pro-sade for the incorporation 
of such companies, and endow them with the franchises necessary. 
For the necessary street rights they must be referred to the only 
authority which can grant such privilèges, — the local government 
of the munieipality in which it is proposed tp operate such road. 
It may confer power upon such municipalities to grant or withhold 
such easemeùts. The right to make such grants may be conferred, 
subject oply to such terms and coijditiohs as the munieipality may 
impose^ or |t may surround the power with such limitations as it 
shall deem wise. It cannot require that the munieipality shall 
exercise the powers conferred. That must be left to the discrétion 
of the nrilnicipal authority. If this view of the limitations upon the 
législative power of the state be sOund, it must follow that when 
the state acts in the only way that it can act, — by conferring upon 
thé munieipality the powers necessary to the establishment of such 
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public facilities of intra-city travel, — and does this in gênerai terms, 
limitations upon the discrétion of the municipality in the exercise 
of that power ought to be plalnly apparent before the court will be 
justified in declaring their existence. 

The design of the législature was to provide for what was be- 
coming, under the demands of modem civilization, a pressing public 
necessity, — a necessity as indispensable as lighted or paved streets; 
yet they were public facilities, the demand for which was only felt 
in the cities of the state, and was a matter of strictly local interest. 
The state could only authorize the incorporation of companies, and 
endow them with such substantial franchises as would enable them 
to operate such roads whenever the municipalities should grant the 
necessary consent to the occupation of théir streets with their tracks 
and equipments. This it could only do by a gênerai law applicable 
to ail companies organized to carry on that business. The just, 
reasonable, and fair interprétation of the provision in each act re- 
quiring consent is that nothing in either act shall be construed as 
authorizing any such road to occupy the streets of any city with its 
tracks and cars without tlrst obtaining from such city the right of 
way necessary, which right mày be granted by the city upon terms 
and conditions satisfactory to it and acceptable to the company, and 
that this consent to such construction and occupancy shall not be 
subject to repeal or altération when granted and accepted. 

If thèse two acts be treated as not in themselves conferring any 
power to consent to the use of the public streets for street-railway 
purposes, it is because the législature deemed that such power al- 
ready existed. If this récognition of the existence of the requisite 
authority be confined, as to Détroit, to the législative authority of 
that city, under its charter powers, to grant a revocable easement, 
franchise, or license, then it would seem to foUow that a necessary 
efifect of the provision found in each of thèse acts prohibiting the 
repeal or altération of the consent granted after acceptance, would 
operate to destroy the former power of revocation, and make any 
subséquent exercise of the original législative power irrévocable. 
However this may be, we are of opinion that thèse acts do directly 
conf er power to consent to such use of the streets, and that, when 
such consent is once given and accepted, it is irrévocable for the term 
âxed by the grant. The power to consent is in and of itself the 
power to grant an easement. The "consent" is an easement, and 
the act of consenting to the use of the streets for street-railway pur- 
poses is the act of granting an easement in the streets. Consent to 
such use of the streets constitutes a typical easement, and the right 
granted thereby is an interest in realty, being an incorporeal heredit- 
ament Whether this easement is subject to revocation, or is in 
perpetuity, or for a term of years, may dépend upon the terms of 
the ordinance or the further terms of the act conferring the power 
to grant the consent. 

What the législature meant by the "consent" it intended the 
municipality should grant if it saw fit is illustrated by section 10 of 
the train-rail way law. That section permitted such companies to 
enter upon and condemn, under the state's right of eminent domain. 
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asliglt i>f Tfay tOO feet in width, but limited this right by prohibît- 
ing the iQig^ti'pn of such road "thrpugh any orchard or garden with- 
out the consent of the owner thereof." This did not, in any true 
sensé, make the opération or exercise of the franchise granted dé- 
pendent upon the owner of the orcbard or garden. It simply said 
to such companies: 

"We grant iyou the power to enter Tipon and condemn a rlght of way; but 
if, in the exercise :of y our franchises, you wish to locate your road through 
an orchard or garfden, this power shaÙ npt be taken to authorize you to locate 
your road thrpugh such orchard or garden without you obtain the owner's 
consetit,— that is, uniess you, by agrèément, obtain an easement from the 
owner." 

It is not enongh that the incorporators hâve obtained a f rancliise 
to be an incorporation, nor that the corporation has been endowed 
■with power to bperate a railroad, commercial or street; but it must 
also acquire, from those owning or controlling the property on or 
over which' it is proposed to mn their road, a permission to ocenpy 
sufflcient land for that purpose^ In this sensé it may be said that 
every railway company having the requisite franchise to acquire, 
own,; and operate such road, and not having the power of eminent 
domain, is unable to exercise its franchise to operate such a road un- 
til it shall flrst obtain the "consent" of those owning or controlling 
the land over which its road must be constructed. But it is not 
true that either the franchise to construct or operate a railway cornes 
from the owner of private lands or the municipal authorities con- 
trolling the public streets. The right to construct and operate a 
road through an orchard or garden 6v on the public streets is depend- 
entj in the flrst instance, upon the consent of the owner of the or- 
chard. or garden, and, in the second, upon the consent of the local 
government controlling the public streets. This consent or per- 
mission, whether it corne from the private owner or the local govern- 
ment, is in ail respects, whether it be permanent or for a term of 
years, or at the will of the one consenting, what the law denomi- 
nates an "easement," the duration of which is dépendent only upon 
the extent of the interest the grantor had authority to grant, and 
the terms of the consent itself. That the power, whatever it may 
be, is not an implied power, is most obvions. The législature, it 
must be remembered, did not hâve the power, independently of the 
city, to grant to any company a right to enter upon and occupy the 
streets of Détroit. Now, if it had granted the right to enter upon 
a particular street and occupy it for such purposes without in terms 
mentioning the consent of the city, it will be agreed that there was 
an implied power granted the city authorizing it to consent; but 
when, as in thèse two acts, it is expressly provided that the consent 
of the city must be flrst obtained, and then the législature proceeds 
to expressly state how that consent shall be given, — that the terms 
and conditions must be such as are satisfactory to the city, and that, 
after such consent has been given and accepted, the right, franchise 
or easement shall not be destroyed or unreasonably impaired by any 
régulation or conditions to be made thereafter by the city, — it seema 
too obvions for argument that a power is expressly given. 
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An express etatement of the mode in which an implied power 
is to be exercised, and an express statement of what shall be its 
effect when exercised, is an inexplicable anomaly. 

That tbe législature regarded tbe "consent" of the city to such 
use of the streets as in itself an easement of way is most apparent 
when we look to other sections of the same acts. By an amend- 
ment of the street-railway sections of the train-railway act it was 
provided that ail such corporations should hâve the power to bor- 
row money for the purpose of building and operating their roads, 
"and for that purpose to mortgage," etc., "their road and super- 
structure, fixtures, rolling stock and equipments, and whenever 
such road shall hâve acquired a simple easement or right of way 
for its proposed road, * * ♦ any mortgage or mortgages ex- 
ecuted by such corporation, • • • upon the route or routes 
where such easement or right of way bas been obtained, as afore- 
said, shall be a légal and valid lien upon the right of way so ob- 
tained to the entire extent of the interest of such corporation 
* * * therein, * » • and every such mortgage shall be 
deemed a mortgage upon real estate." Substantially similar power 
is conferred under the subséquent street-railway act. 

The case of People v. O'Brien, to which we hâve several times 
referred, is again in point, as to the effect of a municipal power 
to consent to the construction of such road. In that case the 
court (as we hâve in another part of this opinion shown) held: 

Mrst. That the "consents" were the muniments of title to the 
enjoyment of the rights acquired thereunder. 

Second. That the limitation stated in the charter was net oper- 
ative as a limitation upon the power of the city to grant an ease- 
ment in perpetuity. 

The third point, as to the effect of a repeal of the charter upon 
the rights thus acquired, is not in point hère. 

It must follow that, if a grant in perpetuity to a 1,000-year cor- 
poration was good, a grant for 30 years to a 14-year corporation 
would be equally good, under a like power to consent. 

The same court, in the case of Miner v. Railroad Co., 123 N. Y. 242, 
25 N. E. 339, applied the same principle in a condemnation case. A 
railway corporation was organized with a life of 50 years. It 
condemned a right of way across the lands in question. Subse- 
quently, it became Consolidated with other railroad companies, 
who took and acquired ail its rights, property, and franchises. 
An action of ejectment was brought to recover the right of way 
which had been condemned, the life of the corporation which con- 
demned it having expired. It was held that the condemnation of 
the easement was, in the very nature of the transaction, intended 
to be a permanent appropriation of the right of way for railroad 
purposes, and that the easement thns appropriated was not limited 
to the life of the corporation, 

Our conclusion upon this branch of the case is: 

First. That the législature meant, by the term "consent," no 
more and no less than would be meant by "right of way" or "ease- 
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meBtî"i '?Gpnsent,":îin" the connection iuséd, is synonymôus With 
"éaseinëaf' or "rigiït of wây." ' 

Second. This ^Mmp^ "consenf ''^îs iiôt an implied power. The 
powef I lis: !directly iniported by thé >laflguage of the act. To say 
that Hiiô! toinicipalitieÊi shall hâve pov?er to consent to such use of 
the publictstwets is to say no môre than is imported when the législa- 
ture saysthat such Company may put down their tracks with the 
conseûtJof the city, on terras and conditions agreed upon between the 
city and the companyi ■ In the latter case, quite as plainly as by the 
flrst fotMisof expression, the législature permits the exercise of the 
power to gisant an easement for such purposes. No rule of construc- 
tion wotila àuthorize us to say that in the one form the power is any 
more express than in the other. 

6. Wie aïe thus led tô conclude that thèse street-railway acts 
directly confer upon thè municipalities of the state power to grant 
to stteet-Milway companiès such an easement of way in the streets 
as is iWqttisilie for thè purposes to be accomplished. That power 
is coaférred without anif express Words of limitation. On the con- 
trary^ the "terms and conditions" upon which the grant is to be 
made are left to the discrétion of the local government. Unless 
there be some limitation implied by other considérations not yet 
alluded toi the term for which such a grant may be made is just 
as much al matter about which municipal discrétion is to be ex- 
ercised as any other of the térms ôf the grant. 

One whô contends that a provision of an act must not be read 
literally must be able to show one of two things, either that there 
is somenother provision which cuts down or expands its mean- 
mg, opiielse that the provision itself is répugnant to the gênerai 
purview. Nuth v. Tamplin, 8 Q. B. Div. 253; Suth. St. Const. § 238. 

It has been ùrged that by necessary implication this power is 
limited to an easement not excëeding the duration of the sub- 
stantial charter franchises, and that such limitation is implied : 

First. ' From a considération of the policy of the state concern- 
ing the duration of corporationsi as shown by the state constitution. 

Second. From the limitation imposed by the législature upon 
the life of street-railway companiès. 

Third. Ah appréhension of possible evils to resuit from perpét- 
uai or long grants of stréét privilèges. 

Section lOy art. 15, of the state constitution provides that no 
corporation, exeept for municipal purposes or for the construction 
of railroaàSj 'plank roads, and canalB, shall be created for a longer 
period thato '80 years: It has been much debâted as to whether 
Street ïailwàyS comè within this prohibition. Street railways were 
practicailytifcilitiown when the constitution waS adopted. The pro- 
vision Pefert-éd to Beeins tO except out of the limitation ail that 
class of'cjhà^i public corporations to which a street rail way be- 
longs. The same reasons which would demand a long contin- 
uance of the pôwefs Of a commercial road, a canal, or a plank 
road, «Lpply to a stréèt railway. Thèse considérations seem to 
indicatethftta railway Is not within the class of corporations to 



CITIZENS' ST. E. CO. V. CITY EY. CO. 647 

which the constitutional inhibition is applicable, and, if applicable 
at ail, it is only so because the excepted corporations are speciflc- 
ally named. The spirit of the provision would include such com- 
panies within the exceptions. The législature, by the limitation 
imposed upon the Jife of street-railway corporations, was probably 
of opinion that the letter of the constitution operated to require 
them to apply the limitation, inasrauch as a street railway is not 
a commercial railway. In any view of the question, that consti- 
tutional provision does not aflord évidence of any such strong pub- 
lic policy as should operate to impose a limitation upon the power 
of the city to make a grant of a right of way extending for 16 
years beyond the corporate life of the grantee. 

The evils to be apprehended from long grants of easements to 
such companies seem to us not to be such as to justify a construct- 
ive limitation on that account. The povper to make an irrévo- 
cable contract giving an easement of some considérable duration 
is an inséparable incident in any scheme for furnishing such pub- 
lic facilities as a street railroad. The duration of such grants 
must be a question of discrétion to be exercised by some public 
authority. That the exercise of that discrétion should be left to 
the local government as a question of purely local interest seems 
most consistent with the proprieties of the case, and most in ac- 
cord with the decentralizing policy so peculiar to the state of 
Michigan. 

Lord Eldon, In Wilkinson v. Adam, 1 Ves. & B. 466, quotes 
Lord Hardwicke as saying that "a necessary implication means, 
not natural necessity, but so strong a probability of an intention 
that one contrary to that which is imputed to the party using 
the language cannot be supposed." This définition meets our ap- 
proval. Applying it to the considérations urged as suflScient to 
impose a limitation by implication, we are unable to say that 
they afford "so strong a probability of an intention that one con- 
trary to that which is imputed cannot be supposed." State v. 
Union Bank, 9 Yerg. 164. 

The decree must be reversed, and bill dismissed. 



CITIZENS' ST. R. CO. v. CITY RY. CO. 
(Circuit Court, D. Indiana. November 10, 1894.) 
No. 8,666. 
1. StBBET RAILROADS — RlGH-T TO UsE Stueets. 

The genei-al act (Act Ind. June 4, 1S61; Rev. St. Ind. 1881, § 4143 et 
seq.)i under which a street-railway company was organized, giving per- 
pétuai corporate existence, required that, before commencing the con- 
struction of any street railroad through the streets of any city, consent 
of the commou council thereto should be obtained. A city ordinance gave 
such consent to the company to lay its tracks in certain sti-eets, with the 
right to operate the railway for 30 years. During that period the term 

1 Rev. St. 1894, § 5450 et seq. 
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^a,S extended by ordinançe tfl 37 years. HM that. whether the dty had 
gc lia# Dipt authorlty to impose siJcU limitation of tlme, the company had, 
diirliiè the enlarged term, an unexplred fi-anchise, which the courts should 
piroteët against wrongful impairniélit, the remedy being the same whetlier. 
Its rights in the streets were perpétuai or Umlted, although the two posi- 
tions were Inconsistent. 

3. SaMB— ï*OWER OF CiTT TO LlMlT TbRM OF USB OP StRBETS. 

The City had no power so to IJmit the term. Per "Woods, Circuit Judge, 
Baker, District Judge, dlsséntirig. 
8. SamB—Grant to Rival CoMi^AiNï of Right to Use Streets. 

Complalnant, a street-rallway ôompany organized under an act (Act 
Ind; June 4, 1861; Rev. St Ipd. 1881. § 4143 et seq.)i wMch required it, 
before commenclng the construction of its road through the streets of 
the clty, to obtain the consent of the common councll thereto, obtained 
Buch consent to lay Its tracks In certain streets, and to operate the railway 
for a certain term. Before the expiration of that term, an act con- 
Btltuting a new charter for the city (Act Ind. March 6, 1891) created a 
Ijoard pf public works, wlth power to authorize, by contract, street-car 
companies to use any street in such city, and to prescribe the terms and 
conditions 6t such use, such contracts to be approved by the common 
councll; aad a contract was so made and approved, grantipg to défendant 
company the right to lay and malntain Unes of street railway on certain 
streets, njany of which were occupied by complainant's tracks. Hdd, that 
complalnant was not entitled to équitable relief in respect to streets for 
its occupation of which It had not obtained the consent of the city, but 
that, as to streets occupied by it with such consent, the power to maUe 
new contracts was not Intended as a repeal of franchises of existing com- 
panies, and défendant should be enjoined from runniûg its cars on com- 
plainant's tracks, or laying its rails so as to prevent or needlessly Impede 
the running of complainant's cars. 

This was a suit by the Citizens' Street-Railroad Company against 
the City Eailway Company to enjoin défendant from interfering 
with complainant's use of certain streets in the city of Indianapolis, 
or with the opération and maintenance of complainant's street-car 
Unes in said city, and to establish complainant's rights in the prem- 
ises. A motion to dismiss the bill was denied (56 Fed. 746), and the 
cause wàs heard on the pleadings and proof s. 

An ordinance of the city of Irdianapolls passed January 18, 1864, contained 
the foUowlng provisions: 

"Section 1. Under and by virtue of an act of the gênerai assembly of the 
State of Indiana, entitled 'An act to provide for the incorporation of street 
railroad companies,' approved June 4th, 1861, and by virtue of the powers 
and authorlty of the common councll otherwise by law vested, consent, 
permission and authorlty are hereby given, granted and duly vested unto the 
company, organized with R, B. Catherwood as président, a body politie and 
corporate, by the name of the 'Citizens' Street-Railway Company of Indian- 
apolis,' and thelr successors to lay a single or double track for passenger 
railway Unes, with ali the necessary and convenient tracks for tumouts, 
side tracks and switches, in, upon and along the course of the streets and. 
alleys of the city of Indianapolis, hereinafter mentioned; and to keep, main- 
taln, use and operate thereon railway cars and carriages. In the manner, and 
for the tlme, and upon the conditions, hereinafter presciibed." 

"Sec. 15. The right to operate said railway shali extend to the full time of 
thirty years from the passaige hereof; and the said city of Indianapolis 
shali not, during ail the time to which the privilèges hereby granted to said 
company shali extend, grant to, or confer upon any person or corporation, 
any privilège which will impair or destroy the rights and privilèges herein 
granted to the said company." 

1 Rev. St 1894, § 5450 et seq. 
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A further ordlnance, passed April 7, 1880, provided that section 15, quoted 
above, be so amended as to read "thirty-seven" years instead of "thirty." 

Benjamin Harrison and Miller, Winter & Elam, for complainant. 
A. C. Harris and Elliott & Elliott, for défendant. 

Before WOODS, Circuit Judge, and BAKER, District Judge. 

WOODS, Circuit Judge. In respect to the question of jurisdic- 
tion, I am content with the décision heretofore made in this case, 
and reported in 56 Fed. 746. 

The corporate exisitence and the franchise of a street-railway Com- 
pany organized under the law of 1861 (Eev. St Ind. 1881, § 4143 et 
seq.) ^ are derived directly from the state, but are subject to the con- 
dition that the consent of the common council shall be obtained to 
the location, surrey, and construction of any street railroad through 
or across the public streets of any city before the construction of 
the same shall be commenced. The consent of the common coun- 
cil being required, it is in a sensé true that the franchise is granted 
by the city, since the ultimate right is acquired or becomes effective 
only upon the giving of that consent Andrews v. Pipe Works (7th 
Circuit) 10 C. C. A. 60, 61 Fed. 782. The power to construct tracks, 
switches, side tracks, or turnouts upon the streets, and, by implica- 
tion, the right to run cars thereon, is conferred by the statute, or, 
in other words, is derived directly from the state, so that, strlctly 
speaking, the city does not grant the franchise, but simply consents 
to its exercise. Détroit Citizens' St. Ey. Co. v. City of Détroit (0. C. 
A., 6th Circuit; decided Oct. 2, 1894) 64 Fed. 628. The right to 
give or to refuse consent implies the right to prescribe tenus, and the 
terms need not, as I conceive, hâve direct relation to the specified 
subjects of "location, survey, and construction." They may em- 
brace any reasonable requirement concerning the opération, as vifell 
as the construction, of the road, consistent with the statute. 

Carefully read, the flrst and fifteenth sections of the ordinance of 
January 18, 1864, show the unqualified or absolute consent of the 
common council given to the Citizens' Company "to lay" its tracks 
upon the streets named; but its consent to the use of cars on the 
tracks, or to the opération of the railway, was extended only to the 
term of 30 years. Is that restriction vâlid and binding? I am in- 
clined to the view that it is not. 

Subject to the reserved power of the législature to amend or re- 
peal the act, perpétuai corporate existence was given in explicit 
terms; and, in the absence of express or implied limitation thereon, 
the necessary presumption is that the franchise granted was intend- 
ed to be of like duration, subject only to législative revocation. It 
is not to be supposed that the législature intended that there should 
be corjwrate existence without a franchise, — the only reason for 
such existence. It is not a question of perpetuity or of irrévocable 
right. If it were, différent rules of construction would prevail. No 
presumption or inference could be allowed in favor of a perpétuai 
right, and every reasonable intendment against it should be in- 



i Eev. St. 1894, S 5450 et seq. 



650 .fSDBBÀI. BEFOBTEB, Tol. 84« 

dul^âîi ,38ût danger iti tbat direction lurks rathei? in thé supposed 
powér oif ÛÎe cômmon council. If it had authority to agrée to a 
franchisé for 30 years, it might, with èqual conclnsiveness, hâve stipu- 
lated for one of 60 or 90 years, or any longer tenn, Imposing upon 
the city, it might be for générations, the evils of a monopolistic per- 
petuity. Thirty years are too many for a burdensome or unjust 
grant. As was said in Taylor v. Eailway Co-, 80 Mich. 77, 45 N. 
W. 335, it is highly important that the législature should retain 
the power to pass enactments for the control of thèse quasi public 
corporations snitable to changea conditions of affairs. The village 
or small city canhot well provide régulations and ordinances ap- 
plicable to a Jarge city. 

If agreements by common councils like the one in question axe 
authorized aûd binding, they must, when made, operate to suspend, 
pro tanto, the reserved power of the législature, by repealing the 
aet, to terminate the iife of companies organized under it. They 
are inconsistent with that power. i On the contrarj, if, when made, 
the agreements create no vested right becaupe made subject to 
the poweï of the. législature to revoke or modify them, then in légal 
contemplation they are -yvfithout force, and the power of city coun- 
cils to make them is a mère pretense. It is a delegated power to 
make an agreement which cannot bind, or ought not to bind, one 
party, the corporation, because it does not bind the other party, 
the State. In respect to such ppwfers the city is jthe agent of the 
State; and, besidesbeing anomalous, the proposition that the city 
and Company will be bound by such contracts, and the state not 
bound, is manifestly unjust and unfavorable to the public interests. 

The statute is a gênerai one, designed for nniform application 
to ail cities, but by the proposed construction untformity is impos- 
sible. An amendatory act could not affect ail cities alïke, and 
even in the same city one company might be amenable to législa- 
tive action from which another company would be exempt. It 
was well to provide, aa was done in the twelfth section of the 
act-of 1861, that the exclusive powers of the cities over their 
streets should remain unimpaired, except as necessarily affected 
by the présence and opération of the railways authorized to be 
there. Those powers, it was held in Eichels v. Railroad Oo., 78 Ind. 
261, did not include the power to grant the use of streets for street 
railways, and they can be regarded, since the passage of the act of 
1861, as having relation, not to the duration or termination of street- 
railway franchises;» but rather to the manner of their exercise. If 
it could )>e said that the city had authoriiy in the exercise of 
local self-govemmentj and by virtue of its gênerai control over 
streets, to grant such franchises or to consent to their enjoyment, 
it might follow that a grant for a term of years would be valid, 
and would confer a vested property right which could not be 
destrpyedVlïy a repeal of the charter of the company to which it 
was granteo, l'or instance, in New York the title to streets is vested 
in the çitar, and by rea«on of that f act it was held, in People y. O'Brien, 
111 N. Y. i, 18 N. E. 692, that an easement granted by the city of 
New York to a street-railway company for a liniitêd time con- 
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stituted an indefeasible title in the land, which was not termin- 
ated by a repeal of the railway charter; but that could not be so 
in Indiana, where the city bas no title to the streets, and bas not 
autbority by virtue of its gênerai powers, and outside of the street- 
railway acts, to grant the use of streets to street-railway com- 
panies. The gênerai powers of control, as deflned in the city char- 
ter, are the saine from one day to another, and must be of con- 
stant application, whether the street railways are operated, and 
the franchises owned, by one Company or another. The power 
to limit or to terminate such franchises is a part of the power 
to grant them, and upon reason, as well as authority, belongs to 
and remains in the sovereign or législature, unless expressly or by 
clear inference bestowed elsewhere. The question of local self-gov- 
ernment, manifestly, is not essentially involyed. 

This Tiew involves no fraud or hardship upon the people of the 
city, because it is always in the power of the législature to au- 
thorize the imposition upon any company of additional restrictions, 
productive of revenue or other advantage to the public. The case 
of Sioux City St. Ey, Co. v. Sioux City, 138 U. S. 98, 11 Sup. Ct. 
226, affords an illustration. In the nature of things, a street rail- 
way, once established where needed, will be of perpétuai and 
increasing utility; and there seems to be no good reason why the 
franchise should cease while the utility lasts, though there may 
arise from time to time, and within periods much shorter than 
30 years, necessity for changing the régulations, limitations, or 
conditions under which the franchise shall be employed. How 
far the power to make such changes shall be committed to local 
authorities is a matter of législative discrétion. Under the act of 
1861 it is retained by the législature. That body may amend, or, 
if it chooses, it may repeal, the statute, and so end ail franchises 
and corporate life granted under it. 

According to some authorities, when a charter is repealed, pro- 
vision must be made for a disposition of the corporate property 
without confiscation. In People v. Boston, etc., Ey. Co., 70 N. 
Y. 570, speaking of the reserved power to alter, amend, and re- 
peal laws authorizing corporations, the court said: 

"Under this reserved power the législature may impose upon railroad 
corporations such additional restrictions and burdens as the public good 
requires. It may not confiscate property." 

In Dasb v. Van Kleeck, 7 Johns. 477, it was said: 

"It is répugnant to the flrst principles of justice and the equal and perma- 
nent security of rights to take, by law, the property of an individual with- 
out hls consent, and give it to another." 

Thèse expressions are reiterated and approved in People v. 
O'Brien, supra. See, also, Détroit v. Détroit & H. P. E. Co., 43 
Mich. 140, 5 N. W. 275. But in Greenwood v. Freight Co., 105 
U. S. 13, 19, Justice Miller, speaking for the court of thé effect 
of the repeal of the charter of a corporation, said : 

"^ the essence of the grant of the charter be to operate a railroad, and to 
use the streets of the city for that purpose, it can no longer so use the streets 
of the city, and no longer exercise the franchise ôf running a railroad In th» i 
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clty, ïa sb<^ whatever power te dépendent solely upon the grant of the 
charter, ^<l; Wtaicb could not be ezercised by unincoiporated prlvate pereons 
under tbç ^MM lavrs of the state, is abrogated by the repeal of Ôie law 
whlcbgràitliea' tbésé spécial rlghts. Personal and real property acquired by 
the GOtporttâob dilrlng Its lawful existence, rights of contract, or choses in 
action so açg^lredi and which do not, in thelr nature, dépend upou the gên- 
erai powers, cpqf erred by the charter, are not destroyed by such a repeal; and 
the courte mày, if the législature does not provide some spécial remedy, 
enforce such righta by the means wlthin their power. The rights of the 
shareboldérs of such a corporation to tholr interest in its property are not 
annihllated by such a repeal, and there must remain in the courts the power 
to protect those righta." 

In that case, which concerned a street-railway franchise, the re- 
pealing act contained express provision for compensation to be 
made by the corporation, which was authorized to "enter upon 
and use any part of the tracks of any other street railroad," if the 
corporations interested could not agrée upon "the compensation to 
be paid therefor;" so that the effect of a repeal without provision 
for such compensation was not before the court Nevertheless, 
the principle declared, I think, must be accepted as sound. The 
unrestricted rîght of repeal being reserved by the législature, a 
repeal must be regarded as valid and effective, whether or not 
axicompanied with provisions for the just disposition of the cor- 
porate property rights. If such provision is not made, "there must 
remain in the courts the power to protect those rights." But, 
without statutory provision to that effect, it is not perceived how 
a court could compel a new company to take the tracks and equip- 
ment of the company whose franchise had been terminated. 

If, therefore, the right of the Oitizens' Street-Railroad Company 
to occupy the streets of the city and run its cars upon existing lines 
has ceased, and under its contract the City Eailway Company bas 
a right, not, of course, to take possession of and use the tracks 
of the other company, but to put its own tracks in the place there- 
of, then we are confronted with a case either of indirect confisca- 
tion or of the destruction of property. The Citizens' Company 
must either remove its traqks, destroying their value, or it must 
accept such price as the City Company shall choose to give, and 
that is équivalent to con^scation, While an enactment to that 
effect would perhaps not be invalid, a construction which leads 
to such results should not prevail when a reasonable interpréta- 
tion is possible which in volves no wrong or hardship either to the 
parties or to the public. The décision in\ Lewisville Natural Gas 
Co. V. State, 135 Ind. 49, 34 N. E. 702, overruling City of Rush- 
ville v. Eushville Natural Cas Co., 132 Ind. 575, 28 N. E. 853, is, 
I think, not without signiflcance in respect to the interprétation 
of the statutiç now under considération. 

The power ifiven street-railway companies by the statute to mort- 
gage their" pijbperty and franchises indicates a purpose that the 
franchise shfiùld be a continuing one. Of what value is a mort- 
gâge on a ifrahchise which is to expire before or near thé time when 
the mortgajge will be ènforceable? 

îhe dqctriïïé that parties may, by their conduct, put an Inter- 
pretatiQnupop their contracts, is not applicable where adverse pub- 
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lie interests are involved. The pu'blic is not bound by the acts of 
officers contrary to law, no matter how long maintained or acqui- 
esced in. According to Reissner t. Oxley, 80 Ind. 580, to which réf- 
érence bas been made, parties may interpret their own contracta 
"so long as their interprétation does not resuit in a contraet which, 
for some reason, is in itself unlawful." 

The act of 1891, which aflfects the city of Evansville alone, cannot 
be regarded as a législative construction which should operate to 
give the act of 1861 a meaning which otherwise, in the judgment of 
the court, it did not bave. That act prohibited the common coun- 
cil and other authorities of that city from extending any franchise 
or franchises affecting the streets of the city during the term for 
which they were originally granted by the city councils or other 
authorities. This présupposes, but does not sanction, the original 
grant for a term, nor does it confer a new power to make such term 
grants after the expiration of existing terms. It simply forbids 
what in this argument has been claimed to hâve been unlawful with- 
out such inhibition, namely, agreements for extending terms before 
they had expired. If such agreements had been theretofore unlaw- 
ful, this statute should not be regarded as a législative déclaration 
of their legality. 

If the common council had authority to impose the original limi- 
tation of 30 years, then, in my opinion, the 7-years extension was 
valid. The ordinance of April 7, 1880, granting that extension, if 
otherwise valid, as I think it is, was not without considération, — in 
the mutual obligations and interests of the parties; and granted, 
as it was, at the request of the Company, its acceptance should be 
inferred. 

Upon either view of the council's power, therefore, the complain- 
ant has an unexpired franchise, for the protection of which it was 
entitled to invoke the action of the court; and that, too, I think, 
without being driven to an élection between the two théories. The 
remedy sought is the same in character, whether obtainable upon 
one proposition or the other. The same public interest which for- 
bids an interprétation of the contraet by référence to the conduct 
of the parties, excluding the idea of estoppel, bears upon this ques- 
tion, and entitles the plaintiff, upon a proper présentation of the 
facts, to a decree according to the law as determined by the court; 
and, even if no public right were involved, it seems to me that an 
élection would not be necessary. 

This brings us to a considération of the rights of the défendant, 
the Oity Eailway Company, and its alleged doings in dérogation of 
the rights of the complainant 

By the act of March 6, 1891, constituting a new charter for Indian- 
apolis, there was created a board of public works, which was given 
power "to authorize and empower by contraet telegraph, téléphone, 
eleetric light, gas, water, steam, street car or railroad companies to 
use any street, alley or public place in such city, and to erect nec- 
essary structures therein, and to prescribe the terms and conditions 
of such use, to fix by contraet the priées to be charged to patrons: 
provided, that such contracts shall in ail cases be submitted by said 
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lôîa^ to the commoii couacil ôf such city, and approyed by them 
by iOrdinance before tke sàme shall take effect." Acts 1891, p. 169. 
tfadèi- ttos power the ioontract of April 24, 1893, as set out in the 
ôMîntece of approval, ppsed the next day, wMch is ma^C! an ex- 
hibât încomplainant'sbilli was executëd. In terme it gfanted ta 
the défendant company "the right to lay aûd maintain" its proposed 
Itoeafiof Street rail way,tobe operated by electricityor other im- 
pïOFÈd ppwèi?, upon certain streeta namgd, many of w][iich are al' 
ïôatiïîf loeéiipied by the tracks of the complainant, and required the 
linestto be 80 located, it is claimed, as neçessarily to ipterfere with 
the plaintifÊ% Une, and obstruct the running of its cars- The proviso 
ia the fourth section of this contract is noteworthy. Itreads: 

"Prôvlded, however, that lu addition to the Unes herein speclfied, tlie party 
of tbe second part will be granted the right to build the line extending from 
Washington Street to the city llmlts, both north and south, on such streets 
as may bg designated by thé board of public works, and approved by ordi- 
hance pasfeèii by thé commoB council of said City." 

, /pberç is her^ no stipulation, nor, as I think, fair implication, that 
theïîi^ditional line SQ proposed to be grâpted shall corne under, or 
be; inanyparticular ,governéd by, th^ .agreement ïnade in respect 
to other linés, and it does not appear thât the board made any 
fi^cther 3jgpeenient on the subject. It sii^ply designated the streets 
ujpoji whiçh ihe fidditîénal lines shbuïd be laid; and, for thê appar- 
ent ,p|irpp,seofsupplying the defect, th^ common donncil added to 
it« oçd]^alç^ce of approvàl, passed May IB, 1893, a claijse to the eflect 
tbai^ltT^ei i|g]tit so conferred sliould be snbjeçt to the ternis, provisions, 
and cpnditwns of the çohtract of April 2|th, and the ôrdinance ap- 
proving that cohtràct. 

,;py,the^ct,of 1891, distinct powers are conferred upon the board 
pf public w()rk8 a,nd upon the common cbuncil, respéctively, and a 
jugt regard for the rights of the public rèquires that the distinction 
^bould i»e rè^pected. The povFer of the council in this matter was 
simply to aTOijove or refuse to àpprpvé the contract of the board. 
If the mejçë désignation by the board of the additional Une amounted 
to a contraçtj it was the province of the council to approve it in that 
shape or disfipprove it. TÎtere is nothihg to show that the board in- 
tended,,an<i^^t certaîniy dîd not stipulate, either expressly or by nec- 
essary in^pilîcation, that, the Unes so designated should be held and 
pperated ,lin,^ér the preyious agreemént. The rule is elementary 
"that, whëh thé mode of contractin^ is especially and plainly pre- 
scribed and limited, that ipode is exclusive, and must be pursued."^ 
nm. Muii. Cocp. § 449;, City of Superior v. Norton (0. C. A., 7th 
Circuit) 6S î^éd. SSt: Terre TTante r. I;ake, 43 Ind. 480; Francis 
V. Troy, 74 îf- Y. 338. In Head v. Insurance Co., 2 Granch, 12T, 
169, Cliief Justice Marshall said: 

"The act o^ Incorporation is to them an enabling act. It gives them ait 
the Power they possess; It enables them to contract; and, Whéfa It prescrlbe» 
to them a mode df contracting, they must observe that mode,' or the Instru- 
ment no morfe oreates a cdntcact than if the body had never been incorpo- 
ratâd;" Apppoved Merrill v. Monticello, 138 U. S. 673, 687, Il Sup. Ct. 441, 

While it is not a question which need be decided, I incline strong- 
ïy ta.ibe opinion, upon the showingmade, that the Qity Rail way 
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Oompany acquired no right to lay its so-called "north and south 
line." 

On the other hand, I am of the opinion that the complainant is 
not entitled to équitable relief in respect to its alleged right in the 
street se designated for the use of the défendant. Prior to that 
désignation the complainant '.lad no Unes upon those streets except 
a fragment on Pennsylvania street, which had been practically, if 
not legally, abandoned. By its own charter, as I construe it, — in- 
deed, according to the plain letter, — it had no right to commence 
construction on a particular line without firsi having obtained the 
consent of the council to the "location, survey, and construction" 
proposed. The necessity for this consent was not affected, as I 
think, by anything contained in the ordinance of January 18, 1864, 
or in the supplemental ordinance of September 18, 1865. Besides, 
the entry of the complainant upon those streets was in violation of 
the ordinances of 1889 and 1893; and, if rights were thereby ac- 
quired, the complainant, in view of ail the circumstances, should re- 
ly upon the courts of law for their défense, rather than look to equity 
for their establishment. The question whetber the last-named or- 
dinances are valid or not need not be considered, because by its own 
charter the complainant had no right to enter upon a street without 
the consent of the city, and the city was free, with or without reàson, 
to give or withhold its consent. 

In respect to other streets, the défendant has denied, by its an- 
swer, the assertion of any claim to the présent occupancy of the part 
of any street upon which the track» of the complainant are laid, or 
that it desired to lay and operate electric Unes on any street on 
which the complainant was, when its original bill was filed, operat- 
ing any such electric line, "until after the expiration of its right 
thereto, if any it has." But from the terras of the contract and or- 
dinance under which the rights of the défendant are asserted, from 
the notice which it served upon the complainant, from ail the évi- 
dence upon the point, as well as from the arguments of counsel, it 
is évident that the défendant has been acting upon the assumption 
that the complainant's franchise and its right of possession hâve 
ended, and that under its contract the défendant may take the pos- 
session which the complainant has held of the streets, if not, indeed, 
of the complainant's tracks. 

The power given by the act of 1891 to authorize and empower, 
by contract, companies of the varions kinds named to use any street 
of the city, I think it clear, was not intended as a repeal of the 
franchises of existing companies; no more so of street-railway com- 
panies than of the various railroad companies whose roads occupy 
streets of the city. In so far, therefore, as the contract of April 
24, 1893, by its terms confers, or attempts to confer, upon the défend- 
ant Company the right- to lay its tracks in the place of the tracks 
of the càtizens' Company, or to appropriate those tracks, it is an 
invasion of the rights of the latter company, and should be enjoined. 
I am not to be understood as meaning that under the act of 1891 
the city may not authorize the défendant or any other company to 
lay its tracks in the same streets on which the complainant's tracks 
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are Ma, but without additional législation the cars of one company 
may not, without consent, run upon the rails of another company, 
nor mây the rails of one be so laid as to prevent or needlessly impede 
the runniJttg of the other's cars. 
Decree may go accordingly. 

BAKEE, District Judge. The franchise to be a corporation, with 
the right of perpétuai succession, is derived by the complainant 
directly from the state. Eev. St. Ind. 1881; § 4143 et seq.^ The 
statute Which imparts to it its corporate faculties conféra upon it 
no right to enter upon the streets of any city to construct and operate 
a Street raiiroad therein. It is expressly enacted that "ail street 
railroad companies shall first obtain the consent of the common 
council to the location, survey and construction of any street rail- 
road through or across the public streets of any city before the con- 
struction of the same shall be commenced," 

It is clear that the state bas not undertaken directly to confer 
upon the complainant the right to occupy and use the streets of the 
city for street-railroad purposes. Under the franchise and powers 
granted to it by the state, it is without authority to enter upon the 
streets of the city to construct and operate a railroad. This right is 
derivable from the consent of the city alone. Whether consent shall 
be granted or refused is exclusively within the control of the city. 
The right to occupy and use the streets of a city for railroad purposes 
is a franchise, and is wholly distinct from the franchise to be a cor- 
porâtiouv which is derived directly from the state. The latter fran- 
chise cannot be sold or eotiveyed unless express statutory authority 
is granted for that purpose. The franchise to use the streets for rail- 
road purposes — the right of way on which to build and operate a 
railroad for profit— is the subject of sale and conveyanée. Railroad 
Co. V. Delamore, 114 U. S. 501^ 5 Sup. Ct 1009. The consent of the 
city imparted to the complainant a valukble franchise, which, with- 
out such consent, it would not hare possessed. The state gare it 
the capacity to receive and enjoy this right or franchise, provided 
the city saw fit to grant it. The power to grant or refuse resided in 
the city alone, and it carried with it the right to impose any terms 
not forbidden by law. If the city may refuse permission to use the 
streets atall, it must hâve the right to fix a lirait to the term of their 
use. The greater power must inolude the less; He who can give 
the whole can give a part. He who can grant absolutely can grant 
with a condition, réservation, or limitation. Whether street rail- 
roads shall be permitted to occupy the streets at ail is left wholly 
with the city to détermine upon its own judgment of the public con- 
venience and welfare. The ordinance of 1864 was an entirety, to 
be accepted or refused jutet as it was, and its acceptance was a con- 
dition précèdent to the bccupancy of the streets. Nothing, there- 
fore, could make the ordinance a consent but the performance of 
the condition, — the acceptance of the ordinance as a whole. City 
of Allegheny v. Millvale, E. & S. St Ey. Oo. (Pa. Sup.) 28 Atl. 202. 

1 Rev. St. 1894, i 5450 et seq. 
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The power to détermine whetlier, and how long, street railroads 
may occupy the streets of a city, primarily résides in the state; but 
it is a power whose exercise bas been wisely delegated to those who 
are directly interested in thèse questions» There is less danger of 
wrong and injustice in committing their détermination to the city 
than there would be if the législature should détermine them di- 
rectly. The authorities of the city acting upon matters of local 
concern directly affecting themselves and their fellow citizens are 
not more likely to abuse their trusts in flxing the terms upon which 
a street railroad may occupy the streets of the city than the légis- 
lature would be. Local self-government and home rule in matters 
of municipal concern are of the essence of a republican form of gov- 
ernment Abuse of thèse delegated powers are securely guarded 
against by the superintending power of the state to correct them. 
It seems to me that the common council had ample power to grant 
to the complainant the right to use the streets for 30 years, subject 
to the paramount power of the state to alter the term, 

The fact that the complainant is invested with perpétuai corporate 
existence does not, in my opinion, in any wise aiîect the power of 
the city to limit the use of the streets for railway purposes to a 
definite term of years. A corporation having a limited term of 
existence may acquire a title to property extending beyond the term 
of its corporate life. So, on the other hand, a corporation having 
perpétuai existence may acquire property for corporate use for a 
term of years or in fee, to be determined by the terms of the grant 
under which its title is acquired. 

Nor does the power of the state to aJter the term, in my judgment, 
affect the binding force of the contract between the city and the 
street-railroad company. The obligation of a contract or a law is 
not aifected or impaired by the mère fact that it may be determined 
by the happening of some uncertain event in the future. Until 
the contingency arises, upon the happening of which their existence 
is to be determined, they are as binding and obligatory as though 
they were never to terminate. While the power of the state to 
alter or repeal remains unaffected, neither the city nor the rail- 
road company retains any rightful power to impair or defeat the 
binding force of the contract evidenced by the ordinance and its 
acceptance. 

Neither does this view resuit in the confiscation of corporate prop- 
erty, nor in injustice to either the city or the railroad company. 
Each enjoys exactly what was mutually and understandingly agreed 
upon. "Consensus facit jus." The déniai of this right, on the con- 
trary, would operate as a fraud upon the inhabitanta of the city. 
It cannot be doubted that, if it had been understood at the time 
the ordinance was adopted that the complainant would thereby 
acquire the right to use the streets in perpetuity, it would hâve been 
required to yield greater returns to the city than were exacted, or 
it would hâve been denied the right to use them at ail. If it be 
conceded that the necessity and utility of street railroads will in- 
crease with the growth of the city's population, still the supply of 
such need may be, as it has been, safely committed to those chargea 
v.64p.no.6 — i2 
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^■Mtktihejconduct of its municipal' iaffiairs; Courts ought not to con- 
stfnie itlœ.iStatutes, unlçsfei mcb construction is imperatively de- 
mandedjtso as to deny tothe city the power to détermine, upon 
its view'of the needs of the public, when and how long and by whom 
its streetS shall be occupied by railroad traeks. Sinoe the parties, 
by muttial contract, hâve agreed on the measure of their respective 
righti^no question can arise as to what ought to be done vi^ith the 
propertj' b£ complainant when its contract rights expire by efflux of 
time, further than to protect the rights of each as fixed by the 
contract 

Nordoes the fact that power was given to mortgage its property 
and franchises enlarge the right of the complainant to occupy the 
Street». The mortgagees and bondholders were bound to inquire 
into the title of the moitgagor, and thëy vyill be presumed to hâve 
madetheir investment on the faith of the title as disclosed by the 
statute of the state and the ordinances of the city. No injustice is 
done them, f or they get precisely what they contracted for. If it 
should ibe) held that the complainant acquired, under the ordinance, 
a right; to; the use of the strèets in perpetuity, it would obtain a 
franchise i®f inestimable value, contrary to the tenns of the ordi- 
nance,! atod in violation ôf the rights and just expectations of the 
inhabitants of the city. 

In iny «pinion, the common council had the power to agrée with 
the complainant upon the length of the term, as a condition of its 
consent tô its occupancys of the streets. Having the right to agrée 
upon the term, It f ollows that it had the right to agrée upon an enlarge- 
mept of ;the term. In my jiidgment the enlarged term was validly 
granted upon* a sufficient considération; and it has been accepted, 
80 that: the rights of the parties hâve become fixed beyond the power 
of chan^ by them except by mutual consent. 

It follows that the complainant bas an unexpired franchise, for 
the protection of which àgainst wrongful impairment it has the 
right to invoke the aid of the courts. Nor do I think the complain- 
ant is remediless because it relies upon inconsistent positions for 
relief. The theory upon which it seeks to maintain its right to 
relief la the same whether its franchise to use the streets is per- 
pétuai or whéther it expires in seven years. The relief obtainable 
in the présent suit is tiae same in kind whether its rights in the 
streets are limited or perpétuai. A court will not refuse appropri- 
ate relief simply bécause the complainant has asked for greater 
relief than the facts of the case will warrant. 

This bringS us to consider the rights of the City Railway Company 
and its aèts in dérogation Of the rights of the complainant. 

The act of March 6, 1891, which constitutes the charter of the city 
of Indianapolis, confers ùpon the board of public works, which was 
theréby crèated, the po>yër "to authorize and empower by contract, 
telegraph, téléphone, electric light, gas, water, steam or street car 
or railroad- comipanies to use any ôtreét, alley or public place in any 
such cit;^i 'ftiid to erect necessary structures therein, and to pre- 
scribe the ierms and conditions of âuch use, to flx by contract the 
priées to b&charged to patrons: provided, that such contract shall 
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in ail cases be submitted by said board to the council of such citj, 
and approved by them by ordinance before the same shall take 
effect" Acts 1891, p. 169, § 59; Under this power the contract of 
April 24, 1893, which is set ont in the ordinance of approval passed 
the next day, and which is made a part of the bill of complaint, 
was executed. The contract granted to the défendant company 
the right to lay and maintain its lines of street railway to be op- 
erated by electricity or other improved power upon certain desig- 
nated streets, many of which ai;e already occupied by the tracks of 
the complainant, and required the lines of the défendant company 
to be so located, it is alleged, as neoessarily to interfère with the 
complainant's lines, and to obstruct the running of its cars. The 
contract further prorided "that, in addition to the lines herein spec- 
ified, the party of the second part wUl be granted the right to build 
a Une extending from Washington street to the city limits, both 
north and south, on such streets as may be designated by the board 
of public Works, and approved by ordinance passed by the common 
council of said city." In May, 1893, the board of public works des- 
ignated certain streets extending fnom Washington street to the 
city Umits, both north and south, as the streets on which the défend- 
ant company was to be granted the right to lay and maintain a 
line of street railway. The common council, by ordinance, enacted 
"that the action of said board of public works in designating said 
line be and the same is hereby approved, and the said City Eailway 
Company is hereby granted said line and the right to the same in 
accordance with the terms, provisions and conditions of the contract 
and ordinance approving the same." 

While there is no express stipulation that the additional line 
should be governed by the contract of April 24, 1893, which govems 
the other lines, still it seems to me, even without regard to the 
explicit language of the ordinance of May, 1893, that it must be 
held that such additional line falls within, and is to be governed 
by, that contract. Such, manifestly, was the purpose and under- 
standing of the contracting parties, and I do not think their obvions 
intention can or ought to be defeated by the application of rigid 
and technical rules of construction. Hère are two parties — the city 
by its board of public works and common council, and the défend- 
ant company — ^capable of contracting. It is too clear for debate 
that ail thèse parties hâve agreed to the désignation of the north 
and south line; that such désignation has been approved by ordi- 
nance, and accepted by the défendant company. It is a funda- 
mental ruie in the construction of oontracts that it is the duty of 
the court to ascertain and give effect to the intention of the parties, 
if lawful, whenever it can be doue, "ut res magis valeat quam 
pereat." It seems to me, while the contract in regard to the north 
and south line is not technieally formai, that, taken as a whole, in 
connection with the ordinance of April 24, 1893, it contains enough 
to be binding on both contracting parties. 

But if I am in error as to the right of the défendant company to 
the north and south line, it would not aid the complainant. Prior 
tq the désignation of the additional north and south streets for the 
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use |)f tÏÏe, défendant, the complainant had no Unes upon thôse streets 
excepi a fragment upon South Pennsylvania street, which. had been 
practicéjly, if not legally, abandoned. I do not think the complain- 
ant, undet the ordinance of 1864 or 1865, had any vested right to 
commeiiée the construction of a particular line witiiout ârst obtain- 
ing the consent of the common council to "the location, survey, and 
construction" of such proposed Une. Therefore, tiie complainant, 
havirig obtained no consent from the city to occupy the streets in 
question, has no right to complain of their occupation by the défend- 
ant compàhy. 

Other questions are presented in respect to the streets occupied 
by the complainant with the consent of the city. The défendant, 
by its answer, dénies that it sets up any claim to the présent occu- 
pancy of that part of any street tipon which the tracks of complain- 
ant's railway are laid, or that it intends or threatens to lay and 
opefàte Unes of electric railway on any street on which the com- 
plainant was operating an electric line, at the time suit was brought, 
"untlî after the expiration of its right thereto, if any it has." But 
from the terms of the contract and ordinance under which the de- 
fendant Company has acquired the rights which it asserts, from the 
notice served upon the complainant, from the acts of défendant as 
disclosed in the record, as well as from the claims of its counsel, it 
seems apparent that the défendant Company has been acting on the 
theory that the complainant's right to occupy the streets has ceased, 
and that under its contract it may rightfuUy take possession of 
them, and expel the complainant therefrom. In my opinion, the 
défendant company has no such rights. In so far as the défend- 
ant Company claims the right to interfère with the complainant's 
free and unobstructed use of its Unes of electric railway on ail the 
streets now rightfuUy occupied by it, its claim is wrongful and inju- 
rions. To the extent nécessary to protect its quiet and undisturbed 
use of thèse Unes against invasion by the défendant company, the 
complainant is entitled to the aid of the court 

I entertain no doubt that the amended bill présents a fédéral 
question which gives the court jurisdiction. I hâve heretofore ex- 
pressed my views on this question, and I do not think it needful to 
add anvthing to what I hâve already said on the same subject. Citi- 
zens' St K. Co. v. Qty Ry. Co., 56 Fed. 746. 



HOOK V. AYERS et al. 
(Circuit Court of Appéâls, Seventii Circuit December 14, 1894.) 

No. 155. 

COBPORATIONB — OPFI0BB8-rR*.IIiKOAD BONDS— PlEDGB. 

A rallroad company ownlng 247 bonds ôf anotber company pledged 125 
of them to cross complaittants, while the président bf the company, with 
the knowledge of cross complalnànts, pledged the other 122 bonds to a 
syndicate composed of hlmself, two of the cross complalnapts, and others. 
ge afterwax^.^OjUght otit thé other members of the syndicate, and 
attempted tb tïke àbàolùte title to the bonds by credltlng a certain amount 
upon the debt bf the tallrbàd Compaiiy. HeJd that, àlthough the transac- 
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tlon migM be voldable at suit of the rallroad company, Its shareholders, 
or Judgment creditors, it could not be attacked by cross complalnants. 63 
Fed. 347, aflarinea. 

On rehearing. For former opinion and statement of facts, see 
63 Ped. 347. 

JENKTNS, Circuit Judge. Tlie pétition for rehearing would seem 
to be presented in misconception of our opinion. We hâve not held 
that the original pledge by Mr. Hook of the 122 bonds for the beneflt 
of the syndicate, or the subséquent transfer of them to himself, could 
not be attacked by the Jacksonville Southeastern Bailway Company, 
its creditors or shareholders. We hâve not determined that as to 
the company, its creditors or shareholders, the transaction could be 
upheld. We did not flnd it needful to consider that question. We 
held that the appeUees, upon the record hère, were in no position 
to make that attack. With that conclusion we are content. The 
transaction sought to be avoided could hâve been ratifled by the 
company, could hâve been sanctioned by its shareholders, could hâve 
been conflrmed by its creditors.- It was therefore voidable, not 
void. If without original authority, and in contravention of the 
rights of the company, it was voidable at the élection of the com- 
pany, its creditors and shareholders, — not of a stranger, The cross 
bill flled by the appeUees proceeds upon the postulate that they, as 
pledgees of 125 otiier bonds, not as creditors, can rightfuUy attack 
the transaction. This, we think, they cannot do. It is true that it 
incidentally appeared by the testimony of one witness that a judg- 
ment had been rendered in favor of the appeUees against the com- 
pany for the loan for which the 125 bonds were pledged, but the cross 
bill proceeds upon no such ground. The judgment is not referred to 
in the biU. In a gênerai sensé, it appears from the cross bUl that 
the appeUees are creditors of the company, but not that they are judg- 
ment creditors; and we hâve held, foUowing the case of HoUins v. 
Iron Co., 150 U. S. 371, 14 Sup. Ct 127, that simple contract creditors 
are not in position to attack such transactions. Morrow Shoe 
Manuf 'g Co. v. New England Shoe Co., 18 U. S. App. — , 6 C. C. A. 
508, 57 Fed. 685,— on rehearing, 18 U. S. App. — , 8 C. C. A. 652, 
60 Fed. 341. 

The 247 bonds issued by the LouisviUe & St. Louis EaUway Com- 
pany were the property of the JacksonviUe Southeastern Kailway 
Company. The latter pledged 125 of thèse bonds to M. P. Ayers & 
Co. as collatéral to its debt to them for money borrowed to con- 
struct the road of the former company, whereby the bonds were 
earned. M. P. Ayers & Co. had no équitable or légal right to the 
remàining 122 bonds. They were content with their coUateral se- 
curity, knowing that their 125 bonds were to share with the remain- 
ing 122 bonds in the proceeds of the sale of the road, if default should 
be made in their payment. Possibly, the 122 bonds remaining the 
property of their debtor, they might, in the distribution of the pro- 
ceeds of sale of the mortgaged promises, upon whlch aU of the bonds 
were secured, equitably insist that their bonds should be awarded 
priority of payment because the JacksonviUe Southeastern EaUway 
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GoHXpaBy was liable for- tàedebt tô thêta; 'i&nd'HBiis we understand 
to be tiHÈ"ÉIiieory upoû whlieli the crosS bilï'lptéèéêak But it is shown 
that at the time of the loan M. P. Ayers & Cîo. knew that the re- 
mainingHl22 bonds had l^een transferrëd by the rail-way company 
to the syndicate composed in part of two of their flrm, and with such 
knowledge they sold to Mr. Hook their interest in the syndicate. 
This iftterest was acquired by him upon the strength of the fact that 
the syndicsate held the remaining bonds. They hâve thus sanctioned 
the ftf rangement by which the bonds were transferrëd by the com- 
pany tftithfe syndicate. The stockholders of the JacksonTille Com- 
pany ;andiit8, creditors mxght properly object to the transfer of the 
122 bçijdi» bpt not one who contracted his debt with knowledge of, 
and ;who has participated in the avails of, the transfer. Pétition 
overruled'. 



JBNSBN V. NORTON et al. 
(Glï'cult Court of Appeals, Nlnth Circuit November 1, 1894.) 

PBEUMimhtilNjUNCTioïr—PHAbTicB— Circuit CoTJKT of Appeals. 

N. birqtight suit agalnst J. to restrain the infrlngement of patents be- 
lonigtiçig to N. Upon the blll, and affldavits supporting its materlal allé- 
gations,: to whlch J. made no reply by answer or counter affldavits, N. 
obtalnéd 'a prellmlûary Injunctlon. On appeal from the order granting 
such injanctton, J. contended that, upon the showlng of N.'s own papers, 
the niaçhijj^ complalned of dld not infrlnge N.'s patents. Béld, that the 
circuit court of appeals wpuld not, in advance of a final hearing In the 
circuit; ;coiirt, attempt to détermine, or express any opinion upon, the 
mftln question Ifli the case, the complalnant havlng inade out a prima 
fàcle case aitltllng him to an injunctl<ài, withln the rule as laid down 
in Blpunt V. Société Anopyme, 3 0. a A. 455, 53 Fed. 98. 

Appeâl from the Circuit Court of the United States for the Dis- 
trict of OregOn, 

This wàs à Suit by Edwin Nortop and Oliver W. Norton agalnst 
Mathias Jferisen for infringemént of certain letters patent. A pre- 
liminary injunction waà grantéd by the court below. Défendant 
appeals. 

Wheaton, i^alloçk & Kîerce, for appellant. 
Munday, Eyarts & Adcock, for appellees. 

Before BOSS, HANFORD, and MORROW, District Judges. 

H AIiWOEi), District Jùdge. This case brings before us for re- 
view an ordér inade by the circuit court for the district of Oregon, 
the substàntial part of Which is as foUows: ' 

"This cause hàyilig côtrie on to be heard upon the motion pf complalnants 
for a prellmtnàry linjunction,- as prayed foir in the bill, and the court havlng 
duly considerefl thereon, it Is now ordered by the court that^ pending the 
final héaring,aifd,,decree thereln, the défendant, Mathlas Jensen, bis agents, 
attomeyk' s^i^ànts àni employés, be, ànd they hereby are, enjolned and 
restraiiièd iÉroùi elther directly or Indlçeclly maiing, construçtlng, using, or 
vending to others tO tise, any of the machines, devlcea, or inventions named or 
describéd In eith^" of the f oUowlng lètters' patent» the same being the letters 
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patent mentioned and described in the complalnants' bill of complamt, to 
■wit: Patent No. 267,014, as to elaims one and two thereof; patent No. 274,- 
363, as to elaims six and sèven ttiereof; patent No. 294,065, as to claim 
fourteèn tliereof ; patent No. 322,060, as to elaims one, two, six, and seven 
thereof,— or any other machine, device, or invention constructed and operated 
in the manner or upon the prineiples described in said letters patent or either- 
o£ them, as to said respective elaims heretofore mentioned, and particularly 
from making, selling, or using, or vendlng to others to sell or use, the ma- 
chine shown and described in the letters patent No. 443,445, issued to Mathias 
Jensen, December 23d, 1890." 

The bill of complaint, in brief, avers that the complalnants (ap- 
pellees in this court) are the sole owners and hâve a clear title to 
ail the rights and privilèges granted by the several patents num- 
bered respectively 267,014, 274,363, 294,065, and 322,060; that the 
défendant (appellant in this court), at and previous to the time 
of commencing this suit, was engaged in the making, selling, and 
use of a machine constructed in accordance with the spécifications 
and drawings of letters patent No. 443,475, granted to him Decem- 
ber 23, 1890; that said machine is a mère improvement upon and 
infringement of the complalnants' patents; that said défendant pro- 
poses to continue to manufacture, vend, and use said infringing 
machine at Astoria, in the district of Oregon, and elsewhere, with- 
out license from the complainants, and to their injury; and that in 
a previously litigated case, to which the défendant was a party, 
each of said patents owned by the coniplainants was by said cir- 
cuit court decreed to be valid, and a machine therefore manufac- 
tured by said défendant, which is in ail material particulars the 
same as the one now complained of, was decreed to be an infringe- 
ment of plaintiff's said patents, which decree was after a full hear- 
ing affirmed by this court. The bill is supported by affldavits cov- 
ering ail the material f acts, and copies of ail the patents ref erred 
to, with spécifications and drawings, are annexed as exhibits to the 
complaint and affldavits. A nile to show cause was entered and 
duly served a reasonable time before granting the provisional in- 
junction, but no answer or other pleading was filed nor counter 
proof offered by the défendant. By the assignment of errors, and 
the argument of his counsel in this court, he contends that the com- 
plainants hâve shown aifirmatively that his machine differs from 
the inventions covered by the several patents owned by the com- 
plainants, and is not an infringement. 

We recognize in the défendantes new machine for bringing to- 
gether the cylinders and heads or end pièces of tin cans, and crimp- 
ing the flanges with accuracy and rapidity, a useful improvement. 
Nevertheless, we must disappoint his hope at this time, for, until 
a complète détermination of the controversy by the circuit court, 
this court cannot, consistently with good practice, pass judgment 
upon the main question. This machine does ail the work of the 
previously patented inventions. That is a conceded f act. We must 
also consider the uncontradicted averments of the bill and the 
affldavits to the eflfect that said machine embodies ail the éléments 
in the combinations claimed by the complainants and protected 
by their patents, and that it does infringe said patents. With»ut 
allégations or testimony on the part of the défendant, we hâve no 
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right toi décide that^ as à É^tter of law, use of a new machine which 
opérâtes 86 as to produçe'tlie samp results as previously patented 
inventions is not an invasion of thé rights granted by the patents, 
unless it appeara to us to be so obvious that infringement bas been 
avoided that intelligent persons cannot bonestly differ in their opin- 
ions opon that subject. When a plaintifl in a court of equity bringa 
a suit in good faith. to obtain préventive relief against a threatened 
injury, and makes a showing of facts sufficient to constitute a cause 
of action within the jurisdiction of the court, and shows that his 
adversary intends to, and probably will, ère a hearing can be had, 
commit acts which may work irréparable injury to him, it becomes 
the duty of the court to exercise its power at once by issuing an 
injunction so as to maintain the status quo until the cause can be 
properly heard and decided. Manifestly, therefore, the court can- 
not, upon a mère application for a provisional injunction, décide 
disputed questions affecting the merits of the main controversy. 
The rule on this subject applicable to cases involving rights claimed 
under patents granted pursùant to the laws of the United States is 
so well set forth and supported by authorities in the décision of 
the United States circuit court of appeals for the Sixth circuit in 
the case of Blount v. Société Anonyme, 6 U. S. App. 335, 3 0. 0. A. 
455, 53 Fed. 98, that we might safely dispose of this case for the 
présent by cohflrming the order appealed from, upon the authority 
of that case. In view of the admitted facts and the uncontradicted 
évidence, the defendant's contention appears to us to be unreason- 
able. Duty does not require this court, in advance of a final hear- 
ing in the circuit court, to take up the challenge of counsel to prove 
by a comparisou of the rival machines in détail, and a complète 
analysis, that they are substantially identical. We leave the circuit 
court free to décide the case in the flrst instance, untrammeled by 
any expression of opinion by this court upon the merits. The cause 
will be remanded for further proceedings, with instructions to con- 
tinue the injunction. 



WHEELBR V. WALTON & WHANN 00. (DAVI3 PYRITES 00., 

Intervener). 

(Oircuit Oourt. D. Delawara December 1, 1894.) 

1. CoNTRACT— Sale— Condition Précèdent. 

The W. Co. made a con tract wità the D. Oo. for the purchase of "the 
sulphur contéhts" of a quantity of pyrites. By the terms of the contract, 
the clnder, temaining after the bumlng of the ore by the W. Oo., was 
to remain the property of the D. Oo., and was to be kept for It, and 
removed tff It,, from tlme to tlme. After the dellvery to the W. Co. of 
a quantité of ore, that company was plaeed In the hands of receivers, 
who condubted its business for a short tlme for the purpose of worklng 
up materlal "bù> hand. When the receivers closed the works of the W. 
Co., a quantiit^r of unbumed ore remaiued In thelr hands, which they 
claimed the rlght to sell as part of the assets of the W. Co. Beld, upon 
pétition of the D. Co. for dellvery of such ore to It by the receivers, 
that, such contract nôt belng an ordlnary contract of sale, where nothing 

* remalned it» be dbne but to pay the priée, but the vendee, before it be- 
came entltled to any part of the ore, belng obligea to perform conditions 
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whlch neither it nor the receivers could perfonn, the ore did not become 
part of the assets of the W. Co. In the receivers' hands, and should be 
retumed to the D. Co. 

2. SAME— ASSIGNABILITY. 

The contract containing no express words permlttlng îts assignment, 
but containing stipulations as to dealings of both parties wlth the ore and 
its resulting products, after Its flrst dellvery. to the vendee, whlch ex- 
cluded the Idea that an assignment by the vendee was contemplated by 
the parties, AeW, that the contract was not assignable. 

This was a pétition by the DaviB Pyrites Company for an order 
directing the receiyers of the Walton & Whann Company to deliver 
to the petitioner a quantity of Small's pyrites. 

Wm. C. Spruance and Arthur W. Spruance, for petitioner. 
Bradford & Vandegrift, for receivers 

WALES, District Judge. This is an application for an order 
on the receivers of the Walton & Whann Company to deliver to the 
petitioner 1,300 tons of Small's pyrites, which came into the posses- 
sion of the Company in the manner hereinaf ter stated. The Walton 
& Whann Company had been for many years prior to the 6th day 
of June, 1894, large manufacturers of f ertilizers. On that day the 
Company was proved to be insolvent, and its property and effects 
passed into the hands of receivers appointed by this court. The 
receivers, under the direction of the court, continued the business 
of the compajiy for the purpose of compounding and working up 
the materials they found on hand, and by selling the manufactured 
product, until the Ist day of September, 1894, when the works were 
shut down. The pétition sets out in fuU a contract made between 
the petitioner and the Walton & Whann Company, dated January 
31, 1894, whereby the petitioner agreed to seU, and the Walton & 
Whann Company agreed to buy, "the sulphur contents in about 
flve thousand tons" of Small's pyrites. After stipulating the price 
to be paid per ton, the place of delivery, and the tenus of payment, 
the contract provided further: ' 

"The cinder from the above ore after buming to be the property of sellers, 
and to be stored by buyers free of cost until sent for. The cinder to be 
kept separate and apart from other cinder, and free from dirt and con- 
tamination wlth any other material, and to be stored In a readily accessible 
place. Accumulation not to exceed at any one time about 2,000 tons. And 
it is hereby understood and agreed that the sellers or their représentatives 
shall always hâve access to the place where the ore and cinder are stored. 
Buyers agrée to load cinder f. o. b. cars or beat for shipment, at a cost of 
not exceedlng 17%c. per ton." 

Pursuant to the contract, the petitioner, prior to the Ist day of 
May, 1894, had delivered to the Walton & Whann Company 305 
tons of ore, ail of wMch has been burned, and the sulphur contents 
thereof were paid for by the Walton & Whann Company, and the 
cinder thereof retumed to the petitioner by the receivers. After 
the delivery and réduction of the flrst lot of ore, as just mentioned, 
and before the appointment of the receivers, the petitioner deliv- 
ered additional quantifies of ore, amounting to 2,339 tons, of which 
about 1,039 tons were burned by the Walton & Whann Company 
and the receivers; and there now remain, in the possession of the 
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receivérfeiatihe Works ^of'lh«id6inpaiiy, about 1,300 tons of unburned 
ôte.- ' Tbie ciiidër of the 1^039 tons Of the ore wlilchwefe burned 
by the company and its receivers bas been deliverêd to thé petition- 
ers. I Tfepireceivers clai|n,itl*ç,uiibui?ned ore now iû tbeir possession 
as a partiof the assets of &e company» and they admit that they do 
not intèùd to use any poïtion of the ore or to extract the sulphur 
thèrèfi*om; ànd âlso that tjhéy propbéë to sell the orè in its présent 
condition for the beneflt of thé général creditors of thé company. 
Of thesBTeral questions whîch.were discussed by counsel at the 
hearinè:,fit is unnecessary tO Consider mo*e than oûe. The çontract 
of January 31, 1894, was an executory one, and is not assignable 
to a thirdparty. "The sulphnr contents" of the ore, and not the 
ore, were soîd to the Walton & "Wli^fin ppmpahy, an4 ttie receivers 
hold possession of the ore on thé same terras and conditions on which 
it was (deliyered to the company. One of the conditions of the 
sale :was cash, or what was équivalent to it, on delivç^; but tbis 
condition appears to hâve been waived by the petitioner after one 
or two deiiveries, and the insistence of the respondents' counsel is 
that, as the sale, and delivery of the unpaid-for ore were on crédit, 
the petitioner stands in the same relation to the insolvent company 
as any other unsecured créditer, and bas no right to reclaim the 
ore. But, as bas been already indicatèd, this was not the ordinary 
case of goods sold and deliverêd, and where nothing remained to be 
done but the payment of the price. Père certain conditions were 
made a part of the contracta which were obligatory on the vendee 
to perform befpre the contraçt could be executed, and which hâve 
not been perfbrmed by the Walton & Whann Company or by its 
receivers. As to the l,300.tons of ore now remaining in the hands 
of the receivers the contraçt is still executory. The receivers claim 
the right to dispose of this property without cijmplying with the 
conditions of sale, and it is not a sufficient answer to the demand of 
the petitioner, that, in case the ore is sold, the petitioner can hâve 
a remedy by an action for breach -oî contraçt. Such an action 
against an insolvent concern would be productive of a very small per- 
centage of the value of the ore. The présent application is made 
to reclaim the possession of property which belonged to the vendor,^ 
ând the right to which has been forfeited by the vendee in consé- 
quence of its f allure and inability to fulfill its contraçt. Even ad- 
initting that the Walton & Whann Company had a good title to 
"the sulphur contents," they clearly had no title to the cinder. The 
two things are inséparable until the ore has been subjected to the 
process of buming, and the vendee and the i-eceivers are no longer 
able to apply that process. The vender sold one part or ingrédient 
of the ore, and reserved the other. The receivers cannot complète 
the title of Walton & Whann Company to "Uie sulphur contents" 
until. the latter hâve been extracted from the ore, and reduced to 
possession; and this the receivers do not propose to do, but intend 
to sell the raw materia^ without regard to the rights of the petitioner. 
Moreover, this contract is not an assignable one. It contains no 
express words përmitting the vendee to aasign, and nothing can be 
inferred from it which wuldimply that an assignment was con- 
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templated by either of the parties. The ore was to be delivered at a 
designâted place, and tiie'yendors or their représentatives were to 
hâve f ree access to the place where the ore and cinder were stored. 
Thèse and other conditions named in the contract exclude ail idea of 
any intention of the parties that the vendee would be at liberty 
to transfer the contract to a third party. The sale of the ore was 
not an absolut© one. The petitioner fulfllled its part of the contract 
up to the time pf the insolvency of the Walton & Whann Company, 
when it was released from further deliveries of the ore. The ore 
in its présent condition does not constitute a part of the assets 
of the Walton & Whann Company. The petitioner is ont of posses- 
sion, but it cannot be said to hâve parted with its title to the 
property. If the receivers can neither reduçe nor sell the ore, no 
other or juster disposition can be made of it than by its delivery to 
the petitioner. It could be of no possible beneflt to the gênerai cred- 
îtors to let the ore remain in the possession of the receivers as it now 
i?; and, on the other hand, they would lose nothing by its being re- 
tumed to the petitioner. 

The mode of procédure which has been adopted by the petitioner 
is a proper one. Where property or funds are in the hands of a 
receiver, and claimed by persons not parties to the action in which 
he was appointed, a pétition or motion may be presented to the court 
for an order on the receiver to deliver over the fund or property to 
the claimant. High, Rec. § 39. If authority is needed to sustain 
the position that this contract is nonassignable, it may be found 
in Arkansas Val. Smelting Co. v. Belden Min. Co., 127 U. S. 387, 8 
Sup. et 1308, and the cases there cited. In the principal case, Mr. 
Justice Gray, speaking for the court, said : 

"At the présent day, no donbt, an agreement to pay money or to deliver 
goods may be assigned by the person to -whom the money is to be paid or 
the goods are to be delivered, if there Is nothing In the terms of the con- 
tract, ■whether by requiring something to be afterwards done by him or 
"by some other stipulation, which manifests the intention of the parties that 
It shall not be assignable. But every one has a right to sélect and déter- 
mine with whom he will contract, and cannot hâve another person thrust 
upon him without his consent" 

See, also, Benj. Sales, § 59; Robson v. Drummond, 2 Bam. & Adol. 
303; Bauendahl v. Horr, 7 Blatchf. 548, Fed. Cas. No. 1,113. 

An order will be made in accordance with the prayer of the péti- 
tion. 
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(Circuit Court of Appeals, Ninth Circuit. October 2, 1894.) 

No. 153. 

JUDGMENT — ReS JUDICATA— AcQUITTAL OF CHIMIlfAIj CHARGE. 

An acquittai of a person iudlcted for : unlawfully and leloniously cut- 
ting and removing timber from public lands in violation of Rev. St. § 
2461, is not a bar to an action by the United States against such person 
to recover the value of such timber, as being vifrongfully eut and con- 
verted. CofCey v. U. S., 6 Sup. Ct 437, 116 U. S. 442, distinguished. 
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A PTWpr test, In determlnlng whether a prlor Juâgment between the 
skjûaé {tarties concernUig the same mattèrs Is a bar to a subséquent action, 
is to ascertaln whether the same évidence which is necessary to sustain 
the second action would hâve been sufflcient to authorize a recOvery In the 
first Eiuit, If It had been given therein. 

8. AppBiir-iRBViœw— AvAiLABiiB Ebroe. 

Where two actions by the same plaintlft are Consolidated and tried to- 
gethër, the défendant in one of such actions, who Is also a défendant In 
the bther action, and who exercises ail the peremptory challenges allowed 
by làw in hls case, cannot, on appeal of his case, avall hlmself of an error 
of the' court in overrullng a peremptory challenge by défendants In the 
other case. 

4. Bailboad CoiifPiNiBs— Construction oi" Road— Right to Timbeb on Ad- 
jacent Public Lands. 

Act March S, 1875 (18 Stat 482), which grants to rallroad companies the 
right of way through public lands, and the rlght to take from the public 
lands "adjacent to the Une of said road" timber necessary for Its construc- 
tion, dô^s not authorize the taklng of timber for the construction of a 
road from public lands 50 miles distant from the road. 

6. PUBMC LaNDS— SeTTLKBS — CUTTING AND SblLING TiMBKB — LiABILITT OP 

PURCHASER. 

Wliere settlers on public lands flle déclarations under the pre-emptlon or 
homestead laws, with Intent to defraud thei govemment by removlng and 
selling the timber thefeon, and then leavlng them, a purchaser of such 
timber is llable to the govemment for its value. 

6. Samb— ACTION POB Value of Timbeb Purchased— Bubden of Pboof. 

In an action by the United States to recover the value of timber eut 
from iwblic lands, where défendant claims that he purchased the timber 
from settlers on such lands under the pre-emptlon and homestead laws, 
the burdeh is on hlm to show the good faith of such settlers, and their 
right to eut and sell such timber. 

7. Same— Instbuction. 

In such action, It is proper to refuse an instruction which withdraws 
from the Jury évidence that defendant's vendors abandoned the land 
af ter cutting Ôie timber, and leaves the question of their good falth to rest 
on the fact of their actual résidence on the land when the timber was eut. 

8. Appeal— Rbview— Objections Waived. 

The circuit court of appeals will not revlew an assignment of error 
based on any portion of the charge, when the record fails to afflrmatively 
show that timely exceptions were taken thereto "whlle the jury was at 
the bar." 

9. SUNDAY— JUDICIAL PbOOEBDINGS— SUBMITTING IntEEBOGATOBIES TO JURT. 

In an action by the United States to recover the value of timber eut 
from public lands, the case was falrly and impartially submltted to the 
jury on Saturday. On Sunday the jury was brought into court, and the 
court submltted to them certain interrogatories, which the court requested 
them to answer If they could, statlng that he deslred answers "for the 
use of the govemment In other lltigatlon." It was left optlonal with the 
jury to answer such questions, and the court declined to Instruct them 
further. Hdd, that any objection to thèse proceedings should hâve been 
made at the tlme, and that there was nothing in the proceedings preju- 
dlclal to défendant. 

10. Same— Recbiving Vebdict. 

A verdict may be recelved on Sunday, though there is no statute au- 
thorizlng it in the state in which the action is tried. 

In Error to tàe CSrcidt Court of the United States for the District 
of Washington. 

Action by the United States of America against John H. Stone 
to recover "aie value of certain timber eut and removed from public 
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lands. There was a judgment for plaintiffs, and défendant bringa 
error. AflEirmed. 

This action was brought to recover the value of certain timber alleged to 
hâve been taken from the publie lan(îs of the United States, and converted 
by the défendant (plaintlff in errer) to his own use. There was pending at 
the same time a similar action, whereln the United States were plaintiffs, 
and John H. Stone, Edward Noonan, and W. G. Kegler, doîng business aa 
the Spolcane Fuel Company, were défendants, whlch was consolldated and 
tried wlth this action. Both cases were tried together before a jury, and a 
verdict rendered in this action in favor of plaintiffs (défendants in error) for 
the sum of ?19,000, and in the second action in favor of plaintiffs for $3,000. 
The verdict in the second action was, on défendants' motion, set aside. Only 
the flrst action, agalnst Stone individually, is hère for review upon its merits. 
The complaint allèges the ownershlp of the lands from which the timber was 
taken, and of the timber taken and converted, to be in plaintiffs; Its value; 
the unlawful taklng and conversion by défendants,— and prays for judgment 
for its value. The answer consista of a gênerai déniai of ail the allégations 
of the complaint, except as to the quantlty of timber alleged to hâve been 
sold to the Spokane Mill Company. As affirmative défenses, the answer 
avers, in substance: (1) That between the months of August, 1888, and No- 
vember, 1890, the défendant had certain contracts wlth his customers for the 
supply of railroad ties, and timber for the manufacture of lumber, at points 
along the Une of the Northern Pacific Railroad, In the state of Washington, 
adjacent to the région mentloned in the complaint; that he procured timber, 
for the purpose of fllling thèse contracts, from the lands embraced in the 
grant to aid in the construction of the Northern Pacific Railroad, made by 
acts of congress for that purpose, and by contract wlth that company, and 
that he had not at any time eut timber on any other land, exeept such as be- 
longed to said railroad company; that he purchased timber and ties suitable 
for railroad uses from other persons, but, upon information and belief, al- 
lèges that ail such ties and timber were either eut from railroad lands, or 
were lawfully eut and sold to him by such other persons, and that no part 
thereof was eut or taken from lands of the United States; that the ties which 
he purchased were for the use of, and were used in, the construction of the 
Spokane & Palouse Railroad and the Central Washington Railroad, both 
corporations being organized and construeting their roads under and in com- 
plianee with grants made to them by the act of congress of March 3, 1875; 
that such taklng was not a trespass, but was by authority of law. (2) That 
in the month of April, 1891, at a term of the United States district court for 
the district of Idaho, the défendant was indicted for the commission of ail 
the wrongs and trespasses for which this action was brought, under section 
2461 of the Eevised Statutes of the United States, as an offense against the 
pénal laws of the United States; that be was arraigned upon sald indiet- 
ment, and pleaded not guilty; that he was afterwards tried upon said indict- 
ment, acquitted by the verdict of the jury, and discharged therefrom; and 
that said acquittai and discharge constitute a bar to this action. The plain- 
tiffs replied to ail of the averments In the answer, except the second affirma- 
tive défense, and to this they demurred upon the ground that the défense 
therein stated as a bar dld not state facts sufflcient to constitute a défense to 
the action. This demurrer was sustained. Upon the trial, défendant offered 
to prove this défense by the production of the record 'of his acquittai and dis- 
charge. This évidence was refused. There are 18 spécifie assignments of 
error, which will be notieed under appropriate heads in the opinion. 

John R. McBride, for plaintiff in error. 

Wm. H, Brinker, U. S. Atty., for défendants in error. 

Before McKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 

HAWLEY, Dis.trict Judge (after stating the facts). 1. Did the 
court err in sustaining the demurrer to that part of defendant's an- 
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'•éWèfrf^Wfeh pleaded the indietnient, trial, and vè^diet ofl'acqliittal 
in the Idalio court, and in excluding the same when offèï^d iû èti- 
denœ? ■ 

That the judgment of a court of pompetent jurisdîçtipn, dîrectlj 
upon thê point, is, as a plea, a bar, or as évidence, conclusiTe be- 
tween thje same parties upon the same matter directly in question 
in another c&urt, is tooweli settled to require discussion. It is also 
well settled that the pleâ. of res adjudica^ except in certain spécial 
.cases, ishot only concîusive upon the questions whiçh the courts were 
requiped to form an opinion and pronounce judgment on, but upon 
every point which properly belonged to the sub ject of litigation, and 
Which was, or might properly hâve been, broaght forward in the 
former stut One of the safest rules for courts to follow in de- 
tennimng whether a prior judgment between the same parties, con- 
cerniag: the same matterBj is a bar, is to ascertain whether the 
âa:Éçi^e;- évidence which îs pécessary to sTistain the second action, if 
it 4^^:^één givèn in thé former suit, ^opld iiaye authorized a recov- 
ery therein. Under thîs test, is the judgment in the criminal case 
a bar to this action? What facts were required to be proven in 
btdj^i? ,io sustain the tespêctive àctiofis ? The cnminàl case in Idaho 
\jra#'4^stituted and prosecuted by the United States against the 
def epdant for an alleged willful violation of a statute which, among 
otheF'things, prOvided that: 

"If àoy persoh shall eut* ot cause or prçcure to be eut, or aid, asslst, or be 
employed ïn cuttlng or 8h,aU .wantonly deptroy, or cause or procure to be 
wantoplf destroyed, or àlfl,. asslst, or be employed in w^ntonly destroylng 
any Uve oak or red cedar trée^ or othei; tlmber standing, growing, or being 
on «nyjjaiids ot tbè Unlte4 States * * * shall pay a fine * • • and be 
Imprlponed not exceeding jtwelve months." Eev. St U. S. 8 2461. 

Thi îhdictment charë^pd that défendant, at the time and place 
ftnd upon the public landes therein mentioned, "did then and there, 
unlawfully, willfully, aaid feloniously, eut and remove, and cause 
and procure to be eut and removed, from said lands, flfty thousand 
tiniber trees then and tliëre being and growing upon said lands," 
etc. This was an essf^nfial averment, which was necessary to be 
proven in order to convict the défendant. The présent action was 
brought to recover the Va,lùe of the timber eut from the same lands. 
In order to sustain thîs action, it wàs only necessary, after establish- 
ing the title of plaintiffs to the lands, and the value of the timber 
taken therefrom, to prove that the défendant received and con- 
verted the timber tp his own use. In other words, it was neces- 
sary, in tlie crimina,! case, to prove that the défendant, with knowl- 
edge tliat the lands belonged tp the United States, and with the 
intent and purpose to defraud the government, either personally eut 
and removed the timber, or, With such knowledge and intent, 
caused and procured thié timber to bé eut and removed; while, to 
maintaînthis action, ît waS only necessary to prove that the timber 
belonged to the government, and that the défendant came into pos- 
session of it, and converted it to his own use without authority 
from the govemment. If, in establisMug thèse facts, the évidence 
shoWed that the défendant was only an unintentional — not willful — 
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trespasser, or an innocent purchaser for value, or the purchaser from 
a trespasser without notice, the govemment wonld, under the prin- 
ciples announced in Wooden-Ware Co. v. IL S., 106 U. S. 432, 1 Sup. 
et. 398, be entitled to recover. It will therefore readily be seen 
that, if the same évidence which was necessary to sustain the prés- 
ent action had been given in the former suit, it would not hâve 
authorized a conviction therein; and, under the test which we hâve 
stated, it would necessarily foJlow that the former judgment of 
acquittai is not a bar to the présent action. 

Is thè test stated established by authority? 

Freeman, in his work on Judgments, says: 

"The best and most invariable test as to whether a former Judgment Is a 
bar is to Inquire wùether the same évidence will sustaiu both the présent and 
the former action. If this identity of évidence is found, it will make no dif- 
férence that the form of the two actions is not the same. • • • Whatever 
be the form of action, the issue is deemed the same whenever it may, in both 
actions, be supported by substantially the same evidecce. If so supported, 
a judgmeht in one action is conclusive upon the same issue in any other suit, 
though the cause of action is diflferent. On the other hand, if difCerent proofs 
are required to sustain two actlcns, a judgment In one of them is no bar to 
the other. If the évidence in a second suit between the same parties is suf- 
fleient to entitle plaintiff to a recovery, his right cannot be def eated by show- 
ing any judgment against him in any action where the évidence in the prés- 
ent suit could not, if ofifered, hâve altered the resuit." 1 Freem. Judgm. § 259. 

This principle is recognized in Miller v. Manice, 6 Hill, 121, cited 
by défendant, and is fully sustained by numerotts authoritîes. 
Gayer v. Parker, 24 Neb. 643, 39 N. W. 845; Taylor v. Castle, 42 
Cal. 371; Gilmer v. Morris, 30 Fed. 483; Riker v. Hooper, 35 Vt. 
457; Ireland v. Emmerson, 93 Ind. 2; Gordon v. State, 71 Ala. 315; 
Percy T. Foote, 36 Conn. 102. But it is contended by défendant 
that the précise question involved in this case has been decided in 
his favor by the suprême court in Coffey v. U. S., 116 U. S. 442, 6 
Sup. et. 437. That opinion does not support the position taken by 
défendant, and is not in any respect opfiosed to the conclusions we 
hâve reached. Coffey was a distiller of liquors, and a criminal in- 
formation was filed against him for the violation of certain sections 
of the internai revenue laws. He was tried by a jury, and ac- 
quitted. Afterwards, a civil proceeding against the défendant to 
forfeit the property, under the same section of the statute, was in- 
stituted. The former judgment of acquittai was properly held to 
be a bar. Why? The décision of the court makes it perfectly 
plain, and, in our opinion, shows clearly and distinct] y the différ- 
ence between the facts of that case and this. In rendering the 
opinion, the court said: 

"The principal question is as to the effect of the indictment, trial, verdict, 
and judgment of acquittai, set up in the * * * answer. The information 
is founded on sections 3257, 8450, and 3453; and there is no question, on the 
averments in the answer, that the fraudulent acts and attempts and intents 
to defraud, alleged in the prior criminal information, and covered by the ver- 
dict and judgment of acquittai, embraced ail the acts, attempts, and intents 
averred in the information in this suit The question, therefore, is distinctly 
presented, whether such judgment of acquittai is a bar to this suit. We are 
of opinion that it is." 
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If tthesàme things could be said in tMs case with référence to 
thè çrâiMnal prosecntioù, then our conclusions woiild be the same 
as reaichlëd by the colirt in that case. Again, further on in the opin- 
ion, àtis said: 

"Tfae jùaginent of acquittai In the crimiDal proceeding ascertalnéd that tha 
faéts wlildlii ircre the basis ot that proceedlug, and are the basis of thls one, 
and whlch are made by the statute the foundation of any punlshment, Per- 
sonal or pecïinlary, dld nots^xist. This was ascertalnéd once for ail, between 
the tînited States and the claimant, in the crlmlnal proceeding, so that the 
facts cannot be agaln lltigated between them, as the basis of ahy statutory 
punishment denounced as à conséquence of the existence of the facts." 

That case came clearly within the raies and principles announced 
in the Ehlcbess of Kingston Case, 20 How. St. Tr. 355, which, as 
beforiè stated, is the settled law everjwhere recognîzed and foUowed. 
We are of opinion that the rulings of the court, under review, were 
correct. 

2. The next question relied upon for a reversai of this case is more 
technicàl than sound. The two cases were consolidated. The au- 
thority pf the court to order them to be tried together is not de- 
nied. The right to do this when the cases involve substantially 
the same issues, and delay and èxpense would, thereby be avoided, 
is ùnqtie&tioned. Insurance Co. v. Hillmon, 145 TJ. S. 293, 12 Sup. 
et. 909, and authorities there cited. No objection is urged on 
that account, but it is claimed that the court erred in refusing to 
allow the défendants in the other case to peremptorily challenge a 
juror, and that défendant is entitled to avail himself of that error 
in the présent case. The facts are that the défendant in this case 
had exercised three peremptory challenges, which were ail that he 
was entitled to; "that thereupon the défendants Stone and Noonan 
peremptorily challenged John GifBn, one of the jurors, upon the 
ground that the défendants were entitled to challenge perempto- 
rily, in each of the cases on trial, three jurors, and that they de- 
sired to exercise said challenge upon said juror in the said cause. 
No. 89, on behalf of said défendants." Conceding that under the 
principles announced in Insurance Co. v. Hillmon, supra, the two 
causes of action remained distinct, and required separate verdicts 
and judgments, and that no défendant in either case could be de- 
prived, without his consent, of any right material to his défense, 
whether by way of challenge of jurors or of objection to évidence, 
to which he would hâve been entitled if the two actions had been 
tried separately, it does not necessarily follow, as claimed by coun- 
sel, that the défendant in this case was prejudiced by the ruling 
of the court in the other cause. How could the défendant hâve 
been injured by such ruling? The two cases, although consolidated, 
were separate and distinct. Défendant had exercised ail the rights 
and privilèges he was entitled to in this case. If the case had 
been tried by iteelf, he could not hâve claimed but three per- 
emptory challenges. He was not entitled to any more by reason 
of the consolidation. It is tnie that the défendants in the other 
case were entitled to three additional peremptory challenges, and 
that if that privilège had been granted to them the resuit might 
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hare been that this défendant would hâve had the benefit of six 
challenges; but that resiilt would follow by the circumstance of the 
consolidation, and the fact that he vvas a party défendant in both 
actions, instead of by virtue of any légal rights given to him by 
the law as a défendant in this action. He had exhausted his rights 
in this case, and he should not be permitted to complain because the 
court committed an error in the other case wMch did not deprive 
him of any substantial right, under the law, as a défendant in this 
action. 

3. It is claimed that the court erred in excluding from the jury, 
as évidence, the appointment of défendant as the agent of the 
Central Washington Railroad Company and of the Spokane and 
Palouse Railway Company, (1) because said corporations having 
been organized under the laws of the territory of Washington, and 
having flled their articles of incorporation and proofs of organiza- 
tion with the department of the interior, which had approved the 
same, were authorized by the laws of the United States to take 
the timber included in this action, and such taking by them through 
their agent was not unlawful, and the proof shows that the ties 
which are sued for were used by the said railroad companies in 
the construction of their roads; (2) for the further reason that, if 
said railroad ties were eut and taken by défendant in the honest 
belief that the cutting and taking were authorized by law, the 
measure of damages would be différent from other unlawful taking. 

It appears from the record that the Spokane & Palouse Rail- 
road commenced at Marshall Junction, on the line of the North- 
ern Pacific Railroad, and ran from that point in a southwest direc- 
tion; that the Central Washington Railroad commenced at Cheney, 
about eight miles west of Marshall Junction, on the line of the 
Northern Pacific, and ran therefrom in a nnrthwesterly direction; 
that no timber fit for ties was found along the line of either of 
thèse roads; that both of them penetrated a barren région, almost 
entirely destitute of timber; that the timber was eut from lands 
along the line of the Northern Pacific, about 50 miles distant 
from the eastem end of the other roads, which was the nearest 
point where available timber could be found. The question whether 
the court erred in excluding the testimony is to be determined by 
an interprétation of the act of March 3, 1875, which grants to rail- 
road companies the right of way through the public lands of the 
United States; "also the right to take from the public lands ad- 
jacent to the line of said road, material, earth, stone and timber 
necessary for the construction of said railroad." 18 Stat. 482. If 
the timber taken was not "adjacent to the line" of the raiiroads in 
question, then the fact whether défendant was the agent of the 
railroad companies was wholly immaterial and irrelevant. Upon 
this subject the court charged the jury as follows: 

"The act of congress under which this clalm Is made does not undertake 
to provide the materials necessary for the building of raiiroads. It does not 
provide that If there is not any timber convenlent, or within a convenlent dis- 
tance to the building and construction of a new railroad, that the railroad 
Company has a right to requlre the United States to provide them with ma- 

v.64F.no.6— 43 
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t|pl||l, i;»!: gp<,\ij>on distant laqds and procure the materlal that they requlro. 
Tïiat il! ^oî tfte scope of the law, and so I havé declded that 'adjacent lands' 
meâns lanafe In proxlttilty, contiguous to or near to the road, and that lands 
so far distant from the railroad, and mentioned as the lands In Kootenai 
county, Maho, where It la dalmed that railroad tles were eut, were not 'ad- 
jacent lapds,'-witbin the ippaning of the law." 

Some différences of opinion hâve been expressed by the court» 
as to the true pujpose, intent, and object, and proper construc- 
tion, of thia act. Judge/Hallett, in U. S. v. Denver & R. G. Ry. Oo., 
31 Fed. 886, held that the language of the act was intended to indi- 
cate such timber and other materials as could be conveniently 
reached by ordinary transportation by wagons. Judge Deady, in 
U. S. vj Chaplin, 31 Fed; 890, declared that land: is adjacent to the 
line of the road, within- the purpose and intent of the act, when, by 
reasohiol jts proximity thereto, it is directly and materially bene- 
flted by me construction of the railroad. While Jndge Knowles, 
in TJ. S. <vi Lynde, 47 Fed.. 300, expressed the opinion that it was 
left: in donbt as to what should be considered adjacent land to the 
line of the road, and came to the conclusion ^'that it must be de- 
terrûined by the évidence in the case." In Denver & R. G. R. Co. v. 
U. Sij 34 Fed. 841, certain views were expressed upon this subject, 
directly applicable to the facts of this case, which we consider 
Sound and just. It was there stipulated that the lands from which 
the timbér was eut w'ere adjacent to the Une of railway, and Judge 
Brewerj for this reason^ said, "I shall not stop to consider how 
near land must be to be adjacent, — whether half a mile or ten miles." 
But he immediately added his individual views, as foUows: 

"I certalnly do not agréé with the Idea, Which seems to be expressed else- 
where, that the proxlmlty oî the lands is Immaterial, or that congress in- 
tended to grant anything like a gênerai right to take timber from public 
land where It was most convenient [whlçh is the direct contention of défend- 
ant In tiils case]. The grant was limited to adjacent lands, and I do not ap- 
préciât© the logic which eoncludes that, If there be no timber on adjacent 
lands, the grant reaches ont, and justifies the taking of timber from distant 
lands,— lahds flfty or a hundred miles away." 

The case was taken to the suprême court of the United States, 
and there affirmed. U, S. v. Denver & R. G. R. Co., 150 U. S. 11, 14 
Sup. et, 11. But, under the stipulation, this question was not there 
passed upop. We are of opinion that, under the facts presented in 
this case, it could not fâirly be said, under any reasonable con- 
structioii of the language of the act, that the timber was taken 
from lands "adjacent to the line" of either of the roads in the con- 
struction pf which it was used; that the court did rot err in ex- 
cluding the évidence of défendant'» agency; and that the charge 
of the court, withdrawing this question from the jury, was not 
erroneoup. 

4. To îïirther sustain his défense, the défendant relied upon the 
fact that he had bought a portion of the timber from certain par- 
ties who had settled upon the public lands, and flled their déclara- 
tion as settlers in the land oflce. ît is contended that the court 
erred in permitting the attorney for plaintiffs to cross-examine the 
défendant and other witnesses as to whether some or ail of the 
claimants to thèse lands had continued to réside upon the lands 
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since thé timber w^s eut; that the court erred in giving certain 
instructions to tlie jury relative to the rights.of such claimants, 
and in refusing to give instructions which were asked by the de- 
fendant, to the eflfect that, (10) when a pre-emption or homestead 
flling bas been made by a settler, the effect of such action, com- 
bined with an actual settlement on the public land, is to sever the 
land from the public domain, and, subject only to the loss by the 
claimant of his rights by f ailure to comply with the subséquent 
conditions of the land, the settler becomes the owner of the land, 
and, except as between him and the gOYernment, he is entitled to 
exercise ail the rights of the owner; (11) that the légal presumption 
arising from the lawful entry made upon land by a claim under the 
law, as a homestead or pre-emption, and occupation as such, is 
that the claimants acted in good faith, and the bnrden of proving 
bad faith and attempting to defraud the government is upon the 
plaintiff ; (12) that if the jury should find that the claimants of the 
land, who sold timber eut from the land to défendant, were at 
the time residing upon it, having claimed it under the homestead 
and pre-emption laws, £.nd were so improving their land as to indi- 
cate to the jury that they intended to acquire title by compliance 
with the law, and that the sale of the timber was made under such 
circumstances as to lead the purchaser to believe that the parties 
selling it were acting in good faith, then such sale was lawful, and 
the plaintiffs would not be entitled to recover anything for the 
timber so sold. The court, after clearly and correctly stating the 
issues which were involved in the suit, and announcing the prin- 
ciples of law which govern the right of property in public lands, 
and the manner in which settlers upon the public lands could 
acquire title thereto, and their rights in the premises, to Which 
no exceptions were taken, charged the jury as follows: 

"A settler who takes up a clalm on public lands, Intending to perfect his 
right to it, until he has perf ected his rlght, bas no right to eut the timber, except 
so far as it is necessary and reasonable to prépare so much of the lands for 
cultivation as he intends to cultivate. A man of limited means, who goes 
upon a claim, and is able, during the flrst year, to cultivate only a f ew acres, 
is only authorized to eut the timber ofE ihe few acres that he intends to cul- 
tivate and is able to cultivate. If he cuts down the timber off forty acres, it 
should be in pursuance to a definite plan that the plow shall foUow the ax, 
and that the entire forty acres shall be put to use for the purpose of cultiva- 
tion, or in such manner as a farmer makes use of land that is tillable land. 
The balance of the timber on the 160 acres, if it is a timbered claim (a claim 
covered with timber), should remain as a préserve (a timber préserve) fbr 
the future benefit of the land, and should be removed only so fast as the set- 
tler finds it necessary to remove it in order to put in cultivation the lands he 
means to cultivate and intends to cultivate ic good faith. But a man whose 
primary purpose is to eut the timber on a pièce of land is no more authorized 
to go and eut that timber, by reason of his having filed in the land office a 
déclaration of his intention to take the land under the pre-emption law, than 
if he goes and euts it without filing any déclaration. Unless the déclaration 
is an honest déclaration, and Is supported by compliance with the require- 
ments of the law, by making a home upon the land, actually livlng upon it, 
and actually proceeding in the regular way by regular process of improving 
the land and putting it in caltivation, and until he has perfected his right 
by fuU compliance with the law, he has no right to eut down and sell the 
timber on other portions of the land, which he is not intending to immedi- 
ately put into cultivation." 
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. TMs ^rtlon of the charge must be considered in the lîght of the 
ikcf^sii the CQurt had, at great ïength, correctly charged the 
jùi*Ji' 'aï' tb the rights of bona flde settlers upon the public lands, 
and iihat, under the peculiar facts of this case, it became the duty 
of the court to charge the jury as to the limitations and exceptions 
to certain gênerai rules he had enunciated, and to submit to the 
jury thé question whether the persons from whom défendant had 
purchaSed the timber were actual settlers in good f aith, and whether 
they had, under the préemption or homestead lawS, acqmred any 
right to thé lands. The testimony was to the effect that the set- 
tlements had been made upon lands that were not well adapted 
for cultivation; that the imptovemênts which had been made were 
very sligbt, consisting only of small cabins; that there was no 
such clearing of the land as to indicate that the timber had been 
eut and remoTéd for the purpose of cultivating the soil; that the 
Cutting of the timber had been done indiscriminately ail over the 
claùn; that the limbs and brush and tops of the trees had been 
left upoH the ground; that the parties who had flled their déclara- 
tions ofsettlement, af ter cutting and selling the timber off the 
land, had depiarted therefrom, etc. It is conceded by the défend- 
ant that ail the testimony which tended to establish fraud and 
bad faith of thèse settlers was admissible in évidence. It would 
hâve been error to exclude any testimony which tended to estab- 
lish such facts. U. S. v. Steenerson, 1 0. 0. A. 552, 50 Fed. 504, 
and authorities there cited. The charge of the court, under con- 
sidération, was applicable to the facts of the case, and, in our 
opinion, correctly stated the principles of law that applied to such 
facts. U. S. T. Oook, 19 Wall. 591; U. S. v. Williams, 18 Fed. 475; 
U. S. V. Bail, 31 Fed. 668. The instruction 10, drawn by défend- 
ant, was erroneous in this: that it proceeded upon the assumption 
that the settler acquires title, and "ail the rights of ownership," 
by the mère tact of thè filing of his déclaration and making set- 
tlement This is not the law. U. S. v. Bail, supra; Schoofleld v. 
Houle (Colo. Sup.) 22 Pac. 781; Thrift v. Delaney, 69 Oal. 193, 10 
Pac. 475, and authorities there cited. The court did not err in 
refusing to give the instruction asked by défendant, that "the bur- 
den of proving bad faith and attempting to defraud the govern- 
ment is upon the plalntiffs." This was not an issue raised or pre- 
sented by the plalntiffs as part of their case. The issue as to the 
good faith of the settlers from whom the défendant bought timber 
was presented by the défendant as a défense. The court correctly 
charged the jury that: 

"The party who allèges the (act, and undertakes to establish the case by 
reafion of certain facts which he says exist, has resting upon him the bur- 
den of proof; and he is required to establish what he allèges by évidence suf- 
flcient to, outweigh ail the évidence to the contrary, and unless there Is a 
falr prépondérance In hls favor the Jury should render a verdict against him." 

The other instruction (12) asked by défendant was caJculated to 
mislead the jurors in this: that it withdrew from their considéra- 
tion the facts that the claimants of the land from whom défendant 
bought timber abandoned the land after cutting the timber, and 
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left the question of their good faith upon the fact of tKelr aotnal 
résidence at the time the timber was eut But it is a complète 
answer to this — ^as well as the last — instruction to say that the 
charge of the court, to which no spécifie objection was taken, cot- 
ered ail the material questions involved in thèse instructions. The 
court, among other things, chargea the jury that: 

"As between the government and the settler, the tltle to the land, untll the 
conditions of the law are fulfilled, remains in the United States, but In the 
meantime, If the settler Is engaged In Improvlng the land as requlred by law, 
and disposes of any surplus timber without intent to defrand the govern- 
ment, and the purchaser buys the timber under the belief that there Is no 
Intent or purpose to defraud the government, the sale Is lawf ul, and the pur- 
chaser Is protected. The fact that clalmants to lands under the homestead 
and pre-emptlon laws, after occupation, for a time abandon the lands, is not, 
alone, proof that they Intend to defraud the government, although in the 
meantime they hâve eut and sold the timber from the lands during the oc- 
cupation; but the jury should judge of the Intent of the parties so acting by 
ail the circumstances surroundlng each case, and If thèse circumstances satr 
Isfy the Jury that the clalmants of the land were acting in good falth at the 
time they sold the timber, and the purchaser had no reasonable grounds to 
belleve otherwise, then sueh sale would be lawful." 

6. We décline to review any assignment of error based upon any 
portion of the charge or instructions of the court, wherein the 
record fails to show afflrmatively that timely exceptions were taken 
thereta "while the jury was at the bar." Phelps v, Mayer, 15 How. 
160j U. S. V. Breitling, 20 How. 252; French v. Edwards, 13 Wall. 
506; Stanton v. Embrey, 93 U, S. 548; U. S. v. Carey, 110 U. S. 
51, 8 Sup. et. 424; Hunnicutt v. Peyton, 102 U. S. 333. 

6. It is claimed that "the court erred in giving any instructions 
to the jury on Sunday." It is doubtful if this alleged error is 
presented in such a manner as to require this court to pass upon 
it The record shows that the jury retired on Saturday to de- 
liberate upon their verdict; that on the following day (Sunday) 
the jury were brought into court, upon the court's own motion 
(counsel for both parties being présent), and asked if tiiey had 
agreed upon a verdict; that the reply was in the négative; that 
the judge remarked that he hoped the jury would be able to agrée, 
and stated that he desired the jury to answer some questions in 
the nature of spécial flndings. Thèse questions were: 

(1) "Dld the défendant, Stone, receive any saw logs which had been un- 
lawfully taken from any part of the lands specifled in the complaintî" (2) 
"What sum does the jury award as damages on account of saw logsî" (3) 
"Dld the défendant, Stone, receive any tles which had been unlawfuUy taken 
from any part of the lands specifled in the complaintî" 

The court informed the jury that the answers to thèse questions 
should be given in accordance with previous instructions about 
the measure of damages, and that the questions were submitted 
"in the same way that the whole case was submitted to you, to 
be answered if you can." Thereupon, the attorney for the United 
States requested the court to explain to the jury certain matters 
as to the ties and saw logs, which the court declined to do, but 
stated that the jury had been speciflcally instructed upon thèse 
Bubjects, and he declined to instruct them further, and said that 
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■te#*aisil«e<f'an anâwetito the spécial' questions "for làe use bî t^e 
'^VtmVUetkt'in bthep litigtttiofl." The jury retiredj and thereaiter, 
oû the'feaûie day; came'into court, âûdrendered a gèileral Terdict 
againlt 'tie dèfeodant, "afid also ànswèred thé spécial questions 
sulîmit'ted'ljytlié court, iBnd were thèn discliarged. On Monday, 
at the opening of ccturt, -C^unsél foï défendant statéd that he would 
like to haye an exception entered; "to thie juryiiiaving been sent 
out on Suadfty, and to the receiVinè of the verdict on Sunday." 
The court statçd that a biU of exceptions would bè signed, which 
recites "the exact facts as they occurred.*' From this statement 
it appeàrs that no exceptions were taken on Sunday to any of the 
transactions that occurred on that day. It is questionable if the 
proceedings which tool?; place could be fairly cïàssed as instruc- 
tions to tiie jury, but if they could be so consideçed, and thé court 
had any power to give instructions on Sunday, it was the duty 
of the défendant to hâve then and therè excepted, if , he had any 
abjections thereto. It is évident tliat .the défendant was not preju- 
■ diced by any thing that transpired in court on that day. Ail that 
was said had référence to the finding of a spécial verdict, which 
coulâ_ iiot hâve affected the resuit as tô the gehôral verdict. The 
remark of the court that the answérs were reqUired for use in 
other cases might very properly liave been omitted, but we are 
unable'to see how it could hâve hâd âay tendency to influence 
the jury agalnst the défendant. Thé whole Case was fairly and 
impartially submitted by the court in its général charge given to 
the jury on the day before, and the court, on Sunday, declined 
to give any further instructions, alid informed the jury that the 
answers to the spécial questions should be given in accordance 
with thé previous instructions. It was left optional with the jury 
to answer thèse questions, although the court requested them to 
do so if they could. 

There is' no statute in the state bf Washington, as in most of 
the othér States, whicli authorizes the courts toreceive a verdict 
on Sunday, aûd it is fôr this reason claimed thàt ail the proceed- 
ings on sunday werè void. It is trfle that, by the common law, 
Sunday is diés non juridîcus, and that ail judiciâl proceedings 
which take place on thàt day are void. It is certain that under 
the rules of thé common law no trial could be had or judgment 
renderéd oh ^jiijiday. White v, Pergue, 15 Nev. 14G; Pearce v. 
Àtwood, 13: Mass. 347; Chapman v. State, 5 Blackf. 111; Freem. 
Judgm. § 138, and àuthorities there cited. But no trial was had nor 
any judgineot: pendered in this case on Sunday. Did the court 
^lave any authority tq recçive the verdict on Suuday? We are of 
^opinion that tliïs question must be answered iu the affirmative, 
, whetheç it i^a^thorized by statute or not, upon the authority of Bail 
V. tJ. S.j 140,tr.k 131, il Sup. et. 761: In that case the suprême 
court said: 

"On Sunday, the thircl of Ncvember^ the record shows the return of the 
vftrdict, flndlng 'the défendants J. O. Bail & B. E. Boutwell guilty as chargea 
Ir this indictniçnt, and we flnd M. Filmore Bail not guilty,' which is followed 
by thèse wôl^S": 'It is theréfore consideïed t)y the court that the défendants 
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J. C. Bail and R. B. Boutwell are gullty as chargea In the Indlctment hereln, 
and as found by the jury; and It is ordfcred that they be remanded to the 
custody of the marshal, and be by him commltted to the county jall of Lamar 
county to awalt the judgment and sentence of the court It is further or- 
dered that the défendant M. F. Bail be dlscharged, and go hence wlthout 
day.' If thls could be regai-ded as the Judgment of the court, it was void 
because entered on Sunday. Mackalley's Case, 9 Coke, 61b; Swann t. 
Broome, 3 Burrows, 1595; Baxter v. People, 3 Gilman, 368; Chapman v. 
State, 5 Blackf. 111. But it is clear that It cannot be treated as a judgment. 
and is in effect nothlng more than a remand for sentence." 

The judgment of the circuit court is aflarmed, with costa. 
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(Carcult Court of Appeals, Thlrd Circuit. November 26, 1894.) 

No. 2. 

L Nuisance — Contributort Negi,igencb. 

An embankment had been erected by defendant's lessor In >n:h a posi- 
tion as to prevent the flow of water through a small mn, fed by sprlngs, 
on plaintiff's land, and a dltch had been constructed to conduct such 
water along the embankment, and into a river. MM, in an action for 
damages to plaintiff's land, caused by defendant's allowing the ditch to 
become obstructed (the défendant contending that auch damages were 
caased. In whole or in part, by plaintiff's fallure to keep the run on his 
own land in proper condition), that the doctrine of contributory négli- 
gence had no application, but each party was responsible for the damage 
caused by his own conduct 

S. SaME— LiABILITT OF PoBCHASEH. 

Where the owner of land erects upon it a structure which la a nuisance 
to the owner of adjoining land, a purchaser or lessee from him who 
erects the nuisance is not liable for continuing to maintain the offending 
structure, without notice from the adjoining owner, ana a request to re- 
move It. 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

This was an action by Abraham Smith against the Philadelphia 
& Eeading EaUroad Company to recover damages for a nuisance. 
On trial in the circuit court, the plaintiff had a verdict. A motion 
by défendant for a new trial was granted, uniess the verdict was 
in part remitted, 57 Fed. 903. Judgment was entered for plaintiff. 
Défendant brings error. 

John E. Emery, for plaintiff in error. 
R. V. Lindabury, for défendant in error. 

Before AOHESON and DALLAS, Circuit Judges, and WALES, 
District Judge. 

DALLAS, Circuit Judge. On May 14, 1879, the Delaware & Bound 
Brook Eailroad Company leased its railroad to the PhUadelphia & 
Keading Eaih-oad Company, plaintiff in error, and the latter Com- 
pany entered under the lease. Long prier to the démise, an em- 
bankment fomiing part of the roadbed had been so constructed as 
to prevent the flow of water through a small run, fed by springs, on 
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land 6f thé plaintiff below; and a ditch had been dug along the foot 
of the feiabankraent to çonduct the water to tbe Earitan river and 
therè discharge it. The first connt of the déclaration avers that 
this ditch "fails altogether to drain the water of said springs from 
the plaintiffs said farm"; and, on behalf of the plaintiff, évidence 
"was àdjlUced to show that the défendant alloAved it to become flUed, 
and thatj although the plaintiff had cleaned his spring run ont once 
af ter îthe raHroad ditch was dug, such deaning proved to be useless, 
because the spring run had no outlet. This was contradicted by 
• the witnesses for the défendant, and upon the question thus pre- 
sented the court instructed the jury that, if any portion of the 
plaintiff's damage was due to his failure to lieep the run in proper 
condition on his own land, "he could not recover for such portion"; 
"that if he, by any aét of omission or commission, permitted the 
ditch upon his own property to become so clogged up or fllled up 
that the water, instead of going down to the property of the défend- 
ant, went ont over his own property, soaked through the ground, 
and over the top of it, so as to render it acid or boggy, for that part 
of the damages he cannot recover." The défendant was not satis- 
fled with this, but asked for further instruction "that the plaintiff 
was bound to keep open his spring-run ditch upon his own land, 
and if the situation of the ditch was such that, from f reshets or other 
causes, the ditch became fllled, he cannot recover, if his négligence 
to keep the Ôitch open contributed to his injury." This point was 
evidently fràmëd upon the theory that if the plaintiffsi neglect had 
caused him any damage, he could not recover at aH, — not even for 
that which had been caused wholly by the défendant; and it was 
disaffirmed upon the ground that failure to keep his spring run 
open would not bar his right of recovery to the extent of any damage 
which actuàUy resulted solely from the defendant's wrong, even if 
the plaintiff had been additionally damnifled through his own want 
of care. In this there was no error. The doctrine of contributory 
négligence has no application. One who decisively contributes to 
bring a mischief on himself may not impute it to another, but he 
who does hurt to his neighbor cannot escape liability for the dam- 
age thereby oecasioned by showing that the i)erson he has injured 
bas also sustained other or additional damage of the same character 
through sepafate acts or omissions of his own. In such cases, each 
party is chargeable with the conséquences of his own conduct, and 
neither of them is at liberty to shift his burden to the shoulders of 
the other, This -view of the law was appropriately applied by the 
court below, and therefore the second assignment of error is not sus- 
tained. 

The remaining assignments relied upon relate to the cause of 
action set out in the second count. That count allèges that the 
embankment already mentioned diverts the ancient course of the 
water of the Earitan river, in times of freshet, to the injury of the 
plaintiff's land, and this allégation is tO be noW accepted as true. 
It also avers that the défendant became the lessee and possessor of 
the raUroad after the embanlanent had been erected, but "has since 
continued, used, and maintained it," and of thèse facts there is no 
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doubt. It further allèges, however, that the plaintiff "requested 
the said défendant to remove the said obstruction," but of such rc- 
quest no proof whatever was made or évidence offered, and thu» 
arises the more important question in the case, viz. is the appellant 
liable, without request or notice, for the damage caused to the 
appellee by the existence of this embanlanent, although the appel- 
lant did not erect it, and bas maintained and used it only as a part 
of its roadway? 

From the report of Penruddock's Case, 5 Coke, 101, it appears 
that the house of the défendant had been built by his feoffor on 
his own freehold, but so near to a house which was afterwards, and 
before suit brought, conveyed to the plaintiff, that the former dis- 
charged water upon the latter. The plaintiff brought his action 
quod permittat, and one of the points presented and considered 
was whether the action would lie against the feoffee of Mm who had 
erected the house which caused the nuisance, and it was held by 
the king's bench, aflSrming the judgment of the common pleas, that 
it would, but only after request for abatement The court said: 

"And If It be not reformed after request made, the quod permittat lies against 
the feoffee, and he shall recorer damages if he do not reform It; but without 
request made It doth not Ile against the feoffee, but against hlm who dld the 
wrong It lies without any request made, for the law doth not require any 
request to be made to hlm who doth the wrong hlmself." 

The judgment in the Case of Kolf, which was decided about 15 
years earUer, seems to hâve been to the same effect, but the Pen- 
ruddock Case bas, for about three centuries, been regarded as the 
leading one on the subject, and as settling the law of England with 
respect to it. PoUock on Torts, which was flrst published in 1886 
or 1887, bas already passed through three éditions, and in the latest 
of thèse its eminent author stiU retains his citation of that case 
as authority for the proposition, which he lays down without hesi- 
tancy or qualification, that "if one who bas erected a nuisance on his 
land conveys the land to a purchaser who continues the nuisance, 
the vendor remains liable, and the purchaser is also liable if, on re- 
quest, he does not remove it" If it had been deemed necessai-y, 
other authorities might hâve been added in support of this state- 
ment, and among them the case of Jones v. WiUiams, 11 Mees. & 
W. 176, in which Baron Parke foUowed the Case of Penruddock, and 
quoted with approval Jenkins' Sixth Century, case 57 (where he as- 
sumes the Penruddock Case to hâve been referred to), for this ré- 
cital of the law: 

"A, builds a house so that It hangs over the house of B., and Is a nuisance to 
hlm. A. makes a feofifment of his house to 0., and B. a feoffment of his 
house to D., and the nuisance continues. Now D. cannot abate the said 
nuisance, or hâve a quod permittat for it, before he malies a request to O. to 
abate It, for C. is a Etranger to Uie wrong. It would be otherwise if A. con- 
tinued his estate, for he did the wrong. If nuisances are increased after 
several feofCments, thèse increases are new nuisances, and may be abated 
without request." 

It is not necessary to make any further référence to the English 
Eeports. The industry of appeUee's counsel haa not enabled him to 
show that the doctrine maintained in the cases we hâve mentioned 
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has been dfèCaMeà by the English courts, and it is entirely safe 
to assMiie. that it bas not beèn. It is, bowever, contended that it 
bas been departed from, or materially qualifled, in tbis country, 
and especially in tbe state of Kew Jersey, where tbe subject-matter 
of this éontroversy is situated. If tbis was so, it would, we tbink, 
be unfortunate; for, in our opinion, tbe requirement of notice in 
cases of tbis sort imposes no bafdsbip upon plaintiffs, and is, in 
fairness, due to défendants. A grantee should not, of course, be 
beld responsible for tbe création of an injurious structure by bis 
grautor, and, if not notiâediof objection, be may be ignorant of its 
barmful nature, or may legitimately présume that it is voluntarUy 
submitted to; and tberefore a plaintiff ought not to be permitted to 
recover damages for injury alleged to bave been done to bim by tbe 
maintenance of a pre-existing condition during a period when, witb 
full knowiedge of bis burt, be had made no complaint of it, nor re- 
quested the removal of its cause* As was said in Central Trust Co. 
of New York v. Wabash, St. L. & P. Ky. Co., infra, "Tbe subject 
bas been fuHy considered by tbe courts bptb in England and in tbis 
country," and with tbe same r^snlt, viz, <'tbat, -wbere tbe party was 
not tbe original creator of tbe nuisance, be must bave notice of it, 
and a reqxiest must be made to^i remove it, before àny action can be 
brought." Tbere may be ^ojtiiè d'ivergence in expressions of différent 
judges, but that tbis is a Correct statement of the eflect of tbe déci- 
sions tbere can be no doùbt*' Central Trust Oo; of New York v. 
Wabash, SbiL. & P. Ey. Go., S7 Fëd. Ml; Plummer v. Harper, 3 N. H. 
88; Curtice V. Thompson, 19 N. H. 471; Carleton v. Redington, 1 
Post. (N. H.) 291; Johnson v. Lewis, 13 Conn. 303; Noyés v. Stillman, 
24 Conn. 14; Oonhocton Boad v. Railroad Co., 51 N. Y. 573; Abern 
t. Steele, 115 Nj Y. 203, 22 N. E. 193; McDonougb v. Gilman, 3 Allen, 
264; Nichols v. City of Boston, 98 Mass. 39; Grigsby v. Water Co., 
40 Cal. 396; Oastle v. Smith (Cal.) 36 Pac. 859. 

It is, hôwever, furtber contended that in tbis particular case 
notice wa^' not requisite — ^First, "because the défendant bas made 
use of thé enibankment ever since it acquired possession of tbe 
same, witb a linowledge of its injurious résulta ; and, second, because 
the défendant bas actively maintàined and continued tbe embank- 
ment by repâiring and stoning the same." The assertions of law 
and of fact èïobodied in thèse propositions bave had our oareful 
considération, bijt we bave not been convinced that either of them 
iÉ well founded. We are by no means satisfled that knowledge by 
a défendant of the damage caused to a plaintiff renders a request to 
abate unnecesaary. The gênerai principle that ordinarily actual 
knowledge supersedes a requirement of notice is not overlooked, 
but bere not only is notice required to direct attention to tbe damage 
occasioned by the nuisance aUeged, but a request to abate is also 
needed to inform blm wbo continues it that it is not assented to. As 
was said in Johnson v. Lewis, supra, the plaintiff "sbould be pre- 
pumed to acquiesce until hé requests a removal of the nuisance"; 
and, if tbis view be correct, knowledge ôf the injury done, even if 
tantamount to notice of that f act, is still not équivalent to ail that 
is requisite, for it does not rebut tbe presumption of acquiescence. 
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But it is not necessary to pass upon this iwint, and we do not do 
so. For the présent purpose, it is sufficient to say that we find 
upon the record before us no évidence whatever that the appellant 
actually Imew of the hurt done by the embankment, and that noth- 
ing appears which, in our opinion, would warrant us in charging it 
with constructive knowledge of it. 

As to the second proposition, it must be admitted that the appel- 
lant has maintained the embankment; that it uses it as part of its 
roadbed, and for that use has repaired and preserved it. Does it 
foUow that this action, though brought without notice or requept, 
can be maintained? There certainly is nothing in the Penruddock 
Case, or in any of those which follow its lead, upon which an affirma- 
tive answer to this inquiry could be based, There are cases to the 
effect that a feoiïee or lessee is liable, withoùt request, where he in- 
creases the nuisance; but where this is shown he is held to be liable 
to the extent of the increase only, and this upon the ground that to 
that extent the nuisance is a new one, and arises from his own act. 
This principle of liability has been applied, too, in cases where the 
cause or means of nuisance was not added to, but where the use made 
of it waa such as to be in itself a nuisance, and, consequently, a 
new wrong. Of thèse, Moore v. Browne, 3 Dyer, 319, is an example. 
It was an action on the case for diverting the water of a conduit 
pipe. It appeared that the husband of the défendant had attached 
to the main a small pipe with a cock, thereby drawing water, 
at his pleasure, to serve his house. The wife continued to draw 
after his death, and for this she was held liable as for a new diver- 
sion. The distinction between such a case and that now under 
considération is manifest. Continuance in the active commission 
of a wrong, by the use of pre-existing means, is one thing, but the 
use of a wrongful structure in a manner and for a purpose wholly 
disassociated from the wrong is quite another and a very différent 
thing. The use of this embankment by maintaining tracks on it 
neither renders it more injurions, nor infliots any separate injury. 
If it had been constructed for the purpose of accumulating water, 
and the appellant had used the water so accumulated, the cases 
would be more like; as it is, they are essentially dissimllar. If the 
complaint was, not merely of the maintenance of the embanlanent 
by the défendant, but that the défendant backed up and used the 
water, there would hâve been no necessity to allège who erected 
it, or that request had been made for its removal, because the con- 
duct of the défendant itself would hâve been the basis of the action, 
and not the présence of an embankment which it had not con- 
structed. There is another class of cases, represented by Irvine v, 
Wood, 51 N. Y. 228, in which it is held that, where a positive légal 
duty is attached to the possession of property, a failure on the part 
of its possessor to discharge that duty is not justifled by the fact 
that its performance was rendered necessary by the condition in 
which the property had come into his hands. But what duty with 
respect to this embankment, either to the appellee or to the public, 
has the appellant neglected? It is not only admitted, but is in- 
sisted, that it has been kept in repair, and it is not pretended that 
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the appellant haa bçen gpilty of any want of care to thé damage of 
tiie_appellee. No^ it is the existence of the embankment which is com- 
plained of, and to assert that there is, in the absence of request, a 
duty to remove Itj ia to beg the question at issue, not to solve it 
Irvine V. Wood, and other like cases, do not detennine it, for they 
did not involve nor induce its considération. 

But it has been insisted that, although the views we hâve ex- 
pressed may prevail in England, and throughout the United States 
genéraUy, they are not in accord with the law of New Jersey, and 
therefore ^e haye given to the décisions of the courts of that state 
especial considération. The earliest of thèse is to bê found in the 
report of tlie case of Pierson v. Glean (1833) 14 N. J. Law, 36. There 
the question was whether a party upon whose land a dam had been 
erected by a prior ownèr was, without request, liable for the nui- 
sance theceby occasioned, and it was held that he was not. The de- 
fendant had set up, by pleas, that no request had been made, and 
to those pleas the plaintiff demurred. In the opinion of the court 
(Hornblower, C. J.), the law on the subject is said to hâve been then 
settled; and the Penruddock Case, and others, are referred to as 
supporting this statement and conclusion: 

"As weil, then, upon the good sensé and eommon Justice of the case, as 
upon the ground of unquestioned authority, I am of the opinion that the de- 
murrer ought to be overruled." 

In Beavers v. Trimmer (1855) 25 N. J. Law, 97, the défendant de- 
murred to the déclaration, assigning for «ause: 

"(1) Thiat there Is no allégation that the défendant erected the dams, etc.; 
(2) tibat there Is no averment of a request to remove them." 

And as to thèse two causes the court, citing Pierson v. Glean and 
other authorities, said: 

"Where the action Is brought for the érection or eontlnuance of a nuisance, 
It is neceesary to allège that the défendant erected or continues It; and If 
the action Is not brought agianst the original erector, but agalnst the feofCee, 
lessee, etc., a spécial requsSi to remove It must be alleged." 

Then foUowed the décision in Canal, etc., Co. v. Eyerson (1859) 27 
N. J. Law, 457; and it is argued that by it the two preceding cases 
were overruled, or at least so modifled and limited as to render them 
ineffective in the présent case. The ârst of thèse suggestions en- 
counters the objection that no intention to supplant the earlier cases 
is expressed in the later one; and the alternative position rests upon 
a construction of the judgment in the Ryerson Oase which is inac- 
curate and inadmissible. Pierson v. Glean was explained and dis- 
tin guished,^4-n0t overruled; and, although the leamed judge who 
delivered rttie opinion had concurred in the judgment in Beavers v. 
Trimmer, that caSè was not even mentioned. In Canal, etc., Co. v. Eyer- 
son, the action was brought for damage done to the plaintifPs land 
by the defendant's use of, and omission to repair, certain works of 
its canal, for the création of which it was not responsible; and in 
a single sentence of the opinion of the court we hâve the substance 
of the utmost which it contains tô give color to the view which the 
appellee asks us to take of it as a whde. That sentence is, "An ac- 
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tion may be maintained against a party who continues a nuisance 
crected by another, without a request to abate it"; and the question 
whicb confronta us is, wliat is the précise thouglit intended to be 
expressed by this inexplicit language ? In what sensé were tlie words 
"continues a nuisance" used; or, to put it differently, what was in mind 
as constituting a continuance of a nuisance? If this question can 
be satisfactorily answered, ail diiBculty as to the.true purport and 
effect of the opinion may be overcome. In the flrst place, it may be 
said that it is scarcely conceivable that a différent signiflcance was 
purposed to be ascribed to the term "continuance of a nuisance" 
from that which had been theretofore attached to it. The Penrud- 
dock Case was not rejected, and the décisions which uphold its rule, 
though to some estent critically discussed, were not disapproTed. 
It was said that Penruddock's Oase does not support the doctrine 
which was contended for in the case which was under considération, 
but it was not intimated that the doctrine which it does support 
is not in conformity with the law of New Jersey. It was pointpd 
eut that it was not necessary to question the correctness of the dé- 
cision in Pierson v. Glean, for, admitting its authority in its broad- 
est extent, its principle was not pertinent. Indeed, the opinion in 
the Eyerson Case cannot be carefully read without discerning that 
the object of its author was, not to discard or overthrow an es- 
tablished doctrine, but to demonstrate its inapplicability to a par- 
ticular case. The right of the défendant to maintain the works 
there in question was upheld (page 467), and the instruction of the 
trial judge that there was no liability except for faulty construction 
or failure to repair was approved, the court saying: 

"Although one of the counts of the déclaration claims damages resulting 
from the érection of the dam and embankment, yet the charge of the court 
clearly excludes from thelr considération ail damages resulting from that 
cause alona" 

In short, the defendant's liability was maintained (irrespective of 
the omission to repair, which was the actual basis of the décision) 
solely upon the ground of continuance of nuisance; and, as we hâve 
before said, the only question is as to what was in contemplation as 
evidencing or constituting a continuance. If it was intended to 
afïirm that any use whatever of a structure which had been wrong- 
fully erected amounts to a continuance of the wrong, even though 
the acts of user are not themselves injurious, and do not newly cause 
or add to the original injury, then indeed this opinion would con- 
flict with the uniform current of authority. But we do not think 
th'(t it is fairly subject to such interprétation. It contains this dé- 
fini ng language: 

"Wliether there be in fact a continuance of the nuisance by the défendant 
is a question of évidence. If the défendant, by any active participation of 
his, assent to the wrong, • * * he continues the nuisance." 

There must be assent to the wrong, and to establish this there 
must be évidence of active participation in the wrong. Use of the 
thing complained of, for a purpose entirely apart from the hurt it 
occasions, is not enough. Such a use is, with respect to the injury, 
passive, and not active. It involves no participation in, no adoption or 
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partajàiig of, tlie wrong committed by the creator pf the injurious 
thing, ,irh.e illustrations which accompany tke définition we bave 
quoted inake this very clear. It is said: 

"I£, for iustAnce, he [défendant] repairs the dam, and holds back the water 
upon his nei^hbor for use of hls own mill or canal, he continues the nuisance; 
* * * but, If the défendant simply sufCer a dam erected upon hls land by 
a former owûer to remain without belng usëd by him, it is no contlnuaaice 
of the ntil$aiice." 

The distinction is obvions. One vbo by repairing a dam causes 
water ta accumulate on anotber's land, and uses that water for bis 
own mill or canal, actively participâtes in the wrong itself, and par- 
takes of the very eleihent of direct in jury. He continues, not the 
dam mereïy, but the nuisance committed by its méans. But where 
a dam is sùffered to remain without being used as or for the purposes 
of a dàtn (and the character of use referred to in both illustra- 
tions mu'st be taken to be the same), thère is ho use of it as a wrong- 
doing agency, ^nd consequently there is not a contihuance of the 
nuisance. What has been said màkes it unnecefesàry for us to fur- 
ther comment upon the opinion in Oanâl, etc., Cp.v. Ryerson. The fol- 
lowing! passages from it do not require explanatory discussion. They 
indicate its gênerai ténor, and support, we think, our appréhension 
of its import. In speaking of Moore v. Brôwne, supra, it is said : 

"The clear princlple of the case is that an act of hers, appropriating the 
water to her use, thus recognlzing and sanctlonlng the wrongful act of her 
husband, was a cootinuance of the wroùg." 

.jOf the Penruddock Case, it is said: 

"It Is obvious that the défendant dld nfli act assenting to the wrong, or ap- 
propriating it to bis use, àndthereby a^opting or continulng the nuisauca 
He was therefore né more llable for the injury than he would hâve been if 
a stranger had piitêred uiion hls premiSes.'and placed 'a nuisance there with- 
out hls assent. Thé' case is 'il strict axïcordance with the princlple adopted 
in Hughes v. Mung.i vlz. that the defendant's living in the house did not 
aniount to a contlnuance pf the nuisance by him."; 

With respect to Beswick v. Cmnden, Oro. Eliz. 402, it is observed: 

"But, the casé béing again argued, the court held that the action could not 
be maintalned, on the ground that there was no offense done by the défend- 
ant, for he did not do anythlng; and thereln the case was distinguished 
from the case h* 4 Assiz. pi. 3, for there the using was a new nuisance." ' 

And in diecussing Pierson v. Glean it is remarked: 

"It is not the érection of a dam, but the holding back of the water upon 
Ihe plaintlfFS land, that constitutes the nuisance; and had the plaintlfC, in- 
stead of demurring to the plea, replled that the défendant had so held back 
the water, and had, by means of the gâtes, from time to time, overflowed th» 
I»làlntiffi's lande, the case wbuld hâve been brought dlrectly wlthin the au- 
thority of Moore v. Browne." 

A^ few lineS further on it is stated that the complaint in the 
Ryerson Case was-^ 

"Not that th% Refendants wrongfuUy maintalned the 4am, but that they 
negleeted to maJnti}4n and, keep in repair the giiard basik erected to secure 
Thè plaintlfC's làûd from tnjûry resulting'frbm the érection' of the dam. If 
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It was the defendant's duty to malntaln and keep lu repair the guard bauk, 
no notice can be necessary to sustain an action for damages resnltlng from 
ueglect of sucb duty." 

So that it appears that the point which is controlling hère waa 
not necessarily for considération there; and the circumstance that 
the facts of that case did not require that the agency of nuisance 
should be distinguished from the nuisance committed by the use 
of the agency no doubt accounts for the fréquent, but not universal, 
employment in the opinion of the word "nuisance" to designate the 
instrumentality by means of which the wrong is effected, as well 
as to dénote the wrong itself, — ^the injurious use. That this indis- 
criminate application of the word "nuisance" was not, however, 
made in deliberate disregard of its distinctive appropriateness in 
cases where the wrong is committed by use, is evldenced by the re- 
mark before quoted, — ^that "it is not the érection of a dam, but the 
holding back of the water upon the plaintifs land, that constitutes 
the nuisance." 

In conclusion, we do not doubt that, not only in England but in 
the United States as well, and especially in the state of New Jersey, 
the rule of Penruddock's Case is flrmly established; and we are 
satisfled that it has not undergone any modification nor been subjec- 
ted to any qualification which rendera it inapplicable to the présent 
case. We are therefore of opinion that in refusing to apply it upon 
the trial, there was error; and solely upon this ground the judgment 
of the circuit court is reversed. 



LONDON & SAN FRANCISCO BANK, Limited, y. PARKE & LACÏ 
MACHINERY 00. (BUDKB MANUF'G CO. Intervener). 

(Circuit Court, D. Oregon. November 28, 1894.) 

/ No. 2,153. 

Sbt-Opf— Lien— Personal Debt. 

The B. Oo. consigned goods to the P. & L. Co. upon an agreement that 
the 'P. & L. Co. should pay freight thereon, and, upon sale of the goods, 
account to the B. Co. for the priée at which they were consigned. A 
receiver of the property of the P. & L. Co., having been appointed, toolj 
possession, among other thlngs, of certain goods consigned under this 
agreement, on which the P. & L. Co. had paid $234.66 in freight. At 
the tlme the freight was pald the P. & L. Co. owed the B. Co. $2,000 
on other consignments. Eeld, that the goods should be delivered by the 
receiver to the B. Co., and that if the B. Co. was under an obligation to 
pay the freight, as a condition précèdent to its right of possession, it 
might be set off against the debt due the B. Oo. 

This was a suit by the London & San Francisco Bank, Limited, 
against the Parke & Lacy Machine Cîompany. The Budke Manu- 
facturing Company claimed a lien on certain goods held by the re- 
ceiyer, and prayed for an order for the delivery of the same. 

Charles H. Woodward, for intervenor, Budke Manufg Co. 
Wirt Minor, for receiTer of the Parke & Lacy Machinery Oo. 
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BEIiSJNGER, District Judge. The pétition of the Budke Manu- 
factupiiig Gompany prays for the delivery to them of certain goods 
consigned by them to the Parke & Lacy Company, and now in the 
hands/^ the receiver.; The goods were consigned to the Parke & 
Lacy Coflapany npon the understandtag that the consignée should 
pay ail freight and storage charges, and, upon sale of the goods, 
shonld account to the consignor for the price at which they were 
consigned. The consignée paid freight to the amount of $234.66 
upon the goods in question, which the receiver contends must be 
paid by the consignor before delivery can be had, At the time this 
freight was paid, the Parke & Lacy Company had ia its hands, be- 
longing to tiie Budke Company, over |2,000, proceeds of saleb of 
other consigned goods, which sum bas not been paid, and on account 
of which titie latter company asks a set-off to the freight charges 
paid by the Parke & Lacy Company. The receiver contends that, 
inasmuch as the freight paid by the consignée company is not a debt 
of the consignor company, the right of set-off does not exist, and 
tha,t, therefore, the Budke Company must pay him the amount so 
paid as freight by the Parke & Lacy Company before delivery of 
the consigned property can be had, notwithsta^ding the fact that 
the latter company is indebted to such consignor ta a sum much 
larger than the freight claim. In other words, the contention is 
that, because Parke & Lacy could not hâve maintained an action 
against the Budke Company to recover a personal judgment for 
the freight advanced, the Budke Company cannot set ofiE a debt due 
them from Parke & Lacy against the claim of the latter upon the 
goods of the Budke Company for freight The payment of freight 
charges, which are a lien upon goods, by the owner, is not a volun- 
tary payment It is a debt which the owner must pay to protect 
his property, and, being thùs obUgated, he may discharge the lien 
with whât is due him from the lienholder. The question of liability 
of the Budke Company to a personal judgment does not afifect their 
right to apply their money in Parke & Lacy's hands in discharge 
of the latter's lien upon the former's goods. The debt of goods 
pledged is the debt of the owner, when he takes possession of the 
goods; and without this the owner may waive his personal exemp- 
tion from liability, if he sees fit to do so. Neither the Parke & Lacy 
Company ïiôr thè receiver is prejudiced by the Budke Company's as- 
sumption pf payment of this lien. The arrangement by which Parke 
& Lacy were to look to the goods for ad\'ances of freight was not 
for their bèneflt, but for the benefit of the consignor company, whose 
right to aàsiame payment cannot be denied, and whose assumption of 
payment does not préjudice the company to whom payment is made. 
I doubt whether the Parke & Lacy Company or the receiver is 
entitled to hâve this freight paid, as a condition to the delivery of the 
goods to the consignors; the conditions upon which the consignment 
was made hot having been complied 'With by the consignée, and it not 
appearing, so far; that there is àny équitable ground upon which 
such payment can be demanded f rôm them, as a condition précèdent 
to their right of possession. The prayer of the pétition of the Budke 
Company is granted. 
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NORTH AMERICAN ACC. ASS'N t. WOODSON. 
(Circuit Court of Appeals, Seventh Circuit. Noveœber 27, 1894.) 

No. 187. 

1. Evidence— Res Gestae. 

Upon the trial of an action against an insurance company upon a policy 
Insurlng one K. against Injury or death caused solely by external violence 
and accidentai means, a wltness tostified that he and K. had been maklng 
some repairs to a gutter on K.'s house, using a ladder for the purpose; 
that after completing the same, and returnlng to the house, K. went out 
for the purpose of testing this work by putting water Into the gutter, leav- 
Ing the wltness in the house; that he heard a grating sound on the slde 
of the house, sounding like the fall of the ladder, and, through the win- 
dow, saw K. on the ground, pale and half bent over; that he went to 
hlm, and K. said, "I fell from that ladder," and, a few minutes after- 
wards, "I fell right on my neck and shoulders." Beld, that K.'s déclara- 
tions of the cause of the accident were properly admitted as part of the 
res gestae. 

2. Experts— Htpothbtical Question. 

It is réversible error to admit the answers of expert witnesses to hypo- 
thetlcal questions wMch assume the existence of facts of which no évi- 
dence is ofCered. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

This was an action by Archilaus M. Woodson, executor of 0. 0. 
Kemper, deceased, against the North American Accident Associa- 
tion, upon a policy of insurance- On trial in the circuit court, the 
plaintiff had a verdict, and judgment was entered in his favor. De- 
fendant brings error. 

W. H. Bamum, A. B. St John, S. A, French, and D. W. 0. Mer- 
riam, for plaintiff in error. 

W. M. Jones, D. V. Samuels, and W. L Culver, for défendant in 
error. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

BUNN, District Judge. This is an action brought by the défend- 
ant in error, a citizen of Missouri, against the North American Ac- 
cident Association, a corporation organized under the laws of Illi- 
nois, and a citizen of that state, doing business and having its office 
at the city of Chicago, upon a policy of insurance dated October 6, 
1891, issued by said association, insuring O. C. Kemper, then a citi- 
zen of Edgerton, Mo., now deceased, against the effects of bodily 
injury caused solely by external violence and accidentai means. 
The policy, after providing for insurance against injuries of a tem- 
porary charaoter, contains this provision: 

"(6) Or, if such injury alone shali result in the death of the Insured within 
ninety days thereafter, the association will pay $5,000 to his estate. If sur- 
vivlng, or, in the event of prlor death, to the légal représentatives of the In- 
sured members, according to the by-laws." 

The déclaration charges that during the continuance of the policy, 
on the 23d day of April, 1892, Kemper sustained bodily injury, of 

v.64F.no.6 — 44 
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the character defined in the policy, which resulted iii his death on 
or about the 2â dây of i/Laj, 189% ând demanda judgment for the 
sum pf; $5,000. The défense is that Dr. Kemper did not corne to 
his death as the resuit of bodily injury caused by extemal yiolence, 
but as the resuit of disease or suicide. A trial by jury resulted in 
a verdict an.d judgment for the plaintiff. 

TliLêr? ï^ie 25 assignmeiits of error, but we do not deem it necessary 
to consider them ail. The flrst one relates to the admission of the 
decedent's own déclaration, made éhortly after the supposed acci- 
de;)it, as to the cause of the injury. The theory of the plaintiff's 
ca^e,i9 Wat the insured, on the 23d day of April, 1892, at his house 
at Edgerton, Mo., weut upon a ladder at the back of his house for 
the pnriJOse of ftsing an eaves troiigh; that while on the ladder it 
slipped, àpd he fëll to the ground, receiving an injury, from the 
effèct ofi w^iiçh he died on the 2d day of May following. The ac- 
count of the supposed accident is shown by the testimony of W. B. 
Munford, in the following transcript from the record: 

"It w^ Ip tBè'afternoon of the 23d of Aprll. Dr. Kemper and I were to- 
gethér'. 'Wé talked about à gutter runnlng along the west sidé of his house 
to this litUe portion of it ■which I was telling about,— ahout It leaking. He 
wantefl to raise that llttle gutter so as to force the water tocards the north 
end of the house.' He to6k a pièce of board about the length of that photo- 
graph, and measured it so as to set it on the corner of the house. Then we 
went outstde, and took a ladder and sometnàlls and a hammer, and put the lad- 
der up agajnstthç sida of the house, and Dr. Kemper went up the ladder 
with this little, pièce of boarfl and nalls ^^d.hammer. He nailed, it there, and 
then camé flO^Wi the ladder atld went iuto the house. When we got ihto the 
house, he sàlds' 'I don't thînk thàt you set that gutter right I don't believe 
you elevated it high enough.' 'O, yes, I am satlsfled of that,' I answered. 
Buthesaid: ;i don't tUnk so. I am going to get some water and pour it into 
that guttet; alEïd see.' He fllled a cup -With water, and went out the back 
door of the house, and went around the north side of tlie houseï, and came 
around, direçtly-througb ihe house, to the west rooœ. tieadlng ont from the 
west room was a window, and I saw Dr. Kemper go around the house when 
I was In this west room. I heard a grating sound on the side of the house; 
as a mattePbf fact, right at the house,— right at the window where we had 
left the ladder; and I heard a sound, a grating sound, on the side of the wall; 
sounded Uke the fall of the ladder on the ground; and through the window I 
saw Dr. Kemper, pale and half bent over. He kind of half stralghtened up 
ând stttrted around the house. I started hurriedly back through the house 
to him. He lopked as though he was hurt. Getting into the door, I said, 'You 
are hurt, Kemper.' He said,/I fell from that ladder. • * *• i gaw that 
he was pale, and I put my hand on his shoulder and said, 'I thlnk you 
are hurt very badly, Kemper.' He was standing perfectly still after he entered 
the door. I dldn't see anythlng at flrst I examined his head hère (indicating 
the back), If I mlstake not He was standing there. He did not tell me 
where he had fallen, and I naturally examined the man, as that used to be 
ay business. I hâve practlced as a physician. * • • i saw— I am not 
deflnite, for mysâf, whether It was on the right or left side, but my Impres- 
sion is that It was on the right side of the cheek, hère, and face, orer there 
(indicating), was a red spot, flrst flery red, and puffied and red, and I said, 
'Yoiu hâve hurt yonrself,' and he said, 'Yes'; and I walked around then Into 
the other porttoii bf the house, and I said, 'Kemper, if you wlll slt down, I will 
go and get ydn sOme Uniment, or something, to rub your neck for you.' He 
says, 'Yes, I feïl on my neck and shoulders.' He said, '1 fell right on my neck 
and shoulders,' and I said, 'You had better let me get yoti some Uniment and 
rub; you.' He said, 'No, no.' He wonld not permit me tO; do It He says: 'I 
wlll get over It shorûy. I am gettlug ova: It' And we then proceeded to 
stralghten up thèse rooms. Q. Did you go outside, and sëé if the ladder had 
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fallen? A. Not at that moment; not at tliat time. It was possibly an hour 
after I went ont of the hoùse; a half an hour after I went ont of the house 
and saw It. I saw it before I went ont of the house. Well, we went and 
stralghtened up thèse rooms I am telling you about,— thèse two rooms,— the 
back room and the front room. Dr. Kemper and myself had been straighten- 
ing up things generally on that day; house-cleaning ever since morning; just 
straightening up the house. I was helping hlm as I had done for two or three 
years. I sti-alghtened up the back room, and went into the front room, and 
was fixing things there, and Dr. Kemper was lying around during ail of that 
time, and I said: 'You had better let me do thèse things. I can do it' 'No'; 
he insisted upon helping, you know. He went to get an old picture. It looked 
about three feet, I reckon, two feet, or about two and one-half feet,— and was 
going to haog it up. Then he set it down behind the chair, against the wall. 
On the chair, he put the box. He was a short man. He was going to get upon 
that chair a^dhang that picture up. He got up onto the chair, and then upon 
the box, and thén he reached down for thls picture, and lifted it up to hang it 
up. He fell agaîn right on the floor. I was in the room at the time piling 
on top of a bookease a lot of old Puck's magazines, and one thing another. 
I turned to him, and I says: 'Kemper, I told you you weie hurt, and you 
had no business to go on top of that box. I will do it myself.' I says: 'Keep 
away from thèse things. I want to hang the picture up.' He went into the 
back room, and I Went to the cistern to get a drink of water. I don't remem- 
ber doing anything more that day. It was pretty well along in the after- 
noon." 

The witness also testifled that the ladder was eight or nine feet 
long. Also, as follows: 

"When we went to supper, Dr. Kemper sat down beside me, and I notieed 
that he sat down with difllculty. He was stiff when he sat down. He didn't 
say anything. We had our supper and got up to go. He said nothing about 
his injury at that time to any one. He had the appearance of a man who was 
stiff enedup. He sat down with difflculty, and got up with difficulty. I stayed 
with him that nigJit, and remained until Monday morning. Q. Now, state 
what his physical condition was up to the time you left him. A. I saw no 
change in the man. He was still stifCened up. He sat down with difficulty, 
and got up with difficulty. Q. To refresh your recollection, did you ever see 
him hold his head, or complain of dizziness, or anything of that kind? A. I 
do not remember about that. The condition was the same, as I remember it. 
I asked him Monday morning how he was feeling, and he said nothing to me. 
I asked him how he felt, and he said, 'As to the soreness on my back, It is ail 
gone. but my neck and shoulders stiU hurt me.' That is ail." 

Ali the testimony in regard to Dr. Kemper's own déclaration of the 
cause of the accident was objected to by defendant's counsel, ad- 
mitted against such objection, and exception duly taken. The flrst 
assignment of error relates to the admission of thèse déclarations, 
it being contended by the defendant's counsel that such testimony 
was incompétent. We think it was properly admitted as part of 
the res gestae, within the principles of Insurance Co. v. Mosley, 8 
Wall. 397. 

Seven assignments of error, numbered from the flfth to the elev- 
enth, inclusive, relate to the admission of évidence of expert wit- 
nesses conceming the cause of Dr. Kemper's death, in answer to 
hypothetical questions framed upon a supposed state of facts not 
appearing in évidence at the time the questions were put, and not 
proven at any time on the trial. This testimony, against defendant's 
objection was intro^uced by means of dépositions which had been 
taken before the trial, mainly in the state of Missouri. Several 
physiciana residling in Missouri were examined, and their testimony 



692 na)BBAL BEPOBTEB, vol. 64. 

takep, fiçesumably on the supposition that the supposed facïs upon 
which the answers were predicated would be proyen by means of 
other witnesses on the trial. Some of thèse facts were proven, while 
othere vreré not, but the answers were admitted by the court, the 
sames'as though ail the facts stated in the hypothetical questions 
had been proven. This we think was error for which the judgment 
mùSt be reversed. Thèse several assignments of error are so much 
aiiîfe that it will not be necessary to notice môre than two or 
thrçe, though we are of opinion that they are eaph and ail well 
talsen* Ail the material facts upon which the answers are predicated 
not being proven, it is impossible for the court to assume that the 
answers yould not hâve been différent if the assumed facts, which 
were not proven, had been left out of the hypothetical questions. 
According to the eighth assignment of error, this question was asked 
the witness John E. Owens, < a physician and surgeon residing at 
Chicago: 

"Q. I will now read the question, and hear what you hâve to say to the 
Jury ta answer. Suppose a vigorous, energetic, hearty, healthy man, of very 
cheerful and jovial disposition, forty-one years old on April 23, 1892, about 
four o'elock ta the aftemoon, should fall from or near the top of a ladder nine 
feet hlgh, strlklng upon the back of the head and shoulders, either upon the 
ground itself, or upon some object upon the gi'ound, wlth sufflclent force to 
cause, wlthin a few moments, the lower part of the back of the head and 
neck to become very red, and look puffed up and Inflamed, and the person 
himself to become pale and weak; and suppose that In about an hour after 
sueh injury the person should stand upon a chair to hang a picture, and, In 
the absence of apy known cause, should faU oft the chair upon the floor; and 
suppose that the man, ordlna^l^y• a hearty eater, ate but a little supper, and 
complalnéd of pata ta the back of hls head and shoulders, accompanied by a 
stlffnesSyOf the head and shOulders; and suppose that thereafter the man 
made dally and fréquent complalnt about Its hurting hlm to get up when 
he sat down, and about such pains and stlfCness, accompanytag such complalnt 
at tlmes by holding hls hand upon the back of hls head and neck, which con- 
tinued up to the Ist of May, 1892; and suppose that after such lnjm:y the 
man's disposition changea, so that he beeame reserved, and very différent 
In manner frbm what he had been before, and dld not glve the same atten- 
tion to hls business that he dld before, and seemed to lose hls energy that 
he had before, although he gave gênerai attention to hls business; and sup- 
pose that on thé momlug of May 2, 1892, he was found dead in hls room, 
lying upon hlà face, at the slde of a lounge, wlth a very sllght eut at the cor- 
ner of the eyebroWs, and another at the corner of the mouth, and a braise 
or contused wound, which appeared to be not of récent date, about an inch 
long and about a half an tach wide, on the back of hls head, at the right 
slde, upon or pèar the occipital bone; and suppose that by hlm, in hls hand- 
•writing, was found the followlng, written upon the back of an envelope: 'My 
head feels veiy queer, especlally at the base of the head, so queer, I do not 
mind to die, but now U so inconvénient, good-bye.' Now, I will ask you, doc- 
tor, in the absence of any other known cause of hls death, what would you 
say caused it? .. A. It would look like the Injury was productive of hls death. 
Q. That would be thé probablllty, as you understand it? A. I think so." 

The facts assumed in the question, but not proven on the trial, 
were thèse, giVfen in the language of the question: (1) "About four 
o'elock in pteafternoon should fall from, at, or near the top of a 
ladder abolit nine feet high, striking upon the back of his head and 
shouldçrS.'? There is évidence that he fell from a ladder nine feet 
high, but ùQue whatever that te feUfrom the top, or near the top, 
nor that he'ôtKick upon the back of hià head. (2) "And complained 



NORTH AUEBIOAJf ACC. A8S*N f>. WOODSOW. 693 

of pains in the back of hia head and shoulders. That thereafter the 
man made daily and fréquent complaint about its hurting him to 
get up when he sat down, and about such pain and stiffness, accom- 
panying sucli complaint at times by holding bis hand upon the back 
of his head and neck, which continued up to the Ist day of May, A. 
D. 1892." None of thèse facts appear in the testimony. On the 
contrary, witness Munford testified that he said nothing about his 
injury at any time to any one. And W. H. Kemper, a brother, 
testified: "He did not say a word about sufifering. I did not notice 
anything about him as to stiffness, or as to whether he was pale or 
not" (3) "And suppose that by him, in his handwriting, was found 
the following writing upon the back of an envelope/' etc. There 
was no évidence that this envelope was found on Dr. Kemper. On 
the contrary, the évidence shows that his body was taken from the 
floor and placed on the bed at about 7 o'clock in the moming, and 
that some time in the afternoon (witness Hall says about 1 o'clock) 
this envelope was found on the floor of the room. This, as the évi- 
dence shows, was after the room had been visited by many people. 

The question put to T. E. Potter, physician and surgeon, embodied 
in the ninth assignment of errors, is much like the preceding, except 
that it has this statement in addition : 

"About an honr and a half or two hours after the flrst fall, he went to the 
bank of whlch he was cashier, and there complained of the sbodi and Injury 
which he had recelved from the fall, complalning partlcularly of pain In the 
back of his head. He made the same complaint at the supper table, and after- 
wards, for eight days, complained of pain In the back of his head, frequently 
placing his hand to the back of his' head, near the base of his skull; also, 
«omplalnlng of dlfflculty In arlsing from a chair whlle sittlng down." 

The answer to the question was, "Well, I should think that the 
fall was the prime cause of his death." We hâve searched the 
record in vain for any évidence of the above statement of fact. 

In the eleventh assignment of errera, in a «imilar question pnt 
to witness G. H. Wallace, is the following assumed fact, in which 
there seems to be not a particle of proof in the record: "On the 
next day he hurriedly left the dinner table and went out into the 
yard, and sat down, and held his head in his hands, and com- 
plained of excessive pain in the back of his head." 

The flfth assignment contains this statement embodied in a hypo- 
thetical question put to witness E. D. McCoffey, a physician and 
surgeon residing at Platte City, Mo., who knew Dr. Kemper in the 
gj^jjjj- «♦ ♦ » ^nc[ experienced sensations of dizziness, which 
continued, more or less, in the aggregate, for a week, and that on 
the night of his death the feelings mentioned were so iutensified 
ae to cause him to seek the aid of physicians. * * *" 

In the sixth assignment is a similar statement of fact in a ques- 
tion put to witness William J. Overbeck, another physician and 
surgeon residing at Platte City. 

The importance of thèse supposed facts is apparent when it is 
oonsidered what the plaintiff's claim was, — ^that Dr. Kemper had 
met with a fall, which caused extravasation of blood into the base 
ot the brain, producing death nine days afterwards. With an in- 
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2M.ry } ût iÂMs character, dizzin«ss would naturally bô expected; 
Hence,! ike importance of protfeg a symptom whicH ïûight, with 
mvm certainty of finding, be looked for in such a case. But we flnd 
nô e\fidéiîce of its existence in the record. Thèse hypothetical ques- 
tions wérfe well and ingeniously f ramed to elicit the ariswers actually 
given to tbem, and the materiality and importance of the testimony- 
can hardly be overestimated whenwe consider that the plaintifl's 
case rested in great part upon the testimony of thèse experts, who, 
in geneifal, knew nothing about the case itself, and wère giving their 
opinion upon an assumed state of facts as to the cause of the death; 
and iWhen it is further considered that the évidence showed that 
from;the time pf the supposed fall from the ladder and the second 
fftll in tbehdilse, up to the day of his death, Dr. Kemper continued 
to attend to bis usual and diaiiy business at the bank, and that the 
witnesseSf for thè défendant, physicians and surgeons residing in 
Chicago» testified that in their opinion it was not possible that the 
falj frotn tihe ladder, causiilg extravasation of blood at the base of 
the braisûj could bave caused the death, but that in their judgment 
thé death was more likely to be caused by poisoning, or possibly 
by a sudden attack of heart disease. Dr. Henry M. Lyman, pro- 
fesser of theory and practice of medicine in Bush Médical Collège, 
in answef. to the, same hypothetical question put to Dr. Owen, 
made this answer: 

"I should atàte that I could not tell what was the cause of his death, from 
that statement It was not certftinly froii the injury. There Is nothing to 
indicate that the InJury caused hfe death." 

âe further says, in answer to the question: 

"Q. How do you physieiang go about it to flnd out whether a man has, or 
has had, a hèinorrhage? .Â. By observation of the symptoms that exist 
Wben à hemoWhage takes place in the braln, there is paralysis foUowlng,— 
paralysis of sotaepart of the body. That paralysis is the best slgn of the 
injury,— that hemorrhage ha^taken place. If the hemorrhage is into one 
side of the brain, paralysis is on the opposite side of the body. Paralysis 
becomes appâtent by the ItnposslbiUty of rooTing the paralyzed parts. If 
hemorrhage takes place into the left side of the brain, the arm and leg wlll 
be paralyaed upon the opposite side of the body. Q. If a man had a hemor- 
rhage in his brain somewhere on the 23d day of April, 1892, in conséquence 
of having a fall, or anything else, is it yom? observation and expérience and 
knowledge that that man wbuld be able to go on and transact business,— 
his ordlnary business,— with more or less attention, for a week, and then die 
of that hemorrhage? A. No, It is not Q. Why not? A. Because he would 
hâve been dlsabled by the original injury and hemorrhage. An injury that 
would hâve bèen severe enough to produce such a hemorrhage would hâve 
paralyzed him, and rendered hlm Incapable of going about, and he would 
hâve been laid up tn bed entlrely." 

To the saiûé question ptit to Dr. Harold M. Moyer, of Chicago, 
the foUowing answer wâià gîvèn: 

"There la nothïùg Ih the hypothetical question by which a man could pre- 
dict an opibloii, ' **yith any àfecuracy at ail, as to how that death came aoout, 
except that, taking the facts hypotheticaUy as they stand, one can absolutely 
say death was not the resuit Of those falls." 

The foUowing question, which had been previously put to some 
of the plfliintlfE?s witnesses, was then put to Dr. Moyer, with the 
answers fôlloWing: 
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"Q. Now, Dr. Moyer, I will put to you the same question agaln, precisely 
as it was, with this addition: Suppose, at the hour of one o'clock in the 
mornlng of May 2, 1892, Dr. 0. G. Kemper, spolien of in this question, crossed 
over the street from his house to the house of Dr. Lewis, and asked Mrs. 
Lewis for Dr. Lewis, and told her that he had done a foolish thing two hours 
before; that he had gotten upon a chair to get a booli from the boolîcase, 
and had fallen from the chair, and had struck his head against a box, and 
that his head pained him,— and while telling her this he had his hand to 
the back of his head, and that he desired her husband, Dr. Lewis, to make an 
examinatlon of him, and that she told him that Dr. Lewis had gone into the 
country, and would not be baclc for some time, but that when he came back 
she would hâve him go over and see Dr. Kemper, and that Dr. Kemper re- 
plied, 'No, no, you need not mind. If I want him, I will corne for him again,' 
and that then the Dr. walked back to tlie house (his house), and was found 
dead in the morning, at 7 o'clock of May 2d, on the floor at the foot of a sofa, 
a book (a magazine) near one of his hands, and there was found on the floor 
at about that spot, later in the day, the envelope on which was written the 
words in the handwriting of Dr. Kemper, being the words included in the 
hypothetical question, and in the hypothetical question read to you, which 
envelope and writing thereon I show you (handing witness envelope). Now, 
then, adding this new matter to my previous hypothetical question, and as- 
suming that Dr. Kemper wrote what you see on that envelope, excepting thèse 
words, 'Exhibit A,' at the bottom,— now, what do you say to that eniarged 
hypothetical question? And, in the absence of any other known cause, what 
would you say caused his death? A. I should say, on the state of facts 
shown in this hypothetical question, the man probably died of some noisou. 
Q. Was there other thlngs from which he might hâve died, including the note 
and ail? A. I don't think there is any one thing that this man could hare 
died of, excepting some poison, Including this note and aU the other facts." 

Further testifying: 

"The most fréquent of ail causes of certain sudden deaths, including, per- 
haps, more than nine-tenths, are from heart disease. The next, perhaps most 
Important, are poisons. The least of ail Is some injury to the brain. A hemor- 
rhage Into the brain the least fréquent. I am basing my answer largely on 
my own expérience." 

This being the kind of case the plaintiff must make out, — that 
Dr. Kemper had had a fall which had produced extravasation of 
the blood in the brain, — ^the importance of the facts detailing the 
symptoms contained in the hypothetical questions becomes obvions. 
It is a proposition too simple to require any citation of authorities 
that the material facts assumed in a hypothetical question must be 
proven on the trial, or rather that there must be évidence on the 
trial tending to prove them. Otherwise, it is error to allow them to 
be answered. How can we say that either the answers to the ques- 
tions or the verdict of the jury would hâve been the same if the 
statements contained in the questions, and not proved, had been 
omitted? Evidence of experts who are allowed to give an opinion 
is always attended with a sufflcient degree of uncertainty and danger 
when founded upon an assumed state of facts which appear on the 
trial, or which the évidence tends to prove, and which the jury must 
find proven. If counsel can, in advance of knowing what he will 
be able to prove on the trial, f rame his questions as he pleases, put- 
ting into them supposititious statements from his own invention and 
ingenuity, wholly unsupported by évidence, then the danger of this 
rather unreliable kind of testimony will be increased a hundred fold. 
Hovej r. Chase, 52 Me. 313; People v. Foley, 64 Mich. 148, 31 N. W. 
94; Reber v. Herring, 115 Pa. St. 599, 8 Atl. 830; Fox v. Golor 
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Works, 92 Mich. 243, 52 N. W. 623; Tumbtdl v. Richardson, 69 Mich. 
400, 37 S^ W. 499; Loucks T. RaUway Co., 31 Minn. 526, 18 N. W. 631; 
Guetig vi ^te, 66 Ind. 94. Judgment reversed and case remanded, 
with directions to the court below to award a new trial 



PFITZINGER V. DUES et aL 
(Circuit Court of Appeals, Seventh Circuit November 27, 1891.) 

No. 186. 

LlBBIi — LÂITàUAGB ACTIONABLB PEK Sb. 

Au article lu anewspaper, consisting of a letter In wliich it Is sald, of 
and conceming the plaintiffl: "You cannot get P. down any lower than 
he is; he Is low enough; you can't get him down any lower; you can't 
spoil a rotten egg,"— is grossly libelous per se, even without innuendoes to 
explain the meaning of the language used, and no allégation of spécial 
damage is necessary. 

Errer to the Circuit Court of the United States for the Northern 
Division of the Ndrthem District of Blinois. 

Action on the case by Michael Pfitzinger against Rudolph Dubs, 
August Haefele, and the Volksblatt Printing Company. Défend- 
ants obtained judgment on demurrer to the déclaration. Plainttff 
brings error. 

Francis J. Woolley and Wm. Eichie, for plaintiff in error. 

James Làne Allen and Samuel E. Knecht, for défendants in error. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

BIMN, District Judge. This is an action brought by the plaintiff 
in error, a minister of the gospel, and a citizen of Buffalo, N. Y., 
against thë' défendants, citizens of Chicago, Hl., for printed libel. 
The defendèihtb are, respôctiyely, editor, manager, and publisher of 
a Grerman religions newspaper published at Chicago, -Ql., caUed the 
Deutsche Allgëméine Zeitung. On the 22d day of September, 1893, 
they published in the said papér a communication of and concerning 
the plaintiff, purporting to be a letter from one H. Horn, of Syra- 
cuse, !N. Y., in tne German language, and which, translated into 
English, is ai3 fbllows: 

"From the State of New York. 
"Dear Bro. Dubs; The Lord be with you. In the D. A. Z. there was re- 
cently asked, among other questions, one directed to L. Heinmiller, of Buf- 
falo, New Yor^ , As it appears, L. Heinmiller wUl not answer this question. 
Why he will not answer it, he knows best The question is, why does the 
preacher, Ii. Heinmiller, of Buffalo, N. ï., compare M. Pfitzinger with a 
rotten egg. If he has unwaTering confidence in M. Pfltzinger? Who the ques- 
tioner is, I do not know. Perhaps Bro. Heinmiller knows to how many other 
persons he has inade this con;iparison, and since he does not answer the ques- 
tion I thoughttlt noy duty to answer this question myself, for there is a great 
deal connectèd with the question that I wIH not rpention just at this time. 
Well, for lié attswer to this question: At the time when Pfltzinger was pre- 
paring to get tme down, and I was preparlng to meet him, I opportunely met 
h. Helnmilleir. It was at the time when his brother, G. Heinmilleir, was on 
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the way from Germany to the conférence at IndlanapoIIs, and passing 
through Syracuse, and preaching In the evenlng at the Salem church. After 
the Divine service, when we, I and Heinmiller, had greeted each other, he 
at once sald to me, 'Bro. Hom, do you thlnk you can get Bro. Pfitzinger 
down?' I answered: 'I can and wlll prove my case.' Then Bro. Heinmiller 
replied: 'Bro. Hom, you cannot get Pfitzinger down any lower than he Is. 
He Is low enough. You cannot get hlm down any lower.' I was amazcd to 
heax such a remark from^ the man, anfl sald, 'Heinmiller, what do you sayV 
He sald: 'It Is a fact, he Is low enough; you can't get hlm down. any lower; 

you can't spoil a rotten egg uniess you open It and sh In It.' I was stlU 

more amazed, and sald: 'Why, Heinmiller! how yora do talk!' He sald: 'That 
Is true.' I was so amazed that I scarcely knew 'what to say, and wished hlm 
good nlght Thls Is what Bro. Heinmiller sald to me o( Pfitzinger, and, as 
it seems,,he has made the same comparison to other persons. I hope that 
Bro. Heinmiller wlll not deny thls, for a time will corne when he cannot deny 
it .1 thlnk stlU more of Bro. Heinmiller. Still so much. When the con- 
férence in Indlamapolls was held, and Pfitzinger got no office, I thought, so 
Bro. Heinmiller really knew why ho spoke to me in such a manner of Pfit- 
zinger, for what he knew hls brother, 6. Heinmiller, also knew; and what he 
knew and belleved, those who were chosen as delegates to the IndlanapoIIs 
conférence also knew and belleved. Brother Heinmiller, a word to you: Say 
also freely and openly that you hâve asserted to others that you hâve un- 
waverihg confidence In Pfitzinger, that you hâve been drawn Into thls cur- 
rent, your inner conviction Is exactly the opposite, judging from your ex- 
pressions. H. Hom, Syracuse, N. Y." 

The déclaration contains two counts, — the ârst charging that 
the article is a libel upon the plaintifE as an individual; the second, 
that the same words are a libel upon him in his spécial character as 
a minister of the gospel, — each count having appropriate colloquimn, 
inducement, and innuendoes. No spécial damage is averred in either 
count, but only gênerai damages are claimed. There were innuen- 
does contained in the déclaration setting out thls letter, showing the 
sensé in which the most offensive portion of the charge would be 
understood, and the true meaning thereof to be that the plaintiff 
was totally unflt to be and remain a minister of the gospel, and 
that he had already fallen to the lowest possible degree of moral, 
physical, and intellectual lilthiness and dégradation. There were 
gênerai and spécial demurrers put in to the déclaration. "Upon 
hearing, the gênerai demurrer was sustained by the court; and, 
the plaintiff, choosing to stand by the déclaration, judgment was 
entered against him, dismissing the action on the ground that, there 
being no averment of spécial damage, and the déclaration not char- 
ging any spécifie character of dishonesty, crime, or immorality, the 
publication was not libelous, and the action could not be sustained. 

The only question in the case is whether the demurrer was prop- 
erly sustained, — that is to say, whether the words set out in the 
déclaration are actionable, being published of and conceming the 
plaintifE in a public newspaper; and that dépends upon the question 
whether the words are fairly capable of the construction put upon 
them by the plaintifE in his déclaration. If they are, then the ques- 
tion of the meaning should hâve been submitted to the jury. It is 
only where tiie words are incapable of a construction injurions to the 
plaintlflE's character that the court is justifled in taking the case 
from the jury. Townsh. Sland. & L. (4th Ed.) p. 576; Byrnes v. Ma- 
thews, 12 N. Y. St. Eep. 74. The question of the meaning of the words 
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ta oaeidffaotj itor the jury, unies» the court caa see àt aglance tliat 
tlifey are' i;^(;sljpable of a. constrùètiit)»' înjurious to tliè piaintiff's char- 
àctej", and tïie court should und^j^iand tàe words in the same man- 
ner that other persons reading taepublislied article would naturally 
undeirstaùd tbem. That is to s&jythej are to be taken in their usual 
acceptation and meaning. Undei;;the flrst count, if the Words, taken 
in their^Ws»^! and ordinary senseî, as they would be understood by 
persons reading them, tend to injure or dégrade the plaintiff morally 
or sotiaîly, then they are actionable per se. It is not essential that 
the wôrds should imputé dishonesty, crime, or immorality of any 
spécifie llind or characteiT- H theytend to dégrade or dishonor him, 
or injure hischaracter,oritkold him up to scom, contempt, or ridicule, 
or render Mm of less estéem in the community, morally or sociaUy, 
then thé ;Wçrd8 are actiônâblé when printed. Of course, the raie is 
diffei^^t; ïit Slt^der, or niierë spoken words, where it is necessary 
that some offense kno^vm to the law should be imputed. One of 
the leading cases in New York upon the subject is that of Cooper v. 
Greeley, 1 Denio, 347. There the words which Horace Greeley had 
publiâhèd pf and concerruing Fenimorçi Cooper, were thèse: 

"At ail eyents,: Ijaving putollshed the letter excepted to as a matter of In- 
telligence, wlthout any sort of feellng towards Mr. Cooper, but such as hls 
conduct In thç; case seemed to excite, we hâve at ail tlmes stood ready to pub- 
Ush cheerfnlly any correçtjlpn, or contradiction he might chopse to send us. 
He chooses to send none, bût a suit for llbel Inatead. So be it then. Walk 
In, Mr. Sherïff! There Is oné comfort to sustain us under thls terrible dls- 
pensatlon. Mr. Oooper wlU baye to bring hls action to trial somewhere. H» 
wlU not Uke to brlng It to trial h» New York, for we are known hère; nor In 
Otsego, for he Is known thçre." 

The déclaration was <lemurred to, and the contention was that 
the words wei>e pot libelous. Of course, the charge is very indéfini te. 
No particula^ crime or immorality is allégea. But it was contended 
by the plaintiff that the iwords contained a charge that he was in 
bad repute in the county of Otsego, In conséquence of being known 
in that county, and that on that account he would not like to bring 
a libel suit to trial there. The words were held to be libelous, and 
their true mea,ning to be fixed by the innuendo, and the demurrer 
was overniled- 

In White T.,Nicholls, 3 How. 266, the United States suprême court 
lay down the rule thus: 

"With regard to t]p^at specles of defamatlon which Is effected by writing or 
printing or by- plçtjires and slgns, and which Is technically denominated. a 
•llbel,' although in feeneral the rules applicable to It are the same which apply 
to verbal slaûder, yet In other respects it is treated wlth a sterner rlgor than 
the latter, becametit must hâve been effected wlth coolness and délibération, 
and must be fliore permanent and extenslve in its opération than words, 
which are freqnfently the offsprlng of sudden gusts of passion, and soon may 
be buried in obllVlbO. ReX y. Béare, 1 Ld. Raym. 414. It followa, therefore, 
that action may "bis; Jnaintairied for defamatory words, publlshed in writing- 
or in prlnt, wl^ich would not; hâve been actionable if spoken, Thus, to pub- 
llsh of a man,, In writing, that he had the Itch, and smelt of brimstone, bas. 
been held to be àiufeel. Per WUmot, C. J., In VlUers v. Monsley, 2 Wlls. 403. 
In Cropp v: Tllnëy, 3 Salk. 225, Holt, C. J.. thus lays down the law. 'That 
scandalous matter Is not necessary to a libel, It is enough if the défendant 
Induces an ill opinion to be had of the plaintiff, or make him eontemptible 
and ridlculoua." And Bayley, J.. déclares hi McGregor v. Thwaites, 3 Bam. 
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& C. 33, 'that an action Is maintalnable for slànder elther wrltten or printed, 
provlded the tendency of it be to bring a man Into hatred, contempt, or ridi- 
cule.' " r 

In a very récent case decided by the suprême court of Wisconsin, 
and reported in 58 N. W. 245 (Kay v. Jansen), the complaint alleged 
that the plaintifE was the mother of Dunoan Kay, who was commit- 
ted to the Wisconsin Industrial School for Boys, August 15, 1893, 
and was still an inmate thereof ; that plaintifE was a tenant of de- 
fendant at that time, and up to September 1, 1893; that défendant, 
l;nowing thèse facts, published on two large placards on either side 
of his express wagon, and for many dàys carried the same through 
the principal streets of Waupun, a false and scandalous libel of and 
«onceming the plaintiff as follows : "We know the tree by the fruit," 
— meaning, according to the innuendo, that the son of the plaintiff 
was at the Wisconsin Industrial School for Boys, at Waukesha; Jie 
was therefore ragrant or a criminal, or incorrigible or vicious in con- 
duct ; and that she, the plaintiff, was likewise a yagrant or a crim- 
inal, or incorrigible or vicious in conduct. The court held that a 
gênerai demurrer to the complaint was properly stricken ont, the 
words placed, upon the placards being, under the facts stated by 
wslj of innuendo, fairly susceptible of the opprobrious meaning 
ascribed to them in the innuendo. This case is in line with the 
former case by the same court. Buckstaff r. Viall, 84 Wis. 129, 
'54 N. W. 111. In that case the plaintiff whose name was Buck- 
staff, was a state senator residing in Oshkosh. In a news- 
paper article published in that city, the défendant had referred 
to the plaintiff as "Senator Bucksniff," and spoke of the "divine 
favor of Senator Bucksniff," "the législative god of Winnebago 
county"; "His majesty Bucksniff"; "We are sensible, dearly- 
Ijeloved Bucksniff, of thy great wisdom and power, and humbly be- 
seech thee," etc.; "Know, then, O divine senator, compared with 
w'hom ail other senators are merely cyphers," etc. The déclaration 
was demurred to, and the demurrer overruled, and the suprême court 
sustained the ruling, holding the article grossly libelous; and yet no 
spécifie charge of crime or immorality was made. The court held 
that the nickname itself was a term of reproach, as being in the 
similitude of, and suggesting, the name of "Pecksniff," one of Charles 
Dickens' most hated and offensive characters. It was held that the 
whole article, in its gênerai scope and meaning, was calculated to 
injure the plaintiff in his réputation and character, both as a citizen 
and senator, by bringing him into shame, disgrâce, hatred, scOrn, 
ridicule, and contempt. 

In Hake v. Brames, 95 Ind. 161, words quite as indeflnite and 
uncertain in their meaning were held libelous. Défendant had writ- 
ten a letter in which he said of the plaintiff: 

"I Ifnow this same Brames. I was unfortunate enougli to liave liim in my 
•employ at one time as a boolilîeeper. He is a liar. ï would not believe him 
under cath." 

Each of thèse sets of words was held libelous, altliough charging 
no crime, and the court quotes with approval from Folkard's Starkie 
on Slander (section 154) as follows: 
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iVjât ?t«( those Ilbels which by holding a person up to scoyn or ridicule, and, 
fltIÛBiorei tQ,any strpnger feellHg of contempt or exécration, Impair liim in 
the enjoymrait of gênerai society, and Injure those imperfect rights of friendly 
Intercourée and mutual benevolence, which man has witb respect to man, it 
l8 (Silefly in thlS branch of llbels, thàt the action for words spoken and for 
words wrltten substantially dlffer." 

So in Eice v. Simmons, 2 Har. (Del.) 417, it was said tliat: 

"To ittake a publication libelous, it need not contain a direct and open 
charge. Thôugh the law requlres the imputation of something that will dls- 
taonor or dégrade a man, or lessen hla standing in society, it does not require 
that ^uch /imputation should be in express terms. If it dld, it would extend 
but llttlfi protection to réputation. The character of a llbel Is to be judged by 
the çffect it produces upbn the mlnd. It does not àlways happen that you 
can àt ôace put your flnger upon thé libelous matter, and the attempt to 
show Inrwhat it consista may dépend much upon inferential reasoning, while 
yet the in^pressiqn may be distinct upon the mlnd of every reader, and ail 
the daroage resuit to character that would arlse from a plaln and direct 
charge." 

in Solverson v. Peteraon, 64 Wis. 198, 25 N. W. 14, it was held 
that to State, in writing, of a man, that he "has tumed into an 
enonnous swine, which lives on lame horses, and that he will prob- 
ably remain a swine the rest of his days," is libelous per se. 

In State t. Smlly, 37 Ohio St 30, it was held by the suprême 
court of that state that where one falsely and maliciously publishes 
of and conceming another, that his house had been searched, under 
légal process, for the discovery of goods secretly stolen, and supposed 
to be secreted therein, he was guUty of libel, and that, where the 
language complained of as libelous will bear the meaning ascribed 
to it by the innuendo, whether such was the meaning intended is 
a question of fact, for the jury. In Massuere v. Dickens, 70 Wis. 
83, 35 $1. W. 349, the défendant had published the plaintifl as a 
"skunk,'* witii accompanying epithets. The article was held libelous 
per se, though containing no more spécifie charges of immorality. 

In Ceryeny v. News Co., 139 Hl. 345, 28 N. E. 692, the suprême 
court of Illinois held it libelous to publish that a man faUed of an 
élection beoause he was an anarchist The court say: 

"An action for libel may be sustalned for words published which tend to 
brlng the plaintiff into public hatred, contempt, or ridicule, even though the 
same words, spoken, would not hâve been actionable. And it would seem so 
apparent that an indlTldual may be brought into hatred, contempt, or ridi- 
cule, wlthitt the meaning of the law, by professing vicions, degrading, or 
absurd principles, that it can need no discussion." 

In Price t. Whitely, 50 Mo. 439, the foUowing publication was held 
tobe libelous: 

"I found an imp of the devil, in the shape of Jim Price, sitting upon the 
mayor's seat; and now, sir, that imp of the devil, and cowardly snail, that 
shrlnks back Into his shell at the sight of the slightest shadow, had the 
bravery to issue an exécution against me." 

Hère the charge is quite as gênerai as could well be, and yet it was 
held calculated to injure the plaintiff in the eyes of the community, 
and therefore libelous. 

In Gaither v, Advertiser Oo. (Ala.) 14 South. 788, a publication to 
the effect that plaintiff was discharged from the superintendency 
of an office of the Farmers' Alliance because of a loss in the business. 
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and that the books of such oflace, when balanced, showed a net profit 
of $5,000 on a much smaHer business, and that the showing simply 
proved plaintiff to be a man of small business capacity, was held 
to be libelous per se, as reflecting on plaintifFs business capacity, 
though it could not be construed, by means of an innuendo, to charge 
dishonesty in conducting the office. In Pledger v. State, 3 S. E. 320, 
the suprême court of Georgia held that a newspaper article charging 
a real-estate agent with objecting to a negro tenant, who was 
thereby compelled to sell out his business at a loss, and advising 
colored people not to patronîze the said agent, but to leave the 
"old skunk to himself, to stink himself to death," was libelous. In 
Hayner v. Cowden, 27 Ohio St. 292, it was held that words charging 
a minister of the gospel with drunkenness were actionable per se, 
without alleging spécial damage, when spoken of him in Ma officiai 
capacity. The same ruling was made in Chaddock v. Briggs, 13 
Mass. 248. In Ritchie v. Sexton, 64 Law T. (N. S.) 210, défendant had 
written aletter containing this passage: 

"Supposlng, for example, I sent a 'question, based on hearsay évidence, to 
theeffect that I heard from a gentleman, whom I would not think of doubt- 
ing, that you were In a state of delirlum tremens, or suppose I had added to 
that further storlea I had heard, that you were utterly intoxicated In tha 
streets." 

It was held that the words were fairly capable of being reason- 
ably understood in a libdous sensé, and that, therefore, tliere was 
a question to go to the jury. 

In Teacy v. M'Kenna, 4 Ir. Oom. Law, 374, the plaintiff declared 
upon a letter published in defendant's paper, in which it was alleged 
that the plaintiff, belng an hôtel and job coach proprietor by trade, 
and a Presbyterian in religion, had, from mère motives of intolér- 
ance, refused the use of his hearse for the funeral of his own deceased 
servant because the body was about to be interred in a Eoman 
Catholic burial ground. It was held, on demurrer, that the court 
could not so clearly see that the letter could not be, in any view, 
libelous, as to justify them in withdrawing the case from the jury. 

In View of thèse authorities, and many others which the court has 
examined, we hâve no hésitation in holding that it was error to 
withhold this case from the jury, Moreover, we think the publica- 
tion of the letter declared upon to be grossly libelous per se, whether 
published, as charged in the flrst count, of the plaintiff as an in- 
dividual citizen, or, as in the second count, as a minister of the 
gospel. The whole ténor and scope of the article, from flrst to last, 
is calculated to injure and dégrade the plaintUPs character, and 
to hold him up to ridicule and contempt, and it was hardly neces- 
sary to introduce innuendoes to show tiie injurions character of the 
charges. The words, with the entire context, are to be taken and 
construed in their ordinary and natural meaning, as they would 
be most likely to be understood by persons reading the article; and 
if, in so construing them, they are not grossly libelous, it is difflcult 
to conceive what language could be so. Tate thèse words in con- 
nection with what précèdes and follows: 

"After the divine service, when we, I and Heinmiller, had greeted each 
other, he at once sald to me: 'Bro. Horn, do you think you can get Bra 
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'*>^1Smâiér>&S^Q'î"''t dèMif^érm: 'I <iaii, fiiid will proVff nlîr* catàë> ilîtlén-Bro. 
vËféliiaitllBr 'f^ed! i'Bïo. 'Hdrn, you canHot get Pfltziager downi àny lower 
I .ffifln J}e4s. lîe.ls i,(m enp«gft,i You caflnotrgel; him down ft^ï^lwer,' l was 
aipfts^edftoft'eap such a rémftrkfrom the maft and sald: 'IJelnipliler what do 
yoû feaj^t Hesaid, 'It iiit îàet, hé IS low enough; jou càn't get hlm down 
any !6#érj*ybù can't spoirarotten egg. * * *' I was still more amâzed, 
aaa galet '^Why, HeinmlUer, io* you talk.' He sald, 'ïhat Is truc' I was 
so; ^DftalsiBAîtBat I scarce^ l^Rew -what <30:sayi" 

:It iiëëjjed no innueMô to show the meaning of sueh language. 
"Tîad'ëgg'* is a well-fcnown and comùlonly understood coUoquium 
iii thW éotiûtrj^ for a bad or Worthlëss Jierson, aûd is so deflned in 
the Oèiàlai^ I)ictionary'^(page 1853). îhe context aléo shOws plainly 
tbè sensé iû which the-words were used hère. Wherè words hâve 
a -^eU-ùiiderstood meaning, an innneado to show the injurions sensé 
iû -wîifÉ.'they Ja.re nsed is unnecessary. And the conrt should not 
be thé iiûiv one that caitt,nO]t,understand and apply thé proper meaning. 
The ré&a;&â of the EitgUatL judgeS in the case of Hoa^ v. SilTcrlock, 
12 Adol. & E. (N. S.) 624, seem qnite as applicable to thîs' case. The 
plâititMf, being the daughter of a deceaSed naval ofacer;hadappliéd to 
tlie E;p)'al i^ary Behevoleiit Society for pecuniary asèistançe. Ref er- 
ring tK),](ibii% défendants pnblished of heç that they were sorry to see 
her case had been reopened, and that the offtcer who reopened it 
had not Ijpaird her former application, and had thns missed hearing 
* * *i j the recantation-of some who were her w^innest friends, and 
who, in gi^ng up théir advocacy of her claims,,had stated that th&y 
J^ad rçs^lizpid; the fable of the frozen snake. Ther^ wa^ a verdict for 
the plaintif- Upon a motion in arrest of judgmpi;it Lord Denman 
said: 

"The tljifd «OTOt (as abpye) Is certalnly good. • * • They are words well 
understpod. There is no doubt they are conimonly kno\yn In a libelous sensé. 
It must haVè been left to the Jury to say whether they were Used In that sensé 
or not" ' 

Ooleri(Jg^J.,fiaid: j 

"As to the necessity of Innupndo the jury and court, In such a case as thls, 
are In an oad predjcàm^ijjt, If they, alone of ail persons, are not to under- 
stand the allusions complâlifed pf. Suppose the llbel had sald plalntlff had 
acted like a Judas; must the hlfetoiT of Judas bave been glven by Innuendo? 
We ought to attribute to court and jury, an acquaintance wlth ordlnary terras 
and allusions, wjhether historical or figurative or parabolical." 

And Earl; j., said: 

"We cannet aireSt the Jtid,gn;'ent unless we can see, on reading the whole 
passage cot^plalned of, that tbero could be no ground for the construction 
they hâve ajdppted. Nothlng is easier than to bring persons; into contempt by 
allusion to bames well knpwn in hlstory, or by mention of animais to which 
certain ideas aie kttached;'. and I may take judlclal notice that the words 
•frozen snakè'iaTe an àpi)liCàtion very generally known Indeed, which ap- 
plication Is Ukely to brlng tnto contempt a person against whom it is di- 
refited." ,::.■■■;'■ ;■■/:' 

The publication of such an article as the one in the case at bar 
can be accdunted for oiïly upon one or other ol two gronnds, — either 
that the publishers weré dëclaring the truth, and oûly the truth, 
of and concerning the plaiutiff, for the good of others, and with a 
commendable zeal to impress sueh truth upon the minds of their 
readers by strong and apt language, or that they were trying by 



ONONDAGA COUNTY BAVINGS BANK V. UNITED STATES. 703 

the YJlest nieans to dégrade and blacken the plaintiffs character for 
virtue and morality, and to bring him into disgrâce and contempt 
with the commimity as a citizen, or with Ms church and congréga- 
tion as a minister of the gospel; and as, by the demurrer, the 
falsity as well as malice of the publication is admitted, the latter 
interprétation is the only one that is open to adoption by the court, 
even if the déclaration contained no innuendoes showing the in- 
jurious character and meaning of the language. But in view of thèse 
innuendoes, charging the meaning to be libelous, it seems quite 
clear the case should not hâve been withheld from the considération 
of the jury. The judgment is reversed, and the case remanded to 
the circuit court for further proceedings in accordance with this 
opinion. 



ONONDAGA COUNTY SAVINGS BANK v. UNITED STATEa 

(Circuit Court of Appeals, Second Circuit December 3, 1894.) 

No. 8. 

BiLLS AND Notes — Liabilitt of Indobser — roKOERY dp Phior Indopsembnt. 
Tlie O. Savings Bank indcrsed, and collected from tlie assistant treas- 
urer of tlie United States, two drafts, issued by a United States pension 
agent, payable to one W., whose name appeared upon the drafts wlien 
they were received by the bank. The Indorsement of W. proved to be 
a forgery; W. being dead when the drafts were issued, and some one 
having personated her in signing the affldavits and vouchers to procure 
the drafts. Beld, that the bank was liable to the United States for the 
amount it had received upon the drafts, with interest from the date of 
demanding repayment, notwithstanding it had acted in good faith, upon 
an apparently sufficient identification of W.'s signature. 

In Error to the Circuit Court of the United States for the North- 
ern District of New York. 

Judgment was entered in the district court of the Northern dis- 
trict of New York in favor of the United States, the défendant in 
error, against the savings bank, for |2,943.51, on June 23, 1890, 
the recovery being for the amount of two drafts, dated August 
31, 1882, for $924.80 and $1,000, respectively, with the interest 
from August 31, 1882, and costs. A writ of error was taken to the 
circuit court, which court modifled the judgment by "deducting 
theref rom the sum of $241, to wit, the amount of the interest upon 
the drafts complained upon from August 31, 1882, the date there- 
of, until September 15, 1884, the date of demand of repayment." 
As so modiiied, the judgment was affîrmed, and the action of the 
circuit court now cornes up for review. 

Chas. L. Stone, for plaintiff in error. 
W. A. Poucher, for the United States. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. This sum of $1,924.80 was collected 
by the savings bank from the assistant treasurer of the United 
States at New York on or about August 9, 1882, upon two drafts 
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issned by T. L. Poole, United States pension agent, payable to 
the otder of one Aima Wood. The drafts, when presented to the 
assfistant treasurer, bore the indorsement of the name of the payée, 
Aima Wood, and were further indorsed by Sylvester Wood, her 
husband, and by the plaintiff in error, with the instructions, "Pay 
First National Bank of New York or order for account of Onon- 
daga Oounty Savings Bank." The signature "Aima Wood" wa», 
a forgery. She had died before the drafts were sent to her, and 
some person falsely personating her had signed the afBidavit and 
the receipts accepted by the pension agent as the proofs or vouch- 
ers upon which he issued the drafts, and in the same handwrit- 
îng had signed her name in indorsement upon the back of the 
drafts themselves. The bank concededly acted in good faith. Its 
oflacers did not know the signature either of Aima Wood or of 
Sylvester Wood. The latter called at the bank with one John 
O'Brien, whô was one of its depositors, and known to its oflBcers 
as engagad in procuring pensions. O'Brien stated that he was 
the attorney of the pensioner in this case. He identified Sylves- 
ter Wood, and stated that the indorsement "Aima Wood" was 
correct. In the présence of the paying teller, Sylvester's indorse- 
ment was put upon the drafts; the fact being noted thereon that 
he was "identified by John O'Brien, of Caughienoy." Eelying 
upôii this identification, the bank indorsed and caused the drafts 
to be: presented as above stated. They were paid by the assistant 
treasurer. Upon discovery of the forgery, the défendant in error 
demandéd a retum of the money so paid, with interest, and sub- 
sequently brQogbt this action. 

The law applicable to such a state of facts is Correctly and 
succinctly stated in the opinion of the district judge: 

"Money paid iinder a tnistake of fact may be recovered back. Négligence 
of the plaintiff in making the mistake does not give the défendant the rlght 
to retain what Is not his, unless such négligence has so misled and prejudiced 
hlm that It would be inéquitable to requlre him to refund. A party who 
transfers a bill of exchange by indorsement warrants that the instrument 
is genuine, and is liable upon the warranty If any of the names prier to his 
own are forged. National Bank of Commerce v. National Mèchanlcs' Bank, 
55 N. y. 211; White v. Bank. 64 N. Y. 316; 1 Edw. Bills & N. §§ 242, 2T3, 
274; 2 Pars. Notes & B. 597," 

The plaintiff in error contends, however, that under the facts 
proved in this case it should not be required to respond. It is 
argued thât the loss was the natural and proximate resuit of 
négligence in issuing the drafts. It appears, however, that they 
were issued only upon the receipt of vouchers regular in form, 
apparently subscribed by Aima Wood and by two witnesses, with 
a certiflcate by a notary public that ail three of them had, on 
August 2, 1882, appeared personally before him, and made oath 
to the truth of their respective statements, and that he believed 
them to be crédible persons. With such vouchers before him, 
it was certainly not négligence on the part of the pension agent 
to send checks for the amount receipted for to the person inscribed 
on his roll as a pensioner, at her post-ofiSce address. The govern- 
ment had a right to rely upon the fact that the assistant treas- 
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urer would pay out no money on the draft except to Aima Wood 
personally, upon proof of her identity, or to some responsible per- 
son presenting her indorsement and guarantying its genuineness; 
and it is no défense to a claim that an indorsee who has, by a 
forged indorsement, received from the drawee money to which 
he is not entitled, shall refund the same, to show that the same 
person who deceived him into paying money on the forged indorse- 
ment of the draft also induced the govemment to issue the draft 
on a forged signature to the voucher. 
On the back of the drafts was printed the following notice: 
"The payee's indorsement on thls eheck must correspond with the signature 
to the voucher for which the checli was given. If the payée cannot write, 
his or her mark should be witnessed, and the witness state his or her rési- 
dence in full." 

It is contended that the efEect of this is to make the draft pay- 
able, not to the individual named as payée, but to whoever might 
indorse it with the same signature as that aflBxed to the vouchers. 
There is no force in this contention. The notice was, as the 
district judge held, intended only to insure greater accuracy and 
précision, and was for the beneflt of ail who might thereafter deal 
with the drafts. The requirement that Aima Wood should in- 
dorse the drafts with the same signature with which she signed 
the Touchers did not operate to change the désignation of the 
payée. It was still the "order" of Aima Wood, and of Aima Wood 
only, which was required to authorize the payment of the money to 
any one other than herself. Moreover, it in no way misled or de- 
ceived the bank, which made no effort to ascertain whether or 
not the signature corresponded, but cashed the drafts on the sim- 
ple assurance of its depositor that the signature of Aima Wood 
was correct. 

The fact that the govemment did not discover the forgery for 
two years after payment of the drafts is no défense. Where the 
genuineness of the signatures to the vouchers was duly certifled 
by a notary public, as the statute required, and the genuineness 
of the signatures to the drafts was guarantied by a responsible 
banking corporation, which had presumably informed itself before 
presenting the paper, there was nothing to excite the suspicion of 
the govemment offlcers. How it came about that suspicion was 
final ly awakened, and the fraud discovered, does not appear; but 
the mère fact that this did not happen until two years afterwards 
will not support the contention that it was négligence not to dis- 
cover it before the bank had lost the opportunity of itself recov- 
ering from the individual who had swindled it. The proof shows 
that the bank was notiûed some three days after the forgery was 
discovered, which was certainly a reasonably prompt notice. The 
refusai of the défendant in error to retum the drafts has in no 
way prejudiced the plaintiff in error, or deprived it of any remedy 
against those who defrauded it The judgment of the circuit court 
Ib aflQrmed, with costs. 
v.64f.no,6 — 45 
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FISHB3R T. TRADBSMBN'S NAT. BANK. 
(Circuit Court of Appeajs, Second Circuit December 3, 1894.) 

.'''''.',, Ne, 17. 

NationaIi Banks-^Cash Rbsbbvb— FBAtrr». 

The S. National Ba;ik of Phlladelplila obtalned from the T. National 
Bank of Npw Yorlî tjie discount ot a large arnount of commercial paper, 
under an agreement by the S. Bank that It would not draw àgalnst the 
apparent proceeds of such discount, and that the paper mlght be charged 
back béloise, at, or after maturlty. In reports subsgquently; wade to the 
comptrol|ep p£ the currency, the S. Bapk included the proceeds of such 
discount, on deposit In the T. Ban,k, as part of Its lawful înoney reserve, 
onerhalf ^Ç whlch It wajapermitted by statute to keep In "cash depostts" 
In New York. Ueld that, though such report, reprèsenting a deposit not 
immedia.tely avallable as a cash deposit, was a fraud on the part of the 
S. Bànkithe legality of Its contract wlth the T. Bank was not aflected 
by puçhfpaud. and the T. Bapk could. not be required to pay over the 
proceeds of the discount in advance.of the waturity of the paper. 

In Error to the Circuit Court of tlie United States for the South- 
ern District of New Yorlc 

This TV^àié' an action b^ Benjamin F. Fisher, as receiver of the 
Sprinig Qàrdéli National Bank, against the Tradesmen's National 
Bank, to rëcoTêr a balance of deposit. Judgment was rendered in 
the circuit court for the défendant. Plaintiff brings error. 

Silas TV''. ï»ettit, for plaîr|.tiff in error. 

Charles È.Rushmore and Elihu Eoot, for défendant in error. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The Spring Garden National Bank 
of Philadelphia was taken possession of by the bank examiner 
by direction of the comptroUer of the currency on May 8, 1891, 
it being thên insolvent The plaintiff in érror was duly appointed 
iti9 receiver. On the day of its failure there was standing to the 
crédit of the Spring Garden Bank on the books of the Trades- 
men's National Bank of New York a balance of deposit account 
amounting to f 88,592.36. To recôver that sum this action was 
brought 

The évidence shows thkt the sum thus standing to the crédit 
of the Spring Garden Bank was the proceeds of the discount of 
three separate lots of notes, amounting in each case to about 
$50,000j made on Decembéi!' 31, 1890, January 31, 1891, and April 
7, 1891, respëctively, and that such discounts were obtalned under 
an agreemettt by the Spring Garden Bank that it would not draw 
against thé apparent proceeds of the discounts, and that the notes 
discGunted côiild be charged back "before, at, or after maturity." 
By exceptioûSj duly notëd, to the admission of évidence of this 
agrèément, and to the direction of a verdict for the défendant, 
plaintiff in error raised the point that such agreement was a 
fraud upon the banking act, contrary to public policy, and there- 
fore void. The national bank act provides that every national 
banking association in Philadelphia "shall at ail times bave on 
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hand, in lawf ni money of the United State*, an amount equal to 
at least twenty-flve pèr centum of thê aggregate amount of its 
notes in circulation and its deposits" (Kev. St. IJ. S. § 5191), and 
also that it "niay keep one-haJf of its lawful money reserve in 
cash deposits in thé city of New York" (Id. § 5195); a,nd, the bet- 
ter to enable the comptroller of the currency to see that thèse 
provisions are complied with, such banks are required to "make 
to the coriiptroller of the currency not less than flve reports during 
«ach year, according to the form which may be prescribed by Mm. 
* * * Such report shall exhibit in détail, and under appro- 
priate heads, the resources and liabilities of the association at 
the close of business on any past day by him speciôed, and shall 
be transmitted to the comptroller within flve days after the re- 
ceipt of a request or requests therefor from him, and in the same 
form in which it is made to the comptroller shall be published in 
a newspaper published in the place where such association is 
«stablished." Id. § 5211. It appears that the Spring Garden Bank 
enteréd upon its books the proceeds of thèse discounts thus de- 
posited with the Tradesmen's Bank as part of its "lawful money 
reserve" on deposit in New York City, and so reported them in 
its retùrns made to the comptroller of the currency. But such 
action by the Spring Garden Bank, subséquent to the making of 
the contract and the discount of the notes, in no way affected 
the legality of that contract. It was not unlawful or contrary 
to public poliey for it to agrée with défendant that the latter 
should crédit it with the proceeds of the discounts, but should not 
be required to pay them over, except as the discounted paper 
might itself be paid. That it afterwards took advantage of the 
transaction to represent to the comptroller of the cuiTency and 
the public that a deposit not immediately available to it was an 
actual cash réserve was a fraud; but the Tradesmen's Bank was 
no party to such fraud, and the rights which it acquired under its 
contract with the Spring Garden Bank are in no way impaired 
by the latter's subséquent dishonesty. At the time of the failure, 
therefore, the Spring Garden Bank was not entitled to demand 
payment of the $88,592.36, or any part thereof, in advance of the 
maturity of the discounted notes, and the receiver stands in no 
better position. The judgment of the circuit court is afiflrmed. 



FISHBR v. CONTINENTAL NAT. BAOTC 
(Circuit Court of Appeals, Second Circuit December 3, 1894.) 

No. 9. 

GoAEANTT— Collatéral Secueitt. 

The S. banli, in order to procure tlie discount of paper by the C. bank, 
executed a contract by which it guarantied such paper, and agreed that 
any of its property which might at any time be held by the C. banic 
might be treated as collatéral to its loans, or indebtedness or liability 
to the C. bank. Seld, tb&t the C. bank was entitled to treat a deposit 
balance to the crédit of the S. bank at the time of the appointment of a 
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, f/eçBlxee ot that baak la insolveocy proceedlngs as collatéral to Its lia- 
^ Blilty then or at the maturity of the notes, and the receiyer of the S. 
' Itolr wkB entitled to recovèr only the surplus of such deposit balance 
after the lien upon It was dlscharged. 

In Ëi*or to the Circuit Court of the United States for the South- 
ern iiîgtrict of New York. ' 

Thi» yras an action by Benjamin F. Fisher, as receiyer of the 
Sprin^ Garden National Bank, against the Continental National 
Bank, to recover a balance of deposit Judgment was rendered in 
the circuit court for the défendant. Plaintiflf brings error. 

' SyUas W. Pettit, for plaintiff in error, 
Johà L. Oadwalader, for défendant in error. 

Béfore LA(X)MBE and SHIPMAN, Circuit Judges, 

LACOMSe, Circuit Judge. Plaintiff in error, who was plaintifl 
in the court below, was duly appointed receiver of the Spring Garden 
National Bank of Philadelphia on May 21, 1891. That bank was 
taken possession of by the bank examiner, by direction of the comp- 
trollçr of the currency, on May 8, 1891, it being then insolvent The 
Sprîhg Garden Bank kept a deposit account with the Continental 
National Bank of New York City, which on May 8, 1891, showed a 
balance to the crédit of the Spring Garden Bank of $6,537.87. This 
action is brought by the receiver to recover that balance. On that 
day (May 8, 1891) the Continental Bank held sundry notes, formerly 
the property of the Spring Garden Bank, amounting in the aggre- 
gâte tp $21,900, which it had theretofore discounted, and the pro- 
ceeds of which had gone to the crédit of the Spring Garden Bank 
in its deposit account. Upon leaming of the failure, the Conti- 
nental Bank transferred the balance to the crédit of the Spring 
Garden Bank on the deposit account to its crédit on the collatéral 
account, , ta which thèse discounted or rediscounted notes stood 
charged, claiming the right to hold said balance as against the lia- 
bility of the Spring Garden Bank upon the notes which it had dis- 
counted as stated. The plaintiff insisted that défendant cannot be 
permitted to do so, but the circuit court held otherwise, and to 
review its décision this writ of error is sued out. 

The able and exhaustive brief of the plaintiff in error discusses 
questions as to bankers' liens, as to set-off, and as to évidence of 
insolvenoy prior to May 8, 1891, which need not be passed upon. 
In the express written contract made by the two banks when the 
notes were discounted, we find sufficient to sustain the judgment. 
The contract in question was one prepared by the défendant bank 
on one of its printed guaranty blanks, and submitted by it to the 
Spring Garden Bank to be executed as a condition of making the 
discount requested. It was accepted by the latter, and, as ex- 
ecuted, reads as follows: 

"New York, March 24. 1891. 

"For value recelved, we hereby guaranty to the Continental National 
Bank the payment of the obligations named below, with the same efifect as 
if Indorsed by us; and the same, together with aU eosts, may be charged to 
our account if not pald when due, — demand, protest, and notice waived. 
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And we agrée that ail coUaterals or property belonging to the sald loans 
or indebtedness, or any whlch may at any time be held by or in possession 
of sald bank, may at ail tlmes be treated as collatéral to ail our loans or 
indebtedness or liablUty to sald bank, wlth power to sell tbe same at any 
broker's board, or at publie or private sale, at the option of sald bank, with 
or without notice, paying ail sueh Indebtedness and returnlng any surplus. 
Thls agreement to be contlnuing, and to bind our heirs, executors, adminls- 
trators, and assigns. [Hère follows a list of the notes.] 
"The Spring Garden Bank of Philadelphie. 

"[Signed] Francis W. Kennedy, Pt" 

Inasmuch as the first clause of this agreement provides that the 
discounted notes were to be "chargea to the account" of tte Spring 
Garden Bank "if not paid when due," and as it appears that none 
of the notes were in fact due on May 8, 1891, plaintiff in error con- 
tends that the Continental Bank had no right on that day to charge 
them to the account of the Spring Garden Bank. The mère fact, 
however, of "charging" the amount to one account or another upon 
the books is not materia]. The only question presented hère is 
whether, in view of the above-quoted agreement, the receiver was 
entitled to require payment of the balance apparently due the 
Spring Garden Bank on the deposit account on May 8, 1891, until 
the transaction initiated under the agreement had been tenninatéd, 
and the fact ascertained whether or not the Spring Garden Bank 
was debtor to the Continental Bank upon its contract of guaranty. 
It will be noted that, besides its individual guaranty of the dis- 
counted notes, the Spring Garden Bank pledges with the défend- 
ant certain property as collatéral security for their payment. Be- 
sides the spécifie collaterals and property belonging to the said 
loans and indebtedness, the Spring Garden Bank pledges any col- 
laterals or property of its own which may at any time be held by 
or in possession of the Continental Bank, stipulating that the same 
"may at ail tlmes be treated as collatéral to ail [its] loans or in- 
debtedness or liability to said bank." Any balance to the crédit' 
of the Spring Garden Bank on its deposit account with the Conti- 
nental Bank was certainly "property" of the former bank, and as 
such was on May 8, 1891, when that bank failed, pledged as col- 
latéral for any liability by reason of the nonpayment of the dis- 
counted notes then or at maturity. No reason is shown, or even 
suggested, why it was not within the power of the Spring Garden 
Bank thus to pledge its deposit balances. The contract plainly so 
pledges them, and the appointment of the receiver in no way 
changes the situation. He takes the property incumbered with ail 
the liens placed upon it before failure. It is only the surplus of 
the deposit balance, if any be left, after the liens on it are dis- 
charged, that he is entitled to receive from the Continental Bank. 
And, as the évidence shows that the amount of such liens exceeded 
the amount of the balance thus pledged, plaintiff in error is enti^ 
tled to recover no part of the deposit balance. The judgment of 
the circuit court; Is afSrmed. 
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" PISHER V. UNITED STATES NAT. BANK. 

(Circuit Court of AppeaJs, Second Qlrcuit December 3, 18^4^) 

No, 36.^ 

False Représentations— SdLVENCY ôf Bàne. ; ■ 

K., tlie président 6f the S. bank^^ iti^order to induce the U. baniî to 
discount certain pap^r, told the président of that banlt that the S. bank 
was In good conditionj whereas, at the time, the S, bank ivpas hopelessly 
insolvent, in conséquence of the malversation of K, himself. Hetd, that 
such misrepresentation constituted a fraud upon the U. bànk, and en- 
titled it to recover back from Oie S.' bank the proceeds of the paper 
discounted upon. thé faith of such misrispTesentation. 

In error to the Circuit Court of tlie United States for the South- 
ern Pistrict of New York. 

This was an action by Benjamin F. Fisher, as feceiver of the 
Spring Garden National Bank, against the United States National 
Bank, to recover a balance of déposit. Judgment Was rendered 
in the circuit court in faror of the défendant, upon a counter- 
claim, in the sum of $24.042.59, with interest and costs. Plaintiff 
brings error, 

Silas W. Pettit, for plaintiff in error. 
John Hotman, for défendant in erçor. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

LAOOMBE, Circuit Judge. The Spring Garden National Bank 
of Philadelphia was taken possession of by the bank examiner, 
by direction of the colnptroller of thé currency, on May 8, 1891, 
it being then solvent The plaiutiff in error was duly appointed 
its receiver. Among the assets of the Spring Garden National 
Bank, the receiver found upon its books an account of the United 
States National Bank of New York, which, as kept by the Spring 
Garden Bank, showed a balance due it by the United States Na- 
tional Bank of $27,530.26, which Sum this action was brought to 
recover. Upon the trial it appeared that $25,000 of the above sum 
was a crédit upon Spécial account, and it was excluded from the 
considération of the jury, because not sufficiently averred in the 
pleadings. No question with regard to it is ra,ised under this 
writ of error. As to the remaining sum of $2,530.26, the évidence 
showed that at the close of business on May 8, 1891, the balance 
in favor of the Spring Garden Bânk was 12,530.26, as shown by 
the books of the défendant. It furthermore appeared that this 
balance was the resuit of a discbutit made on March 2, 1891, by 
défendant, for the Spriùg Garden Bank, of some 19 promissory 
notes, amounting on thëir face to $44,322.25. None of thèse had 
-matured on that day, but subséquent thereto, and prior to the 
time of the trial, there had been collected on thèse notes the sum 
of $17,772.35; and it appeared that the bank held, uncollected 
and apparently uncoUectible, the remainder of the said notes. The 
Spring Garden Bank had opened an account with the défendant 
in October, 1890, and thèse particular notes were oflered for dis- 
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count on February 28, 1891. It was the contention of the de- 
fendant that the Spring Garden Bank was insolvent for five or 
sis years prior to its seizure by the bank examiner; that that 
fact was well known to its officers; and that they concealed it 
from the défendant when the account was opened and the notes 
were discounted, with the intent to defraud the défendant, which 
discounted the notes, relying upon the solvency of the Spring Gar- 
den Bank. At the close of the case, counsel for plaintiff in error 
expressly waived his right to go to the jury, and stated that he 
left it to tlie court to pass upon the question whether the de- 
fendant was thus induced to discount the notes for the Spring 
Garden Bank. The court then ruied that the money obtained from 
the discounts, and which was then to the crédit of the Spring 
Garden Bank on the boolîs of the défendant banli, was obtained 
by fraud, and, upon the défendants counterclaim, directed a ver- 
dict for défendant, against the receiver, for the balance of the 
sum thus loaned to the Spring Garden Bank, after deducting the 
amount collected on the notes, and the balance on deposit ac- 
count in the hands of défendant on May 8, 1891. 

There are eight spécifications of error, but the only point ar- 
gued upon the brief flled In this court, and therefore the only 
one which need be considered, is whether there was sufflcient évi- 
dence to show a false représentation as to the condition of the 
Spring Garden Bank, upon which défendant relied. The law of 
the case is sufflciently set forth in Railway Co, v. Johnston, 133 
U. S. 576, 10 Sup. et. 390: 

"This bank was hopelessly insolvent wlisn the deposit was made,— macie so, 
apparently, by the opérations of a firm of which the président of the bank 
was a member. The knowledse of the président was the knowledge of the 
bank. Martin v. Webb, 110 U. S. 7, 15, 3 Sup. Ct 428; Bank v. Walker, 
130 V. S. 267, 9 Sup. Ct. 519; Oragie v. Hadley, 99 N. Y. 131, 1 N. E. 537. 
In the latter case it was held that the acceptance of a deposit by a bank 
irretrievably insolvent coustituted such a fraud as entitled the depositor to 
reclaim his drafts or their proceeds. And the Anonyraous Case, 67 N. Y. 
598, was approved, where a draft was purchased from the défendants, wlio 
were bankers, when they were hopelessly Insolvent, to their knowledge; 
and the court held the défendants guilty of fraud in contracting the debt, 
and said their conduct was not like that of a trader 'who- has become em- 
barrassed and Insolvent, and yet lias reasonable hopes that by continuing 
in business he may retrieve his fortunes. In such a case he may buy goods 
on crédit, making no false représentations, without the necessary Imputa- 
tion of dishonesty. Nichois v. Pinner, 18 N. Y. 295; Brown v. Montgomei-v, 
20 N. y. 287; .lohnson v. Monell, *41 N. Y. 655; Chaffee v. Fort, 2 Lans. 
81. But it is believed that no case can be found in the books, holding that 
a trader who was hopelessly insolvent, knew that he could not pay his debts 
and that he must fall In business, and thus disappoint his creditors, could 
honestly take advantage of a crédit induced by his apparent prosperity, 
and thus obtain property which he had every reason to belleve he could 
never pay for. In such a case he does an act, the necessary resuit of which 
wlU be to cheat and defraud another, and the intention to cheat will be 
infen-ed.' And it was decided that 'in case of bankers, where greater confi- 
dence is asked and reposed, and where dishonest dealings may cause wide- 
spread disaster, a more rigid responsibillty for good faith and honest deal- 
ings will be enforced than in the case of merchants and other traders,' and 
that 'a banker v.'ho is, to his own knowledge, hopelessly insolvent, cannot 
honestly continue his business and reçoive the money of his customers; 
and, although having no actual intent to cheat and defraud a particular 
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customer, be wlll be held to bavo Intended the iuevltable conséquences of 
hls act, f. e. to cheat and defràud àll persons whose money he recelves, and 
whom he fails topay before he Is compelled to stop business.' " 

It will be remembered Ihat the plaintiff did not ask to go to 
the jury upon the question of fraud, but was "perfectly willing 
to leave it to the court" ; and, where questions of f act are lef t to 
the trial court, its flndings are binding in the appellate court, 
"if there be any évidence to Support them." Runkle v. Burnham, 
153 U. S. 216, 14 Sup. Ct 83T, 

In the case at bar, Kennedy, the président of the Spring Gar- 
den Bank, made the arrangements for rediscount of its paper with 
the président of the United States National Bank in October. At 
that timè he stated that his bank "was in good condition, and 
was only temporarily pressed, by reason of the close money times, 
and the Baring troubles coming on." The évidence shows, not 
only that the bank was insolvent for five or six years before it 
closed its doors, but that at the very time this statement ' was 
made its capital and surplus were ail gone, and possibly 25 per 
cent, of its deposit; and this condition of affairs had been brought 
about by the malversation of Kennedy himself, who had misap- 
plied the funds of the bank to his own use, and made false re- 
turns to the comptroller pt the currency, and is now serving a 
term of imprisonment, upon conviction for his crime. Under thèse 
circumstances, it will not do to say that there was a reasonable 
hope of the bank's retrieving its fortunes, upon the theory that 
if Kennedy was solvent he would probably repay to the bank the 
sum of which he had plundered it. The décision of the circuit 
court is within the authority of Railroad Co. v. Johnston, supra, 
and should be afiSrmed. The objection that the original notes 
discounted were not returned or tendered seems not to hâve been 
raised below. Judgment afflrmed. 



WITTKOWSKI V. HARKIS et aL 
(Circuit Court, W. D. North Carollna. October, 1894.) 

1. Factohs— Déi, Credbbe Commissions. 

The right to a del credere commission exists only when expressly con- 
tracted for, and extends only to sales on crédit 

2. Pleading— Relief not Asked. ,., ^ ,. ^ ^ 

Under Code N. C, allowhig judgment for any relief to whlch the facts 
alleged and proved entitle a party, one may sue on an express contract, 
and recover on att Implied obligation. 
8. Factors— AccoTTNT Cdrrbnt— Renbition— Failube to Object. 

In an action at law by a factor against ils principal, Involvlng accounts 
of deallngs between them, évidence that an account current rendered by 
plaintlfC to défendant had not been objected to within a reasonable time 
Is admissible to show an admission of its correctness, but is to be con- 
Bldered with the circumstances attending their previous dealinga, tending 
to show thelr feellngs and relations with each other. 

4, Samb— Advancements— Intbbbst. 

Where a factor guaranties his principal the cost ol goods conslgned to 
the factor, and at the same time furnlshes the principal money to secure 
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part of such amount, the factor is not entitled to Interest thereon, but if 
there is no guaranty, and tlie advancement is made as a loan, the factor 
is entitled to interest,— tlie amount to be determined by ttie fact that the 
proceeds of sale, as recelved by the factor, should flrst be applled to neces- 
sary expansés and commissions; then to interest and principal of the ad- 
vancement; any balance of the advancement remaining to bear interest 
till fuUy paid. 

6, Sâmb. 

Where a factor maires advancements as a loan to his principal in 
America, on goods to be conslgned the factor for sale in Australia, the 
rate of interest is that allowed at the place where the loan is made, 
unless It is expressly provlded that It be repaid in Australia -with the 
Interest there allowed. 

6. Samb— CoNTEACTS— Sole Agency— MAUtrPACTUKED Tobacco. 

Under a contract by which plaintiff was to be defendant's sole agent 
in Australia for sale of manufactured tobacco, to be manufactured in a 
pârticular manner, he was not entitled to commissions on stemmed leaf 
tobacco put up in small pacliages and conslgned to another person in 
Australia, there to be manufactured by the purchasers Into cigars and 
cigarettes. 

An action at law to recover a balance of an account current 
dnly rendered, alleged to be due plaintiff, as factor of défendants, 
for cash advancements and commissions on the sale of certain ship- 
ments of manufactured tobacco conslgned to him by défendants for 
sale in the Australian provinces and New Zealand. 

L. M. Scott and Billard & King, for plaintiff, 
Mebane & Scott, P. D. Johnston, and James E. Boyd, for défend- 
ants. 

DIOK, District Judge (charging jury). The défendants concède 
that the paper writing styled "Public Notice" was executed by 
them, and duly constituted the plaintiff as their sole factor to make 
sale of their manufactured tobacco in the Australian provinces and 
New Zealand. If no further express contract had been made by 
the parties, the law would hâve implied a contract that the factor 
should employ reasonable effort, in the market of consignment, to 
make a fair, honest, and profitable sale of the tobacco, and faithfully 
and promptly render a full and correct account of his dealings, and 
remit to défendants net proceeds of sale, after deducting proper ex- 
penses, cash advancements, and such commissions as were usually 
retained by factors for similar services in the markets of sale. Both 
parties insist that there was a further express contract made by 
them before the tobacco was manufactured and shipped to Australia, 
but they very materiaUy difïer as to the tenus of such contract. 
As the parties do not agrée as to the express terms of their con- 
tract, and the évidence is conflicting, you will hâve to ascertain 
the terms from tiie prépondérance of the évidence introduced by the 
respective parties. In order to assist you in performing your diffi- 
cult and important duty, I will endeavor to give you a brief out- 
line of the contentions and views of the parties, as they appear 
in the pleadings, the évidence, and the argument of counsel. 

The plaintiff insists that the express contract contained the 
following terms of positive agreement: First. That he was to be 
the sole factor of the défendants for the sale of their manufactured 
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tobaccô In: the Atistralian proViïices and New 55ealand, and was to 
reçoive, by way of compensation, 5 par cent, commissions on pro- 
oeeds of sale, — 2^ per cent, del credere commissions, and 2^ por 
cent, fop necessary expenditures and cash advancements wMcli 
might be made to défendants in the course of dealings. Second. 
That the tobacco was to be manufactured at the lowest possible 
cost ppice, and so invoiced to him at the port of consignaient; was 
to be, in quality, manner, and style of manufacture, in confonnity 
with certain fumished samplea, under express directions given 
by him to Alex. Wells, the forëman agreed upon by both parties. 
The plaintiff fully advised the défendants, and they clearly under- 
stood, that no other Idnd of manufactured tobacco could be succes- 
fuUy brought into compétition with other brands of American 
tobacco Ivhich had already acquired high réputation in the màrkets 
of Australia and New Zëaland. Third. That the flrst shipment of 
tobacco was to be of the amount, kind, and quality as set forth in 
a writtep agreement of défendants, drawn up and signed for them 
by their boolckeeper, Hurdle, and delivered to plaintiff in their 
présence, and with their approval and consent. It was at that 
time furthier agreed that no other shipment was to be made until 
the plaintiff had testéd the Australian markets, and had given 
express order for further manufacture and shipment; and de- 
fendants expressly agreed to sustain ail loss that might be incurred 
by the dangers of the sea, — ^by incidental damages to tobacco on 
the voyage, and by failure of successful compétition in the markets 
of Australia af ter reasonable exertions had been made by plaintiff ; 
and he was only liable for the usual légal responsibilitjes of an 
honest and diligent commercial factor, except when he had sold 
on crédit nnder his del Credere commission. Fourth. That at the 
time when the con tract was made there was no agreement for any cash 
adtaneements by the plaintiff, but at a subséquent time, when the 
flrst lot of tobacco was nearly manufactured for shipment, plaintiff 
agreed, as a favor to défendants, and at their urgent request, to 
advance £1,000, and gave them aletter of crédit on a bank in London, 
which enabled them to draw for that amount; and they expressly 
agreed to pay 10 per cent interest on such cash advancement, which 
rate of interest was allowable by the laws of Australia, the place 
where the money was to be repald out of the proceeds of the con- 
signed tobacco. Fifth. That he did not order the manufacture and 
shipment 6î the second lot of tobacco consigned to him, in Aus- 
tralia, in a few weeks after the flrst shipment; and he did not au- 
thorize the second draft of £1,000 drawn by défendants on the bank 
in London, aa he had no funds in bank to meet such draft, and he 
would ilôt hâve honored and paid the same, except upon the earnest 
and urgent request of défendants contained in the letter introduced 
in évidence by plaintiff, showing that they knew that they had no 
authority to draw, and agreeing to pay additional compensation for 
advancement Sixth. That the two shipments of tobacco consigned 
to plaintiff were invoiced at a largely excessive cost price, and were 
not of the quality, maiiher, and style of manufacture agreed upon; 
and, by reason of their excessive invMced cost price and inferior 



WITTKOWSKI r. HAEBI8. 715 

quality, they were not suitable to be brought into successM com- 
pétition with other, clieaper, and better manufactured American 
tobacco, of long-established brands, wMch had acquired readiness 
of sale in the markets of Australia and New Zealand. That plain- 
tiff, in a few days after consignments were received, fuUy informed 
the défendants by letter (a c :py of which. was shown in évidence) 
that the tobacco was not manufactured in accordance with the 
terms of their contract, was not suitable for ready and remunera- 
tive sale, and that he would hold the same subject to their order, 
upon repayment of cash adTancement and interest. That défend- 
ants, in a subséquent letter in reply, requested him to make sale 
of the tobacco to the best advantage, and save them from as much 
loss as possible. That plaintiff at once undertook to comply with 
such request, and made the most careful and diligent efforts, by 
frequently traveling thousands of miles in trying the varions and 
widely separated markets of Australia and New 2^aland. Seventh. 
That défendants, without the knowledge and consent of plaintiff, 
and in gross violation of their contract with him, sold or consigned 
large shipments of manufactured tobacco to other persons in Aus- 
tralia and New Zealand; and he insists that under the terms of said 
contract he is entitled to r-ecovèr 5 per cent, commissions on the 
proceeds of sale realized by défendants from such shipments. 
Eighth. That, although plaintiff has declared in this action upon a 
spécial contract made prévious to the manufacture and shipment 
of the tobacco by défendants, he is still entitled to offer évidence 
of the acts and correspondence of the parties tending to show sub- 
séquent changes and modifications of such contract; and, if the 
exact terms of the original contract are not fully established to 
the satisfaction of the jury, he may yet recover judgment for any 
relief to which the facts alleged and proved entitle him, although 
not demanded in his prayer for relief. 

Défendants' view of the case : The défendants insist, by way of 
défense and counterclaim : First. That the paper writing oiîered in 
évidence by plaintiff, purporting to be signed by them, is no part of 
their contract, as it was written, under the sole direction and dicta- 
tion of plaintiff, by their bookkeeper, Hurdle, and was by him signed 
in their name and delivered without their knowledge and assent, and 
without any authority vested in him. Second. That the terms of 
the contract between the plaintiff and défendants were not in 
writing, but consisted of oral agreements deflnitely made and mutu- 
ally understood by the parties. They were made with the view of 
establishing a continuons trade in tobacco in the Australian prov- 
inces and New Zealand for the mutual beneflt of the parties, and 
was to be kept up by fréquent consignments of tobacco to the plain- 
tiff, manufactured in accordance with certain directions given by 
him, as he alone had knowledge of the kinds of tobacco that could 
be readily and profltably sold in such markets. Third. That the 
plaintiff carefully examined the large stock of leaf tobacco in the 
factory of défendants, and said that the material was of very fine 
quality, and if properly manufactured, in accordance with his direc- 
tions and the furnished samples, it would be remarkably well suited 
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to 1^1^ i4ii8tralian markets, and would, under hîs management and 
sale» net défendants 56 cents per pound; and he agreed to guaranty 
cost priçe of 40 cents per pound, which, at his suggestion, had been 
carefnlly made, and was expressly agreed upon in the contraet. 
That to secure the proper manufacture of the tobacco the plaintiff 
went tp Bichmond, Va., and pi-ocured the services of Alex. Wells 
as manager, and recommended Mm to défendants as a very intelli- 
gent and skillful manufacturer, who had, by long expérience, 
acquired the peculiar knowledge that qualified Mm to manufacture 
tobacco suitable for the Australian markets. That défendants 
employed Mr. Wells as manager at a large salary, and gave Min 
entire charge of the manufacture of the tobacco to be shipped to 
plaintiff, and, at considérable expenditure, purchased new machinery 
which he suggested and required. Pourth. That the contraet con- 
tained no express stipulations as to rate of commissions to be paid 
plaintiff for negotiating sales, but it was fully understood between 
the parties liiat the plaintiff would obtaia satisfactory compensation 
for his services out of the profits that would be realized by Mm over 
and above the price which he assured défendants that they would 
receive from the sale of the tobacco. Fifth. That the tobacco 
shipped to the plaintiff was mannfactured out of the fine quality of 
leaf tobacco, wMch had been examined with entire satisfaction by 
the plaintiff, and was carefully and sMIlfully manufactured under 
the direction of Mr. Wells, and was of the quality, manner, and style 
of the furnished samples. Sixtll. That, after the manufacture of 
the first lot of tobacco for sMpment was nearly completed, the 
plaintiff again visited their factory, and carefully examined the 
bpxes and contents, and said that they were manufactured in 
accordance with Ms directions, and were entirely satisfactory, and 
çordially assured them that they had accomplished in 60 days results 
that had required Williams 10 years to acMeve. That plaintiff was 
so much pleased with their work that he then voluntarily offered to 
advance funds to the défendants to enable them to carry out their 
contraet with Mm, to the ainount of the three-fourths guarantied 
cost price of tobacco, and gave them a letter of crédit on a bank in 
London. Under such letter of crédit, they obtalned £1,000, as the 
three-fourths advancement of cost price agreed to be made on the 
flrst sMpment of tobacco. That, in accordance with the express 
tçrms of their contraet, they made a second sMpment of tobacco, and 
again drew on the bank in London, and promptly obtalned another 
£^000> — the three-fourths cost price of the second sMpment Seventh. 
That défendants made no express contraet with the plaintiff to 
pay him 10 per cent, interest on cash advancements, and they insist 
that, if they should be held liable for interest on money advanced 
to insure the payment of the plaintifl's guaranty of cost price, then 
they are only liable for such rate of interest as is regulated by the 
laws of this state, — the place where the advancements were made, 
and where the money was employed by the défendants in carrying 
out their contraet with plaintiff j and where the défendants could 
only readily recover satisfaction upoh the plaintiff's contraet to 
guaranty cost price. Eighth. That both lots of tobacco were 
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tr ily învoiced at cost price, and properly sMpped in conformity wîth 
«ontract, were heavily insured for beneflt of plaintiff, and reached 
port of destination in flne condition, and that the failure of ready 
sale at remunerative priées was caused by tlie unfaithful and f raud- 
ulent management of the plaintiff, and his bad réputation among 
purchasers and reliable business men in commercial circles. Ninth. 
That défendants never sold or consigned any manufactured tobacco 
to other persons in Australia or New Zealand, but sold and con- 
signed several lots of leaf tobacco to a party in New Zealand, pre- 
pared for the purpose of manufacture into cigars and cigarettes, and 
not for the purpose of immédiate sale to consumers. Tenth. That 
the plaintiff having declared upon an express contract, and in his 
subséquent pleadings having relied upon such contract as still exist- 
îng and unchanged, and having, in his complaint, demanded no other 
relief, as was allowable at common law in an action of assumpsit, 
he is not entitled to recover in this action unless he proves such 
spécial contract to the satisfaction of the jury. Eleventh. The de- 
fendants insist that in their counterclaim they are entitled to recover 
the cost price of the tobacco manufactured and shipped to plaintiff 
under the express contract of guaranty made by him as an induce- 
ment to such manufacture and shipment, and also for damages sus- 
tained by them by reason of loss of profits on the sale of the tobacco, 
occasioned by the unfaithful and fraudulent conduct of plaintiff in 
the management of their business in a f oreign and distant market. 

Gentlemen of the jury, the court has presented to you a brief but 
suflacient statement of the views and contentions of the parties to 
this action. You must carefully consider and détermine the merits 
of this controversy from a prépondérance of the conflicting évidence. 
To enable you to do so eorrectly, certain issues of fact hâve been 
prepared bycounselof both parties, with the approvalof the court, 
which présent in direct and intelligible form the questions of dispute 
involved. To guide you in your délibérations, I will now state 
some rules of évidence and modes of procédure which hâve been 
devised and observed by courts of justice in ascertaining the terms 
of unwritten contracts when the évidence of the respective parties 
is in conflict: 

First You must détermine the credibility and weight of the évi- 
dence by carefully considering the proved gênerai character of the 
witnesses, the manner in which they hâve testifled, their personal 
interest in the resuit of the controversy, and the motives by which 
they may hâve been influenced. 

Second. You must inquire into the purposes of the parties in 
making the contract, the relation intended to be establisbed between 
them, and the beneftts which they respectively expected to realize. 
In doing so, you may consider the circumstances surrounding the 
transaction calculated to throw light upon the subject, and show the 
intentions of the parties. On this point, I will briefly call to your 
attention the gênerai scope of the évidence offered by the parties. 
The évidence of the plaintiff tends to show that he had resided in 
Australia 44 years as a commission merchant engaged in the sale of 
ttobacco, and during that period had often visited America for the 
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Burpo|(Eî©jftqbtaining coneignmeats of tobacco for saJëoil commission^ 
9A^:|iili jprQCTiireâ numerous eoûsigriments from manufacturers io 
ïJtefeipoudi«flid Petersburgh, Va.; that he had been agent foÉ the sale 
oï : WilHamsl brands of tobacco, wbicli had acquired considérable 
popiilîirity i» aiustralian marketis, and such agency bad been dis- 
çontimied; that in tbe spring of:1888 he came to Eiehmond, Va., for 
the pBiçpose of securing the manufacture and consignment of new 
brandSi#f itobaceo, with which he could successfully compete witli 
the TVîllJiams brands; that he had no intention of goirtg to Reidsville, 
3J. Ù., HQtil the défendants sought him in Eiehmond, and induced 
him toifypidt their factory to examine their leaf stock, and their 
metl^f ftsd facilitiesof manufacture; that he fully advised défend- 
ants that tobacco of a certain qualily, manufacturedinto plugs which 
could>l:»eirp?^®perly cutoff for smokîng, was the only kind suitable and 
readiiy sajable in Australia, as the people principally used tobacco- 
for smçbi»g.j that he examined the défendants' Stock of leaf tobac- 
co, wga: pîeâsed with its quality, furnished samiplés, and gave full 
direçtiion as to the manoier of manufacture, andsecured them the 
services jof Alex. W«lls às manager, whom he believed, from former 
expeidejiciçj to be fully qualifled for the objects contemplated; that 
he infoimed défendants of the diflOiculties and risks of bfinging new 
bçands^of: tobacco into compétition in tbe markets with old and 
well-estab3isl!i«d brands;- that défendants were very anxious to 
make ai -yjçjQtiLre in the Austrailian markets, with aview of obtaining 
a lucral^TQ; trade in future, resulting in large profits, and they ex- 
pressedentijje willingnessto incur ail the diflculties and risks of a 
flrst expeÉiwent; that défendants readily agreed to pay him, by 
way of coimpensation, 5 per cent, commissions on sales,-— 2| per cent. 
del credeïiô commissions,; and 2| per cent, on any cash advancements; 
that ajEtçHithe flrst lot of tobacco was manufactured he loahed £1,000 
to defe3id*lt6l, at their urgent réquest, and they expressly agreed to 
pay liin^-lQ per cent, interest on such advan cernent until repaj'ment 
was;mftteî >' ; ■■■? :'../■•.■ • ■• ' ■• 

The eyijd^ce of défendants tends to show a state of f acts and 
circumstaflfjes, in most respects, différent from the évidence of the 
plaintlft: That plaintifE examined and was fully satisfled with the 
tobacco afterit was manufactured from the stock of leaf tobacco 
which he had pçeviously sieen and approved, which had been manu- 
factured in «pnformity with his furnished samples by a skillful 
manager of his own sélection, and he assured défendants that to- 
bacco would net them 56 cents per pound in the niarkets, and ex- 
pressly guarantied the payment of cost price of manufacture, and 
voluntarily offered to advaûce three-fourths of such guarantied cost 
price, and gftve them a letter of crédit on a bank in London, by which 
they were «nabled toobtain £2i000,'^the three-fourths cost price 
of the tob*eco manufactured and shipped by theim to plaintiff in 
AustxaUaijthat no stipulation was required or made as to commis- 
sions op ppoceêds of sale, or as to interest on cash adv&ncements, 
and at reqU'est of plaihtijÉ .the tobacco on shipment was largely in- 
sured byriJefendants for his beneflt. t. 

The e^dence which I have brieflyreçapitulated tends: to show 
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the terms of the first contract made by the parties. There was 
other évidence upon the same points, which you probably recoUect 
and will f ully consider, and you must not regard as unimportant 
because I hâve not called the same to your spécial attention. I 
bave only attempted to give the gênerai scope of the évidence. 
You should also consider the subséquent acts and correspondence 
of the parties as proper évidence to enlighten your minds as to 
the construction and interprétation put upon the original contract 
by the parties, and as to the changes and modiflcations subse- 
quently made by them as variations in substitution of some of the 
terms of their flrst contract. You should also consider the prob- 
ability and reasonableness of the terms of the contract as respec- 
tively contended for by the parties, in the light of ail the circum- 
stances that appear in évidence as to their objects and business 
relations and transactions. The contract, as contended for by the 
plaintifE is, in most respects, similar to those implied by law, or 
usually made in commercial transactions between principal and 
factor when goods and merchandise are consigned for sale in home 
or foreign markets. If you find the terms of the contract as con- 
tended for by défendants, then the plaintiflf, by his express guar- 
anty, assumed the responsibility of a purchaser, to the extent of 
the cost priée of manufacture, the expenses of shipment, and the 
dangers and damages of the voyage. If plaintiff guarantied that 
défendants should realize 40 cents per pound on the tobacco, they 
were entitled to sdch amount as soon as the tobacco was manu- 
factured and delivered to the common carrier to be transported 
to the place of consignment; and such sum could not be diminished 
by subséquent expenses, damages, and failure of remunerative sale 
in the Australian markets. If such were the terms of the contract, 
the défendants were very fortunate and skillful in negotiating an 
arrangement with an old and experienced factor, by which they 
could make a first venture in finding a new and désirable foreign 
market. They were safe as to cost priée of material and manu- 
facture, secured by cash advancements; and they incurred no liabil- 
ities for commissions or interest on advancements, and no risk, 
except as to profits over and above cost price. 

Gentlemen of the jury, I will now give you instructions upon 
some légal questions which hâve been ably discussed by counsel 
during the progress of this long, extended trial. I bave already 
instructed you as to the nature of the contract which the law im- 
plies between principal and factor when the parties bave not made 
an express contract embracing ail the terms of their agreement, 
on entering into such Relations with each other. 

In this place I deem it proper to explain to you the nature of a 
del credere contract of agency, as such contracta hâve not been 
much considered in the courts of this state. A del credere factor 
is one who, in considération of a higher compensation, expressly 
engages to pay to his principal the price of ail goods sold by him- 
self, if the purchaser fails to do so. This obligation always arises 
tmder an express contract, and is not implied by law. If the goods 
are sold for cash, and he receives the purchase money, he is not 



7^0 FBDSBAIi BEPOBIEB, VOl. 64. 

efttitled to del credeiie commissioiis, as he incurred no persanal 
liatoiJity of payment to his principal, and the del credere contract 
was wthout eonsideration as to such cash paymente. 

The çounsel of défendants insisted that the plaintiff having de- 
clared Qn an express contract, and without asking relief upon any 
impliedj promise or obligation, he cannot recover unless he has 
prored to the satisfaction of the jury the spécial cause of action 
stated in his complaint This strict rule of common-law pleading 
has bee^ abolished by the code System adopted in this state, and 
the new and more libéral rule of pleading has been established, 
"that a pajpty may recover judgment for any relief to which the facts 
alleged. and proved entitle him, although not demanded in his com- 
plaint," 

The plaintiff întroduced évidence tending to show that he com- 
pleted the sales of ail tobacco consigned to him in May, 1891, and 
he promptly advised défendants of his action; and in March, 1892, 
— 10 mQiiths afterwards,-T-he sent them by mail an account current, 
showing a balance due him, and received no reply making objec- 
tions. The plaintiff, in his personal testimony, gave reasons for 
his long delay in sending his account current after his letter advis- 
ing défendants of the closing sales of their tobacco in May, 1891. 
There is much évidence tending to show that the previous deal- 
ings between the parties had not been harmonious and satisfactory, 
but far qtherwise. The counsel of plaintiff now insist that the ac- 
count current so rendered without objection should hâve the force 
and effect of a stated account Courts of equity, in adjusting mu- 
tual dealings between merchants, established the rule that the ren- 
dition of an account, and its rétention by the party to whom sent 
without objection within a reasonable time, should hâve the force 
and effect of a stated accoupt, and be presumed correct until the 
contraiy is clearly made to appear. This rule is also applied in 
equity iij adjusting account of a factor with his principal, upon the 
ground that such business relation is of a confldèntiàl character, 
and it is the légal duty of an agent to render prompt and correct 
account of his dealings, and the conduct of the principal is generally 
construed liberally in favor of the agent. A principal who is 
promptly advised of acts done by his agent must give notice of 
dissent within reasonable time, or his silence will give rise to a 
presumption that the agent's reported acts are assented to and 
ratifled. Such presumption may be fully rebutted by évidence that 
the previous dealings between the parties had not been confldèn- 
tiàl, harmonious, and satisfactory, and that the agent had control 
of the property of the principal, who had no means of adéquate 
relief as to ^ropgful acts of his unfaithful and dishonest agent in 
a distant and foreign market In trials at law involving accounts 
of dealings between parties other than merchants, the rule appli- 
cable to most; içases is that where an account current has been ren- 
dered by one party, and no objection has been made by the other 
within a reasonable time, évidence of such fact is admissible to 
show an implied admission of and acquiescence in its çorrectness, to 
be considère^ by a jury under ail the circumstancea atteuding the 
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previous dealings between the parties tending to show their feel- 
ings and relations with each other. 

The défendants admit that they obtained £2,000 from plaintiff, 
but they insist that such money was received by them as a partial 
payment under the plaintiff's agreement to guaranty the cost price 
of the manufactured tobacco consigned to him. If you should flnd 
that the plaintiff guarantied the cost price of the tobacco, and such 
cash advancements to secure the payment of the three-fourths 
amount of cost price to induce shipment, then he is not entitled 
to recover interest, for when the tobacco was shipped and con- 
signed to him the défendants could properly apply the money re- 
ceived by them in partial payment of the guarantied cost price. 
Such payment cannot be regarded as advancements made by a 
factor, to be accounted for, with interest, on final settlement of the 
dealings of the parties. If you should flnd that such advance- 
ments of money were made as a loan to the défendants, to be repaid 
by proceeds of the consigned tobacco, and be accounted for in the 
future dealings of thé parties, then plaintiff was entitled to in- 
terest until he received payment of this loan from proceeds of 
sale of tobacco. The proceeds of sale, when received from time to 
time by plaintiff, should hâve been applied in his accounts cur- 
rent, first in payment of his necessary expenses and commissions, 
and then to the interest and principal of the cash advancements; 
and, if insulHcient for full payment, he would be entitled to in- 
terest on any balance that might remain until the loan was fully 
discharged. 

The plaintiff is not entitled to recover the amount of interest 
which he claims unless you flnd that the contract of loan expressly 
stipulated that the borrowed money was to .be repaid in Australia 
at 10 per cent, — the rate of interest allowable by the laws of that 
country, When there is no express contract for the payment of in- 
terest, the légal obligation of a contract of loan is repayment of the 
money at the place where borrowed, at the rate of interest which the 
local law allows, as an incident to the debt; and if thé money is 
not repaid the créditer is entitled, in an action at law, to recover his 
debt, with such interest assessed as damages for the détention of the 
money. Interest is not strictly a part of a contract of loan, unless 
expressly stipulated for in the terms of the contract. In every 
forum a contract is governed by the law with a view to which it 
was made. Contracts made in one place, to be performed in an- 
other, are to be governed by the laws of the place of perform- 
ance; and, if such laws allow a higher rate of interest than those 
of the place of the exécution of the contract, the parties may ex- 
pressly stipulate for such higher rate of interest, and the contract 
will be valid and obligatory. 

The plaintiff claims that under his contract with défendants he 
was to be their sole agent for the sale of manufactured tobacco in 
the Australian provinces and New Zealand, and that he is entitled 
to recover 5 per cent, commissions on the proceeds of tobacco which 
the défendants admit that they sold and consigned to a party in New 
Zealand. The évidence tends to show that such tobacco was stem- 
v.64F.no.6 — iô 
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mèdiàiid put up in packages of 12 or 15 pounds weight, and 
was not prepared for sale in the marTiet to consumera as manu- 
fatitiuf^ tobacco, but was intended to be manufactured by the 
purclxasePs into cigars and cigarettes; Under our strict internai 
revende lawB, the défendants might be regarded as manufacturera 
of su<^ *obacco, and heM liable to pay spécial taxes; but I think 
that, -Bnder a fair construction of their contract, they are not liable 
to plaiûtiff for commissions if the tobacco put up by them, and sent 
to Niew Zealand, was prepared and intended for sale to manufac- 
turei'eiof cigars and cigarettes, and not to immédiate consumers. 
Thé parties to this action made a contract about tobacco of a par- 
ticular quali<y, to be manufactured in a manner and style suit- 
able tb the Australian market, and in conformity with certain fur- 
nished samples. The reasonable object of their contract, in référ- 
ence tO dther commissioûmerchants, was to prevent défendants 
from sèïlingsimilar manufactured tobacco to consumera, or making 
consigïïinents to other commission merchants who would be com- 
petitors of plaintiff in the markets of Australia and New Zealand. 

Gentlemen of the jury, If a prépondérance of the évidence satisfles 
you that the contract and deaJings of the parties were as alleged by 
the plaintift in his pleadings, and supported by his personal testi- 
mony and the voiuminous correspondence with the défendants, then, 
in your adjustment of the matter, he is entitled to 5 per cent, com- 
missiohs on the proceeds of sale of tobacco, 2J per cent, commissions 
on del «redere sales, 2J per cent, on moneyadvancedbyhim for neces- 
sary expenditures as factor, and aiso to the payment of any balance 
that raay be due him on the £2,000 adrançed as a loan to défendants, 
with 10 per cent, interest on same, after deducting, at the time when 
received, the proceeds- of sales of tobacco consigned to him by de- 
fendant* If a prépondérance of the évidence satisfies you that the 
contract and dealings of the parties were as alleged by défendants 
in their answer and coùnterclaim, supported by their personal testi- 
mony, the testimony of many other witnesses, and the written cor- 
respondeùce with plaintiff, then, in your adjustment of the contro- 
versy, th^ are entitled to recover on their coùnterclaim the balance 
of the gnarantied cost price of the tobacco consigned to plaintiff, 
and the expenses of shipment, after deducting the £2,000 advanced 
them, without interest, as the money was a partial payment of the 
gnarantied cost price. The défendants are not liable for commis- 
sions On salefli, as the évidence shows that the gnarantied cost price 
and expenses of shipment hâve not beenî realized by them. 

Gentlemen of the jury, I hâve now performed my part in this trial 
as fairly and justly as I could, and I feel confident that you will 
patiently ànd honestly ôndeavor to render a verdict in accordance 
with the weight of the évidence, and in compliance with the légal 
instructions ^én by the court. 
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INTERSTATE COMMEECB COMMISSION V. DELAWARE, L. & W. E. 

CO. et al. 

(Circuit Court, N. D. New York. December 3, 1894.) 

Interstate Commerce Commission— Poweb of Coubt oveb Okdebs of Com- 
mission— Keheabing. 

Complainant moved for a rehearing, in proceedings to enforce an order 
of the Interstate commerce commission, upon a certificate of tlie commis- 
sion stating, in substance, that, in making tlie order ■which the court was 
asked to enforee, the commission did not design to make one so broad 
as its terms Import. Held., that the court could not substitute, for an 
order actually made, one such as the commission might or should hâve 
made, or such as the commission intended to, but failed to, make. 

Motion for a rehearing upon pétition to enforce an order of the 
interstatè commerce commission. 

John D. Keman, for interstatè commerce commission. 
Frank Loomis, for Delaware, L. & W. E. Co. 

WALLAGE, Circuit Judge. Upon a certificate of the interstatè com- 
merce commission, stating, in substance, that, in making the order 
which the court ,is asked in this cause to enforce, the commission did 
not design to make one so broad as its terms import, the complainant 
has moved for a rehearing of the cause. The court cannot substitute, 
for an order actually made, one such as the commission might or 
should hâve made, or such as the commission intended to, but 
failed to, make. This court has no revisory power over the orders 
of the commission. Its function in a proceeding like this is merely 
to inquire whether the respondents, the common carriers, hâve re- 
fused or neglected to perform any lawful order or requirement of the 
commission. It cannot undertalte to décide whether the respondents 
hâve violated one which the commission might hâve lawfuUy made. 
It is not a violent presumption that if the order had been, in terms, 
one such as the cominission intended to make, the respondents 
would hâve contested its propriety, and refused to obey it. But such 
an issue is not hère. As framed, the respondents, in my judgment, 
were justifled in refusing to obey it. It is much to be regretted that 
the real controversy between the Minnetto Shade-Cloth Company and 
the respondents is not presented by the application to enforce the 
order made by the commission, and that the parties hâve been sub- 
jected to the delay and expense of trying an extraneous issue; but 
the misfortune is not remediable by a rehearing, and a rehearing is 
therefore denied. 



INTERSTATE COMMERCE COMMISSION v. DELAWARE, L. & W. R. 

CO. ©t al. 

(Circuit Court, N. D. New York. December 3, 1894.) 

Interstate Commbkcb Commission — Enfobcement dp Order. 

An order of the Interstate commerce commission prohlbited rallway 
carriers from charglng any greater compensattoc for the transportatlon of 
window shades of any dëSCriptlon^whether the cheap article, worth $3 
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pçr dçizen, or the hand-decoratedartlde, worth $10 per pair— tban the third- 
* daiss raté, tire rate charged for the transportatlon of the materials used 
In maMhg wlndow shades. Seld, upon pétition to enforce compliance wlth 
the order, that the court would refuse to enforce such order, ignorlng as 
It dld the élément of the value of the service In flxlng the reasonable com- 
pensation of the carrier, and denylng him any rémunération for addltlonal 
riak. 

TMs was a proceeding, under section 16 of the act to regulate 
Interstate commerce, by pétition to enforce compliance with an order 
of the interstate commerce commission which directs that the rail- 
way carriers, the respondents, "wholly cease and desist and thence- 
forth abstain from charging, demanding, collecting, or reoeiving any 
greater compensation for the interstate transportation of window 
shades, plain or decorated, mounted or unmounted, when packed in 
boxes, lian they or either of them contemporaneously charge or 
receive for like service rendered in the transportation of commodities 
enumerated as third-class articles in the classification of f reight arti- 
cles established and put in force by them upon their several lines 
of railroad." The cause was heard upon the record of the proceed- 
ings before the interstate commerce commission at the complaint of 
AlansoB S. Page and others, doing business at Minetto, N. Y., 
under I3ie copartnership name of the Minetto Shade-Cloth Company, 
and ùpôû dépositions taken in the cause. 

John p. Kernan, for complainant. 
Frank Loomis, for respondents. 

WALliAOE, Circuit Judge. The order of the Interstate commerce 
commission which the court is now asked to enforce prohibits the 
railway carçiers, the parties respondent, from charging any greater 
compehsation for the transportation of window shades of any de- 
scription — whether the cheap article, worth $3 per dozen, or the 
hand-decorated article, worth |10 per pair — than the third-class 
rate, the rate charged for the transportation of the materials used 
in making window shades. Such an order, in my judgment, ignores 
the élément of the value of the service in fixing the reasonable com- 
pensation of the carrier, and dénies him any rémunération for ad- 
ditibnal risk. I cannot regard it as justifiable upon principle, and 
must refuse to enforce it. The pétition is dismissed. 



UNITED STATES v. DBBS et al. 

UNION TRUST CO. v. ATCHISON. T. & fc,. F. R. CO. 

(Circuit Court, N. D. Illhiois. December 14, 1894.> 

1. COÏlTBMPTS-PSbcEtBDrNG IN EquITT— CONCLUSIVBNKSS OF AnSWEK. 

In proceedlngs for contempt in equity, a swom answer, however fnll 
and uneqnlvp<;fl,.is not coiiçluslye, even In the case of a stranger to the 
bill for thé tnjiinctlon which has been vlolated. 
3. Samb— Justification— Irkkgulabities, 

\Yhe^ a court had jurisdiction of an injunction suit, and did not ex- 
qeed Ite powers tliereln, no Irregularity or error in the procédure or in 
the order can Justify disobedience of the writ 
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8. Same. 

In a proceeding for contempt In disobeying au Injunction, the sufflciency 
of the pétition for the injunction, in respect to matters of form and 
averment merely, cannot be questloned. 

4. EquiTT Jdrisdiction— Restbaining Public Nuisance. 

Equity has jurisdiction to restraln public nuisances on bill or Informa- 
tion flled by the proper officer, on behalf of the people. 
6. Contempt — Tbial by Co^rt. 

Though the same act constitute a contempt and a crime, the contempt 
may be tried and punished by the court 

6. CoMBiNATiONs IN Rbstbaint OF Intebstatk Commerce — Scopb op the 

STATDTE— CONSPIKACY. 

Act July 2, 1890 (26 Stat 209), S 1, declaring lUegal "every contract, 
combination In the form of trust, or otherwise, or consplracy" In re- 
straint of trade or commerce among the states, or wlth foreign nations, 
Is not aimpd at capital merely and combinatlons of a contractual nature, 
which by force of the title, "An act to protect trade and commerce against 
unlawful restraints and monopolies," are limited to such as the courts 
hâve declared unlawful, the words "in restralnt of trade" having, in 
connection with the words "contract," and "combination," their common- 
law significance, but the term "consplracy" is used in its well-settled 
légal meaning, so that any restralnt of trade or commerce, if to be ae- 
compUshed by consplracy, is unlawful. 

7. Same— Construction. 

The construction of the statute Is not afCected by the use of the phrase 
"in restralnt of trade," rather than one of the phrases "to Injure trade" 
or "to restraln trade." 

8. Same— Commerce. 

The Word "commerce," In the statute, is not synonymous with "trade," 
as used in the common-Iàw phrase "restralnt of trade," but has the mean- 
ing of the word In that clatise of the constitution whlch grants to con- 
gress power to regulate Interstate and foreign commerce. 

9. Same— Forfeiture dp Pbopkett. 

The provision of Act July 2, 1890, § 6, for forfeiture of "any property 
owned under any contract or by any combination, or pursuant to any 
consplracy (and being the siibject thereof) mentioned in this act, and 
being In the course of transportation from one state to another, or to a 
foreign country," does not imply that only cases in whlch property shall 
be found subject to forfeiture shall be deemed wlthln the scope of the act 

10. Eqditt Jukisdiction— Eight to Juet. 

The power given by Act July 2, 1890, to circuit courts "to prevent and 
restraln violations" of the act, is not an invasion of the right of trial by 
jury, as the jurisdiction so given to equity will be deemed to be limited 
to such cases only as are of équitable cognizance. 

11. Contempt — Violation of Injunction — Conspiract. 

Where défendants, directors, and gênerai officers of the American Rall- 
way Union, in combination with members of the union, engaged in a 
consplracy to boycott Pullman cars, in use on rallroads, and for that 
purpose entered into a consplracy to restraln and hinder Interstate com- 
merce in gênerai, and, in furtherance of their design, those actlvely en- 
gaged in the strike used threats, violence, and other unlawful means of 
interférence with the opérations of the roads, and, instead of respectlng 
an Injunction commanding them to desist, perslsted In their purpose, 
without essential change of conduct, they were gullty of contempt. 

12. Same— Interférence with Receiveb. 

Any Improper interférence wlth the management of a rallroad In the 
hands of receivers is a contempt of the court's authorlty In mailing the 
order appolnting the receivers, and enjolnlng interférence wlth their con- 
trol. 

Proceedings for contempt against Engene V. Debs and others for 
violation of injunctions issued, one on complaint of the United 
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States, and the other on petitiçn of the receivers of the Atchison^ 
TôieMf; ^ Santa Fé Eailroad Cèiùpany, appointed in à suit against 
tî&SH&liii fey the "Union Trusi Company. 

Thèse inforjpations wère flled July i7, 1894. The substance of thè,fli?st is: 

Thât ôà the 2(1 dây of July, 1894, the United States of America filed with 
the clerk of this coutt an Inforlnàtion or cômplaint charging, amo'ng other 
things, that the défendants, Eugène V. Debs, Gteorge W. Howapd, L. W. 
RogerSji'Sylveteter Keliher, the AttfeHcan Ballway Union, and; others, were 
engagea in a conspiracy unlawfuHy to Interfère wlth and to prevent the 
transpoptatioa of the mails and Interstate commerce over and ùpon the 
several rallroads named In tho complalnt, and praying ah Inj^iûctlon. That 
on that day, by order of the cotnli, a wrlt of Injunctlon was duly Issued, 
whereby'the défendants, and ail persôns comblhlng and consphrlng wlth them, 
and «tUipareons whosoerer, were commanded and enjoined "to desist and 
refratB''Wi;?:' 

(l)îWrofii' îh' aliy way oi* manner Interferlng wlth, hlnderlng, obstructlng, 
or stoppiUjf ftûy'of the business of aiiy of the follôwlhg nàmed rallroads: 
AtehiSoai, "rtjieka & Santa T?é EaUroad; Baltimore & Ohio Rallroad; Chicago 
& Alton EailrOad; ChlcaÉ© & Eastern Illinois Rallroad; Chicago & Brie 
RalWoaa S' 'Chicago & Grand Trunk Railway; Chicago & Northwestern Rail- 
way; Chlbà^o & Western Indlana Rallroad; Chicago, Burlington & Quincy 
Rallroad; Chicago Great Western Eaillvay; Chicago, Milwaulieé & St Paul 
Railway; Chicago, Rock Island & Paciflc Railway; Cleveland, Cincinnati, 
Chicago &'Sfe Louis Rail<Way; Illinois Central Rallroad; Lake Shore & 
Mlchlgan Sonthem Rail*ây; Loulstllle, NeÀ^ Albany & Chlèago Railway; 
Michlgan Central Rallroad; New York, Chicago & St. Louis Rallroad; Penn- 
sylvania Company; Wisconsin Central Unes; AVabash Rallroad; Union 
Stockr'ïard; & Transit Company,— aà common carriers of passengers and 
freight between or among any statés of the United States; 

(2) "Piomln any way Intèrferlhg wlth, hîndiering, obstructWg, or stopplng 
any mail trains, express trains, or other trains, whether freight or passenger, 
engaged in Interstate commerce, or carrying passengers or freight between 
or aniongr t^»! States; 

(3);Fromidn'any manner Interferlng wlth, hlnderlng, or stOp|ping any trains 
carrylngi the "mail, and tfromiîn any ûiannèr Interferlng with, hlnderlng, ob- 
structlng, or stopplng any englues, cars, or rolling stock of any of said com- 
panies engftged In Interstate i commerce, or in connection with the çarriage of 
passengers or freight bet'éveén or among the States; 

(4) From In any manner interferlng wlth, injm"ing, or destroying any of 
the propertjjr iOf any of sald ràilroads engaged in or for the purpose of, or 
In coniaectlion wlth, Interstate commerce, or the çarriage of the mails of the 
United- States, or the trânsportatlon of passengers or freight between or 
among the States; ' 

(5) From entering upon the groUnds or premlses of any of said rallroads 
for thç puijpose^ of interferlng with, hlnderlng, obstructlng, or stopplng any of 
sald mail trains, passenger or freight trains engaged in Interstate commerce, 
or Jft! tbei trânsportatlon of passengers or freight between or among the 
stateSr or for the purpose of interferlng wlth, Injurlng, or destroying any 
of sald pFPPerty so engaged in or used in connection with Interstate com- 
merce, ofithe transportatioil of passengers or property between or among 
the s.tetes,;..;' ^, .;•,■, •■ 

(6) Frofflj injUBlng or destroying any part of the tracks, roadbed, or road, or 
permanent iStmotures of said ralh-oads, and from Injurlng, destroying, or in 
any way interferlng with any of the signala ot swltches of any of said rall- 
roads, ^nd fropi âlsplacing or extinguishlng any of the slgnàlsof any of sald 
railroad% and îroai spiteing,: locklng, or in any manner fasténlng any of the 
swltchés) pfi aflyr-of sald ralicoads, and from uncoupllng or In àny way ham- 
pering ôr obstructlng the control by any of said rallroads of any of the cars, 
engines, or parts of trains of any of sald rallroads engaged In Interstate com- 
taerçe, or In the traBsp<>?1tat|>on,<»( passenger» oc freight between or among the 
Btatea, or engaged in caJrïyln^ W of Hxe vm]p of the United States; 
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(7) From compelling or Induclng, or attempting to compel or Induce, by 
threats, intimidation, persuasion, force, or Tiolence, any of the employés 
of any of said railroads to refuse or fail to perform any of thelr duties as 
employés of any of said railroads in connection with the Interstate business 
or commerce of said railroads, or the carriage of the United States mail by 
such railroads, or the transportatlon of passengers or property between or 
among the states; 

(8) From compelling or inducing, or attempting to compel or induce, by 
threats, intimidation, force, or violence, any of the employés of any of said 
railroads -who are employed by such railroad and engaged in its service in 
the conduct of Interstate business, or in the opération of any of its trains 
carrylng the mail of the United States, or doing Interstate business, or the 
transportatlon of passengers and freiglit between and among the states, to 
leave the service of such railroads; 

(9) From preventing any persons whatever, by threats, intimidation, 
force, or violence, from entering the service of any of said railroads, and 
doing the worlc thereof, in the carrylng of the mails of the United States, 
or the transportatlon of passengers and freight between or among the states; 

(10) From doing any act whatever In furtherance of any conspiracy or 
combinatlon to restrain either of said railroad companies or receivers in 
the free and unhindered control and handling of Interstate commerce over 
the Unes of said railroads, and of transportatlon of persons and freight 
between and among the states; and 

(11) From ordering, directing, aiding, assisting, or abettlng, in any manner 
whatever, any person or persons to commit any or either of the acts afore- 
said." 

That the American Rallway Union is a voluntary association, of which many 
thousand railway employés were at the time of the flling of the bill, and 
stiU are, members. That the défendant Eugène Y. Debs is the président 
of the association; George AV. Howard, its vice président; Sylvester Keliher, 
seeretary and treasurer; L. W. Rogers, one of the directors; and ail of the 
défendants were and are directors. That the avowed pm-pose oî said 
union and its offlcers has been, and still is, to procure ail of the employés 
of the railways within the United States to become members, and to con- 
centrate the power and jurisdiction of the union and its members under 
one officiai control, with authority to order strikes, or a discontinuance of 
the service of such employés with any of the railway companies of the United 
States, at any time when the union, its board of directors or other officers, 
should elect so to do, with or without sufflcient cause. That on the 26th or 
27th day of June, last past, prier to the flling of the bill and the issuing of the 
writ of injunction, the union, or its board of directors or other offlcers, 
Including the défendants, had directed and ordered ail its members engaged 
in the service of the Illinois Central BaUroad Company in the transportatlon 
of the mails, and of Interstate commerce, and ail other trains controUed and 
operated by that company, to strike or quit service. That thereafter, and 
before the writ of injunction was issued, similar orders were issued to the 
employés of other railway companies, named in the bill of complaint; and 
that, in pursuance to those orders, ail employés who were members of the 
American Railway Union did in a body leave the service of said railway 
companies, for the avowed purpose of hinderlng, preventing, and delaylng 
the opération of trains engaged in the transportatlon of the mails and Inter- 
state commerce. That the order of injxmction was published In the daily 
papers of Chicago on the morning of July 3, 1894. That each of the de- 
fendants had linowledge that the order had been duly entered in said cause. 
That a copy was served upon the défendant Rogers on the 3d day of July, 
and upon the défendant Eugène V. Debs early on the moming of July 4th, 
and upon the défendants George W. Howard and Sylvester Keliher on the 
4th day of July, 1894. That the American Railway Union, prior to the 2d 
day of July, had organized many local unions upon substantially ail the 
raUroads In the northwest, from Chicago to Califomia, including substantially 
ail the railroads to the Pacific coast, and at the same time was engaged In 
organlzlng local unions upon the main Unes of road extending from Chicago 
to the Atlantic coast; and that the work ol organizatlon and extension was 
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contiBued wIthoij.t chang» or Interruption, after the service of the Injnnction, 
#ri tbé àrowed ptirpoee of conlerring upon the union authorlty to order 
«trIk<?l9iUpon ail of the roads as rapidly as the local unions could be organized. 
, That thie orders for strikes and for the rallway employés to leave in a body 
the service of the rallroads named In the bill of complaint, as well as other 
railroads, were generally eoniniunlcated by telegram from the défendant 
Debs to the ofBcers or committees of local unions at the most Important 
railv^ay centers and cities. That copies of some of such telegrams and 
orders, 80 issued by the défendant Debs, bdth before and after the service 
of sald wrlt of injunction, are herein inserted, for the purpose of showing 
that tiie service of the Injunction did not afCect or change the policy or con- 
duct of the défendants relative to said strikes, but that, on the contrary, 
the défendants contlnued, notwithstanding the order of the court, and in 
direct and open violation thereof, to direct the employés of the rallway com- 
panies named In the wrlt of injunction, as well as other railway com- 
panles, to leave the service of the companles in a body, and thereby hinder, 
delay, and prevent the discharge of their duty to the publie, and especially 
the discharge of their duties as agents of the government in the trans- 
portation of the mails, as well as Interstate commerce. That said tele- 
grams, and hundreds of other telegrams, slmllar In form and character, 
were sent by the défendant Debs iwith the knowledge, authorlty, and 
approval pf each and ail of the other défendants, as well as other directors 
of the American Railway Union), after the service upon them of the wrlt 
of Injunction; and that. In pursuance of said orders and directions, many 
of the employés of the several railways named were Induced to leave the 
service, ànd so-called "railway strikes" prevailed generally upon the Unes 
of several of said railway companles, and the transportation of the mails 
and Interstate commerce was thereby greatly hindered, delayed, and pre- 
vented, and upon some Unes for several days. 

That, ajs a direct resuit of the orders to strike upon some of the Unes,— 
notably upon the Illinois Central Rallroad, the Chicago, Rock Island & 
Paclflô, the Chicago, Burlington & Quincy, the Chicago & Alton, the Chi- 
cago & Western Indiana, and upon the Pennsylvania Oompany's Unes,— 
there was exercised upon the part of many of the strikers or ex-employés 
of the rallway companles Intimidation and open violence. That employés 
who refused to join In the strike, and others who had been employed by 
the railway cotapanles to take the place of strikers, and were In the aetual 
service of the companles, were assaulted and intlmidated by the strikers, 
and drlven, from their post of duty, either by physical violence or threats 
of Personal Injury. That, during the 5th, 6th, and 7th days of July, the 
strikers, and others acting in sympathy wlth them, took forcible possession 
of some of the roads within and adjacent to the city of Chicago, and, by 
physical force, prevented the passage of trains carrying mails and Inter- 
state commerce. That engines and trains of cars were derailed, and passen- 
ger trains were assailed with stones and other missiles, as well as the 
employés in charge of such trains; and in some instances both the passen- 
ger cars and engines were fired upon, endangering. the llves both of 
employés and passengers. That thèse mobs were in many Instances led by 
the strikers or ex-employés of the railway companles, who had gone ont of 
service upon the orders of the défendants as offleers of the American Railway 
Union; and mobs composed of strikers and others were massed at dif- 
férent points, upon the différent Unes of road, within and adjacent to the 
city of Chicago, lij such numbers as to be beyond the control of tlie gov- 
ernment, state, and municipal authorlties. That at least 1,000 freight cars 
belonging to the rfl-Uway companles, some of which were loaded with Inter- 
state merchandise, wert set on flre and destroyed. Signal towers and other 
appurtenances ofthe railways were bumed. Employés of the rallway com- 
panles who refused to obey the orders of the défendants and other offleers 
of the Amorjtpaij RaUway Union, and remalned faithful to the discharge 
of their duty, were violently assaulted, bea,ten, and bruised, and In some 
instances were forclbly arrested, and taken from their engines, and kept 
for hours, in confinement. That many liyes were also sacriflced,— ail ot 
which was a direct resuit of the numerous strikes ordered as aforesald. 
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That the défendants had full knowledge that many of snch violent acta 
apon the part of the strlkers or ex-employês of the railroads had been per- 
petrated prlor to the service of the injunctlon; and notwlthstandlng such 
knowledge, and the further knowledge that violence invariably follows ail 
strikes of a simllar character, they daily and continuously, and in willful 
violation after the service of the injunction, issued their orders and directions 
for the employés of the railways to Quit service in a body, and also continued 
such orders while the mobs were in partial possession of the railroads, 
and engaged in forcible résistance of the orders of thls court and ita 
officers. 

That the strikes were not ordered on account of any wrongful act of the 
railroad companies, or of their offlcers, towards the members of the Amer- 
ican Bailway Union or other employés of the railroad companies; but, on 
the contrary, the avowed purpose of the dlrectors of the Rallway Union, 
Includlng the défendants, was wrongfuUy and unlawfuUy to establish a 
boycott against Pullman sleeping cars, whieh were used in great numbers 
by the railroad companies In trains carrying the mail and passengers trav- 
eling from state to state, and through the several states; and, t» make 
boycott effectuai, the dlrectors of the American Rallway Union, iucluding 
the défendants, ordered that no trains or cars of any kind or character 
should paSs over the tracks of any road within and adjacent to the clty of 
Chicago until the use of Pullman cars had been abàndoned by ail of said 
railroad companies. 

That the board of dlrectors of the' American Rallway Union, includlng 
the défendants and its authorized agents, assume the authority and power, 
and, as complainant believes, hâve fuli authority and power, to order strikes 
and boycotts, and to discontinue the same, under the rules of the American 
Rallway Union. 

That such assumed power and authority is clearly shown by a communi- 
cation signed by Debs, Howard, and Keliher, as offlcers of the union,' and 
addressed to the rallway managers, on the 12th of July, of which the follow- 
Ing is a copy: 

"Chicago, July 12, 1894. 

"To the Rallway Managers — Gentlemen: The exlstmg troubles growing 
out of the Pullman strlke having assumed continental proportions, and, there 
being no indication of relief from the wide-spread business demoralizatlon 
and distress Incident thereto, the rallway employés, through the board of 
dlrectors of the American Rallway Union, respectfuUy make the following 
proposition as a basis of settlement: 

"They agrée to return to work In a body at once, provided they shall be 
restored to their former positions without préjudice, except In cases, if any 
there be, where they hâve been convicted of crime. 

"Thls proposition, looking to an immédiate settlement of the exlstlng strike 
on ail Unes of rallway, is inspired by a purpose to subserve the public good. 
The strike, small and comparatively unimportant in its inception, has ex- 
tended In every direction, until now It Involves or threatens not only every 
public Interest, but the peace, security, and prosperity of our common coun- 
try. The contest has waged flercely. It has extended far beyond the llmits 
of interests originally involved, and has laid hold of avast number of indus- 
tries and enterprises in no wise responsible for the différences and disagree- 
ments that led to the trouble. Factory, mlll, mine, and shop hâve been 
eilenced; wldespread demoralizatlon has sway. The Interests of multiplied 
thousands of people are sufferlng. The common welfare is seriously menaced. 
The publie peace and tranquillity are Imperiled. Grave appréhensions for 
the future prevail. 

"This being true,— and the statement will not be controverted,— we con- 
çoive it,to be our duty as citlzens, and as men, to make eitraordinary efforts 
to end the existing strlfe and approaching calamities whose shadows are 
even now upon us. If ended now, the contest, however serions In some of 
Its conséquences, wlU not hâve been in vain. Sacrifices bave been made, 
but they will hâve their compensations. Indeed, If lessons shall be taught 
by expérience, the troubles now so wldely deplored will prove a blesslng 
«f inestimable value in the years to corne. The différences that led up to 
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tfae ' preaént" complications needt not now be dlscuiÉseâ. At tbls suprême 
jonctarc^ êfery considération t>f âùtT^vnd patrlotlsm démands that a remed;^ 
MnexlartUig troubles be f ound and ; applied. The employés propose to do 
tbeir paartiby- meeting their employers hattway. Let It be stated that they 
âo'liàt'lii^dnft'aiiy condition df settlément except that tliey be returned to 
their'foribeir>>1)08lt!ons. They do not iisk tbe récognition of their organiza- 
tlonor any> otganlzatlon. 

"Belterliigr thls proposition be falr, reasonable* and Just, It ta respectfully 
•ubmittéd, Wlth the bellef that its adceptance wlli resuit In tiie prompt re- 
sumption of traffic, the revlTal of Industry, and the restoration of peace and 
order. ':.-'. ■ > • • ■ 

"ResiteOtfuUy, : BiV. Debs, Président, 

"G. W. Howard, Vice Président, 
"SylTester Keliher, Sec'y, 

"American Rail way Union." 

That the àuthokty exerclsed dyer th0 members of the union tiy Its board 
of dlrectg^S, and by Debs, as its président» rélatlTé to the movélioent of traîna, 
Is shown bjr an order Issued on thé iû 4$-y ot July, 1894, of Whlch the fol- 
lowing,)^' a copy: 

"To, tl»*i Panhandle Yard Mfai— Greet^ng: Please exécute the orders of 
Mr. Jobn<Brenock In référence, to the remoral of dead stoi:^ from the stock 
yards to Globe station. Thls la tasùed by order of the board of directors. 
In the Inl^rest of public healtb. • Eugène V. Debs, Président" 

That the foUowtng report of an Interrlew wlth the défendant Debs waa 
pntdisbed In the Chicago Lerald of Jdly ISth: 

"Wé are in condition to keep the sirlké on for montbs. Kotblpg but armed 
intery;e,n,tton, to-day permlta tbe iqovlng pt trains. Throughout that great 
stretcJi'.df cduntry which lies west of lihè Mississippi river oiir men are 
steftajtastand wiUlng to wait nntll w Wtter end. ïou wlll notice that It 
is împôsàffile to buy a ticket to thé Paclflc coast in Chicago to.day, except 
by way of the Great Northern Road, over which no Pullman cars are run, 
and against which we hâve n^ , possible grlevance. Tbis shows the Une on 
which onr future campalgn Is tp bè iéârrièd. We shall keep the men of the 
West, where the air is purer ànd,^;whpïly free from plutocratic comblnatlons, 
in Une wlth ùva Ideas. We Bbâ;||,i)ei^iBt i? our work of organizatlôn through- 
out the East As a road throùjjtibut tWé cpuntry hltherto unorganized by us 
falls into line, we shall call it out And wé shall keep on doiug thls untll the 
very end of ail thlngs. If our présent struggle, based, as It Is, on motives 
wholly dlslnterested, be successfiil, thw6 Is no wage eamer in the land who 
wlll not feel its beneflcent effects béfore tbe year closes. And If thls is true, 
when the command of the so-éaUed 'i^rtéries of commerce* falls into our 
bands, and the trades' unions vi^btcb halte glven us comfort requlre reciproca- 
tlon from us, we, and we àlone, are- lit a position to give them material as- 
sistance. Thls ta an axiom, and I beUéVjB'lio one wlll disagree wlth me." 

Answer of Debs, Howard, Rogers, and Keliher. 

The défendants, belng in ctistody ùnder a writ of attachment Issued by 
order of the court, Judge Seamân presldlng, filed on the 23d of July a Joint 
answer, admittlng speclfiéd averments Of the information, and in substance 
alleging: 

That the purpose of the 4n;^éjlcan RallWay Union was the protection of 
ail its members in thelr rlghw aîuî interests as employés of the varions 
rallway système of the United States, to'd to procure for thém, by ail law- 
ful means, fair and adéquate compensation for the service performed by them. 
That membershtp In the Amëric^ Rallway Union was open to e'very employé 
of good petsonai character and TeiJûtatlanî, engaged upon the raûwày Systems 
of the United 'Statesj and th^t to liettèr ^ecure and efflectuaté the objects 
of the union, as hereinbefore spt foirth, It'was the désire and one of the 
purposes ûf'the union to procuré aft ^Wjçb pérsons to becpme membera That, 
by thë' organizatlôn of the said Atùerlcan ttailway Union, strikes could only 
be declaréd or dlscontlnued by, th^ .visite of a majority of the members of 
Buch American Rallway Union enièïoyëd In the service affected by any 
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■such strike; and that the only pdwer, authorlty, or office of the offlcers or 
directors of the American Eailway Union, or of thèse défendants, or eithér 
of them, in respect to said matter, was to notify the members of the union 
in the service concerned in such strike of the action taken by such majority. 
That, on or aboût the 26th or 27th day of June (contrary to the averments 
•of the information), a majority of the members of the American Railway 
Union employed upon the Illinois Central Railroad and upon the other roads 
referred to in the information did for themselves, -without any order, direction, 
or control of the American Railway Union, or of its offlcers or directors, 
or of thèse défendants, or any of them, voluntarily détermine by vote that 
they would; strike or leave the service of said railway companies; and that. 
In pursuance of that vote, the employés did, on or about the time stated, 
leave the service of the railway companies freely, and of their own accord, 
without any order, direction, or control on the part of said American Railway 
Union, its offlcers or directors, or of thèse défendants, or any of them. 
"Upon information and belief, the défendants deny that the employés so 
leaving the service of said railway companies, as aforesaid, did so for the 
purpose of hindering, preventlng, and delaying said railway companies In 
the opération of trains engaged in the transportation of the United States 
ma,ils and Interstate commerce over the respective roads of said companies." 
They "deny that, af ter the service of said injunction, they or either of them 
carried on the work of organlzation other than by generally advlsing railroad 
employés to become members of such union, and receiving to membership 
persons so applying therefor as aforesaid. They expressly deny that the 
organlzation of said unions upon said roads, or any of them, was intended 
to confer or did confer upon said American Railway Union, its offlcers or 
■directors, or upon thèse défendants, or either of them, the power and au- 
thorlty to order strikes upon said roads, as alleged in said information or oth- 
erwise, but, on the contrary, allège that strikes conld be ordered upon said road 
by the employés of said road themselves, and that such employés were in 
no manner subject to the authority or control of said American Railvyay 
Union, its offlcers or directors, or of thèse défendants, or either of them, 
in that regard." "They deny that orders to strike were at any time or in 
any manner communicated by said American Railway Union, its offlcers 
or directors, or thèse défendants, or either of them, to said local unions, or 
any of them, as alleged in said information or otherwise." 

"The défendants deny that any one of the telegrams set forth In said In- 
formation was sent, or caused to be sent, by them, or any of them, or that 
they authorized or approved the same, or any one thereof, except a certain 
telegram dated July 6, 1894, in the words and figures folio wing: 'We bave 
assurance that within forty-eight hours every labor organlzation in this 
country will come to our rescue. * * * Whatever happens, do not give 
credence to rumors and newspaper reports,' — which said telegram défendants 
admit was sent, or caused to be sent, by the défendant Debs, as in said 
information alleged; but save as hereinbefore admitted, défendants allège 
that they had no knowledge or notice whatever of the sending of said tele- 
grams, or of the contents thereof, until the flling of said information." "They 
deny that any other telegrams similar in form and character to those in 
said information set ont were sent by the défendant Debs, or any of the 
défendants, with the knowledge, authority, or approval of any of said other de- 
fendants, at any time after the service of said writ of injunction upon said 
défendants, and deny that any employés of any of the railway companies 
named in said Information were induced by reason of any telegram sent, 
or caused to be sent, by the défendants, or any of them, by threats, intimida- 
tion, foi'ce, or violence, to leave the service of said railway companies, or 
that the transportation of the United States mails and Interstate commerce 
was tliereby in any way hindered, delayed, or prevented." "The défendants 
admit that upon some of said Unes of railway there was exercised, upon 
the part of some persons to the défendants imknown, violence against per- 
sons and property. They deny that they, or any of them, hâve any knowledge 
or information sufflcient to form a belief as to the commission of the spécifie 
acts of violence in said Information set forth, or any thereof; and, upon 
information and belief, they deny that any member of said American Rail- 
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■ ray Union In any tnanner partlclpated in sald acts of violence or any of 
tlieiB." "They dény that, in violatiofi of the order of the court, they dally 
andtconilnaously or at ail Issued any orders or directions for the employés 
of sald rallway Companles, or any of them, to leave such service in a body, 
as alleged in sald Inforanatlon or othérwise. Thëy deny that at said time, 
or at any tiine, they kûew that violence and unlawful conduct necessarlly 
followed from strikes of the kind mentloned In said information, and deny 
that such, iB the fact, but, on the contrary, allège that, so far as said American 
Kallway Union, or the members thereof, are concerned, said strike, and 
ail strikes, of a similar character, contemplate nothing more than the quiet, 
peaceaMfi, : and lawful cessation of work by such members when and for 
such peficids as they shall for themselves détermine. Défendants expressly 
deny that they, or any one of them, did at the time mentioned in said in- 
forniatlon^: or at any other time, order, direct, counsel, advise, recommend, 
or appxove the acts of violence in sald information set forth, or any of them, 
or any violence or unlawful acts of any kind or character, but, on the con- 
trary, fdlege that they dld at ail said times counsel and advise ail members 
of the said American Ballway Union wlth whom they were in communicaticm 
to at ail times abstain from violence, threats, intimidation, and to at al 
times respect the law and the offlcers thereof." "They deny that the board c 
directors of said American Eailway Union, or Its offlcers, or thèse défend- 
ants, oreither of them, at any time assumed the authority and power, or 
hâve now or ever hâve had any authority or power whatsoever, to order 
strikes and boycotts, or to discontinue the same." "They admit that on the 
12th day of July, 1894, the communication set eut in said information was 
addresSed to the raiiway managers, and signed by the défendants, whose 
names are aflSzed thereto, but allège that so much of said communication 
as implies: or assumes any right, power, or authority in sald défendants, oi 
either of them, to discontinue said strike, was unauthorized, and that said 
défendants had no other power or authority in said matter than to recom- 
mend to the members of the said American Raiiway Union the adoption 
of the proposais therein stated." "Défendants admit the sending of the 
commuaication to the Panhandle yard men set forth in said information, 
but deny that In and by said communication they exercised, or assumed to 
exercise; any power or authority over sald men, or any thereof, but that 
said communication was merely a request to said men to perform the acts 
therein statéd." "They deny that they liave any iaiowledge or information 
sufflclent to f orm a bellef as to whether the interview set forth in said In- 
formation was in fact published in the Chicago Herald on July lôth, or at 
any other tllne. They deny that the défendant Debs, or any other défend- 
ants, caused said Interview to be published, or uttered the statements therein 
contained, or any of them, but allège that said interview is whoUy false, 
forged, and flctltlous." "The défendants deny that they, or either of them, 
hâve in any way or manner interfered wlth, hindered, obstructed, or stopped 
any of the business of the railroads mentioned in said tnjunction, or either of 
them, as Common carriers of passengers and frelght between or among the 
States of the United States; or that they, or either of them, hâve in any 
manner interfered wlth, hindered, obstructed, or stopped any mail trains, 
express trains, or other trains, whether freight or passenger, engagea in 
Interstate commerce, or carrying passengers or freight between or among 
the States; «» that they, or either of them, hâve in any manner Interfered 
wlth. hindered. or stopped any train carrying the mail; or that they, or 
either of thein, havè in any manner Interfered wlth, hindered, obstructed, 
or stopped any engine, car, or rolling stock of any of sald companies engaged 
In Interstate commerce, or In connection wlth the carriage of passengers 
or freight between or among the states; or that they, or either of them, hâve 
in any manner Interfered wlth, Injured, or destroyed any of the property of 
any of said railroads engaged In or for the purpose of or in connection wlth 
Interstate commerce, or the carriage of the maUs of the United States, or 
the transportation of passengers or frelght between or among the states; or 
that they, or either of them, hâve entered upon the groimds or premises 
of any of saîd railroads for the purpose of Interfering wlth, hindering, ob- 
stmctlng, or stopping any of said mail trains, passenger, or freight trains^ 
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engaged ta Interstate commerce, or ta the transportatlon of passengers or 
freight between or among the states, or for the purpose of Interfering wlth, 
injuring, or destroying any of said property so engaged In or used In con- 
nection with Interstate commerce, or the transportatlon of passengers or 
property between or among the states; or that tùey, or either of them, hâve 
iujiired or destroyed any part of the tracks, roadbed, or road, or permanent 
structmres of sald rallroads; or that they, or either of them, hâve injured, 
destroyed, or In any way interfered with any of the signais or swltches of 
any of sald rallroads; or that they, or either of them, hâve displaced or 
extlngulsfaed any of the signais of any of the said rallroads; or that they, 
or either of them, hâve spiked, locked, or In any manner fastened any of 
the swltches of sald rallroads; or that they, or either of them, hâve uncoupled 
or In any way hampered or obstructed the control of any of said rallroads 
or any of the cars, engines, or parts of trains of any of sald rallroads engaged 
In Interstate commerce, or In the transportatlon of passengers or freight 
bet.v-een or among the states, or engaged in carrying any of the mails of 
the United States; or that they, or either of them, hâve compelled or induced, 
or attempted to compel or induce, by threats, intimidation, persuasion, force, 
or violence, any of the employés of any of said rallroads to refuse or fail 
to perform any of thelr dutles as employés of any of sald rallroads in con- 
nection wlth the Interstate business or commerce of such rallroads, or the 
carriage of the United States mail by such rallroads, or the transportatlon 
of passengers or property between or among the states; or that they, or 
either of them, hâve compelled or induced, or attempted to compel or Induce, 
by threats, intimidation, force, or violence, any of the employés of said 
rallroads who are employed by such rallroads and engaged in its service 
In the conduct of Interstate business, or in the opération of any of Its trains 
carrying the mail of the United States or dolng Interstate business, or in the 
transportatlon of passengers and freight between or among the states, to 
leave the service of such rallroads; or that they, or either of them, hâve 
prevented any person whatever, by threats. Intimidation, force, or violence, 
from entering the service of any of said rallroads, and dolng the work thereof 
In the carrying of the mails of the United States, or the ti-ansportatioh of 
passengers and freight between or among the states; or that they, or either 
of them, hâve done any act whatever in furtherance of any consplracy or 
comblnation to restrain either of the said rallroad companles or receivers 
in the free and unhindered control and handllng of Interstate commerce over 
the Unes of sald rallroad, and of transportatlon of persons and freight be- 
tween and among the states; or that they, or either of them, ordered, dl- 
rected, alded, asslsted, or abetted in any manner whatever any person or 
persons to commit àny or either of the acts aforesald." "And the sald de- 
fendants each for hlmself does plead to the sald information that he is not 
gullty of any or either or ail of the acts therein charged, or of any contempt 
of the orders of this court in the premlses." "Défendants further allège 
that, after the service of said injunction upon them, they forthwith con- 
sulted compétent counsel, leamed in the law, and duly authorlzed and 
licensed to practice as attomey and counselor at law in the courts of the 
United States, and fully and falrly stated to him aU the facts in the premlses, 
and exhlbited to him the order of the court made hereln, and were advised 
by him as to what they might rightfully and lawfully do in the premlses 
without violation of the order of the court or contempt of its authorîty; 
and that they hâve slnce that tlme in ail things proceeded, in thelr acts 
and conduct in regard to said strike and the persons engaged therein, In 
strict accordance with the advlce of the sald attomey so by them consulted. 
And the said défendants each for hlmself dénies that he intended In any 
way to violate the injunction of this com"t, or to act in défiance or contempt 
of Its authority In any respect. And the défendants further allège that by 
the organlzation of sald American Eallway Union, and by custom and us- 
age uniformly and universally prevaUing therein, at ail the tlmes in sald 
Information mentloned, whlch said custom and usage had the force and ef- 
fect of, and stood in lieu of, by-laws of sald American Railway Union, and 
by the gênerai and unanlmous wlU, consent, délégation, and acquiescence of 
aU the members thereof, the officers and directors of said American Railway 
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Union, indttâlng; thèse défèÉSànté, wiere at âll the «mes tt ïsalà liiïorJhar 
tlon mentiftaed fully ttûthdWzed, empdtfM^d, knd dlrected t6 act as the 
agents of fhC niéinbers of sald Aînefloafl Ralîwày TJDloii, âùd ail of them, 
and ail the iteparate unions tbereof» wbenever a striïe or cessation of labor 
had been detel>niined upclin' by said membera of sald union, or either of them, 
to Inforni ahdl'Advlae them 'concemtog the condition and prospects thereof, 
and the (i(»t!dition and attitude of the Several local trtiionS èngaged thereln, 
and to advlfié and counsèl thân as tô ^eaceful and làwful inetbods pursued 
by them to secm-e the redrtess of grievancés complàlned df 'by them, and 
to treat and negotiate for them, subject to thelr ultimate ratification, with 
:thelr employers for a settleuieat or adjUstmënt of the Causes leading to sald 
strike, but had no rlght,, power, or authorlty to In àny way ordèr or com- 
mand any of sald members In respect to any of sald matters; and they al- 
lège that each and every act and thing done by them In référence to the 
Btrike In sald Information 'mentioned, or any of the personsengaged thereln, 
■waS done In purenancé Of such power and authorlty^ and not otherwlse. 
Wherefore, défendants pray that they may be adjudged not gttilty of con- 
tempt; that the complalnantfs information be as to them dlsmlssed, and 
. they go hence "Wlthout deWy." ., - 

- On July 25th the défendants flled a supplemental anstcer, denying "each 
-and every allégation In sald 'Information contalned, and > èach and every 
«part thereof; Bste as thé same are In thelr former answàr é!zpressly admitted 
or denled;'' ■ • i ; 

Second Information. 

On the Ist day of Augnet; 1894, a setibud Information was presented in 
the cause, directéd agalnst jfàmes Hogati, William B. Bramsj, R. M. Good- 
4i>ln, J. P. McVean, and Si. J. BUiott Thls information teçltes the flling 
of the original Information, and the arréist of the défendants thereln named 
upon the Wfit' of attachment Issued, and, àlleging that tbè persons named 
'Vfèie dlrectors of the American Railway Union, réitérâtes the original aver- 
ménts and ehàrg:es further: That on or about June 27, 1894, the offlcers 
and directors' of 'the American Railway Union entered Into a comblnation 
and consplraey to brlng about, by theit orflërs, thelr advlce, thelr counsel 
•and persuaslbn, the strike and boycott niore particularly ' descrlbed in sald 
original blU of complalnt; tind that tl)ié better to conduct the business of 
said combination and consplraey, and tb more effectually ' manage the vast 
nUmber of persons being miRmbers Of sàid American Railway Union and 
others engaged in sucb combination and consplraey, sald offlcers and board 
of dlrectors divlded up the work of such management and direction among 
comœittees. That, under sald arrangement and action oJ the board of direct- 
ors, Debs and Ëoward wpiild hâve, and thereafter they did hâve, charge 
Of the work of publication and publicity; Rogers, Burns, and Goodwin had 
charge of ail meetings and Speakers, and the organlzation of lodges; and 
Hogan, either alone or with others of the dlrectors, had-charge of correspond- 
ence, and of the sendingand recelvlng of letters and telegrams, or a con- 
sidérable portion thereof. That each of the dlrectors Is responslble for every 
aét done or omltted to be done by ail or any of the other dlrectors or 
Offlcers or Servants or agents in connection with the business of sald strike 
: or boycott That, by arrangement or àgreement of • the board of directors, 
Rogers was to bave charge of editing and the publishlng of a certain newspaper 
called the "Railway Times," whlch was to be the officiai organ of the Ameri- 
can Railway Union. That thé paper was publlshed in the city of Chicago 
by Rogers; and that in and through sald newspaper the directors couûseled, 
encouragedi and dlrected the members of the American Railway Union and 
aU other railway employés, Including the employés of the railway companies 
named in the blll of complalnt; to dieregard said orderand writ of Injunction, 
and the ordëra and directions of the offléerS opêrating satd rallroads, respectlve- 
ly. That said offlcers and directors. In pursuance of sald consplraey, did, on 
1 différent dates In the montbs of Jùne and July, 1884, cause to be sent 
eadh and ail of the telegrams set out in the original information, to whlch 
the name of sald Debs Is attached, and also the several following telegrams, 
which are set oUt by cony; also many hundred other telegrams of like pur- 
port, and with similar intent and puiçort, copies of which, sent to difCei-ent 
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places in the différent states, over the signature of B. V. Debs, between 
the dates of June 27 and July 29, 1894, are set out. That sald défendants 
continued to send out, by telegraph, orders, directions, and advlce to the meet- 
ing of ttie various unions along the lines of railroads, directing and coun- 
seling tliem to continue tlie strilîe and tlie various acts of interférence wltli 
tlie opération of said roads; and that ail of the directors hâve perslsted 
in violation of the injunction, and in their défiance of the order of this court. 

Answer of Hogan and Others. 

The défendants so brought into the case filed a joint answer, not essen- 
tially différent from the answer of the original défendants, except that it 
contains the following averments: 

They deny that on the 26th day of June, A. D. 1894, or at any other tlme, 
the American Kailway Union, through Its offlcers and directors, or other- 
wlse, ordered or directed ail or any of the employés of the railroad companies 
named in the blU, or either of them, to enter upon any strilie for the purpose 
in the information alleged, or otherwise. They admit that at divers times 
dui-ing the month of June, and before the Issuing of the injunction, they did 
counsel and advise certain of the employés of the railway companies named 
in the bill, ail of the employés so counseled and advlsed being members of 
the American Rail way Union, to quietly, peaceably, and lawfully quit the 
service of their employers, and allège that, in giving such advice and coun- 
sel, they acted for the employés, and by their authority conferred upon 
them or each of them, as hereinafter set forth. And they deny that their 
purpose in giving such advice and counsel was to cause any strilie with the 
sole pilrpose, or with the purpose at ail, of compelling the railway com- 
panies, or either of them, to unité with the American Eailway Union, or 
with any person or persons, in any illégal boycott, or In any boycott whatsoever, 
and deny that the American Railway Union, its ofHeers, directors, and 
members, or thèse défendants, or either of them, did on the day mentioned, 
or at any time, for any purpose or in fact, enter into any unlawful con- 
spiracy or combination whatever to tie up or paralyze any of the busi- 
ness of any of said railroads or the carrying of the mails or Interstate 
commerce until such company should consent to enter into any con- 
spiracy or refuse to haui the cars of said Pullman Sleeping-Car Company, 
whether as alleged or otherwise, or that said comtiination was to be per- 
slsted in as alleged or otherwise. On the contrary thereof, the défendants 
allège that they were at ail said times informed, and in good faith verlly be- 
Ueved, that the railroad companies named in the bill, and ail of them, 
had formed or organized and were members of a certain unlawful con- 
spiracy and combination among and between themselves to reduce the wages 
and compensation of their employés upon said roads, and each of them, 
Including the members of the American Railway Union thereon, and ail of 
them; and that, pursuant to that conspiracy and combination, the railroad 
companies proposed and intended to make réduction in the wages of em- 
ployés, including the members of the American Eailway Union, upon each 
of the lines of railroad, separately and successively, they, the railroad com- 
panies, uniting their powei-s, property, and influence to prevent the employés, 
including the members of the American Railway Union, upon each of the 
lines whereon the wages were to be successively reduced, from obtaining 
redress against the action of the railroad companies in pursuance of such 
unlawful conspiracy, and proposed and intended, by their combined and 
united action, to overcome successively and in détail any lawful and peace- 
able résistance that the employés, or any of them, might make to the ré- 
duction of their compensation. And, upon information and belief, the de- 
fendants allège that such conspiracy was In fact formed at said time with 
the intents and for the purposes hereinbefore set forth. 

"It is further alleged that at ail times they were informed and did in 
good faith verily believe that the Pullman Palace-Car Company, a corpora- 
tion organized under the laws of the state of Illinois, and engaged in the 
business of constructing passenger and other cars upon the lines of said 
railroads (which said Pullman Palace-Car Company had various contract 
relations with said railroad companies, and each of them,i for the use of its 
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BaldcarS), wSMîa aiembérof and pàrty to sata consplracy, and ail the Intenta 
and purpoaeS thereof; and, npon Information and bellef, défendants allège 
that such was the fact in regard thereto." They allège that very many of 
the employés upf the Pullman Palace-Car Company were members of the 
said American "Railway Union at the time in the information mentloned, 
and for som&months prlor thereto had been such members. They deny that 
they, ojf eitber of them, knew, or could hâve known, that any such acts 
■were certain or almost certain or probable or reasonably to be expected to 
follow from such strlke or cèésatlon of labor, or that the same were in any 
manner due to or occasioned by or resulted naturally or otherwlse from the 
orders, dinectlons, counsel, or advlce or acts, or either thereof , of the offlcers 
and directors of said American Railway Union, or either of them, or thèse 
défendante. ,; 

They allège, that obstructions of the business of therailroad companies, 
or) either pt Ùi^n. by the so-called "strike," vras occasioned solely by the 
f ree, voluntaiy. and peaceable action of the employés of said railway com- 
panies in anlttipg lâie service thereof, for the purpose of protecting them- 
selves and fheir rights and interests, and for thelr own purposes, and to 
secure thelr own ends, without any orders, directions, control, counsel, or 
assistance froip thèse défendants, or either of them. And they allège, on 
information and bellef, that the railway companies, and each of them, in 
pursuance of said consplracy, and for the purpose of maintaining the said 
Pullman Paiace-Car Company in its dispute with Its said employés, and 
for the purpose. of overcoming the résistance of theiç employés to the acts 
threatened and contemplated by them, as aforesaid, and to bring down upon 
said employés the penalties, of law, and endeavor to invoke against the em- 
ployés the action of the courts of the United States, did, by their efforts, 
contribute largely to the hindering and impeding of said transportation of 
mails and Interstate commerce; and that said railway companies could, had 
they been so dlsposed, hâve fuUy performed their duties, under the laws 
of the United States, in that regard. They allège that they and each of 
them bave unlformly and consistently and at ail times In said pétition men- 
tloned, by speech and writlng, advised a great nnmber of said American 
Eailway Union members, and ail persons acting with them, to use only 
peaceable and lawful methods, and to refrain from any force or violence 
or unlawful conduct whatever, and from any violation of the laws of the 
United States or any of the states thereof, or any order of the courts to them 
dijrected. 

Défendants admit the proceedings in the nature of contempt had in this 
court against Eugène V. Debs, George W. Howard, Sylvester Keliher, and 
L. W. Rogers, and admit that in said information against such persons it 
was oharged that they had caused to be sent certain telegrams, and that, in 
their answers, they deny the sending of ail said telegrams except a cer- 
tain one dated July 6, 1894. They deny that any or ail of the telegrams 
set out in said information were sent, or caused to be sent, by the offlcers 
and directors of said American Railway Union except as hereinafter ad- 
mitted, or that any other tel^rams in relation to said strike were sent ex- 
cept as hereinafter admitted, and deny that any telegrams were sent by 
said offlcers and directors, or either of them, in pin-suance of any combina- 
tion or consplracy, or to accomplish the purposes thereof. They deny that 
there was any spécifie division among the offlcers and directors of the Ameri- 
can Railway Union of the business and duties of the organizatlon or the 
labors occasioned by their relation to the cessation of labor or strike hère- 
inbefore mentloned, but allège that, in respect to said work, each of said 
offlcers and directors performed generally the work and things coming un- 
der his notice, and seeming to him fit and proper to be done. They deny 
that said work was divided in the manner alleged in said information or 
otherwlse, or any of said offlcers or directors had charge of the alleged di- 
visions of work stated In said information, or any such divisions or de- 
partments of work. They allège that, in the actual practice of work, some 
tacit and occasional division actually occurred, but that the same was in no- 
wise formaUy or generally observed; and' that each and every one of said 
offlcers and directon aoted for hlmself, upon his own judgment and respon- 
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sibility, except where, by conférence npon a given subject, a course was 
determlned npon; and that each one of said oflflcers and directors was re- 
sponsible solely for the spécifie aets by him done, and not otherwise. They 
allège that each and ail the acts done by said offlcers and directors and by 
thèse défendants, and each of them, were so done in pursuance of the au- 
thority conferred upon them by the members of said American Rallway Un- 
ion as the same is herelnbefore alleged, and not otherwise. Défendants 
deny that, in pursuance of any arrangement or agreement or otherwise, the 
défendant Eogers was to hâve charge of the editing or publishing of the 
so-called "Bailway Times"; or that said Rogers caused said paper to be 
published in the said city of Chicago, as alleged, or otherwise; or that, by 
said hewspaper or otherwise, said directors, or either of them, hâve coun- 
eeled, encouraged^ directed, or advised the members of said American Rail- 
way Union, or any other person or persons, or class of persons, to disre- 
gard the order and writ of injunctlon of this court, or any order or wrlt 
of any court, or to disregard the orders and directions of the persons op- 
erating any railway at any time. They admit and allège that the tele- 
grams set forth In said information were sent by the défendant James Ho- 
gan; and aUege that the same were sent by him for the purpose and with 
the intent of peacefully and lawfully counseling and advising men who had, 
by reason of the grievances done or threatened to them, and by reason of 
the unlawful conspiracy of said raUway companies and said Pullman Pal- 
ace-Car Company, herelnbefore set forth, peaceably, lawfully, and volun- 
tarily qult the service of said railway companlea; and allège that said 
telegrams, and ail of them, had no other relation to or effect upon said 
strilie, or any of the matters incident to or growing out of the same, than 
might well resuit from the lawful and peaceful counsel to the members of 
the said American Railway Union as to such of their own Personal rights 
and interests as were Involved in said controversy. The said défendants 
each for himself dénies that he intended In any way, in any act or thing 
by him done, to violate the injunctlon of this court, or to act in défiance or 
contempt of its authority. And the said défendants each for himself doea 
plead to said Information that he is not gullty of any of either or ail of the 
acts therein chai-ged, or of any contempt of the authority of this court in the 
promises. 

The pétition of the receivers shows thelr appointment in December, 1893; 
that, by the order appointing them, ail persons were forbidden to interfère 
with their possession and management; that the road extends through a 
number of states, and Is an important Une of commerce, using Pullman 
sleepers under contract; that on the 22d of June, 1894, the défendants, be- 
ing oiflcers of the American Railway Union, entered into a conspiracy to 
boycott Pullman cars, and, upon the refusai of the receivers to submit to 
their dictation, proceeded to employ substantially the same modes of inter- 
férence as are charged in the information presented in the other case in 
the name of the United States. 

In addition to the order made when the receivers were appointed, it is 
also shown that on June 29, 1894, this court issued an additional order, for 
the protection of the receivers in the management of the property, whereby 
"ail persons were enjoined and restrained from interfering in any manner 
with trains, cars, swltches, or other property, and from interfering, by 
intimidation, threats, violence, or in any other manner, with the employés 
of said receivers in the performance of their duties"; that this order was 
published in the evening papers of Chicago on June 29th, and in morniug 
papers of the 30th; and that on July 2d an injunctlon was issued, upon 
the pétition of the United States, enjolning the défendants, and others in 
conspiracy with them, from interfering with the rallroads named, including 
the Atchison, Topeka & Santa Fê; that, notwithstanding thèse orders and 
Injunctlons, the défendants persisted in "their illégal acts and doings, with- 
out change or abatement," etc. 

The défendants Debs, Howard, Keliher, and Rogers, who only, in the first 
Instance, were named in this information, flled an answer, difCering in no 
respect which need be pointed out from their answer in the other case. 
The names of Hogan, Bums, Goodwin, McVean, and Blliott were afterwarda 

v.64F.no.6 — 47 
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inserted incthé- information, by leave of court; and it was agreed that they 
should haTiftHiecbeneût of the answer already flled by Debs and others as 
if it tvere^jtbeir own. The two cases were heard at the same time, upon 
an agreement that: tiiey should be considered to be separate hearings, but, 
tliat any évidence tntroduced in either oase might be considered In the other. 
If relevant. 

Edwin Wali:er and T. E. Hilclirist, U. S. Dist Atty., for thie United 
StateSé 

E. A, Bançroift ànd Jolin S. Miller, for receivers. 

W. W. Eriwfiiï, Olarence S. Darrow, and S. S. Gregory, for défend- 
ants. • , l',;,. ; ,.'. 

The attojKfieyç for the receivers presented the followiûg proposi- 
tions and citations of authorities: 

Any Interfetfenoô wlth propèrty in the custody of the court Is a contempt 
Richards v. Féopie, 81 lU. 551; Noe v. Gibson, 7 Pai^e, 613; In re Sowles, 
41 Fed. 752. Such, also, is any act of Interférence by force or threats with 
employés in chaïgè of such propèrty. Siecor v. Toledo, P. & W. B. Co., 7 
BIBS. 518, Fed. Gaô. No. 12,605; Eing v. Ohio & M. R; Co., 7 Biss. 529, Fed. 
Cas: No. 7,800S Inre Wabash E. Co., 24 Fed. 217; In re Higgins, 27 Fed. 443; 
In re DoOllttle,i23 Fed. 544; U. S. v. Kane, Id. 748. See, aiso. In re 
ObUes, 22 Wallv 157; McOaulay v. Sewing Mach. Co., 9 Fed. 698; Sherry 
Vi Perklns, 147 Mass. 219, 17 N. B. 307. Where the court bas jurisdictlon 
of the person, a disobedlence of the court's order is contempt, though com- 
alittêd in anothér district McOaulay v. Sewlng Mach. Co., supra; Wil- 
liams v. HintMîmeister, 26 Fed. 889, 890. Aidlng, advlsing, or persuading 
anbtlier to db a forbldden act, or even permltting another whose action 
càn be controlled to do the forbldden act, Is contempt Société Anonyme 
de la Distillerie de la Liqueur Bénédictine de l'Abbaye de Fecamp v. West- 
ern DiBtming Co., 42 Fed. 96; Blood v. Martin, 21 Ga. 127; Neale v. Os- 
bôrne, 14 How. Pr. 81; Wheeler v. Gilsey, 35 How. Pr. 139; Stlmpson v. 
Putnam, 41 Vt 238; Poertner v. Russell, 33 Wls. 193. 

WOODS, Circuit Judge, after maldng the foregoing statement: 
If the case presented were itself of less moment, the very great 
importance of sottie of the questions involved could not be over- 
looked. To the study of them I hâve devoted more time than 
could well be spared from other duties. It is due to counsel to 
say that the labor of the court, protracted and painstaking as it has 
been, has been greatly relieved by the contributions of learning and 
research which they brought ^o the discussion. While the princi- 
ples considere^sàre not new, in the question of the validity of the in- 
junction which the défendants are charged with violating there are 
iavolved inquiries which in some respects go beyond the Unes of eg- 
tablished or ^p^ûestioned précèdent. 

A preliminary question in the case was whether or not, upon the 
tling of their answers, the défendants were entitled to be discharged 
without aiï inquiry into the facts, The authorities seem to be 
agreed, aiià;aGCQrdingly the court ruled. District Judge Grosscup 
participatîng in the- décision, that, in a proceeding for contempt in 
equity, a sWora answer, ho'wever full and unequivocal, is not conclu- 
sive. King v. The Vaughan, 2 Doug. 516; Underwood's Case, 2 
Humph. 48, 49; Butherford v. Metcalf, 5 Hàyw. (Tenu.) 58, 61, 62; 
Magennis v. Parljhurst, 4 K J. Eq. 433, 434; State v. Harper's Ferry 
Boat Co., 16 W. Va. 864, 873; Crook v. People, 16 111. 534, 537; Buck 
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T. Buck, 60 m. 105, 106; Welch t. People, 30 Hl. App. 399, 409; Yates' 
Case (Kent, Gh. J.) 4 Joins. 317, 373; McOredie v. Senior, 4 Paige, 
378, 381, 382; Bank v. Schermerhorn, 9 Paige, 372, 375; U. S. v. 
Anon., 21 Fed. 761, 768: 

The objection raised by demnirer that the injunction was illégal 
and void was overruled at the time of présentation, but with leave 
for further argument at the final hearing upon the évidence. A 
great body of évidence, consisting of the testimony of witnesses, 
telegrams, and other documents, has been adduced to show the 
guilt of the accused. The défendants, claiming the constitutional 
privilège against self-incrimination, refused to testify at the in- 
stance of the prosecution, and hâve offered no évidence in their own 
behalf, excepting parts of certain documents which were allowed 
to be read in connection with other parts offered by the prosecution. 
Besides denying that any violation of the injunction has been prov- 
ed against them, the défendants now reassert and insist that the in- 
junction is invalid, on the two grounds that the court had no juris- 
diction to hear and détermine the case in which the injunction was 
ordered, and that, though possessed of such jurisdiction, the court 
lacked organic power to make the particular order in question. 
Keference is made to Ex parte Fisk, 113 U. S. 713, 718, 719, 5 Sup. 
et. 724; In re Sawyei-, 124 U. S. 200, 220-222, 8 Sup. Ct 482; Ex 
parte Terry, 128 U. S. 289, 9 Sup. Ot. 77; Windsor v. McVeigh, 93 
U. S. 274, 282, 283; Kerfoot v. People, 51 Dl. App. 409. If the in- 
junction was, for any reason, totally invalid, no violation or disre- 
gard of it could constitute a punishable contempt; but if the court 
acquired jurisdiction, and did not exceed its powers in the particu- 
lar case, no irregularity or error in the procédure or in the order it- 
self could justify disobedience of the writ. Elliott v. Peirsol, 1 Pet. 
340; Ex parte Watkins, 3 Pet 193; In re Coy, 127 U. S. 731, 8 Sup. 
Ct. 1263. The considérations of public policy on which this rule 
rests are toc plain and well understood to need restatement. 

Was the case one of which the court had jurisdiction? No ques- 
tion is made, or could be made in a proceeding for contempt, of the 
sufflciency of the pétition for the injunction in respect to matters of 
form and averment merely. In Coy's Case, supra, the court said : 

"In ail such cases, when the question of jurisdiction is raised, the point 
to be decided is whether the court has Jurisdiction of that class of offenses. 
If the statute has invested the court which tried the prisoner with jurisdic- 
tion to punlsh a well-deflned class of offenses,— as forgery of its bonds, or 
perjury in its courts,— its judgment as to what acts were necessary under 
thèse statutes to constitute the crime is not revlewable on a writ of habeas 
corpus." 

The question hère, therefore, is whether the case presented by the 
pétition was of a class which in a fédéral court admits of the rem- 
edy by injunction. 

Without going into the détails of averment, the charge made 
against the défendants was that they were engaged in a conspiracy 
to hinder and interrupt interstate commerce and the carriage of 
the mails upon the railroads centering in Chicago, by means and 
in a manner to constitute, within the recognized définitions, a 
publie nuisance. A nuisance is "anything that unlawfuUy work- 
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eth hurt, ! înconvenience, or damage." 3 Bl. Omm. 216. "A. 
public nuisance is suck, an ineqnvenience or troublesome offense 
as annoys tte'whole community in, gênerai, and not merely some 
particular peraon." M. 166. As deflned in Wood on Nuisances 
(page 38), "^ public nuisance is a Tiolation of a public right, eitber 
by a direct encroaclunent upon public rights or property, or by 
doing Boine àct which tends to a common injury, or by omitting 
to do some act which the common good requires, and •which it is the 
duty of a perron to do, and the omission to do which résulta in- 
juriously to the public." A form of public nuisance of which cog- 
fliizance bas been taken by the courts of equity la England and in 
tJiis country is called "purpresture," which is deflned to be "an en- 
çaroàchment upon lands, or rights and easements incident thereto, 
belonging to, the public, and to which the public hâve a right of 
acçess or of enjoymént, and encroachment upon navigable streams." 
"The remedy |or a purpresture, simply, is by information in equity 
at the suit of the attorney gênerai or other proper ofiScer." Wood, 
Nuis. pp. 107, 117; People v. Vanderbilt, 28 N. Y. 396; New Orléans 
V. U. S., 10 pet 662; Attorney General v. Forbes, 2 Mylne & G. 123. 

In Kerr on Injunctions (page 395) it is said: 

"There Is a wlde différence between a purpresture and a nuisance. Al- 
iûiougli they may coexist, elther may exist wlthout the other. If the act 
complalned of be a purpresture, It may be restralned at the suit of the at- 
torney gênerai, whether It be a nuisance or not Being an encroachment on 
the soll of the sovereign, llke trespass on the soll of an individual, it will 
support an action Irrespectlye of any damage which may accrue. But, to 
constitute a pubUc nuisance, damage to the public right of navigation or 
other public right must be shown to exlst H the act complalned of be a 
mère purprestlirej wlthout beins at the same tlme a nuisance, the court wiU 
nsually direct an Inqulry ta be made whether it wlU be more bénéficiai to 
tiie crown to abate jthe purpresture or to suffer the érection to remain and be 
àrrested;but. If the purpresture be also a public nuisance, this oannot be 
done, for the qrown cannot sanction a public nuisance." 

Accordingly, it is contended, and numerous décisions and texts 
are cited to show, that. "equity had jurisdiction to restrain public 
nuisances ijpon bill or information flled by the attorney gênerai on 
behalf of the people." High, Inj. §§ 745, 759, 764, 1570; Pom. Eq. 
Jur. § 1349; Wood, Nuis. p. 124; Story, Eq. Jur. §§ 921-924; 1 
Daniell, Ch. Pr. 7, 8; Mitf. Eq. PI. 104, 117, 196; Attorney General 
v. Johnson, 2 Wils. Ch. 87; Attorney General v. Forbes, 2 Mylne 
& 0. 123; Attorney General v. Terry, 9 Ch. App. 423; Attorney 
General v. BlMningham, 4 Kay & J. 528; People v. Miner, 2 Lans. 
396; People v. Ferry Co., 68 N. Y. 71; Davis v. Mayor, etc., 14 N. Y. 
526; People v. V-anderbUt, 28 N. Y. 396; Id., 26 N. Y. 287; Attor- 
ney General v, Hunter, 1 Dev. Eq. 12. I quote passages, some of 
which, besides bearing upon the principal question of jurisdiction, 
will be found to be detenninative of other questions which hâve 
corne under discussion. 

Btory says: 

Section 921: "In regard to public nuisances, the jurisdiction of courts of 
equity seems to be of a very ancient date. • • * The jurisdiction is ap- 
plicable, not only to 'publie nuisances,' strlctly so called, but also to pur- 
prestures upon public rights and property. • * • In its common accepta- 
tion it [purpresture] is now Understood to mean an encroachment upon the 
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king, eitlier upon part of bis demesne lands, or upon rights and easements 
held by the crown of the public, such as open highways, public rivérs, forts, 
streets, etc., and other public accommodations." City of New Orléans v. 
U. S., 10 Pet. 662; Mohawk Bridge Co. v. Utica & S. B. Co., 6 Palge, 554; 
Attorney General v. Cohoes Bridge Co., 6 Paige, 133. 

Section 923: "In cases of 'public nuisances,' properly so called, an Indict- 
meut lies to abate them, and to punlsb the offendera; but an Information 
also lies In equlty to redress the grievance by way of Injunction. The in- 
stances of the interposition of the court, however, are, It is said, rare, and 
prlnclpaUy conflned to Informations seeking préventive relief. Thus, In- 
formations in equlty hâve been malntalned against a public nuisance by 
stopping a highway." 

Section 924: "The ground of thls jurlsdiction of courts of equity in cases 
of purpresture, as well as of public nuisances, undoubtedly Is their abillty 
to give a more complète and perfect remedy than Is attalnable at law, in 
order to prevent Irrreparable mischief, and also to suppress oppressive and 
vexations lltigatlons. In the flrst place, they can Interpose, where the courts 
of law cannot, to restrain and prevent such nuisances which are threatened 
or are In progress, as weU as to abate those already exlstlng. In the next 
place, by a perpétuai Injunction, the remedy Is made complète through ail 
future time." 

So Pomeroj, in section 1349, says: 

"A court of eqtilty has jurlsdiction to restrain exlstlng or threatened pub- 
lic nuisances by Injunction, at the suit of the attorney gênerai, in Kngland, 
and at the suit of the state, or the people, or municlpallty, or some proper 
offlcer representlng the commonwealth. In this country." Attorney General 
V. Eau Claire, 37 Wls. 400; State v. Eau Claire, 40 Wis. 533; Eochester v. 
Erlckson, 46 Barb. 92; Pennsylvanla v. Wheeling, eta, Bridge Co., 13 How. 
518. 

Wood (volume 1, p. 124) says: 

"While, at the close of the Révolution, the people of each state, in theiP 
sovereign capaclty, acqulred the absolute right to ail navigable waters and 
the soll imder them, yet where the state has permitted a use of navigable 
waters Connecting the two states that Interfères wlth navigation, the gên- 
erai government, imder the power glven it by the constitution to regulate 
commerce between the states, may exercise jurlsdiction over the waters, 
and procure an abatement of such obstructions." Insurance Co. v. Cur- 
tenius, 6 McLean, 209, Fed. Cas. No. 3,045. 

High says: 

Section 1554: "When the right Involved Is purely of a public nature, and 
the grievance whIch It Is sought to enjoln Is one whlch afCects the public 
at large, the proceeding Is usually Instituted, both In Englana and In this 
country, by the attorney gênerai In behalf of the people, sometlmes pro- 
ceeding In his own name or that of the people absolutely, and sometlmes 
upon the relation of a citizen; and In actions to enjoln the érection or eon- 
tinuance of public nuisances this course Is generally pursued." State v. Daj'- 
ton & S. E. R. Co., 36 Ohlo St. 434; People v. Vanderbllt, 28 N. Y. 396. 

Section 764: "When proceeâings are had to enjoln a public nuisance, such as 
the pollution of a river by a board of municipal offlcers in violation of an 
act of parliament under whlch they are actlng, a distinction Is drawn, as to 
the necessity of provlng an actual injury, between the case of an informar 
tion filed by the attorney gênerai in behalf of the public and a bill filed by 
private citlzens In their own behalf; and in the former case It Is held to be 
unnecessary for the attorney gênerai to establlsh any actual Injury, the stat- 
ute having prohiblted the act complalned of." 

Section 745: "It is, however, to be observed that the fact that the com- 
mission of the threatened act, whlch it Is sought to enjoln as a nuisance, 
may be punished erimlnally as such, wlU not prevent the exercise of the 
restralning power of equity." People v. St. Louis, 5 Gilman, 351; Attorney 
General v. Hunter, 1 Dev. Eq. 12; Gilbert v. Canal, etc., Co., 8 N. J. Bq. 495. 
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To tSfe àâtt^;? efféçt, iQ S^Daniell, Gli. PL «Pp. {ith: Ed.) p. 1636, it ta 
safS: '^ ,)Ç'^à ôt 'ï)uBlîc .iàtiisancé/ pi^pèrl^ called, an indict- 
ment îîep lie»,, ftfeate theip, and to proàçcute thé offender; but an 
Information wïil also lie in equity to stop the mischief, and to re- 
strain the contlauance otit"; and among the cases cited in support 
qi the text:|re ^ttorney'Gênerai t. Nichol, 16 Ves. 338; Attorney 
General v. j'oirlie^, 2 Myl|j«;& C. 123; Attorney General t. Cambridge 
Oonsumers'Gas Co,, JUK. 6 Eq. 282; BunnelFs Appeal, 69 Pa. 
8t 59. See; also, Craig v. People, 47 IlL 487; Attorney General t. 
Eailroad Companies, 35 Wis. 527; Attorney General v. City of Eau 
Claire, 37;. t^s, 400, 

The supreift* court ofithe United States has époken on the sub- 
ject In the case of Mayor of Georget»-wn v. Alexandria Canal 
Oo., 12 Pet 91, 98, wh'êre an injunctioû was sought againat ob- 
structiQg the navigation; bJE 'the Potomac river, the court said: 

"BesldeB tblS'Temedy at law, It Is now settied that a court of equlty may 
take Jurlsdlction, In cases of public nuisance, by an information flled by the 
attorney gênerai. Thls jurlsdlction seems to hiave been acted on with cau- 
tion and hesitancy. Thus, it Is sald by the chanoellor, In 18 Ves. 217, that 
the instances of; the Interposit;ipn of the court were oonflned and rare.. He 
referred, as to thç principal àuûiority on thé subject, to what had beeh done 
in the court. pf exchequer ùpop thé discussion of the rlght of the attorney 
gênerai, by somé.species of Information, to seek, on the équitable side of the 
court, relief as to nuisance,, and préventive relief. Chanoellor Kent, In At- 
torney General v, TTtIca Ins, Co., 2 Johns. Ch. 382, remarks that the equity 
.jurlsdictiôn in cases 6t pùbllû aulsaucé, In the only cases In -which It had been 
exercised (that Is, in cases of encroachment on the king's soll), had lain dor- 
mant for a century and a half (that is, from Charles ;I. down to the year 
1795). Yet the JuWsdictfon bas been finally sustained upon the principle 
that equity cail give more a^èq^iats and complète relief than can be ob- 
talned at law. Whlle, therefore, It is admitted by aU that it is confessedly 
one of dellcacy, aûd acoordlngly the Instanées where It is exercised are rare, 
yet It may be exéircised in those cases in whlch thére ts eminent danger of 
Irréparable miscliJeî before the tardiness 6f the law can reaeh It" 

See, also, thé opinion ih Pennsylvania v. Wheeling, etc., Bridge 
Co., 13 How. 518, where a bridge across the Ohio river was held to 
be a public nuisance, and ordered abated, at the suit of the state of 
Pennsylvania. 

But while this jurisdiction of the English courts of chancery and 
of the equity courts ofthe several states of the Union is not under- 
stood to be disputed ;^y ,counsel for the défendants, they do insist 
that, in the absence of; législation by congresa conferring the au- 
thority, the fédéral courts can do nothing for the protection of the 
highways of Interstate commerce, whether upon land or water. 
They cite the followiag lânguage from the opinion in Parkersburg 
& Q. R. Transp. Co. V4 City of Parkersburg, 107 U. S. 691, 2 Sup. CL 
782, in which Pennsylvania v. Wheeling, etc., Bridge Co., it may be 
Observed, is declared to be "a peculiar case": 

"Now, wharves, levées, and landlng places are essential to cominerce by 
veater, no less than a navigable channel and a cïear river. But they are 
attached to the land; they ax.e private property,— real estate; and they are, 
prlmarily at least, subject to the local state laws. Oongress bas never yet 
Interfered to supervise thelr administration; it bas hitherto left this ex- 
duslvely to tlie states. There Is llttle doubt however, that congress, If 14 



UNITED STATES ». DEBS. 



743 



saw fit, In cases of prevalling abuses In the management of wharf prop- 
erty,— abuses materlally Interferlng with the prosecntlon of commerce,— 
mlght interpose and make régulations to prevent such abuses. When It 
shall hâve done so It will be tlme enough for the courts to carry Its régula- 
tions Into efCect by judiclal proceedlngs properly Instltuted; but, until con- 
gress bas acted, the courts of the United States cannot assume control over 
the subject as a matter of fédéral cognizance. It Is congress, and not the 
judicial department, to which the constitution bas given the power to regu- 
late commerce with foreign nations and among the several States. The 
courts can never taise the initiative on this subject" 

And from Bridge Co. v. Hatch, 125 XJ. S. 1, 8 Sup. Ct 811, the 
foUowing: 

"The power of congress to pass laws for the régulation of the navlgjitlon 
of public rivers, and to prevent any and ail obstructions thereln, Is not ques- 
tioned; but, until it does pass some such law, there is no common law of 
the United States which prohibits obstructions and nuisances in navigable 
rivers, unless it be the maritime law, admlnlstered by the courts of admi- 
ralty and maritime Jurlsdlctlon. No précèdent, howe^er, exlsts for the en- 
forcement of any such law; and. If such law could be enforced (a point 
which we do not undertake to décide), It would not avail to sustain the bill 
In equlty flled In the original case. There must be a direct statute of the 
United States In order to bring wlthln the scope of Its laws, as admlnls- 
tered by the courts of law and equlty, obstructions and nuisances in naviga- 
ble streams wlthln, the statea Such obstructions and nuisances are offenses 
against the laws of the states wlthln which the navigable waters lie, and 
may be indicted or prohibited as such; but they are not ofCenses against 
United States laws which do not exist, and none such exist except what ara 
to be found on the statute book." 

Accordingly, notwithstanding the provision, in the "Act for the 
admission of Oregon into the Union" that "ail the navigable waters 
of said State shall be common highways and forever free," it was 
held in that case that the bridge which it was sought to remove 
was not an offense against the United States, in the absence of 
direct législation bringing obstructions and nuisances in navigable 
streams withtn the ecope of national law. 

In reply to this position of the défense, référence is made to the "Act 
to regulate commerce," as amended by the act of March 2, 1889 (25 
Stat. 855) ; and it is contended that by force of the provisions of that 
statute, passed in exercise of the power conferred on congress by the 
constitution "to regulate commerce among the several states," the 
national control has been extended over the cbannels and agencies of 
interstate commerce, including raiiways as well as navigable waters, 
and that out of this législation, whatever had been the rule before, has 
arisen by necessary implication the jurisdiction of the fédéral courts, 
in accordance with the principles of equity, to protect that commerce 
against interférence or obstruction. The right of the fédéral gov- 
ernment to obtain the injunction is also asserted upon the ground 
of property right in the mails. 

That the nation owns the mail bags is of course beyond dispute, 
and that it pays large sums annually for the carrying of the mails 
npon the railroads is well understood. In Searight v. Stokes, 3 
How. 151, \^■here the question was whether vehicles carrying the 
mails were "laden with the property of the United States," and there- 
iore exempt from toU on the Cumberland road, in Pennsylvania, the 
suprême court said: 
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f'ïhe XJnîtwï 'iStates bave unquestionably a property In the mails. They 
are-Bot 'meie cômmon carrieFs, but a goverament, performlng a bigli officiai 
datyiiia iïolâtag aùid guarding its own property as well as that oi' its citi- 
zens commltted- to its care; for a very large portion of tbe letters and 
packages conVieyedon thls road, especlaUy durlng tbe sessions o£ congress, con- 
sista lOf etimmnnlcations to or irom tbe offlcers of tbe executive départaient, 
or membCTsnof the législature, on public service or in relation to matters 
of public conceni.'' 

It is saiâ, on the contrary, to be easy "to show that, at common 
law, jurisdiçtjon qf the chancery on information of the attorney gên- 
erai to restf aiii à purpresture or nuisance rests on the idea that the 
king owns the land ■whereon it exists." It is doubtless true that, 
in the cas^s wÉerë the jurisdiction was invoked, the king was the 
owner of thé land, because the land under navigable waters in Eng- 
land has always belonged to the crown; but the object of the suits 
has always been, not to Tindicate the title to the land, which could 
hayé been done by the action of ejéctment, but to prevent or remove 
obstructions to navigation, which reqnirèd the prompt and efilcient 
methods of equity; and it is not to be believed that if in England, 
as along the fresh-water rivers of this country, the title of lands 
under the water had belonged to the riparian owners, the same juris- 
diction would not hâve been exercised for the protection of the pub- 
lic right of navigation. The public interest is concemed in the un- 
obstmcted use of the water, and it is sticlcing in the mud to say 
that the right to protect that use is dépendent upon the owner- 
ship of the underlying soil. If, however, the jurisdiction in such 
cases must be held to rest upon some légal title or property right, 
which by fiction shall be deemed to be worthy of équitable protec- 
tion, or to afford a basis of jurisdiction for protecting incidental 
rights, it would seem that the property which the government has 
been declared to hâve in the mails and its unquestioned ownership 
of mail bags might well be deemed sufflcient for the purpose. Jus- 
tice Brewer said in U. S. T. W. U. Tel. Co., 50 Fed. 28, 42: «The 
dollar is not always the test of real interest. It may properly be 
sacrificed if anything of higher value be thereby attained." 

"Rut," say counsel, "this whole subject is utterly foreign to the 
question in this case. * * * Waterways are not railways. They 
are free to ail comers, and are not the subject of private ownership 
nor control, but only of municipal régulation by public authority. 
Lake Front Case, 146 U. S. 387, 13 Sup. Ct 110. The control of 
the railway is primarily with the company that owns and opérâtes 
it. Thèse great interests are entirely able to cope with any interfér- 
ence with Ôieir property. If they be held, in a high sensé, as trus- 
tées for the public, why should equity entertain a suit by the ben- 
eflciaries of this trust until the trustées bave proved recréant? 
Thèse companies own the land over which their Unes run, or a 
right of way in perpetuity, and, though charged with public duties, 
are still private pecuniary corporations operated for gain. As to ail 
local matters, viz. the speed of trains, stopping at crossings, éléva- 
tion of tracks, and things of that character, they are subject to local 
or state régulation. This could not be were the power of congress 
exclusive as in the matter of Interstate rates. Wabash, etc., Ky. 
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Oo. y. People of nHnois, 118 U. S. 657, 7 Sap. Ct. 4.» It is, of course, 
true that waterways are not railways; that the latter and the title 
to the land under them are owned and controlled, under légal 
limitations, by companies whicli operate them for gain; but so are 
the boats which ply the ri vers and lakes of the country; and I see no 
reason in any of the suggestions advanced for saying that the courts 
may give to commerce on the rivers a protection which they may 
not extend to commerce on the railways. The railroad companies 
are clothed with the power of eminent domain, to enable them to 
acquire lands necessary for their purposes, because the proposed 
use is for the public beneflt. To the extent of the share which the 
companies hâve in Interstate commerce they hold their lands and 
rights of way for the beneflt of the gênerai public and subject to the 
national control. "For this purpose," to use the expression of the 
suprême court in Gilman t. Philadelphia, 3 Wall. 713, in respect of 
navigable waters, "they are the public property of the nation, and 
subject to ail the requisite législation of congress." 

But while the reasons to justify, on the grounds considered, the 
issuing of the injunction for the purpose of protecting, against ob- 
struction or interruption, either the mails alone or Interstate com- 
merce, of which the carrying of the maUs is a part, are strong, and 
perhaps ought to be accepted as convincing, there seems to be no 
précèdent for so holding, and the responsibility of making a précè- 
dent need not now be assumed. 

While, however, the point is not decided, the authorities on the 
subject hâve been brought forward so fully because, in part, of their 
bearing upon the question now to be considered, — ^whether or not 
the injunction was authorized by the act of July 2, 1890. It was 
under that act that the order was asked and was granted; but it 
has been seriously questioned in this proceeding, as well as by an 
eminent judge and by lawyers elsewhere, whether the statute is by 
its terms applicable, or consistently with constitutional guaranties 
can be applied, to cases like this, It is admitted in one of the briefs 
for the défendants, and the authorities already quoted clearly dem- 
onstrate, "that were congress to déclare that the United States 
might maintain a Mil to enjoin the obstruction of Interstate com- 
merce on railroads engaged therein, where such obstructions 
amounted to what, on a public highway, would be a public nui- 
sance, such législation would be admissible." Such an act, not go- 
ing beyond the scope of equity jurisdiction in England at the time 
when the fédéral constitution was adopted, it is plain would not 
be obnoxlous to the objection that it was an invasion of the field of 
criminal law which involved interférence with the right of trial by 
jury. The jurisdiction of the courts of equity, and by implication 
their right to punish for contempt, are established by the constitu- 
tion, equally with the right of trial by jury; and so long as there 
is no attempt to extend jurisdiction over subjects not properly cog- 
nizable in equity, there can be no ground for the assertion that the 
right of jury trial has been taken away or impaired. The same act 
may constitute a contempt and a crinae. But the contempt is one 
thing, the crime another; and the punishment for one is not a dupli- 
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cation of the punishment of the ôther. The coQtempt can be tried 
and pHnished only biy the court, while the charge of crime can be 
tried only by a jury, 

The first and fourth sections of the act of July 2, 1890 (26 Stat. 
209), read as foUows: 

Section 1: "Every contract, combination in tho form of trust, or otherwise, 
or consptracy, in restralnt of trade or commerce among the several states, 
or with foreign nations, Is hereby declared to be Illégal. Every person who 
shall make any such contract or engage In any such combination or con- 
spiracy, shâll be deemed gullty of a misdemeanor, and, ou conviction tbereof , 
shall be puhiShed by fine not éxceeding flve thousand dollars, or by iniprison- 
ment not éxceeding one year; or by both said punishments, in the discrétion 
of the court." 

Section 4: "The several clçcuit courts of tlie United States are hereby in- 
vested with jurisdiction to preyent and réstrain violations of thls act; and 
it shall hé tte duty of the several district attomeys of the United States, in 
their reSspèctive districts, under the direction of the attorney gênerai, to in- 
stitute proceedings in equity to prevent and restraiu such violations. Such 
proceedlngs may be by way of pétition setting forth tlie cause and pray- 
ing that such violation shall be enjoined or otherwise prohibited. When the 
parties coinplained of shall liaVe been duly nritifled of such pétition the court 
shall prooeed, as soon as inay be, to the heàring and détermination of the 
case; and pending such pétition and before final decree, the comt may at 
any tliçp niake such temporsury restraining order or prohibition as shall be 
deemëd Just. in the premises,'' 

It is not contended thàt other sections bear materially upon the 
construction or interprétation of thèse, except the sixth, to which 
référence will be made fùrther along. The position of the de- 
fendapts in respect to thls statute, as stated in one of the briefs, 
is that it "is directed at capital," "at dangers very generally sup- 
posed to resuit from vast aggregations of capital;" that "the evil 
aitned at iS one of a contractual character, and not of force and vio- 
lence." In another brief it is said more definitely: 

"That, sections 1 and 6 beittg constraed toéether, it is apparent that thô 
statute is aimed at monopoly of trade or commerce by which trade should 
t)e engrossed, and In and by which property should be employed and se- 
cured, but that, even should this contention be denied, stiU th© statute does 
not confer a rlght on the Government to proceed under the direction of the 
attorney gênerai to abate a public nuisance existing in a highway of Inter- 
state commerce, but generaûy, by section 4, to prevent and réstrain, by 
Vnjunction, violations of a pénal statute. It is thought, therefore, that, as 
iield by Judge Putnam in U. S. v. Patterson, 55 Fed. 605, this act is inap- 
plicable; but, If It is, then it is unconstitutional as an attempt to en- 
force a pénal statute in equity, ana not a justifiable authorlty for a pro- 
ceeding famillar to equity, and, under congressional authority, admissible in 
the fédéral courts in the name of the govemment." 

The Tery elaborate arguments presented in support of thèse propo- 
sitions are the same, in the main, as were made and reported at 
length in the case referred to (U. S. v. Patterson), and therefore need 
not be restated. Eeference was made in that case, and has been 
made in this, to the debates in congress while the measure was under 
considération in that body; and, though it is conceded that we can- 
not take the views or purposes expressed in debate as supplying the 
construction of statutes, it is said we may gather from the debates 
in congress, as from any other source, "the history of the evil which 
the législation was intended to remedy." Doubtless, that is often 
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■trtie; and fa tliîs instance ît is perhaps apparent thatthe original meas- 
ure, as proposed in the senate, "Was directed wholly against trusts, 
and notât organizations of labor in aay form." But it also appears tliat 
before tlie bill left tlie senate its title bad been cbanged, and mate- 
rial additions made to tlie text; and it is worthy of note that a 
proviso to tbe effect that the act should not be construed to apply 
"to any arrangements, agreements or combinations made between 
laborers with a view of lessening hours of labor or of increasing 
their wages, nor to any arrangements, agreementa or combinations 
among persons engagea in horticulture or agriculture made with the 
view of enhancing the price of agricultural or horticultural prod- 
ucts," was not adopted. Such an amendment, doubtless, was not 
necessary in order to exclude agreementa and arrangements of the 
kind mentioned; but the offering of the proposition shows that the 
possible application of the statute to cases not in the nature of trusts 
or monopolies, and in which workmen or farmers should be con^ 
cerned, was not orerlooked. But it is more significant that, upon 
the introduction of the bill into the house, the chairman of the ju- 
diciary committee, as reported in the Congressional Eecord (yolume 
21, pt 5, p. 4089), made the following statement: 

"Now, just what contracta, what combinations in the form of trusts, or 
what conspiracies will be in restraint of trade or commerce, mentioned In 
tlie bill, will not be known until the courts hâve construed and interpreted 
this provision." 

It is therefore the privilège and duty of the court, uncontrolled by 
considérations drawn from other sources, to flnd the meaning of 
the statute in the terms of its provisions, interpreted by the settled 
rules of construction. That the original design to suppress trusts 
and monopolies created by contract or combination in the form of 
trust,which of course would be of a "contractual character," was 
adhered to, is clear; but it is equaUy clear that a further and more 
comprehensive purpose came to be entertained, and was embodied 
in the final form of the enactment. Combinations are condemned, 
not only when they take the form of trusts, but in whatever form 
found, if they be in restraint of trade. That is the effect of the 
words "or otherwise." It may be that those worda should be deemed 
to include only forma of like character, — that is to say, some form of 
contract as distinguished from tort; but, if that be so, it only em- 
phasizea and makes imperatire the inference, which otherwise it 
eeems to me would be sufficiently clear, that the word "conspiracy" 
should be interpreted independently of the preceding words. It 
la hardly to be believed that the words "or otherwise" were used 
simply for the purpose of giving fuller scope to the antécédent 
words "contract" and "combination," and then "conspiracy" added 
merely for the same purpose. Construed literally, the terms used 
in the body of thia act forbid ail contracta or combinationa in re- 
Btraint of trade or commerce; but that construction is controUed 
by the title, which showa that only unlawful restraints were intend- 
ed. But what consti tûtes an unlawful restraint is not defined; and, 
tmder the familiar rule that such fédéral enaCtments will be inter- 
preted by the light of the common law, I hâve no doubt but that this 
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Btatute, fat 80 far as it îs dlrected against contracïs or comÇînatïons In 
tbe lorm of trusts, or in àny form of a "«ontractual character," skovild 
be Umited to contracta and combinations such, in their gênerai cliar- 
acteristics, as the courts àave declared unlawful. Butto put any such 
limitation upon the word "conspiracy" is neither necessary, nor, as ï 
think, permissible. To do so would deprive the word, as hère used, of 
ail signiâcance. Itisawordwhosemeaningisquiteaswellestablished 
in the law as the meaning of the phrase "in restraint of trade," 
when used — as eommonly, if not universaUy, that phrase haa been 
used — ^in référence to contracts. A conspiracy, to be sure, consists 
in an agreement to do something; but in the sensé of the law, and 
therefore in the sensé of this statute, it must be an agreement be- 
tween two or more to do, by concerted action, sometMng criminal 
or unlawful, or, It may be, to do something lawful by criminal or 
unlawiul means. A conspiracy, therefore, is in itself unlawful, and, 
in so f ar aa this statute is directed against consplracies in restraint 
of trade among the several states, it is not necessaiy to look for the 
illegality of the offense in the kind of restraint proposed; and, since 
it would be unneceesary, it wOuld be illogical, to conclude that only 
consplracies which are founded upon, or are intended to be accom- 
plished by means of, contracts or combinations in restraint of trade, 
are within the purview of the act. It would be to make tautologous 
words which haye distinctly différent meanings, and to deprive the 
statute, in a large measure, of its just and needful scope. Any pro- 
posed restraint of trade, though it be in itself innocent, if it is to be 
accomplished by conspiracy, is unlawful. A distinction has been 
Buggested between the phrase "in restraint of trade" and the phrases 
"to injure trade" and "to restrain trade." Though perceptible, the 
distinction does not seem to me so signiûcant that the use of one 
expression rath(^ than the other should vary the interprétation of 
this statute. Any contract, combination, or conspiracy, to be "in 
restraint of trade," must involve the use of means of which the eflect 
is "to injure" or "to restrain" trade. A contract, combination, or 
conspiracy in restraint of trade is therefore a contrait, combination, 
or conspiracy to restrain or to injure trade. It would not, I suppose, 
be enough, in an indictment, to charge conspiracy in restraint of 
trade in the language of the statute, but it would be necessary, un- 
less the proposed restraint be shown to be in itself unlawful, to allège 
the illégal means intended to be used in order to effect the restraint; 
and whether the means should be averred to hâve been used "in re- 
straint of" or "to restrain" trade could hardly be important There 
are many cases, doubtless, in which the rule that every word of a 
statute should be given effect is inapplicable, because, when synony- 
mous words are used, the court is powerless to give them différent 
meanings; but, when words of différent signiflcance are employed, 
the rule forbida that the scope of the statute be compressed within 
the Hmits of the narrower word. "Drinking house" and "tippling 
house" are necessarily one, and it was well held in Eeg. v. McCulley, 
2 Moody, Or. Cas. 34, that "ram, ewe, sheep, and lamb" were ail 
covered by the word "sheep"; but, if thé words had been "ram, ewe, 
OE sheepi" it woûM hâve been a plàin violation of the ïule to reject 
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the comprehensîve word "sheep," and say that lambs or wethers were 
not included. Eice v. Eailroad Co., 1 Black, 379; Gelpcke v. City of 
Dubuque, 1 Wail. 220; Fau v. Marsteller, 2 Cranch, 10; Adama v. 
Woods, Id. 337; U. S. v, Coombs, 12 Pet. 72; Maillard v. Lawrence, 16 
How. 251; Market Co. v. Hoffman, 101 U. S. 115; Thomley v. U. S., 113 
TJ. S. 313, 5 Sup. et 491. And it is no more legitimate hère to reject 
the word "conspiracy," or, what is practically the same thing, strip it 
of its well-settled criminal significance by conflning it within forma 
of contract or of combinations in the form of trusts. For like reasons 
I am unable to regard the word "commerce," in this statute, as 
synonymous with "trade," as used in the common-law phrase "re- 
straint of trade." In its gênerai sensé, trade comprehends every 
epecies of exchange or dealing, but its chief use is "to dénote the 
barter or purchase and sale of goods, wares, and merchandise, either 
by Wholesale or retail," and so it is used in the phrase mentioned. 
But "commerce" is a broader tenn. It is the word in that clause of 
the constitution by whlch power is conferred on congress "to regu- 
late commerce with foreign nations, and among the several states, 
and with the Indian tribes." Cons't. U. S. art. 1, § 8. In a broader 
and more distinct exercise of that power than ever before asserted, 
congress passed the enactments of 1887 and 1888 known as the 
^Interstate Commerce Law." The présent statute is another exer- 
cise of that constitutional power, and the word "commerce," as used 
in this statute, as it seems to me, need not and should not be given 
a. meaning more restricted than it bas in the constitution. That 
meaning bas often been defined by the suprême court. Gibbons 
V. Ogden, 9 Wheat 195, 197; Gilman v. Philadelphia, 3 WaU. 713; 
The Daniel Bail, 10 Wall. 557; The Case of the State Freight Tax, 
15 WaU. 232, 275; Pensacola Tel. Co. v. W. V. Tel. Co., 96 U. S. 1; 
Ex parte Siebold, 100 U. S. 371, 395; County of Mobile v. Kimball, 
102 U. S. 691; Wabash, etc., By. Co. v. Blinois, 118 U. S. 569, 7 
Sup. et 4; Cherokee Nation v. Southern Kansas Ey. Co., 135 U. S. 
641, 657, 10 Sup. et. 965. I quote passages whlch will serve in- 
cidentally to dispose of a number of points raised in the course of 
the argument, without referring to them more directly: 

"The power of congress," sald Chlef Justice Marshall, In Gibbons v. Ogden, 
In 1824, when rallroads were unknown, "comprehends navigation wlthln the 
llmits of every state In the Union, so far as that navigation may be. In any 
manner, conneeted with 'commerce with foreign nations, or among the sev- 
eral States, or with the Indian tribes.' " 

In Gilman v. Philadelphia it is said: 

"The power to regulate commerce comprehends the control for that pur- 
poee, and to the extent necessary, of ail the navigable waters of the TJnlted 
States whlch are accessible from a state other than tbose in whlch they lie. 
For this purpose they are the public property of the nation, and subject to 
ail the requlslte législation of congress. This necessarily indudes the power 
to keep them open and free from any obstruction to their navigation, Im- 
posed by the states or otherwlse. • • • It Is for congress to détermine 
when Its full power shall be brought Into actlvity, and as to the régula- 
tions and sanctions whlch shall be provlded." 

In the case of The Daniel Bail, a steamer employed on Grand 
river between Grand Bapids and Grand Haven, Mich., Justice Field, 
«peaking for the court, said: 
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"^J%V,,.&Btiie steamer -w-flaiemployed ■li>,,tr^nsporting goods deçtineçl for 
otWë"*'sWtèS, or gobds btoiigM -froiii witiiôtit the llmlts ol Mlcbigaii' and 
dégtifiê'd'lxy i^laces wlthln that state, she wâs engagea In commeroe ftetWeea 
the statesî . anfl,. howavei- lltnlted that commerce may hâve been, Bhe was, 
so far, as iit,./^,ent, subject to the legidatlon of congress. She was employed 
as an instrument of that pommerce; for, whenever a commodity has begun 
tô mctvé as Hn article of trade f rom one stà,te to another, commercé in that 
commôflity bétwêèn the stateé has commenbèd. The fa et that several dif- 
férent and todêpendeut ageoéies: are employed in transporting the commod- 
ity, some ftCting entirely in one state, and gomeacting through two or more 
States, dOQs; In no respect afflçct the character of the transaction. To the 
extetit in -wilch e^ch agency acts in that transportation, it is subject to the 
régulation of edûgress." 

In the State Preiglit Tax Case, Justice Strong said: 

"Beyond ail qiuéstion,. the ticansportatlon, of îreight or pf tbe subjects of 
commerce, for th.e purpose or exçliange or sale, is a constituent of com- 
merce Uself. 'this bas neVer been doubted, ànd probably the transportation 
of articles bî trade froih <iiïe state to anothfe* was the prominent Idea In 
tlie mhids ofMtheifrftmeES ofi tbe Constitution when to coligress was com- 
mitted the pow^rtoregulatei commerce am^pg the several states. A power 
to prevent embarrasslng restpctions by a state was thé thihg desired. The 
power was glyèn b'y the sainte' :tt'brd9, ^nd tri tJie same clause, by which was 
conferred power tô régulât© commerce wlth fbreigii nations. It would bo 
absurd to' supposé tiiat the transmission : of the subjects of trade from the 
stjite to the bw*"^' *'P *^°i^ ttiç place of production to the market, was not 
cqntçmplated, for without that there could beno consummate^ trade either 
with forelgn nations or anion^ the states. In his work on thé constitution 
(section 105'^, Jtidge Story assferts that the sensé in which the word 'com- 
merce' is used in that instrument Includes not only trafflc, but Intercourse 
and naviga,tlpn; and in the 'Passenger ; Qases, 7 How. 416, it was said: 
'Çon^^mercp conslsts in se|ling,the superfluity; In purchasing. articles of 
netessity, as 'wéU, productidijs, as manufactures; in buylng froiii one nation 
and selling to ariothêr; br In transporting thé merchandlse from the seller 
tb'tiïé bnyër" tô gain tlie frélght" Nor doeslt make any différence whether 
thls interchange of eomtooditles is by land or by water. In either case, 
the. brlnglng of the goods from the seller to the buyer is commerce." 

■ la Pensacôla Tel. Cav. W. U. Tel. Co., Mr. Chieî Justice Waite, 
spèaking for tbe court, af ter reciting the provisions of tHe consti- 
tution, says: 

"Thé powers thus granted are not confined to the instrumentalities of 
commerce, or the postal service known or in use when the constitution was 
adopted, but they keep pace with the progress of the country, and adapt 
thieiriselves to the new developments of time and circumstances. They ex- 
tenà from the horse wlth Its rider to the stagecoach, from the sailing vessel 
to.lJie steamboat, frpm ,the coach and the steamboat to the railroad, and 
frorh the railroad to the telegraph, as thèse new agencles are successively 
brought into use to meet the demands of increaslng population and wealth. 
They were intended for the government of the business to which they relate, 
at,;^l times and under ail circumstances. As they were; intrusted to the 
glanerai government for the good of the nation, it Is not only the right, 
but the duty, of congvess to see to it that Intercourse among the states 
aiftd; the transmission of intelligence are not obstructed or unnecessarily 
hindered by state législation." 

iJpPountyof Mobile Y. Kiniiball, in référence to the power of 
cpiigress oyep the sub j ect,; it is said : 

"That power is indeed without limitation. It authorlsieS ebngress to pre- 
scrite thç condltfo;!,^, upon, (Tjshlçh commerce In ail Its forms shall be con- 
ducted bëfweeri oû'r çltizéns ârid the citizens or siibjects of othêr countries, 
and betyeeri'the «Itteens ^t the several states, ànd tti adbpt iheasures to- 
promote its growth and insure its safety." : ; . 
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In Wabash, etc., Ry. Co. v. Illinois, Justice Miller, in the course 
of an exhaustive discussion, says: 

"It cannot be too strongly insisted upon that the right of contlnued trans- 
portation from one end of the country to the other is essential In modem 
times to that freedom of commerce from the restraints which the state 
might choose to Impose upon it, that the commerce clause was Intended to 
secure. This clause, giving to congi'ess the power to regulate commerce 
among the states and wlth foreign nations, as this court has said before, 
was among the most Important of. the subjects which prompted the forma- 
tion of the constitution (Cook v. Pennsylvania, 97 U. S. 566, 574; Brown 
V. Maryland, 12 Wheat 419, 446); and it would be a very feeble and almost 
useless provision, but poorly adapted to secure the entire freedom of com- 
merce among the states which was deemed essential to a more perfect union 
by the framers of the constitution, if, at every stage of the transportation 
of goods and chattels through the country, the state within whose limita 
a part of this transportation must be done could impose régulations con- 
cerning the price, compensation, or taxation, or any other restrictive régu- 
lation interferlng with and seriously embarrassing this commerce." 

Speaking by the same judge, in Ex parte Siebold, the court had 
said: 

"We hold it to be an Incontrovertible prlnciple that the government of the 
United States may, by means of physical force exercised through Its officiai 
agents, exécute on every foot of American soil the powers and functions 
that belong to it This necessarily Involves the power to command obédience 
to its laws, and hence the power to keep the peacé to that extent. This 
power to enforce its laws and to exercise Its functions in ail places does 
not derogate from the power of the state to exécute its laws at the same 
time and in the same places. The one does not exclude the other, except 
where both cannot be executed at the same tlme. 1e that case, the words of 
the constitution Itself show which is to yield: "This constitution and ail 
laws which shall be made in pursuance thereof » • * shall be the suprême 
law of the land.' • • ♦ The government must exécute Its powers, or it is 
no government It must exécute them on the land as well as on the sea; on 
things as well as on persons." 

In Cherokee Nation v. Southern Kan. Ry. Co., the court, speaking 
by Mr. Justice Harlan, says: 

"Congress has power to regulate commerce, not only with foreign nations 
and among the several states, but with the'Indian tribes. It is not necessary 
that an act of congress should express in words the purpose for whicli 
it was passed. The court will détermine for itself whether the means em- 
ployed by congress bave any relation to the powers granted by the consti- 
tution. * • * The question is no longer an open one, whether a railroad 
Is a public highway, established primarlly for the convenience of the peo- 
ple, and to subserve public ends, and therefore subject to govemmental con- 
trol and régulation." 

Thèse définitions and expositions of the scope and law of In- 
terstate commerce, except the last, preceded the enactments by 
congress on the subject It was therefore of commerce so defined, 
embracing ail instrumentalities and subjects of transportation 
among the states, that congress, by that législation, assumed the 
control; and I see no reason for thinking that as employed in the 
act of 1890, which is essentially supplemental of the other acts, 
the Word was intended to be less comprehensive. It has been 
decided in a number of cases in the circuit courts, and in one in- 
stance by a circuit court of appeals, that this act cannot be ap- 
plied to trusts or monopolies in the manufacture or production 
of articles of commerce. For instance, in Greene's Case, 52 Fed. 



752 VEOSKAI, BBPOSXXB, TOlé 64. 

104, Justice: Jackson held tliat congress had not tïe constitutional 
power, aiid by this act had not attempted, tp.limit the right of 
a corporaldion, created by a state, in the acquisition, control, and 
disposition ofproperty in the several states, even îf carried to 
the extent necessary for the control of traflSc in a species of prop- 
erty among the seTeral states. To the sàme effect waa the niling 
in U. S. V. Knight, which was aflarmed by the United States cir- 
cuit court of appeals for the Third circuit 60 Fed. 306; Id., 60 
Ped. 934, 9 C. 0. A. 297. This case is pending on appeal in the 
suprême court.^ See, also, Dueber Watch-Oase Manuf g Co. v. E. 
Howard Watch & Clock Co., 55 Fed. 851. If thèse décisions are 
right (a point upon which I express no opinion), it follows that the 
act in question has relation only to commodities, and possibly to 
persons, in the course of movement among the states, and to the 
agencies Or means of trânëportation; and if, as îs contended, and 
as seems to hâve been decided in TJ. S. v. Patterson, supra, it covers 
only contraèts, combinations, or conspiracies "intended to engross 
or monopolize the market," it is an act of very narrow scope. Why 
should it not be construed to embrace ail conspiracies which shall 
be contriTed with intent, or of which the necessary or probable effect 
shall be, to restrain, hlnder, interrupt, or destpoy interstate com- 
merce? 

The argument to the contrary, drawn from the sixth section of the 
act, is not controlling, nor, as it seems to me, eren strongly persuasive. 
That section provides for the forfeiture of "any property owned under 
any contract or by any combination, or pursuant to any conspiracy 
(and being the subject thereof) mentioned in this act, and being in 
the course of transportation from one state to another, or to a 
foreign country"; but it doeS not say nor imply that only cases, 
whether of contract or combination or conspiracy, in which prop 
erty shall be found subject to forfeiture, shall be deemed to corne 
within the scope of the act The force of the section is the same, 
I think, as îf it read: *^ in any case there shall be found any 
property owned," etc., "it shall be forfeited," etc.; and so read it 
neither expresses nor impliés any limitation of the provisions of 
other sections. 

At this point is interposed the constitutional objection which, it 
is urged, forbidé a construction that goes beyond trusts and monopo- 
lies to include conspiracies to employ force or violence in restraint 
of trade or commerce. The argument was employed and amplifled 
in the Patterson Ôase, 55 Fed. 605, 629-632. It was contended there 
"that if two or more persons commit an act of murder, robbery, 
forgery, shop-^b^àking, store-buming, champerty, or maintenance, 
which in fact hàs a natural, though unintended, resuit of interfér- 
ence with interstate commerce, they are liable criminally for a çon- 
sjpiracy to interfère with interstate commerce, if the statute broadly 
cbvers conspiracy merelyto interfère with it" This proposition ia 
built on the assumptîon— which I believe is supported neither by 
authority nor reason^ — that co-conspirators are responsible as con- 
spirators for the natural, though unintended, results of the com- 
mission or attetttpt by one of them to commit the particular offense 

» Afflrmed, 15 Sap. Ct. 249. 
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originally agreed upon or intended. It is a fundamental and es- 
sential principle of law, and of social order, that aJl engaged in 
the commission of a particular crime, whether aa counselors, aid- 
era, abettors, or otherwise, are individually responsible criminally 
for other offenses wliich resuit naturally from the commission 
or attempt to commit the crime Intended; but, as agreement and 
intent are of the essence of a conspiracy, a conspiracy to commit 
a particular offense can hardly be deemed to include another 
conspiracy to commit another offense, unless the latter was the 
necessary resuit of the commission or attempt to commit the crime 
intended, or to such a degree the probable resTilt that it could 
Itself be charged in the indictment to hâve been intended. But 
if it were possible, by a course of technical reasoning and refine- 
ment, to extend the law of conspiracy to ail crimes known to the 
law where two or more persons are implicated, it would, as Judge 
Putnam held, not inrolve the constitutionality of this act, which 
is limited to the fleld of interstate commerce, where the power of 
congress is unrestricted and suprême. 

The question hère, however, is of the validity of the fourth, rather 
than of the first, section of the act. It is urged that the power 
given by that section "to prevent and restrain violations" of the 
act is an unwarranted invasion of the right of trial by jury, and 
in support of the proposition are cited Puterbaugh v. Smith, 131 111. 
199, 23 N. E. 428; Carleton v. Eugg, 149 Mass. 550-557, 22 N. E. 
55; Littleton v. Fritz, 65 lowa, 488, 22 N. W. 641; Eilenbecker v. 
Plymouth Co., 134 U. S. 31, 10 Sup. Ct 424; Scott v. Neely, 140 U. S. 
106, 11 Sup. Ct 712; Pearson v. Yewdall, 95 U. S. 294; Boyd v. U. 
S., 116 U. S. 616-634, 6 Sup. Ct 524; Counselman v. Hitchcock, 142 
U, S. 547-582 12 Sup. Ct. 195. 

Little need be added to what bas already been said upon that 
subject The same act may be a crime and a contempt of court 
If an assault or murder be committed in the présence of a court, 
the offender will be punishable both for the crime and for the con- 
tempt, and so with any other act committed in violation both of a 
criminal statute and of an injunction or order of court. Within 
the proper subjects of équitable cognizance, as established when 
the constitution was adopted, it was compétent for congress to vest 
the courts with the jurisdiction granted by this section, and to im- 
pose upon them the duty of its exercise in proper cases. Just as, 
in construing the iirst section of the act, its gênerai words are lim- 
ited by force of the title to unlawful restraint and the words "in 
restraint of trade," in their connection with the words "contraet" 
and "combination," are to be given their common-law signiflcance, 
80 the jurisdiction in equity, though given in broad and gênerai 
terms, will be deemed to be limited so as not to extend to a case 
which is not of équitable cognizance. Indeed, if the sixth section 
of the act may legitimately be used in aid of the construction of 
the ârst section, the fotirth section warrants, if it does not require, 
that the first section be restricted to cases in which, in accordance 
with established précèdent, an injunction could issue, — a limitation 
which would not be essentially uncertain or of difllcult application, 
v.64F.no.6 — 48 
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and wUldirif necessâry to the upholding of thé Btâtute, mlght well 
béadopted. 

That tMs case is one of équitable character is clear, and, as 
I Undëfjstaiad, haa not been questioned by counsel; tlieir conten- 
tion beîûg that neitber by this statute, nor upon gênerai princi- 
pies, la tlïe case withla the jnrisdlction of a fédéral court Ex- 
cepting the caeè of U. S. v. Patterson, I know of no ruling incon- 
sistent witt the jurisdiction hère exercised. The case of U, S. v. 
Trans-Missouri Freight Ass'n, 53 Fed. 440; Id., 7 C. 0. A. 15, 58 
Fed. 5$^ had référence to a contract between railroads, which was 
alleged to hâve been made in violation of the act but was held to 
be not ttûlawîul. In the case of U. S. v. Workingmen's Amalga- 
mated Council of New Orléans, 54 Ped. 994, the late Judge Billings, 
under l^is statute, granted an injunction upon facts which made 
the question of jurisdiction the same as it is hère, and in respect to 
that question his ruling and opinion were distinctly approved by 
the circuit court of appeals for the Fifth circuit (6 C. C. A. 258, 57 
Fed. 85). The court said: 

"The àppellants asslgb as error the ovemiUng by the circuit court of each 
o( the girounds of objection urged In that court against the granting of 
sald Injunction. Thèse arewell sumroftrlzed, discussed, and disposed of In 
the very able opinions of the judge qf the circuit court who passed the de- 
oree now sotight to be reversed. The màtters of law presentéd to and con- 
sidéred by hliii were not well taken by the appellants (reâpondents below) 
and the: circuit coûrt's ruling to that éffect was correct. The bill exhibited 
Is clearly wlthin the statute, and the pleadlngs of the respondents were not 
Buch as to lîçciulre the refusai of Ihe prayer for a temporary Injunction." 

See, alsô, the opinion of Judge Bpeer in Waterhouse v. Corner, 55 
Fed. 149. 

In the Case of Phelan, 62 Fed. 803, who was charged with con- 
tempt of the^ United States circuit court at Cincinnati, growing out 
of the strike of last summer, and involving facts essentiaJly identical 
with the facts of this case, Judge Taft declared the combination to 
be "in the teeth of the act of July 2, 1890," and after quoting from 
Pxe act and referring to the rùlings of other judges in accord with 
his own view, said: 

"A difteipent vlew has been taken by Judge Putnam te the case of U. S. 
T, Patterson, 55 Fed. 605; but, after considération, Judge Lurton and I can- 
not concur with the reasonlng of that leamed judge. The fact that It was 
the purpose 6f Debs, Phelan, and their associâtes to paralyze the Interstate 
commerce of thIS country is shown coucluslvely in this case, and is lœown of 
ail men. Thetefore, thehr combination was for an unlawful purpose, and la 
a consplr^cy, wlthin the statute cited." 

In the récent case of U. S. v. Elliott, 64 Ped. 27, Judge Philips 
déclares simllar views. 

The facts bf this case suggest illustrations of the impropriety as 
well as inbonsistency of putting upon the statute the restrictive con- 
struction proposed. If, for example, the manufacturers of other 
sleeping cars, in their own interest, should enlist the brakemen and 
Bwitchnoieïi ôr other employés of the railroads, either individually 
or in associated bodiés, in a conspiracy to prevent or restrain the 
use of PùUmaa sleepers, by refusing to move them, by secretly un- 
coupling, Or by other èlusive means, the monopolistio character of 
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the conspiracy would be so erident that, even on the theory that 
the statute is aimed at contracta or combinations intended to en- 
gross or monopolize the market, it would be agreed that the offense 
ought to be punishable. But in such a case if the offlcers or agents 
of the car companies, who might or might not be capitalists, would 
be individually responsible for violating the statute, upon what prin- 
ciple could the brakeman or switchman be exempt? Can working- 
men, or, if you wiU, poor men, acting by themselves, upon their own 
motion and for their own purposes, whether avowed or secret, do 
things forbidden by the statute, without criminal responsibility, and 
yet be criminally responsible for the same things done at the in- 
stance and to promote the purposes of others? Or will it be said 
that under this statute one who is not a capitalist may, without 
criminality, assist capitalists in the doing of things which on their 
part are criminal ? If that be so, then, if a capitalist and one who 
is not a capitalist joiîi in doing things forbidden by this statute, 
neither can be punished, because one alone cannot be guilty of con- 
spiracy. The jîersistent effort of the défendants, as the proof shows, 
was to force the raiiroad companie»— the largest capitalists of the 
country — to co-operate, or at least to acquiesce, in a scheme to stop 
the use of Pullman sleepers ; and for a time they had the agreement 
of a manager and othei" officers of one road to quit the use of the obnox- 
ious cars, and perhaps a qualifled submission of the offlcers of another 
road or two to the same dictation : Does the guilt or innocence of the 
défendants of the chargé of conspiracy, under this statute, dépend on 
the proof there may be of their success in drawing to the support 
of their design those who may be called capitalists, or does it dé- 
pend upon the character of the design itself, and upon what has 
been done towards its accomplishment by themselves and by those 
in Toluntary coopération with them, from whatever employment 
or walk in life? 

I haye not faUed, I think, to appreciate the just force of the ar- 
gument to the contrary of my opinion, — it has sometimes entangled 
me in doubt, — ^but my conclusion is clear that, under the act of 
1890, the court had jurisdiction of the case presented in the appli- 
cation, and that the injunction granted was not without authority 
of law, nor for any reason invalid. 

This brings me to the question of fact: Did the défendants vio- 
late the injunction? The évidence upon the question is volumi- 
nous, but need not be reviewed in détail. The injunction issued 
July 2d, and on the 3d and Ath was served upon the défendants 
Debs, Howard, Rogers, and Keliher. It was not served upon the 
other défendants, and in one of the briefs it is contended that only 
parties to a biU can be charged with violating an injunction; that 
while strangers to a suit in chancery may be liable for willful in- 
terférence, their cases stand upon the same footing as ordinary 
criminal contempts, and their answers are conclusive. Authori- 
ties cited: Watson v, Fuller, 9 How. Pr. 425; Kjp v. Deniston, i 
Johns. 24; Boyd v. State, 19 Neb- 128, 26 N. W. 925; Lord Elden's 
Opinion, 7 Ves. 257-259; State v. Anderson, 5 Kan.;90, 114; El- 
liott T. Osborne, 1 (M. 396; Jewett T. Bowman, 27 N, J. Eq. 171; 
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Ooddingtoii t. Webb, 4 Sandf. 639. In another brief thè weîght of 
âiithority is concedéd'to be that one who bas actual notice of an 
Injuncfion is bound by it Kapalje, Oontempt, 46; Èwing v. Joknson, 
34 How. Pr, 202; Waffle v. Vanderheyden, 8 Paige, 45. I know of 
no authority and perceîre no reason for treating the answer of a 
stranger to the bill as conclusive, whUe the answer of a party to 
the bUl is not conclusive. 

The testimony of newspaper reporters shows that on July 4th 
Debs said to one of thea: 

"I hâve doue nothing unlawful. I hâve kept myself strictly withîn the 
provisions of Judge Caldwell's décision, • • * and I shan't change my 
couise of conduct in any way by reason of the service of this injunctioû." 

Agaln, on the 7tli, that: 

"There had been another Injnnctlon served upon hlm, and It shonld not 
make the sllghtest différence in the manner In whlch the American Rail- 
way Union was dolng Its business; It had kept wlthin the bounds of the law." 

To another, on July 2d, hé had said, in substance — 

"That he was not afrald of any court or grand jury, or of any Injonction 
as he had done nothlng to be enjoined agalnst, and that the American Rall- 
way Union would continue the fight on the same Unes they had commenced." 

July 3d the défendant Bums, who, it should be observed, in re- 
sponding jointly with his codefendants Hogan and others to in- 
terrogatories, had assérted that they were not informed of the in- 
junction untÙ near the end of the strike, in answer to the inquiry 
of the reporter what they should do about it, said: 

"Why, they woula slmply laugh at the injunction; that the Railway Union 
knew its rights; that they had not done anything wrong,— had not inter- 
fered with Interstate commerce or mails or passengers; that they had slm- 
ply called off thelr men; that they had not done anything contrary to the 
injunction; that they had a rlght to strike peaceably." 

Thèse déclarations are not brought forward for the purpose of 
showîiig that the défendants held or expressed sentiments of con- 
tempt for the order of the court. Whether they did or not is 
tmmaterial hère. Their conduct only is in question, and thèse ex- 
pressions are quoted because they conûnn the inference deducible 
from other évidence, that no essential and voluntary modiflcation 
of their course of action either foUowed or was caused by the injunc- 
tion. Their original intention, it is true, was only to prevent the 
use of Pullman cars, but flnding, as they did, immediately, that 
that aim would be thwarted by the discharge from service of men 
who refùsed to handle those cars, they began as early as June 27th, 
the day after the boycott was proclaimed, to issue orders to strike; 
and from that time to the end, to the estent of their ability, they 
conducted and controlled the strike with persistent consistency of 
purpose, and with unchanged methods of action. What they did 
the flrst day they did, in substance, each succeeding day, so that 
it is not necessary to discriminate Tery closely between what was 
done beforte and what after service of the injunction. 

As ofaeers of the American Railway Union, it is beyond question 
that the défendants had practical control of the strike, guiding as 
they chose tîie movëments of the men actively engaged. Is it 
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true, as they assert, that they did notMng, and advised or insti- 
gated nothing, tmlawful, and notliing contrary to the injunction? 
Leaving ont of view for the moment the raie that co-conspirators 
are responsible for the deeds of each other, done in furtherance 
of the common design, is it true that the défendants, in the exer- 
cise of their acknowledged leadership, did no more than advise a 
peaceable strike or withdrawal of their followers from railroad 
service, or did they counsel and encourage such violence and in- 
timidation as they knew to be necessary to prevent the equipment 
and moving of trains? To the charge of the information tiiat they 
knew "that violence invariably follows ail strikes of a similar 
eharacter," they answered by denying that "they knew that vio- 
lence and unlawful conduct necessarily follows from strikes of the 
kind mentioned." When, at an early stage of the case, the court 
Buggested that in the use of the word "necessarily" the answer 
was not responsive to the information, where the word "invariably" 
was employed, the variance was stated by counsel to hâve been 
inadvertent, and leave was taken to amend; but, instead of an 
anîendment curing the defect, a supplemental answer was filed, 
which merely dénies such averments and parts of the information 
as they had not "in their former answer expressly admitted or 
denied." On this point, Hogan and the other défendants to the 
second information speak more explicitly, denying "that they or 
either of them knew or could hâve known that any such acts were 
certain or almost certain, or probable or reasonably to be expected, 
to foUow from such strikes or cessation of labor." While this is 
not perceived to be equivocal or evasive, it is difficult to understand 
how intelligent men familiar with the subject, as thèse men may 
be presumed to hâve been, could honestly afflrm it. Strikes by rail- 
road employés hâve not been infrequent of late years in thia coun- 
try, and the testimony of the one witness who spoke on the sub- 
ject, and whose expérience and intelligence made him apparently 
quite compétent to speak, accord with what I suppose to be com- 
mon knowledge, — that they hâve been attended generally, if not 
in every instance, with some form of intimidation or force. The 
witness said he knew of no exception. IJnder the conditions of 
last summer, when there were many idle men seeking employment, 
it was impossible that a strike which aimed at a gênerai cessation 
of business upon the railroads of the country should succeed with- 
out \'iolence; and it is not to be believed that the défendants en- 
tered upon the exécution of their scheme without appreciating the 
fact, and without having determined how to deal with it. The 
inferenoe therefore is a fair one, aside from direct évidence to the 
point, that they expected and intended that this strike should 
difler from others only in magnitude of design and boldness of 
exécution, and that the accustomed accessories of intimidation 
and violence, so far at least as found essential to success, would not 
be omitted. For that much the striking workmen, acting on the 
promptings of self-interest, without instigation or direct sugges- 
tion, and even in spite of admonitions to the contraiy, may ordi- 
:narily be counted on. Such admonitions against violence were 
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senjbtC^utoccasidnallyby'thè défendants, but it does not appear that 
they were ever heeded; and I am nôt able to belieli^ onliié évidence 
thatj in tte Mlest semae, it was.expected or Intended that they 
shonld be. I I am able and qnlte reàdy to believé thât thé défendant» 
not only difl not favor, bût deprecated, extrême violence, which 
might lead toithe destruction of property or of human life. But they 
Ayere not unwilling that coupling pibs should be drawn;that Pull- 
man ewsshould be. ^'cut out" and side tracked; that switchea 
should bçturned and trains derailed; that cars should be over- 
tvrned aRd tracks Obstpacted; that false or contradictory signala 
should be given to moving trains; that the strikers and lawless- 
riotersji should wear a common badge, and should assemble together 
upon the tracks and yards of the companies to obstruct business; 
that ^ngjçi^eeps and firemeu should be pulled frotb their cabs, if by 
persuasion or threats they could not be induced to leave them; 
thatthiB ppemployed should be deterred by threats or abuse from 
taking.ijiie places of strikers; and that engines should.be "plugged," 
or ;0th,e5^-l^e '^liilled" Thèse things, and the lilte of them, were 
done:.d%ûy in Chicago and elsewhere by members, and sometimes 
by &fla,9(^ of the locaj unions, without protest or condemnation, 
and soBaç of them at, the instigation of the défendants, who, it can 
hardly be doubted, were well aware of what was goiûg on. When, 
therefq^, ifl his address of June 29th, "To the milway Employés 
of Amçisiç^" Debs saifj-: ^'I appeal to the strikers everywhere to 
refrain from any act of violence. I^et there be no interférence with 
the aiflàirs of the conj-fanies involved, and, above ail, let there be 
no act of depredatipni A man who will destroy property or vio- 
latelaw is an enemy, and not a friend, to the cause of labor. The 
great pjiblic is with us," etc., — ^the chief aim, I am convinced, was 
to secure the good wiUof the public. To that end the wamings 
against act^, of depredîition or visible destruction of property, it 
may w:ell te believed, were sincère; but their foUowers did not 
understànd, and the court cannot believe, that it was intended to 
forbid intimidation and the milder forms of violence, which did not 
directly inirolve the destruction of property or severe injury to per- 
son, and which for that reason, it geems, were assumed to be not 
unlawful, when employed in the interests of organized labor in a 
contest with "an alliance of rich and powerful corporations." By 
just what théories of law and duty they were govemed might be 
better nnderstopd, perhaps, if in that part of the answer which 
allégea, "that upon the service of the injunction the défendant* 
consulte^ compétent cqunsel, leamed in the law, and, upon a fuH 
and faJr statement of thp facts in the promises, they were advised 
what they might rightfuÙy and lawfully do without vlolating the 
order of Jiie court, and tliat since that time they hâve in ail things 
proceedied in acçordance with that advice," they had disclosed, aa- 
they Qflght to hâve donc, just what statement of the facts they 
made jtiP counsel, andiii^)iat adviçe they received. Without such. 
disclosure, either in thfi .«Wiswér or the proof, the alleged advice 
neithér justifies nor mitîgi^jfce? f^ ■wrpng or error committed tn pur- 
Buance of the advice, but. ?:îa4se3,,ratiier, a presumption that a fulL 
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statement would not be advantageous. Proof was made of por- 
tions of the testimony of Mr. Debs on the 20th of August before 
the commission appointed by the président, wberein, among otlier 
things, he said : 

"It is understood that a strlke Is war; not necessarily a war of blood and 
bullets, but a war In the sensé that It is a conflict between two contending 
Interests or classes of Interesls. There is more or less strategy, too, in war, 
and thls was necessary in our opération. Orders were issued from hère, 
CLuestions were answered, and our men were kept in Une from hère. • • • 
As soon as the employés found that we were arrested, and taken from the 
scène of action, they became demoralized, and that ended the strlke. It was 
not the soldlers that ended the strike. It was not the old brotherhoods that 
ended the strike. It was simply the United States courts that ended the 
strike. Our men were In a position that never would hâve been shaken, 
under any circumstanees, if we had been permltted to remain upon the 
field, among them. Once we were taken from the scène of action, and le- 
strained from sending telegrams or issulng orders or answering questions, 
then the minions of the corporations would be put to work. * • * Our head- 
quarters were temporarlly demoralized and abandoned, and we could not 
answer any messages. The men went back to work, and the ranks were 
broken, and the strike was broken up, • • * not by the army, and not 
by any other power, but simply and solely by the action of the United States 
court in restrainlng us from discharglng our duties as offlcers and représent- 
atives of our employés. 

In answer to an inquiry what, if anything, he did to ascertaln 
whetlier his men were concerned in violence, he said: 

"We dld that [by] our committee, whîeh called at headquarters every even- 
Ing and advised us. They were Instructed to guard the company's property, 
If they were near it at ail, and to apprehend anyone that might be caught 
destroying property. Thls instruction was given again and agaln to the 
centrai committee that went ont from headquarters. We said we knew 
that If there was trouble. If there was disorder and riot, we would lose, 
because we knew enough by expérience in the past that we had everythlng 
to lose by rlot, and nothing to gain. We said that man who incites riot 
<jr disorder Is oiu: enemy, and we hâve got to be the flrst to apprehend and 
bring hlm to Justice. So we called upon our men, and advised them, urged 
them, to do everything In their power to maintaln order, because we felt 
*nd knew that if there was perfect order there was no pretext upon which 
they could call out the soldlers, or appeal for the intervention of the court; 
and we would win without a question of a doubt." 

One or two reflections upon thèse statementa will be enough: 
First, with ail that is said about guarding property, keeping the 
peace, and being the flrst to arrest offenders, not one was arrest- 
ed, and no effort was made by strikers or members of the Kail- 
way Union to preserre the peace or to protect property. On the 
contrary, many of them were leaders in scènes of violence and 
disorder. Second, if this strike, like others, was understood to be 
war, not necessarily of blood and bullets, but a conflict between 
«ontending interests or classes of interests, in which strategy had 
to be employed to keep the men in line, it was more than a peace- 
able strike, or mère cessation from work. Had it been only that, 
the injunction, instead of being a hindrance, would hâve been in 
their hands the very weapon they needed to enable them to sup- 
press the violence and disorder in which alone, they say, they saw 
possible danger to the success of their cause. 

"When the trouble began," said Mr. Debs again, in his testimony be- 
fore the commission, "there were thousands of telegrams and commun!- 
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catioïis pbniting in, ànd ît was impossible for me to see them ail per- 
sonalljv becaase I w£» otit among the men, meeting with commit- 
tees, meeting at différent cities, and addressing meetings, and ail 
tkat kind of work; so it was really impossible for ail those tele- 
grams tàat were coming in to come under my personal notice. 
So then thè work was apportioned by the board to its members. 
This young njian named Benedict (who had been employed as an 
assistant secretary) answered, by instruction of the board, some 
telegrams, and in other cases, where the board was ail absent, 
he answered telegrams himself. Telegrams, when he had an- 
swered others of a kindred character, he wonld answer without 
instructions." The inconsistency of thèse statements with the 
averments of the answer of the défendants to the original infor- 
mation, denying responsibility for the telegrams sent and received, 
is too évident to need comment, but they are quoted hère not so 
much to point ont the discrepancy as to show the activity of Mr. 
Debs, his intimate connection with the conduct of the strike, and 
consequently his direct responsibility for what was done. By his 
admission, he was out among the men, meeting committees, and 
addressing meetings. It is shown also by the testimony of two 
or more witnesses that on the night of June 29th he and Howard 
and Keliher attended a meeting of the local union at Blue Island, 
a suburb of Chicago, on the line of the Rock Island & Pacific Eail- 
road; that he and Howard each addressed the men, urging them 
to Join the strike; that, among other things, one or both of them 
said the men "ought to stand together and go out in a body"; that 
if others came to take their places "they ought to make them walk 
the plank." In the language of the witnesses, "They told the work- 
men there that the only way to resist the orders of the gênerai 
inanagers in cutting down the wages of the mèn in détail on the 
différent roads was by unanimously organizing and standing by, 
—ail standing together. Debs told them not to molest the mail 
trains, but," as the witness puts it, "not to let the Pullman cars 
out, at no hazards." Howard "advised the men not to do any vio- 
lence, or anything like that, but to 'go out, and stay out, man to 
man, and they would win the victory." "Howard said not to com- 
mit any violence, but not to allow any Pullman cars to run, at no 
hazard." "He said ail those that didn't go out and stay out, and 
help the laboring class Of people out of trouble, will hâve to walk 
the plank in the future." Thèse speeches did not mean, and were 
not understood' by the men to whom they were addressed to mean, 
that no résistance should be made by them to the running of Pull- 
man cars, or that they should submit unresistingly to the employ- 
ment of other mén to take -their places. They voted that night 
to join the strike, and on the next day inauguràtèd "a condition 
of turbulence" /Which a witness declared he "did not believe could 
exist." "A body of men, principally ex-employës of the Rock 
Island road, blockaded trafiSc, threatened violence, and tied up the 
road." "The same condition, only worse, July Ist," and notwith- 
standing the efforts of the United States marshal, by reading the 
injunction and otherwise, to quell the disturbance, nothing was ac- 
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oomplished untll the 5th of July, when fédéral soldîers arrived, 
With that assistance, through trains began to be moved, and the 
transportation of the mails was resumed on the 7th or 8th, but it 
was net nntil the 14th that trafiSo on that Une was fully restored. 
Thèse things directly followed, and in large measure, I think it not 
unwarranted to say, were the natural and probable resuit of, the 
speeches made and counsel given to the men by Debs and Howard 
at the meeting on tiie night of the 29th at Blue Island. Similar 
suggestions, calculated to incite to acts of violence or intimida- 
tion, were contained in many of the telegrams which were sent 
ont over the name of Debs, and for which, notwithstandlng the 
averment of their swom answers to the contrary, it is no longer 
possible for any of the défendants to évade some measure of re- 
sponsibility. I quote from a few of them, commencing June 27th: 
"A boycott bas been dedared agalnst the Pullman Company, and no Pull- 
mun cars are to be handled." "If men are discbarged for refuslng to handle 
Pullman cars, every employé should at once leave the service of the company." 

June 28th: 

"No forclble Interférence with mail trains, but any man who handles 
trains or cars wlll be a scab." "No loyal man will handle any train at ail 
on your System." "Tle up every line possible, to enforce boycott. Do not 
eut any cars from mail trains, but no loyal man wlll move a train of any 
klnd under exlstlng conditions." "Passenger train came south thls mom- 
Ing, and will be held hère." (To Debs from Laa Vegas.) "If your company 
refuses to boycott Pullman, tie It up." 

June 29th: 

In substance: Leave denied for train at Llvingston, Montana, to proceed 
with sick. passengers "AU taklng part in thls struggle will receive protection 
of A. R. U., wh«ther members or not" "Pay no attention to injimctlon 
orderE. Men wlll not be slaves." 

June 30th: 

"Thls is a flght agalnst combined capital and oppression, and we are as- 
«ured wlnners. Do no violence, but every man stand pat and firm." "No 
fear about reinstatement AU Unes in Chicago are paralyzed. Impossible 
to get scabs to flU places in tlme." "Do not Interfère with maU trains in any 
manner." 

July Ist: 

"Knock It to them as bard as possible." "Hâve men stand firm. They 
«how a better front in Ohio than you. • • • I do not suspect Grand June- 
tion of houslng scabs or suckUngs of autocrats." 

July 2d: 

"The train wlll haul your car to Its destination on présentation of thls tele- 
gram." (To Mrs. Leland Stanford.) "AU who work during présent strlke 
wiU be branded as scabs." 

July 3d: 

"Thls is authorlty to caU oui roads named." "Tle up Big Four." "Get 
your men ont immediately." "It wiU take more than injunctions t» move 
trains. Get everybody out" "Wear a whlte rlbbon, Instead of red. We 
hâve requested our friends t» wear whlte In Chicago." "Let everybody wear 
white rlbbon who are in favor, and aU opposed wear red." "Do not let 
«ourt order scare you. I hâve bad orders served on me. We are break- 
Ing no laws. You and aU strlkera hâve qult your places peaceably, as U your 
right • • • Don't be slUy." 
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"Have/yotomen stand pat. f hey will hâve to make inaiiy, arrests before 
this strikejte <?verr ,We ail stand flrm. Arrestlng men will not operate the 
road." '*TQ,:œU ô^t troopSi WM an old method of iijtlmidation. Commit 
no viplenck HâVèévery mân' stand pat. Trùbps cannot move trains. Not 
scabs In ÏHè wèriato flll placeS> and more ocdtirrlng hotlrly." "This is au- 
thorfty to ^all out I^i D. & E." î 

JulySth: ^^ 

"The Unes ate riôw sharply dràwn.' Capital bas aedairéd war. Any man 
who Works Is' aSSÎsflng capital to defeat labor." (Richards of St. Paul to 
Dèbs): "Send àU good news possible. * • ♦ Look after locals on ail 
roads, and play IJie strongest card left" 

July 8th: 

"You cannot paralyze the wopld In a minute. Do not let strong men be- 
come ehildish. • * * You appear to be paylng more attention to news- 
papers thanto messages." 

JulylOth: 

"Debs,- Howard, Eeliher, ROgeré, In jail. Best expect to go. This is the 
last act of the corporations. Our cause Is just Victory certain. Stand 
pat. [Signed] Hogan." 

July 14th: 
"Ail negotiatlons off. Stand to a finish now." 

.'the condition as it was on the 12th of July is aptly described in 
the letter of that date signed by Debs, Howard, and Keliher, as 
offtcers of the American Railway Union, and addréssed, "To the Eail- 
way Managers." It is set eut in f ull as a part of the information,^ and 
if more çonvincii^g évidence pf the nature of the strike, and of the 
direct Personal and officiai responsibility of the défendants for what 
was done, and for the resnltS, were needed, it is found in that docu- 
ment 

But the défendants are not entitled to be judged solely by the rules 
which, détermine the responsibility of one who has acted without 
combination or agreèment with another. The bill upon which the in- 
junction was ordered chafged them with conspiracy, as, under the 
statute, it must hâve dohé, in order to bring them within the cog- 
nizance of the court Conformiag to the allégations of the bUl, the 
injunction, in substance, commanded them, and ail combining or con- 
spiring with them, "to desist and refrain" from interfering with the 
bûsiiiess, roUing stock, and other property of the roads named; from 
using force, threats, or persuasion to induce employés of the roads 
to neglect duty; from using force or threats to induce employés to 
qiiit, or other pei-sons not to enter, the sei-vice of the roads; from 
doing any act in furtherance of a conspiracy to interfère with Inter- 
state commerce on the roads; and from ordering, aiding, or abetting 
any person to do the forbidden things. It is not necessary to con- 
aidëï" whether this injunction, when properly construed, forbids, or 
#hèther it niight lawfully hâve been made to forbid, the employés of 
îhe railrpàd companies to quit work in furtherance of the alleged 
conspiracy, or to forbid others^ in aid of the conspiracy, to persuade 
or advise them to quit, The ôrder was not intended when issued, 

lAnte, p. 729. 



.'■UNITED STATES 6». DEBS. 76'S 

and will not now be construed, to go so far. In the récent case of 
Arthur v. Oakes (C. 0. A., 7th. Circuit), 63 Fed. 310, it was decided, 
with my full concurrence in the opinion, that a court of equity will 
not, "under any circumstances, by injunction, preyent one individual 
from quitting the personal service of another"; and in respect to the 
right of employés, singly or in concert, to quit worlî, and of others to 
advise them on the subject, there is no présent necessity for adding 
to what was said in that case, further than to observe that neither 
€xpressly nor by implication does the opinion there delivered lend 
the remotest sanction to the proposition asserted by one of the coun- 
sel for the défendants, that in free America every man has a right to 
abandon his position, for a good or a bad reason, and that another, 
for good or bad reason, may advise or persuade him to do so. Mani- 
festly that is not true. If it were, a servant might quit his place, 
and another might advise him to quit, in order to make way for the 
entry of thieves or burglars into the employer's house, — a suggestior 
at which simple minds revolt, and for which the acutest can inven'i, 
neither justification nor apology. The ruie is familiar in criminal 
jurisprudence that any act, however innocent in itself, becomes 
wrongful or criminal when done in furtherance of an unlawful de- 
sign. But vi^hether or not, in a particular case, an injunction will 
be appropriate, and to what extent it shall go if granted, will dépend 
on other considérations than the mère wrongfulness or illegality of 
the act or conduct proposed to be énjoined. The right of men to 
strike peaceably, and the right to advise a peaceable strike, which 
the law does not présume to be impossible, is not questioned. But 
îf men enter into a conspiracy to do an unlawful thing, and, in order 
to accomplish their purpose, adi^se workman to go upon a strike, 
knowing that violence and wrong will be the probable outcome, nei- 
ther in law nor in morals can they escape responsibility. 

The évidence establishes, and it has not been denied, that on the 
21st day of June, 1894, the American Eailway Union, in convention 
at Chicago, declared a boycott against the Pullman palace cars, to 
take effect after five days if meanwhile the Pullman Company should 
not accède to a proposed arbitration with striking workmen; that 
the convention, after conf erring upon the directors of the union juris- 
diction over ail matters connected with the boycott, adjourned on 
the 25th of June; that on the next day the following notice or order 
was issued, over the signature of the président of the union : "June 
26, 1894, 1:30 p. m. Boycott against Pullman cars in effect at noon 
to-day. By order of convention. E. V. Debs," — rand that on the same 
day the following telegram was sent to the gênerai officers of labor 
organizations throughout the country: 

"A boycott against the Pullman Company, to take effect at noon to-day, 
lias been declared by the American Railway Union. We eamestly request 
your aid and co-operation in the flght of organized labor against a powerful 
and oppressive monopoly. Plea&e advise if you can meet with us in confér- 
ence, and, if not, if you will authorize some one to represent you in this mat- 
ter. Address 421 Ashland Block. Eugène V. Debs, Président." 

Pullman cars in use upon the roads are instrumentalities of com- 
merce, and it foUows that from the time of this announcement, if not 
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fromthe adoption of the resolutioii by the convention, thé American 
Bailway Union was comnaitted to a conspiraoy in restraint of Inter- 
state o<»9ïiQerce, In violation of tlie act of July 2, 1890, and tliat the 
members iof tlmt association, and ail otliers who joined in tbe move- 
ment, bec^me ciiminally rtesponsible eacli for tlie acts of otliers done 
in furtàerance of the common pnrpose, whether intended by him or 
not The ofBcers became responsible for the men, and the men for 
the offlcera. While I do not accède to the proposition which was ad- 
vanoed in Patterson'a CJase, for the pnrpose of Invalidating or of 
putting a naryow construction upon the statuté, that a conspiracy 
to commit a specified offense includes a conspiracy to commit any 
other offense "whicb may resuit and does resuit f rom an attempt to 
commit the offense intended, the rule is well settled, and I suppose 
well understood, that ail who engage, either as principals or as ad- 
visers, aidera, or abettors, in the commission of an unlawful or criml- 
nal act, are indivldually responsible for the criminal or injurions re- 
sults which foUow the commission or an attempt by any of their 
number to commit the intended crime or wrong. It is by the same 
rule that co^conspirators are responsible for the acts and déclarations 
of each. other in the furtherance of their unlawful purpose. Brennan 
V. People, 15 111. 511; Hanna v. People, 86 111. 243; Lamb v. People, 
96 111. 74; Whart Or. Law, § 1405; 1 Bish. Cr. Law, 636; Hawk. P. 0. 
c. 29, §8. Iquote: 

"Upon this ground [says Hawkins, supra], It bas been adjudged that where 
persons combine together to stand by one another In the breach of the peaae, 
with a gênerai resolution to resist ail opposers, and In the exécution of their 
design a murder Is commltted, ail the company are equally principals, though 
at the time of the fact some of them were at such a distance as to be out 
of vlew." 

"A man may be gullty of a wrong which he did not speciflcally Intend [says 
Blshop], If It came natnrally, or even accidentally, through some other spé- 
cifie, or a général, evll purpose. When, therefore, persons combine to do an 
unlawful thlng. If the act of one, proceeding and growing out of the com- 
mon plan, terminâtes In a criminal resuit, though not the particular resuit 
meant, aU are liable." 

In State v. McCaMll (lowa) 30 N. W. 553, the court said: 
"Where there Is a conspiracy to accomplish an unlawful purpose, and th» 
means are not speciflcaUy a^reed upon or understood, each conspirator be- 
coines responsible for the means used by any co-consplrator in the accompllsli- 
ment of tbe purpose In which they are ail at the time engaged." 

Thèse défendants were the directors and gênerai officers of the 
American Eailway Union, and had practical control of the organi- 
sation. They procured the adoption of the resolutions by which 
the boycott of uie Pullman cars was declared, and authority given 
themselves to begin and control the movement. They put them- 
selves at once in télégraphie communication with the offtcers of local 
unions, advising them of the action of the convention, and that no 
Piillman cars were to be handled; but, it appearing very soon that 
men who refused to handle Pullman cars were being discharged, 
they determined to prevent the running of ail trains upon ail the 
roads until thè ^mpanies should accède to their demands, including 
the reinstatement of men who had been discharged. Later the 
Pullman strikeis were abaudoned, and only the re-employment of 
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railroad men insisted on. As early as the 27th of June they sent 
ont telegrams directing men to quit work if tke running of Pullman 
cars was insisted upon, and unless discharged men were restored to 
their places, and by the 28tli it had become the distinct policy "to 
get the men ont"; "to tie up" or paralyze the roads; to promise full 
protection to ail who joined in the strike; to denounce as scabs, or 
as traitors to the cause of labor, ail who refused to go out, and ail 
who should consent to take places which others had abandoned, — 
and later the form or substance of expression became: "Ail em- 
ployés of ail roads will stand together"; "None will return until 
ail return." By this course the original conspiracy against the use 
of Pullman cars became a conspiracy against transportation and 
travel by railroad. Upon their own authority, without consulting 
the local unions, the défendants converted the boycott into a strike; 
and with the aid of followers, some of whom stopped at no means 
between the drawing of a coopling pin and the undermining of a 
bridge, whereby men should be hurled to death, they pushed the 
strike to the conditions which prevailed when the intervention of 
the court was asked, and which, in the end, compelled the employ- 
ment of military force to re-establish peace and start again the 
activities of commerce. The évidence leaves no feature of the case 
in doubt The substance of it, briefly stated, is that the défendants, 
in combination with the members of the American Eailway Union 
and others, who were prevailed upon to co-operate, were engaged in 
a conspiracy in restraint or hlndrance of interstate commerce over 
the railroads entering Chicago, and, in furtherance of their design, 
those actively engaged in the strike were using threats, tiolence, 
and other unlawful means of interférence with the opérations of 
the roads; that by the injunction they were commanded to desist, 
but, instead of respecting the order, they persisted in their purpose, 
without essential change of conduct, until compelled to yield to 
superior force. 

Much has been said, but without proof, of the wrongs of the work- 
men at Pullman, of an alliance between the Pullman Company 
and the railway managers to depress wages, and generally of cor- 
porate oppression and arrogance. But It îs évident that thèse 
things, whatever the facts might hâve been proved or imagined 
to be, could furnish neither justification hor palliation for giving 
up a city to disorder, and for paralyzing the industries aJid commerce 
of the country. 

My conclusion in the case on the information of the United States 
implies a like conclusion in thé other case, tried at the same time 
and upon the same évidence, wherein, by an information presented 
by the receivers of the Santa Fé Railroad, the défendants were 
charged with wrongful and violent interférence with the opération 
of that road pending the strike. That they did interfère as alleged, 
is established by the évidence aiready considered. Though viola- 
tion of the injunction of July 2d is alleged in the bill, the questions 
of jurisdiction and of the construction and application of the act 
of 1890 are not essentially involved, because, the property being in 
the custody of the court, any improper interférence with its manage- 
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hiëtiii li'ia Weâi «êttièd;, consatiitea a cèntetnpt of thè court'» antikor- 
itV,'âi'teièrlltotil uiaking'tftè order appôinting thèWceivèrs and 
enjoiainig MtèWeireîice WitMi theif contrôl. The décision, or rather 
letter, ©f jtldyé Ôaldwell has liéen reférred to, but, while that recog- 
nized ttètigàtNdf employée to quit tlie service of the receivera, It 
containfed ûô»fWa,W'ant foi* iiitimidatiiig or abusing those who were 
WiUing ttt tâle<'éiûployinent, Or'for otbeirwise interfering directly, as 
the defèniifcÈili ànd their followers did, with the management and 
opération <>f»Jîh© road. The court therefore finda the défendants 
{except McVéfaj whose casé is held under advisement) guilty of con- 
tempt as «ihai^géd in eàCh df the cases, The sàtne sentences will 
be ordéi*eâ m bpth caâes, but it is net intended that they shall be 
eumulatirei 



WILLIAMHS et al. v. McNBEIiT et aL 

(iptrc^It Court, B. D. Pennsylvanla. December 4, 1894.) 

■::'•■' Na 44. ,: 

L Patbhts— S^BAii-HBATnîO Aç)^ÀBATtT8— Anticipation. 

The WlllMines patent, No. 256,089, fot an Improvement In steam-heat- 

: Ing àpparatus (Eoï buUfllngSi provldlag lot an unobstructed exhaust pipe, 

and beating; coila openlng from it, In cowbination with a bleeder pipe 

Connecting vlti> sald colis, and openlng tit the bottom .Into a bot well. 

In whichli Ipartlal vacuuih Is malntainèd for the pùrpose of drawlng the 

' Bteam tiih>ttgh the coite, Js not antieipated by an apparatus for con- 

âensingenjtfineBj constructed to^produce aa instautaneous a condensation 

of the steam ^ possible, or by the Corey Invention of an Improvement in 

' water tanks for hôtels tontlUze iall the escape steam from the engines, 

etc., to contribùte tô the silpply of hot water, nelther of whlch inventions 

had any référence to hèating biiildlngs. 

8. Bame— DtStJLÀiMEK— Rsv. 8t. §S 4^17. 4922— UnrbasonXblb DniiAT. 

The reaSonableness of the delay to enter a disclaiiher of the parts of a, 
. patent to whlch the patentée is not entltled (Rev. St |§ 4917, 4922) must 
be determlned with ref erenfîe to the tlme when the party acquired knowl- 
edge that he'was not thé trué Inventor of such parts; and the decree of 
a court 6f flrst Instance holding hls clalm Invalld is not to be taken as 
, décisive of the acquisition of such knowledge as of the date of Its promul- 
gation, wl^er«: Jt is Btill iKnbject to appeal, and the patentée, in good 
falth, prétest thftt it Is taii^rrect 

i. Samb — ^Dblav to Appeaij. 

Complàlnànts are not concluded in such case on the gronnd that they 
unduly delayed to take an appeal, where the tlme allowed by law there- 
for bas not explred. 

This waé a bill by Napçleon W. Williames and Warren Webster 
i against Charles W. McKéely 8i Co. to restrain infringement of a 
patent. 

Ernest Howard Humter, for complainants. 

Mayer Sulsibergé^ and Joseph 0. Fraley, for défendants. 

DALLAS, Circuit Jûdge. This is a suit in equity for alîeged in- 
fringement lOfiettep patent No. 256,089, granted to Napoléon W. 
Williames under date of April 4, 1882. The claims alleged to be 
infringed aillas foilowa; 
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"(1) In apparatus for heating buildings, the unobstructed exbaust pipe, 
and heating coils opening from It, In combination with a bleeder pipe Con- 
necting with sald coll. and opening at the bottom Into a bot well, In whlch 
a partial vacuum Is maintained, substantially as and for the purposes speci- 
fied." "(3) In apparatus for lieating buildings, the unobstructed exhaust 
pipe, A, heating colis, B, bleeder main, D, bot well, E, suction or exhaust tan 
If, and feed-water pipe, N, substantially as and for the purpose specified." 

The allégation of infringement lias been maintained. The larger 
and extended pipe, whieh in the défendants' arrangement is placed 
between the vaeuum pump and the anterior portion of their ap^ 
paratus, is substantially identical with the "hot well" of the patent j 
and in no other particular has it been attempted to distinguish the 
défendants' construction from that of the plalntiffs. The claims in 
suit were sustained by the circuit court for the Southern district of 
New York in the case of Williames t. Barnard, 41 Fed. 358. In the 
same case the broader claims, viz. the second, the iifth, and the 
seventh, were disallowed, and it is hère contended that "the différ- 
ence between the claims adjudicated to be void and those now in 
controversy is not patentable," — that the latter are "void for lack 
of patentable novelty"; and, to uphold this contention, certain évi- 
dence has been adduced in the présent case which was not pre- 
sented in the former one. This additional évidence consista of pub- 
lications in the Circle of Sciences (volume 2, p. 871), and in Practical 
Notes on the Steam Engine, Propellers, etc. (page 145), and 
United States patent No. 144,834, issued to James H. Corey on 
November 25, 1872, The two publications first mentioned relate to 
low-pressure or condensing engines. They do not refer to heating, 
nor suggest any means to that end. They deal with condensers for 
steam engines, and, as was admitted by défendants' expert, the 
forms of condensing apparatus of which they treat are designedly 
constructed to produce as instantaneous a condensation of the 
steam as possible, whereas in the complainants' heating system the 
steam does — and, to accomplish the desired resuit, must — ^remain 
almost whoUy uncondensed in its passage through the pipes (gen- 
erally of considérable length) which feed the radiators from which 
the heat supplied is immediately derived. The Corey patent is not 
anticipatory of the patent in suit. Corey had no thought of heat- 
ing. He described his invention as "an improvement in water 
tanks for hôtels," consisting "in so constructing the water tanks of 
hôtels and other buildings as to utilize, as far as possible, ail the 
escape steam from the engines, and ail the drip from the heaters, 
kitchens, wash bouse, laundry, etc." He proposed, primarily, to 
use the escape from the engine, and to add to this the drip from 
other sources, including that from the heaters, but with the sole 
object of malcing it "available and useful" for obtaining an "ample 
supply of hot water." The return pipes from the kitchen, laundry, 
or any steam-heating apparatus, and from the steam coils for heat- 
ing the building, were represented, but only to show the manner in 
which this single specified object was to be effected. They were 
ail to contribute to the supply of hot water, but the inventor had no 
more idea of affecting the heating System than he had of inter- 
fering with the opérations of the kitchen or of the laundry. Nor 
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did he éten incidentally indicate the WiUiames contrivance for pro- 
dùçiflg, |hé WilUames resiiiït, He suggested that "an exhaijst pUmp 
may be atta«hed to the discharge pipe of steam tankj G, D, at M, 
and to the steam coil, L, of water tank, E, F, at A, to remove the 
atmosi*heric pressure, thtts making the engines, pumps, etc., con- 
nectéd thèreto act at low pressure"; but he made no claim based 
upon th^ suggestion and could not hâve done so with success. 
It aniiiulMts to nothing more than a récognition of the possibility of 
applying'dbvices whereby eshaust steam can be led to an exhaust 
pump, t^hliîh, in a pertectly well khown manner, acts to produce the 
effect bèloûging to the low-pressure system of steam engines, but 
which^ ftS has alreadyîbecn shown, dififers essentially from that 
which ^èijs designed and attained by the invention of this patentée. 
The onlf remaining dfefense which has been pressed is that "the 
pateùt is Yoid in toto because," as is alleged, "the patentée has 
unreasonbbly neglected and delayed to disclaim the parts of which 
he is not the original and flrst inventor." The privilège of dis- 
claimer is bonferred by Section 4917 of the Eevised Statutes; and 
section 4922 provides that a suit may be maintained by the owner 
of a patent for the infringement of any part thereof which is bona 
Me his oWn, notwithstanding the spécifications may embrace more 
than he has invented, but unless the proper disclaimer shall hâve 
been entered he shall not recover costs, and no patentée "shall be 
entitled to the beneflt of this section if he has unreasonably neg- 
lected or delayed to enter disclaimer." I think that the ruling 
of Judge Coxe that the Eeid and Billington apparatus anticipâtes 
the broâd claims of the Williames patent should be followed, and 
therrfore, no disclaimer having been entered as to them, that no 
costs can be recovered by the complainants, notwithstanding the 
f act that this suit has been brought for a part thereof which is 
bona fldë their own. But I do not think that the right to protection 
from infringement of the twonarrower claims which were sustained 
in Williames v. Bamard has been lost through unreasonable neglect 
or delay to enter a disclaimer. It has not been conclusively settled 
that Williames claimed anything of which he was not the original 
and flrst inventor. It is true that a circuit court has held that he 
did, and it appears thât when the opinion of that court was written 
it was supposed that a disclaimer should précède the entry of its 
decree in the complainants' favor upon the claims which it held to 
be valid. That decree, however, was in fact entered without dis- 
claimer being made, and doubtless for the reason that the learned 
judge had observed, after his opinion had been delivered, that, 
while the statute deprives plaintififs of costs in such cases, it 
does nOt authorize the requirement of the disclaimer of unfounded 
claims as a condition of granting relief upon those which are sup- 
ported. There is, then, no decree for disclaimer, and there should 
be nonej and there is no législation which prescribes that, upon 
a patent being judicially held to be invalid in part, a disclaimer 
must then, or in a reasonable time thereafter, be entered. The 
reasonableness of the delay occurring in any case must be de- 
termined with r^erence to the time when the party acquired 
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knowledge that he was not the tnie inventor of any material or 
substantial part of the thing patented. Must the décision of a 
court of first instance be taken to be décisive of the acquisition of 
such knowledge at the date of its promulgation? In my opinion 
this question should be answered negatively, and if I am right in 
this the défense under considération fails, for it is based wholly 
upon the opposite assumption. If the opinion of a single judge 
of a subordinate tribunal flnally settled the matter, then, per- 
haps, it would be unreasonable to postpone the entry of a dis- 
claimer for even a very brief period after such a décision, indicating 
its necessity, had been announced, and the right of appeal would be 
practically frustrated. 

It is, however, further contended that thèse complainants hâve 
unduly delayed to take an appeal, and that, therefore, they are con- 
cluded by the decree of the circuit court; but the sufficient answer 
to this is that the time allowed by law for taking an appeal has 
not expired. In the meantime, the plaintiffs insist that the decree 
of Judge Coxe, in so far as it is adverse to them, is erroneous; and 
their counsel has submitted in the présent case an argument in sup- 
port of this insistence, which I may say, though I hâve no intention 
to intimate any opinion on the subject with which it deals, is 
certainly neither feigned nor frivolous. The disclairaer which it is 
contended should hâve been entered would, if made, bave abso- 
lutely and irrevocably effaced material parts of the patent; and in 
my opinion the plaintiffs were not bound to relinquish their claims 
to those parts, merely because they had been adjudged to be invalid 
by a decree which is still subject to appeal, and which they, in good 
faith, protest is incorrect. Decree for complainants, without costs. 



CHASE V. CATLIN et aL 
(Circuit Court, S. D. New York. December 6, 1894.) 

1. Patents— Anticipation— Undershtbts. 

A linitted vest, designed to produce a close fit, and to be wom next 
the skin, is anticipated by a knitted vest, sirnjlar in form and functlon, 
tliough designed to be wom over a corset. 

2. Same. 

Appleton's patent. No. 240,569, for an Improvement in undershirts, the 
middie part of which is knitted in plain stitch, and the upper or lower 
part, or both, in tuck stitch, to produce a better fit, hdd to hâve been 
anticipated by the "spencer," which is similar in form and function, 
though designed to be wom over the corset. 

Final Hearing in Equity. This was a suit by Richard F. M. 
Chase against Julius Catlin and others for infringement of a patent 

This action is based upon letters patent No. 240,569, granted April 26, 18S1, 
to Robert M. Appleton for an improvement in undershirts. The spécifica- 
tion says: 

"The object of my invention Is to fumish an improved underslilrt or vest 
which will retain its original woven shape after washing and fit the fonn 
of the body In an easy and comfortable manner. The invention consista 
of an undershirt in which plain Imitting and tuck&nltting are combined lu 
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such a miUMier tha* especlally the upper ànd lower parts are tuck-kaltted, 
sa as to becOme wlder or more expanded, whlle the middle part Is made of 
plain knlttiiie so as to fit doser than the other parts. • * * For gentle- 
men's undërsnlrts It is préférable to make the walst and lower part of the 
body m plàlb stitcbland the upper part only in tuck stltch or knittlng, whlle 
for ladies* use a plain middle or waist part and tnck-stitched or knitted upper 
and lower parts are préférable, as the same fit thereby better over the breast 
and bips and dosely at the middle part or walst • * ♦ The tuck-knlttiug 
can be producéd in any degired pattem, doser together or at some distance 
apart, as taste and fancy may direct. The goods are manufaetured on the 
well-known drcular-knltting machines or shirt-looms with a contlnuous 
thread ôt yam, and may be woven either clrcular and seamless or sewed 
at the sldes, as deslred." 

The daims involved are as foUows: 

"(1) In an undershirt or vest, the combination of the middle part, made 
in plain stltch or knittlng, and the upper part, made in tuck stltch or knit- 
tlng, substantially as descrlbed. 

"(2) In an undershirt or vest, the combination of the middle part made In 
plain atitch or knittlng, and the lower part, made in tuck stltch or knittlng, 
substantially aâ described. 

"(3) In Ml undershirt or. vest, the combination of the middle part, made 
in plain Stltch or knittlng,, and the upper and the lower parts made la tuck 
stltch or knittlng, substantially as described." 

The deifenses are lack of novelty and invention and noninfringement 

W. P. Preble, Jr,, and John R. Bennett, for complainant. 
Knevals & Perry, Dudley Phelps, and Joseph G. Fraley, for de- 
fendants. 

COXE, District Judge. The claims are designed to cover respec- 
tively an undershirt, the middle part of which is knitted in plain 
stitch and the upper or lower part, or both in tuck stitch. The ob- 
ject of the patentée was to obtain a better fit at the waist by using a 
close stitch for the middle part of the shirt and an expanded stitch 
for the upper and lower parts. He evidently thought that he was the 
flrst to combine the tuck and plain stitch in wearing apparel of this 
character. He wàs mistaken. The prier art is full of instances 
where the combination was used when it was désirable that the gar- 
ment should fit tighter at one part than another. It was an obvions 
and common expédient. It is unnecessary to examine the prior art 
in détail for the reason that the défendants' exhibit "spencer," is an 
almost exact reproduction of the vest of the patent. This will be 
made plain by placing diagrams of the two side by side. 
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It is apparent that the close fit at the waist which the patentée 
says "forms the essential feature of my invention" is found in the 
spencer in form and function precisely like the patented vest. The 
spencer is, in fact, a vest, intended to be worn over the corset; it 
has the middle part naade in plain stitch' and the upper and lower 
parts in tuck stitch. In short, it infringes every one of the three 
claims involved and, of course, anticipâtes them. 

It is argued that the spencer is not an anticipation for the reason 
that the patented vest is to be wom next the skin and the spencer 
is to be worn over the corset. The answers are manifest. First, 
there is nothing in the patent which so limits it; and, second, in 
no event can patentability be predicated of such a use. Clothing 
Co. V. Œover, 141 U. S. 560, 12 Sup. Ct. 79; Cluett v. Claflin, 140 U 
S. 180, 11 Sup. Ct. 725; Peters v. Mamifacturing Cb., 129 U. S. 530 
9 Sup. Ct. 389; Holmes, etc., Protective Co. v. Metropolitan, etc. 
Alarm Oo., 33 Fed. 254, and cases cited on page 256. To hold other- 
wise would lead to most astonishing results. A woman who hap- 
pened, prior to 1880, to wear her spencer next her skin would be hailed 
as an inventor; should she do this after 1880, she could be pursued 
as an infringer. To-day she can wear the vest of the patent over 
another garaient with perfect impunity, but if she wears it next her 
skin she is an infringer. The same garment will infringe or not ac- 
cording as it is worn as an under vest or a "sweater." This is re- 
ductio ad absurdum, but it follows as a logical resuit if the above 
construction is adopted. The only other différence is that the 
spencer is buttoned from top to bottom and not part of the way as 
in the patented vest, but this différence is too trivial to discuss. The 
bill is dismissed. 



TRAVEES V. AMERICAN CORDAGE CO. 
(Circuit Court, S. D. New York. December 6, 1894.) 

1. Patents— Peoof of Anticipation— Evidence as to Date oi' PuBiiicATiON. 

The date of a publication containing a description of an alleged antici- 
pating process cannot be established (the book itself not being in évi- 
dence) by a certificate of the commissloner of patents to an extract there- 
from, and further certifylng that the volume Is in the library of the pat- 
ent office, and was received there on a date named. 

2. Samb— Infbikgement of Pkockss Patent. 

One who appropriâtes the essentials of a patented process does not 
escape Infringement by using that procès» in connection with improve- 
ments subsequently adopted by the inventor. 
8. Same— Phocbss for Making Hammock Bodibs. 

The Rood patent No. 277,161, relating to a new process of making ham- 
mock bodles, shows utllity, novelty, and Invention, and is entltled to a 
libérai construction. 
4. Same— Process fou Making Hammock Ends. 

The Rood patent No. 296,460, eovering a new method of making the 
ends of hammocks,— attaching the converging strands to the completed 
hammock body,— discloses patentable Invention, and was not anticipated. 

This was a suit in equity by Vincent P. Travers against the Ameri- 
can Cordage (Company for infringement of certain patents for Im- 
provements in the art of making hammocks. 
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Thls suit Is base^ npon two letters patent, granted to Albert O. Rood, as 
assigner to the coiaplainant, for Improvements in the art of making ham- 
mocks. ïhe first 6f thèse, Na 277,161, relates to a new process o( 
making hammock bodies. It Is dated May 8, 1883. The application was 
flled July 15, 1882. The speclflcation says: "Thls invention relates to ham- 
mocks and to the; art or process of making the bodies of hammocks; and 
it conslsts in carrylng the thread or cord used for the hammock body first 
through the loops of a selvage prevlously made, and then stralght from one 
end of the frame to the other, and then looping it Into the meshes already 
formed on its way back to the first «aid." The only clalm involved Is the 
first, whlch is as foUows: "The method hereln described of producing the 
body of a hammock, which conslsts In flrst jolnlng the threads for the 
body wlth the selvage, next formlng them' Into interlocklng body strands near 
the selvage, and in then runnlng the thread for the rest of thé body In a 
stralght Une from one end of the body to the other, and in interlooping it 
•with the stralght strands thus formed on the way back, substantlally as 
hereln shown and described." 

The second patent, No. 296,460, relates to a new method of making the 
ends of hammocks. It is dated April 8, 1884. The application was filed 
November 17, 1883. The spécification says: "Thls invention has for its 
object' to Slmplify the mode of constructing hammocks, and partlcularly 
the ends thereof, which are the parts of hammocks containlng the converging 
threads and the suspension eyes or loops. The Invention conslsts, prln- 
cipally, in forming the hammock body wlth loops In the ends thereof in any 
known manner; in then forming each end of the hammock by drawlng a 
cord, from which the converging strands are to be made, through the loops 
at the end of the hammock body in a stralght Une, and In then drawlng 
thls thread from bètween sald loops, forming of it the converging strands of 
the hammock end, and finàlly unitlng thèse strands into a terminal eye." 
The clainis are as follows: "(1) The art of making hammocks whlch con- 
slsts in forming the hammock body wlth loops, b, b, in the ends thereof in 
any known manner, then forming eacb end of the hammock by drawlng the 
cord, E, from whlch the hammock end is to be made, in a stralght Une 
through the end loops, b, b, of the hammock body, and in then drawing sald 
cord from between sald end loops, b, b, forming of it the converging strands 
of the hammock end, and In flnally unitlng thèse strands into a terminal 
eye, i, substantlally as herein shown and described. (2) The art of making 
hammocks which conslsts in forming the hammock body with loops, b, b, 
in the ends thereof in any known manner, then forming each end of the 
hammock by drawlng the cord, E, In a stralght Une through the loops, b, b, 
that are at the ends of the hammock body, D, in then drawing this cord 
ont from between the end loops, b, b, and holding it temporarily, in then coU- 
ing or winding the outer part of this cord, and in then forming from this 
doiled or wonnd portion the eye, I, at the end of the hammock, substantlally 
as hereln shown and described." 

Arthur T. Briesen, for complainant. 

Frédéric H. Betts and William B. Whitney, for défendant 

COXE, District Judge. The earlier patent, No. 277,161, re- 
lates to a new process of making the bodies of hammocks. Prior 
to the invention this had been done by weaving the thread in 
both directions between the supporting frames. The operator, pro- 
vided with a shuttle on which the thread was wonnd, began at 
one end of the selvage and interlooped this thread with the thread 
attached to the selvage nntil she reached the opposite end of the 
frame when she repeated the same interlacing process back again, 
and 80 on from one end of the frame to the other, nntil the ham- 
mock body was completed. This opération took considérable 
time. It is estimated that an hour and twenty minutes was con- 
Bumed in weaving one hammock body. The inventer reduced the 
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operator's manipulation about 50 per cent, by laying a strand 
straight across from frame to frame and weaving that strand into 
tbe hammock body. Instead of weaving eacli time slie crosses from 
frame to frame, as in thé old metliod, the operator now weaves every 
other time only. Tlie work of tlie shuttle is tlius reduced from two 
trips to one. Tliat tliis saves time is manifest. Precisely how muclx 
time is saved is not established. The test made by the complain- 
ant's expert is not a démonstration. If he be right in his estimâtes, 
the invention increases the production threefold. The défenses are 
lack of utility, novelty and invention and noninfringement. 

As to the flrst of thèse défenses it is only necessary to suggest that 
a process whieh is used by both parties in préférence to any other 
— a process which saves time and money — can hardly be said to be 
useless. Regarding the other défenses, it is well to start with the 
undisputed proposition that Rood was the flrst to use this process 
in hammock making. Indeed, so far as this record shows to the 
contrary, he was the flrst to use the process for any purpose. The 
exhibits which are proved do not anticipate and the exhibit which 
comes nearest to an anticipation is not proved. The extract from 
the "Handbook of Point Laoe" cannot be considered. The book from 
which it was taken is not in évidence, and it is said that it does 
not give the date of publication. The only évidence regarding it ia 
a certiflcate from the commissioner of patents that the extract is 
a true copy from the bound volume in the library of the patent 
ofiice and that "said publication was received in the library June 9, 
1882." Assuming that the commissioner can certify the contents 
of the books in his library it is very clear that the date of publica- 
tion cannot be established in this way. The extract describing the 
Touché process must, for this reason, be laid out of the case. The 
other exhibits do not touch the process claim. It is apparent, there- 
fore, that there is nothing, so far as the prier art is concerned, 
which in any way alfects the claim in question. Furthermore, ther« 
is no reason why the limitations of the product claim should be im- 
ported into the process claim. 

Rood, being the flrst in this particular branch of industry, is 
entitled to a libéral construction, — ^a construction which will enable 
him to hold the fruits of his invention. So to construe the claim 
that an infringer is able to take the only valuable feature of the in- 
vention, is to do injustice to the inventor. There is no doubt that 
the claim — in the light of the severe criticism to which it has been 
subjected — might hâve employed more perspicuous language. It is, 
however, no easy task to describe the method of the patent in lan- 
guage which is perfectly clear. The subject-matter is intricate and 
complicated. It is flguratively as well as literally a mass of net- 
work. If anyone doubts the truth of thèse observations let him 
attempt, with nothing but the hammock body and the drawings 
before him, to describe and claim the patented method. It is pos- 
sible that the court, should it set to work deliberately to destroy 
the patent, could arrive at a construction which would accomplish 
this resuit; but this should not be done in any case, — certainly not 
in the case at bar. 
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It is tjtQiugïit that no-skilled hammock maker, reading the claim 
mcdBMedtionwith the^efecription, can fail to undemtand the pro- 
cess dsaeuibed. He woiild ^ee at a glaûce that the new departure — 
the root idea of tàe nesc meth.od— consists in the introduction of 
the straSglit stmnd with its conséquent saving of time and money. 
That th© défendant adojpts this featuFe is conceded; hut it is ar- 
gued that it does not msie the process in the précise way described 
by thé inTehtor. It ha's boldly and unhesitatingly appropriated 
Rood's metihod, but it issâid that it was one adopted by him after 
the date of ,the pateût ànd, therefore, not covered by it It appeara 
that alm^st from its inception the inventer was endeayoring to im- 
prove bis proeess; that improvements wece made in 1884, and again 
in 1889, w^en the improved method was adopted which is now prac- 
ticedi by both complainaht and défendant. It is not necessary to de- 
scribe this naethod. The changes do not go to the essence of the 
invention, i It is a mote convenient Way of practicing it and pro- 
duces a hapunock body having a more symmetrical appearance, but 
the essence of the invention is in this method precisely as in the 
method described in the patent. The défendant, hating appropri- 
ated this method, is hot exculpated because it has used it in con 
nectioû With improvements subsequently adopted by the inventer, 
Sewiflg-MaoMne Ck>. v. Lancaster, 129 U. S. 263, 9 Sup. Ot. 299 
Proctor v. Bénnis, 36 Oh. Div. 740; Oantrell v. Wallick, 117 U. S 
689, 6 Sup. et. 970; Mîachine Co. v. Murphy, 97 U. S. 120, 125 
Winaùs v. Denmead, 15 How. 330; Blanchard v. Eeeves, 1 Fish. 
Pat. Cas. 103, Fed. Cas. No. 1,515. 

The patent No. 296,460 relates to a new method of making the 
ends of hammocks — attâching the converging strands to the com- 
pleted hammôck body. Préviens to the inventions this had been 
done by winding the end cor*d around a ishuttle and carrying the cord 
by means of the shuttle through a loop of the hammock body, thence 
around a pin flxed at the desired distance from the hammock body, 
back again through another loop and so on, back and forth through 
a loop and around the pin, until ail the loops had thus been taken 
up. The patehtee dispensés with this tiresome and expensive 
process. He draws the end of a cord, which he takes from a large 
xeel, through ail the end loops of the hammock body and from 
thence to a flxed pin to which the cord is tied. He then draws 
the cord 'from between the loops and lays it over two flxed pins 
and so on until the cord has been so drawn from between each of 
the loops; the réel përmitting the cord to run easily through the 
loops. When ail the loops hâve been thus connected the cord is 
eut, the othërend is reléased from the pin, the two ends are united, 
and the strands between the pins are wound and formed into an end 
loop ready for use. There is évidence that this method is simpler 
and more rSapid than the old one; that by it an inexperienced 
operator canriâake four or five times as many hammocks as an ex- 
perienced opierator can make by the old method. It saves time and 
money. NotMng like it was ever done before. The défenses are 
lack of invention and anticipation. Infringement is not denied. 

The contention that the patent is anticipated is based upon the 
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alleged prior use of Louis Heinze. It is unnecessary to discuss tM» 
testiinony. SuflBce it to say that the only proposition which it 
establishes beyond a reasonable doubt is that it is absolutely un- 
trustwortliy. It is so full of contradictions, inaccuracies and ter- 
giversations; 60 permeated with venality; so honeycombed with 
falsehood, — to use no harsher term, — that the court cannot for a 
moment think of basing any finding thereon injurious to the patent 
This défense has been so often and so lately considered by this court 
that it is unnecessary to dwell upon the rules which require the 
court to disregard it now. Simmons v. Oil Co., 62 Fed. 928; Oval 
Wood Dish Co. t. Sandy Creek Wood Manuf'g Co., 60 Fed. 283; Ses- 
sions V. Gould, Id. 753; Carter v. Wollschlaeger, 53 Fed. 573; Mack 
r. Manufacturing Ce, 52 Fed. 819; Electrical Accumulator Co. v- 
Julien Electric Ce, 38 Fed. 117, 127; Thayer v. Hart, 20 Fed. 693. 

Does the patent disclose inrention? The process is a simple but 
Ingénions one which would not hâve occurred to the skilled ham- 
mock maker even if he had before him ail the nets, glove fasteners, 
ship's tackle, bed bottoms and lawyers' bags of the prior art. He 
would hâve continued to use the old shuttle in the old way. True, 
the patentée "struck" the process at once. But nothing unfavor- 
able to him can be predicated of this fact, Indeed, the contrary 
is true. Màny of the great inventions hâve come like a flash. The 
conception has been instantaneous, although the embodiment may 
hâve taken more or less time according to the character of the in- 
vention. Such ideas, involving an entire change of methods, wheth- 
er théy come quickly or slowly, always come to inventors. They 
never come to mère mechanics. The invention is not a great one, 
but it would be a step backward for the court to hold that the 
ingenious process which has done so much to advance the ar* 
of hammock making only involves mechanical skill. 

It follows that the complainant is entitled to the usual decrea 
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CO. et al. 

(Circuit Court. D. New Jersey. August 27, 1894.) 

1. PrELIMINARY InJUNCTION — iNFItlNGEMENT DP PaTENT — BUFFICIENCT OP 

Pboop. 

A preliminary Injunction will not be granted where the afBdavits of 
eminent scientists are at complète variance on the question of Infringe- 
ment of complainant'a patent 
3. Bamb— Lâches. 

A preliminary Injunction will not be granted agalnst an alleged in- 
frlngement where it has been continuons for more than four years to 
complainant's knowledge, without any action being taken by complain- 
ant, and défendant has recently Increased its capital invested in the 
business, and Is financially responsible. 

Suit by the Brush Electric Company and others against the Elec- 
tric St orage Battery Company and others for infringement of patent. 
Complainants move for a preliminary injunction- Motion denied. 

Witter & Kenyon, for complainants» 

John B. Bennett for défendants. 
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, (JREIÎN, District Judge. Two reasons conjointly compel a déniai 
of tjie jpiption for a preliminary injunction made by the çomplain- 
ants. ibe validity ot tiie letters patent in question is beyond dis- 
pute, i O^hey hâve been sustained by ail the courts before wliich 
they^haye beein the subject of litigation. The only question to be 
considered upon this motion, under the circumstances, is that of 
infringement. While it is well settled that a preliminary injunc- 
tion will issue almost as a matter of course in any given case where- 
iij the défendants are shown to be guilty of infringement, after an 
adjudication establishing the validity of the letters patent involved 
in the litigation, yet it is equally well settled that to warrant and 
justify the exercise of this extraordinary power the proof of the 
alleged infringement must be clear and décisive. Equity peremp- 
torily inaists that such action, so drastic in its effects, shall be 
taken oflly in those cases wherein a clear, unclouded, équitable right 
to the interférence of the court is shown. In ail other cases the 
demand is to be met by refusai, otherwise unfair prejudgment may 
resuit. In the case at bar the proof of infringement fails to attain 
to this standard. It is quite true that on the part of the complain- 
ants certain gentlemen, most eminent in their profession, and whose 
opinions as experts are entitled to great weight, hâve not hesitated, 
in their afiadavits presented to the court upon this motion, to as- 
sert quite positively that not only the storage battery manufactured 
by the défendants, but as well the process used in the manufacture, 
do without doubt infringe some, if not almost ail, of the claims of 
the letters patent under considération; and they laboriously strove 
to justify the opinions so expressed, flrst by giving to the letters 
patent and the varions claims an exceedingly broad construction, 
and, secondly, by bàsing such broad construction upon a yet broader 
construction of the leg£J conclusions of the learned judges who hâve 
in past litigations defined and characterized the inventions of Faure 
and Brush. Giving full weight to the opinions of thèse witnesses, 
elucidated and most eloquently enforced upon the attention of the 
court in the exceedingly able argument of counsel, it still remains 
to be said that the défendants hâve, in opposition thereto, presented 
opinions of other scientists, equally as learned, and of equal stand- 
ing and repute in the scientiflc world, which are directly antagonis- 
tic thereto, and by which they most distinctly and positively déclare 
that in their judgment neither the process pursued by the défend- 
ants nor the completely manufactured battery impinges in the 
slightest particular upon those secured to the complainants by their 
letters patent. And so upon the one side are found the concurring 
opinions of Prof. Morton and Prof. Chandler, Prof. Houston and 
Dr. Barker; upon the other, those of Prof. Brackett, Prof. Cross, 
Prof. Thomson, and Mr. Van Size. Thèse are gentlemen of un- 
questioned veracity, thoroughly understanding the subject-matter 
under considération, stating opinions with confidence which they 
believe to be well fonned; and yet they arrive at conclusions which 
are irreconcilably and diametrically opposed. It must be apparent 
that afifidavits of this character, ex parte as they are, can only be 
productive of doubt. When the statements so made and the opin- 
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ions so expressed corne to be tested by a severe and thorough cross- 
examination, beyond question those which show themselves securely 
founded upon reason and fact will be immediately acoepted and 
concurred in. But until then the existence of a doubt, well founded 
and reasonable, as to the right of the complainants to the remedy 
they ask, cannot be overlooked. The existence of such doubt must 
now, at least, control the action of the court. It is fatal to a motion 
for a preliminary injunction. To justify the interférence of a court 
of equity pendente lite by way of an injunction, the actual or threat- 
ened infringement of a right must appear as clear as the noonday 
Sun. 

There is another reason why this motion must be denied. Equity 
demands of a complainant that he should display great diligence 
in the assertion and vindication of his rights. ïiexcusable delay 
on his part, though it may not amount to conclusive proof of acqui- 
escence, nevertheless may be, and often is, suiHcient cause to disen- 
title him to the summary interférence of the court on his behalf 
by way of interlocutory injunction. Whatever may be the original 
equities of the case as between the parties, if the complainant stands 
quietly by, without seeking to enforce his rights, while the défend- 
ant expends time and labor and money upon the enterprise sought 
to be enjoined, upon faith that no actual or effective objection there- 
to will be made, he will be shom of any right to appeal to the court 
of equity for assistance. Hufifman v. Hummer, 17 N. J. Eq. 263; 
Whitney v. Union Ey. Ce, 11 Gray, 359; Carlisle v. Cooper, 21 N. J. Eq. 
599. In other words, the principle has been thus stated: No one 
can hâve relief if his own conduet haa led to that state of affairs 
which occasions the application. 

The proofs submitted to the court on this motion show thèse 
f acts : The défendant corporation was organized under the laws of 
the state of New Jersey in 1888. Its sole purpose was to engage 
in the manufacture and sale of electric storage batteries of the type 
known as the "Ohloride Accumulator." Its works were located at 
Gloucester, in this state; and from the time of its incorporation 
to the présent it has carried on its business without interruption. 
Its existence, and the character and extent of its opérations, were 
well known to the principal offlcers and managers of the complain- 
ant corporation. In the conduet of its business at varions times, 
and especially in 1891, 1892, and 1893, the défendants openly in- 
stalled storage battery plates of the alleged infringing type in vari- 
ous public buildings, and for varions corporations. Thus, for ex- 
ample, they f urnished plates or batteries to the Provident Insurance 
Company of Philadelphia, to the Metropolitan Kailway Company of 
Washington, to the Union Square Theater in New York, and else- 
where. The fact that thèse plates were furnished by the défend- 
ants was well known to the complainants. Besides, early in 1893, 
the défendants issued a pamphlet, in which was printed an opinion 
of Prof. Chandler, of Columbia Collège, on storage batteries, and 
which contained a detailed and correct statement of the mode of 
construction and opération of the storage batteries of the défend- 
ants, and a full and succinct comparison between them and the bat- 
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tepÎ!» Jfstlœ, complaiijwiïts. This pamphlet vfsts widely circulated, 
ajid admittedly thfe comï)Iainants knew of it. In July, 1893, the dé- 
fendant, through its président, sent to the complainant corporation 
a letter, in wtiich, aiûong other things, is the following statement 
and appeal: 

"PMladelphia, Pa., July 27, 1893. 
"Mr. William Bracken, Président Consolidated Electric Storage Co., New 
York, N. y.— Dear Sir: I am favored with copies of your letters of 2Ttli oï 
February àod the 24th of July, 1893, to Mr. George W. Pearson, président of 
the Metrbpolltan Railwaiy Company of Washington, D. 0., wherein you state 
that the batteiy manufactured by the Electric Storage Battery Company of 
Philadelphia is a clear infringement of the Brush patents, and of which 
'there Is no earthly doubt' • * * By what authority do you say our bat- 
tery Inf rinces the claims of your Brush patent? Surely on the authority 
of no court; for you wéllknow that no court bas declared our battery to be 
an infringement; and although we hâve been, to your knowledge, openly 
engage^ in , ijianufacturing pur batteries for some years, you hâve not, down 
to thls mftment, proceedeà against us, although threatening to do so for 
nearly eiglit months past. You apparently propose to dispose of our bat- 
tery and ' business wlthout even resortlng to the courts wherein such ques- 
tions are usually determined. • * * Unlike you, we hâve sufflcient con- 
fidence ia r, our 'position to submlt the question to the courts empowered to 
consld^ a^d détermine such questions, and there we invite you to meet us 
àt once; àiid unless you do so, or discontinue your libèlous statements against 
our battery; we will take^uch steps as we are advised ai-e open to us to pro- 
tect our iiitereats. We are advised by our counsel and experts that our 
battery does not Inf rlnge apy of the elalms of your patents, and, havlng con- 
fidence in thelr opinion, we. propose to continue making and selling our bat- 
tery, aaâ,8^all protect a,nd save harmless ail users of them, not only as 
against any elalm yoû mày make, but against ail claimâ from whatever 
source. Now, belng advised of our Intentions, we demand. In view of state- 
ments: ruade in your letterto Mr. Pearson and other parties, that you pro- 
ceed at once against us on a bill for infringement, accompanied with motion 
of injunctlpn, so that the question of our infringement of your patents may 
be determlned, and to that énd we advise yOu, viz.: We are a New Jersey 
corporatloûi with a factory at Gloucester, in that state, where batteries 
are being manufacturedi dally; and we will at any time furnish you with 
one of ouî batteries, at the usual price, accompanying same with a swom 
statement of precisely how they are made, with permission to use the same 
in any proceedihgs against us. We hâve, to avold delay, authorized our 
counsel, Mr. John R. Bennett, Potter Building, New York City, to accept 
service papers in our name, and to ald you in every way possible to reach 
the courts at the earllest possible moment; and you can arrange with him, 
either direct 6r through your counsel, for one of our batteries, and a state- 
ment of its construction. If you hâve confidence in your position, you 
will, of course, accept our most reasonable proposition to proceed against 
us at once; and if you do not we hereby notify you that we shall proceed 
against you to protect our Interests, holding you responsible for the dam- 
ages resulting to our business by the making of statements and the sending 
ont of suCb unfounded libèlous letters as you hâve sent to Mr. Pearson." 

To thls letter the complainants returned no answer beyond a mère 
acknowledgment of receipt, and admittedly took no action to- 
wards the assertion of their claims until months after. In the 
meantimé the défendants, assuming, as it cannot be denied they 
had reasoB to do, that no attack was to be made upon them, in- 
creased th*^ capital stock $250,000, and proceeded to erect, in 
addition to their existing factories, a very extensive plant, at a 
very large cost. It wa^ not until 1894 — months afterwards — ^that 
this bill of eomplaint was flled. Eealizing the necessity of making 
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explanation of their delay, the complainants allège that it was 
caused flrst by their diligent searcliing for some purcliaser of the 
défendants' storage battery within the jurisdiction limits of the 
circuit court of the United States for the district of Southern 
New York, in which forum much of the previous litigation con- 
cerning the Brush and Paure batteries had taken place, and so 
avoid, by the bringing of their suit in that jurisdiction, some of the 
trouble and labor which would necessarily follow the commence- 
ment of a suit in this jurisdiction; and further, that ail the opéra- 
tions of the défendants were considered by the complainants to 
be simply tentative in the Une of producing a practical commercial 
storage battery, and only an effort on the part of the défendants 
to persuade the complainants to spend thousands of dollars in 
substantially a moot litigation to stop the making and sale or use 
of only a few batteries, and because the complainants believed the 
venture of the défendants was destined to be a failure, and die a 
natural death. It is hardly necessary to say that such excuses 
do not justify the lâches of which the complainants hare been 
clearly guilty. If the rlghts of the complainants are now tres- 
passed upon by the défendants, they were in like manner tres- 
passed upon more than four years ago; and the trespass of which so 
loud complaint is made now, bas been continuous. For reasons 
satisfactory to themselves the complainants, well aware of thèse 
continuous trespasses, chose to stand by without taking action look- 
ing to the vindication of their rights and the prompt punishment 
of the trespasser. The resuit of such inaction on the part of the 
complainants is found in the tacreased contribution of the capital 
stock of the défendant corporation, of hundreds of thousands of 
dollars, and the expenditure of an exceedingly large amount of 
money in the érection of a greatly extended plant. If, in fact, the 
rights of the complainants hâve been invaded by the alleged in- 
fringing acts of the défendants, it is scarcely an exaggeration 
to say that thé dilatory conduct of the complainants in protecting 
their rights amounted to open encouragement of, or at least to 
silent acquiescence in, such invasion. Such conduct bars abso- 
lutely the remedy asked for at this time by the complainants. 
Bridson v. Benecke, 12 Beav. 1 ; Smith v. Railway Co., Kay, 417. 

It was admitted upon the argument that the défendants were 
flnancially responsible, and amply able to respond to any award 
of damages that might be made against them. Under ail the 
circumstances, and for the reasons given, the motion for a pre- 
liminary injunction is denied. 
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(Circuit Court, N. D. Illinois. Deoember 29, 1893.) 

1. Patents— Evidence op Pbiok Use. 

Evidence of prior use, showing the Identity of the thing used with the 
article covered by the patent, must be elear and explicit; and it is of littlé 
weight when given long after the thlng used bas been destroyed. 
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8. SAMB*-I.nilTATioir— Infhingbmeîtt— Car-Doob Hahgings. 

The Pratt reissue patent, No. 7,T95, for an improvement in car-door 
' baàgings, is limited by the prior art to tlie spécifie form shown in tlie 
ipatJsmt, and Is not infringed by a comblnation wliicli lacks one of its élé- 
ments. 

Bill-Ky EUas E. Pratt ând E. C. Stearns & Co. against S. S. 
Sencêûbaugh and Albert J. Ives for infringement of a patent. 
Hay & Wilkinson and C, 0. LintMcum, for complainants. 
J. H. Raymond, for défendants. 

JENKINS, Cireuit Judge. The bill is flled to restrain the alleged 
infringement of claims 2 and 3 of reissued letters patent to Elias E. 
Pratt, numbered 7,795, dated July 17, 1877, the original of which 
letters patent wère issued December 5, 1876, and numbered 184,- 
983. Claim 3 of the reissue is claim 2 of the original patent. Claim 
2 of the reissued patent first appears in the reissue. The patent is 
for an improvement in car-door hangings, the spécifications stating 
that doors hung in the manner described may be used for bams and 
>YîU?ehouses, and in a variety of places, without departure from the 
spirit of the invention. The invention described consists of a door- 
hanging for sliding doors, comprising in its organization an over- 
head track of two parallel rails separated by an intervening longi- 
tudinal slot, and secured to a support by which the rails are held in 
position; trucks of two wheels each, arranged side by side, and 
secured to an axle which extends transversely over the slot between 
the rails, on which latter the wheels of the trucks run; hanger irons 
elongated in the longitudinal direction of the rails, resting loosely 
upon the axle of the trucks, and extending downwardly through the 
slot; and a door attached to the hanger irons, and supported by 
them below the rails. The elongated hanger irons, resting upon the 
axles of the trucks, are said to permit a rolling motion of the hanger 
irons on the axle in the longitudinal direction of the rails, and afford 
tp the door a limited latersJ play, by which the door can adapt itself 
to the position of the ways, which may vary from imperfection in 
werkmanship or settling of the supports. A further feature of the 
invention is a housing which contains the rails on its inner side, 
afld extends over the rails and the trucks and hanger irons, inclos- 
ing and protecting them from interférence, or as stated in the spéci- 
fications, "preventing the working parts described from clogging 
with snow and ice, and also the entrance of sparks, dust, rain, etc., 
ovep the doors, into the body of the car." Claim 2 of the patent is 
as foUows: "In a device for hanging the door of a car, the laterally 
elongated staple of lug, F, constructed and arranged to operate with 
the trucks, D, and door. G, substantially as set forth and specifled." 
Claim 3 is as follows: "The door, G, lugs, F, trucks, D, and runlet, 
B, combined and arranged to operate substantially as set forth and 
specifled." The défendants deny the novelty of the alleged inven- 
tion, and deny that Pratt was the first and original inventor of the 
alleged improvement; deny that any door hangers for houses were 
ever inade, sold, or used under said patent; and claim that the 
aUeged invention, however valuàblè for freight cars, is impractica- 
ble for the use GÏ hanging doors in houses. They assert that olaim 
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2 of the reissTie Is an imwarranted enlargement of the original pat- 
ent, and is invalid and void, and that tlie door iiangers manu- 
faetured by tliem are so made under letters patent of the 22d of 
June, 1886, mimbered 343,994, and of the Ist of March, 1887, num- 
bered 358,613, 

The patent in controversy has been the subject of considérable 
litigation. It was first before the United States circuit court for 
the Eastem district of Pennsylvania in the case of Pratt against 
Lloyd & Supplée in 1887, and was sustained by Judges McKennan 
and Butler. It was there held that the novelty of the combination 
or invention was fully sustained, and that claim 2 of the reissued pat- 
ent was not an unwarranted enlargement of the claim of the original, 
but merely a fuller statement of the ideas originally expressed, and 
that, while it might seem to be narrower, a careful examination 
would show that it was substantially the same as the second claim 
of the original patent, which is the third claim of the reissued pat- 
ent; the court observing: "While the runlet or covered track is 
not expressly named, it is plainly implied. The device described 
would be incomplète without it, or another substantially like it." 
If I correctly conceive the drift of the décision, it is to the effect 
that claims 2 and 3 of the reissued patent are identical. The pat- 
ent next came under review in the case of Pratt v. Wright, in the 
United States circuit court for the Northern district of New York 
(65 Fed. 99), and was sustained by Judge Wallace in 1890. In 
his opinion that leamed judge considers the question as to the 
validity of the second claim, "fairly doubtful," but under the rule of 
comity deems it his duty to follow the décision of the circuit court 
for the Eastern district of Pen.n ylyania. The patent is said to hâve 
been also sustained by Judge Oolt in the case of Dunham Manufg 
Co. V. Cobum Trolley Track Manufg Co., 65 Fed. 98. I am fumished 
with no report of that décision. It is said hère that this court 
should not follow thèse prior décisions through any reason of comity, 
because, while they are entitled to high respect as précédents, this 
case présents a différent state of facts with respect to novelty of In- 
vention, and therefore it must be determined without regard to those 
décisions. It is true that the application of the rule of comity is 
limited to a case involving the same state of facts. This was held 
in Stariing v. Plow Co., 9 U. S. App. 318, 3 C. C. A. 471, 53 Fed. 119. 
Substantially the only new matter that is presented hère, and was 
not considered by the varions courts in the other cases, has référ- 
ence to the paint-mill door, testified by the défendants to hâve been 
in use in the year 1870. It is only necessary to say, as to that, that 
that door, whatever it was, was destroyed long ago by fire, and no 
living witness testifles to its construction except the défendant Ives 
and his brother. It is well settled that évidence of prior use, when 
the thing used is not produced, is of little weight, after a long in- 
tervaJ, as to its identity with the patent in évidence. The testimony 
with respect to such prior use must be explicit and convincing, and 
the évidence in this case with respect to the paint-mill door is not 
«o satisfactory as to warrant me in declining to follow the décisions 
«Iready had upon this patent. 
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Ooming, nowi to tlie question of infringement. As I hâte stated, 
the Pennsylvania court seèMs to hâve sustained clailn 2 of the re* 
issue solely upon the ground that the runlet, B, is a necessary élé- 
ment of that claim. It lôgically follows, I think, that under such 
construction claims 2 apd 3 are identical. Then we must consider 
the character of the invention or combittation protected by the com- 
plainants' patent. Sliding doors were old. Wheels with axles be- 
tween for supporting sliding doors were old. It was old to hâve 
two wheels running on traciks, and to support the sliding door upon 
the sixle between the wheel. It was old to provide runlets in cov- 
ered tracks for Supporting wheels to run upon. In other words, 
ail the éléments, and théir combinations, of the Pratt patent, were 
old, éxcept in the spécifie fôrm shown and described by Pratt, and 
he is entitled to protection for that spécifie combination. Without 
considëriïig further whether the défendants' device for an adjusting 
hanger is an équivalent of the hanger of the Pratt device, I think 
the bill niuSt fail upon the ground that the runlet, B, of the com- 
plainants' device is not found in the défendants' device, and that 
the défendants, do not, thérefore, infringe. It follows that the bill 
must b€ diSmissed. 



CAMPBELL PRINTING -PRESS & MANUP'G 00. v. MARDEN et al. 
(Clrculti Court, D. Massachusetts. December 11, 1894.) 

'■ ^ ''■•'' > -No. 285. ■ ■ 

1. PatïîNTS—Akticipatiok— Différent Opération of Similar Devices. 

Wljëïe a change In the essentlal opération of a prior machine Is neces- 
sary tô'producé the functlOH' of a later machine, the latter Is not antlci- 
pated; 'though ail of its devices, in substance, are used In the earlier ma- 
chine.' 
8. SA,Mai— Evidence. 

Anticipation wlU not be found, except in very extrême cases, on évi- 
dence ôf the inventor of the alleged infringing machine, and the model 
recëniiy made by hlm. 

8. SAMB^CtAIM— MECHANICAIj ÈqUIVALENTS. 

Where a clalm is not limited by the prior state of the art, it wlU not 
be liœlted by the fact of références by letters or figures to the spécifie 
mechanism shown in the patent. 

4 Sa:MB— "SUBSTANTIALLY AS AND FOR THE PURPOSB SbT PORTH. " 

The words "substantially as' and for the purpose set forth" are to ^.e 
construed as efficacious to import a limitation ascertainable from the 
spécification, and necessary to make the daim coterminous with the inven- 
tion, but are not to be used to import a limitation not inhérent in the 
invention. 
6. Same— pRiNTiNG Machine— Anticipation. 

Thé! Substance of the Kldder invention of a web-printing machine (pat- 
ent No. :291,521), and the improvement of Stonemetz (patent No. 376,- 
053)i hdd to be the production of a device which shall print a web ot 
paper stationary at the two ends therepf, by means of an Impression 
cyllnder movlng in a moving fold of that web, and not to hâve been 
aillfdlî)ated byany prior Structuré. 

1. SÀÙB^lNFRINflEMENT. — ^ • i ' 

, The Kidder patent, No. 2&1,5?1, for a web-printing machine, Md to be 
Infringed as to claims 1, 2, and 7, by the machine constructed under the 
Oox patents, Nos. 441,646, 451,459, and 478,503. 
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7. Samb. 

The Stonemetz patent, No. 3T6,053, for a web-printing machine, hdd to 
be void for want of novelty as to claim 8, and to hâve been infringed as 
to claim 12, but not as to claims 5, 7, 10, and 17, by the machine built 
under the Cox patents. Nos. 441,640, 451,459, and 478,503. 

This was a suit, in equity by tlie Campbell Printing-Press & Man- 
ufacturing Company against George A. Marden and others for in- 
fringement of certain patents for web-printing machines. 

Louis W, Southgate, for complainant. 

Frédéric H. Betts, Samuel E. Betts, and T, H. Alexander, for de- 
fendants. 

CARPENTEE, District Judge. This is a bill in equity to restrain 
an alleged infringement of letters patent No. 291,521, issued January 
8, 1884, to Wellington P. Kidder, for printing machine, and No. 376,- 
053, issued January 8, 1888, to John H. Stonemetz, for web-printing 
machine. The claims of the Kidder patent which are alleged to 
be infringed are as folio ws : 

(1) In comblnatlon with a statlonary bed and an Impression cylinder travel- 
ing over it, guides for the web, one at each slde of the impression cylinder, 
and a feeding devlce which feeds the proper length of web whUe the im- 
pression Is thrown off, ail substantially as described. 

(2) In comblnatlon, two statlonary beds, two traveling impression cyllnders. 
and a feeding mechanlsm, substantially as described, combined together and 
with suitable guides, substantially as described, and operatlng to print both 
sides of a web, as set forth. 

(7) The web-perfecting prefs above described, consisting of the two sta- 
tlonary beds, the two traverslng Impression cyllnders, the two sets of ink- 
ing apparatus, the web-guidlng mechanism, substantially as described, and 
the intermittently operating web-feeding mechanism, substantially as de- 
scribed, ail operating together substantially as described. 

The claims of the Stonemetz patent which are alleged to be in- 
fringed are as f ollows : 

(5) In a printing machine, the combination of two statlonary type beds 
located on the same horizontal plane, and a traveling carriage carrying an 
impression cylinder and inklng rollers for each of said beds, operating on 
said beds in their forward aud backward movements, wlth means, sub- 
stantially as described, for movlng said carriage back and forth over said 
beds, and rollers adapted to convey a web of paper through said machine, 
whereby one slde of the web may be printed on forms placed on one of 
said beds and the other slde of the web on forms placed on the other of 
said beds, substantially as and for the purpose set forth. 

(7) The combination, in a printing machine, of stationary type beds se- 
cured to the frame of the machine, and a traveling carriage carrying impres- 
sion cyllnders and Inklng rollers and web carrying rollers thereon, a ver- 
tically movlng roUer for taklng np the slack of the web as it is unwound 
from the web roU, and a vertically movlng roUer for drawing the web for- 
ward, substantially as and for the purpose set forth. 

(8) The combination, in a printing machine, of stationary type beds, and a 
traveling carriage conveying impression cyllnders and Ihklng rollers back 
and forth over said beds. wlth web-carrying rollers on said traveling car- 
riage, statlonary and adjustable web-carrying rollers on the frame work 
of the machine, and means, substantially as described, for intermittently 
drawing the web forward, substantially as and for the purpose set forth. 

(10) In a printing machine, the combination, with stationary type beds 
located on substantially the same horizontal plane on the frame of the 
machine, and traveling Impression cyllnders and Ihking rollers adapted to 



784 IBDBBAL KBPOBTBB, VoL 64. 

travel back and forth over said type beds, and take Impressions both 
ways, of web-carrylng roUers on the frame of the machine, web-carrying 
rollers coûnected with the traveling Impression cylinder carrlage, and 
means, substantially as shown and described, for taking up the slack of 
the web as It runs ofT of the web roU whlle the Impression cyllnders are 
passlng over the type beds, and means, substantlally as shown and de- 
scribed, for drawing the web forward when the Impression cyllnders are 
ofC of the type forms, substantlally as and for the purpose set forth. 

(12) The comblnatlon, In a printlng machine, of the slde frames A, A' 
the stationary type beds, B, B', wlth the traveling cylinder carrlage, I, car- 
rylng the Impression cyllnders, B, E, whlch operate both forward and back- 
ward on said type beds, substantlally as and for the purpose set forth. 

(17) The comblnatlon. In a printlng machine, of the web supporting rollers, 
M, M', and the vertically movlng roUer, Ws, supported upon the arm, 
W, W2, with the cutting cyllnders. S, S', substantlally as and for the pur- 
pose set forth. 

The machine used by the respondents is built under and in ao 
cordance with the description and drawings of three letters pater t 
to Joseph L. Cox,— No. 441,646, issued December 2, 1890; No. 451,45?, 
issued May 5, 1891; and No. 478,503, issued July 5, 1892. Ail the 
éléments of the combinations set ont and claimed in the patents 
in suit are to be found in printing machines older than thèse, and so 
also are a number of équivalents for thèse éléments. I shall not 
undertake to specify thèse éléments or recount the déviées in which 
they appear. The substance of the Kidder invention, in the original 
patent and in the improvement of Stonemetz, seems to me to be the 
production of a device which shall print a web of paper, stationary 
at the twQ ends thereof, by means of an impression cylinder moving 
in a moving fold of that web. Such a device I do not find in any 
prior structure. The patent to E. Cummings, No, 83,471, issued Oc- 
tober 27, 1868, shows a web of paper, and a fold, and an impression 
cylinder. If this mechanism were reversed in action, and the neces- 
sary résultant change made in the mode of opération so that the 
web of paper should be held stationary during the opération of 
printing, then, indeed, the function of the Kidder invention would 
appear. But this cannot be doue without a change in the essential 
opération of that press. The devices, in substance, of the Kidder 
invention, are there; but the mode of opération is not there. On the 
other hand, the function of the invention appears on the press used 
by the respondents. It is claimed that the Kidder patent should 
be limited to a de-vice containing vertical type beds. But there is 
nothing in the prior state of the art on which to found such a limita- 
tion, and the lan^uage of the patent does not suggest it. The form 
shown in the drawings contains vertical type beds, but the daims 
hère alleged to be inf ringed do not imply vertical beds. Eren if the 
words "substantlally as described" should be held to import this 
form if the claims stood alone, — a position which, in the absence of 
any limitation in the prior art, I am not prepared to say is sound, — 
even then such a limitation cannot be read into thèse claims in view 
of the fact that the rertical form is claimed spectftcally in another 
part of the patent. The device of the respondents, therefore, in- 
fringes the aboye-recited claims of the Kidder patent. There is 
évidence in the case of a press made and used by Mr. Cox in 1878, 
which contains the devices ôf the Kidder patent. But the machine 
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is not shown to me. I liare the évidence of Mr. Cox, and a model 
wMch he has since made, and which he testifies is a correct représen- 
tation of the essential construction of that press. I cannot find an 
anticipation on évidence of this character, except in very extrême 
cases, wliich it is not necessary or indeed practicable now to de- 
scribe. I will not say that there may not be a case in which évi- 
dence of this character may be persuasive. But the essential ob- 
jection to finding an anticipation under circumstances like the 
présent is as follows: The witnesses, assuming that they intend 
to speak the truth, — an assumption which I readily make in this 
case, as I perceive nothing in the évidence to the contrary, — are still, 
by the very necessity of the case, in a position where mistakes are 
easily made, and their évidence therefore should be received with 
great caution. The witness is familiar, in most cases, and notably 
so in this casé, with the device which was patented subsequently 
to the construction of the machine which is alleged to be an anticipa- 
tion. In recalling to his memory the construction of the earlier 
machine, he necessarily has in mind the instruction which he has 
received from the progress of the art in the meantime. It is there- 
fore easy for him to transfer to his early device the characteristics 
which he now clearly sees are necessary to the accomplishment of 
the purpose which was then in mind, and difflcult for him accurately 
to separate his recollection of the machine which was made from his 
présent knowledge of the machine which ought to be made. The 
inventer who has perfected his invention and described it in his 
application is entitled to the beneflt of the presumption that he is 
the flrst inventor; and it seems to me most dangerous to flnd that 
he is anticipated except on the most reliable évidence. 

The Stonemetz patent is an improvement on the Kidder patent, 
and consists in devices for functions subsidiary to the underlying 
function of the Kidder device. The twelfth daim covers a device 
which, by the adoption of the horizontal posture for the type beds, 
and by other appropriate instrumentalities, is capable of printing at 
both movements of the cylinder forwai'd and backward, and thus 
nearly, if not quite, doubles the capacity of the machine. The ma- 
chine of the respondents performs this function. It is true that it 
performs it by means of type beds not situated in the same plane, as 
are the type beds, B, B*, of the claim; but, inasmuch as the claim 
is not limited by the prior state of the art, I do not think it should 
be limited by the fact of références by letters to the spécifie mechan- 
ism shown in the patent. It is an all-controlling principle, at least 
in ail cases of merely implied limitations drawn from the language 
of the patent, that the structure described and claimed is but one 
form of the invention, and includes ail équivalent forms. Reece 
Button-Hole Mach. Co. v. Globe Button-Hole Mach. Co., 10 C. C. A. 
194, 61 Fed. 958. It is, perhaps, not ont of place for me to say 
that the principle which underlies that décision promotes exact 
justice in such cases. It proceeds, if I read it correctly, on the prop- 
osition that a limitation is not to be inferred from any words in 
the patent in cases where, from a considération of the whole patent, 
taken in connection with the state of the art, the actual invention ap- 
v.64F.no,6— 50 
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pears to, transcend such limitation. The case of an express dis- 
claimer is not, of course, hère nnder considération. 

It is objected that this claim is not conflned to a web-perfecting 
device, and is therefore anticipated by the state of the art. I can- 
not so read the claim. The whole scheme of the patent implies a 
perfecting press, and this scheme, it seems to me, is well imported 
into the daim by the words "substantially as and for the purpose set 
forth." It seems to me to be the final resuit of ail the décisions on 
this point that thèse gênerai words are to be construed as elHcacious 
to import a limitation ascértainable f rom the spécification, and neces- 
sary to make the claim coterminous with the invention, but are not 
to be used to ùnport a limitation not inhérent in the invention. 

The seventh claim of the Stonemetz patent relates to the vertically 
moving rollers for taking up the slack of the web, and for moving 
the web forward. They seem to me to be a device for combining a 
continuons motion of the web, as a whole, with an intermittent mo- 
tion thereof within the machine. This function, thus broadly stated, 
is found in the patent to Joseph L. Cox, No. 332,138, issued December 
8, 1885, and in the English patent to William Robert Lake, No. 2,461, 
issued May 16, 1883. The claim, therefore, must be lunited to the 
spécifie mechanism withits functions so far as they appear to be new. 
The use of one of the feed roUs as an adjusting roll, so as to obtain 
a proper register of the Impressions, is admitted to be old, being used 
in the Kidder patent and elsewhere. There remains nothing in the 
claim, 80 far as I can see, except the spécifie function of feeding by 
the method shown in the patent. The invention of this claim I there- 
fore find to be the intermittent feeding by means of one adjustable 
positively acting roUer and one roller acting by gravily. The rollers 
on the respondents' device both act positively, and thus it foUows 
that, although the resuit is the same, it is reached by a différent 
method. There is, as the patentée says, a "slack," or a tendency to 
a slack, in the web, which is taken up or counteracted by the gravity- 
controlled roller; but in the respondents' machine there is no such 
tendency, and, inasmuch as I cannot find that the invention covers 
the function of intermittent motion, I must find that this différence 
in opération relieves the respondents fromthe charge of infringe- 
ment I do not therefore pass on the validity of the seventh daim. 

The eighth claim has for its distinguishing function the attach- 
ment of the adjustable feed roll to the framework of the machine, 
whereby an adjustment may be made while the actively operating 
parts are in motion. I should hesitate long before holding that such 
a device involves invention. I ûnd!, however, that it is not novel, 
in View of the French patent. No. 72,585, and the patent to Vienot, 
No. 274,534, and of the testimony regarding thèse which is given by 
the complainant's expert, Mr. Livermore. 

The fifth and tenth clalms are distinguished, so far as I can see, 
by the fact that they call for two type beds located in the same hori- 
zontal plane. In this way, only, is the mechanism hère claimed 
différent from that in the twelftii daim. The type beds of the re- 
spondents' machine are in différent planes, and therefore do not in- 
fringe. 
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The seventeenth claîm must be limited in the same manner as 
the seventh claim, and must be held to corer only feed roUs which 
operate in the spécifie manner hère shown, and therefore is not 
infringed by the respondents. 

The decreè will therefore find infringement of the first, second, 
and seYeoth claims of the Kidder patent, and the twelfth claim of 
the Stonemetz patent; noninfringement of the fifth, seventh, tenth, 
and serenteenth claims of the Stonemetz patent; and that the eighth 
claim of the Stonemetz patent is void for want of novelty. 
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AMERICAN RY. SUPPLY 00. et al. v. SAMK 

(Circuit Court of Appeals, Second Circuit December 3, 1894.) 

Nos. 112, 113. 

1. Patents— Invention— Change of Matbrial. 

The use of wire cloth to form the entire crown of a hat being old, and 
the patentée having abandoned claims for the use of wire cloth, or of wire 
cloth eut diagonally to form the side crown of a cap having a flexible tip, 
and the use of diagonally eut hair cloth strips with an angular seam to 
form the side crown of such a cap being old, it is not patentable to use 
for the side crown of a cap having a flexible tip a wire-cloth strip with 
an angular seam. 

2. Same— Caps and Hats. 

Goebel's patent, No. 345,965, for an improvement in caps and hats, held 
void for lack of Invention. 

Appeal from the Circuit Cîourt of the United States for the South- 
ern District of New York. 

Two suits in equity by John C, Goebel, one against Philipp Gold- 
man, the other against the American Eailway Supply Company and 
others, for infringement of a patent granted to complainant for an 
improvement in caps and hats. Decrees for plaintiff were granted 
in the court below, and défendants appealed. A motion for a pre- 
liminary injunction had been previously denied. 55 Fed. 828. 

W. C. Hauff, for appellants. 
Harry Cobb Kennedy, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHJPMAN, Circuit Judge. The bills in equity in thèse two cases 
are based upon the infringement of letters patent No. 345,965, dated 
July 20, 1886, and granted to John C. Goebel for an improvement 
in caps and hats. The défendant Goldman manufacturée! and sold, 
and the American Eailway Supply Company sold, the infringing 
caps. Upon final hearing, the circuit court for the Southern dis- 
trict of New York directed injunctions to issue against each dé- 
fendant. . From thèse interlocutory decrees the défendants ap- 
pealed. The patented cap was particularly intended to be a uni- 
form cap, and to be used by raUway employés. The patentée, in 
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his speciôcaMons, descrîbea the object and the èssential featurea 
of his inrention as follows: 

"Thé object I hâve in vlew Is to provlâe a very llght and stiff body or 
skeleton for caps and bats, that wlU form a durable stay for the sldes of 
the crown, and an elastic streteher (or the flexible tlp; and (or that purpose 
my invention consista In maklng such sJieleton for the crown. of wire cloth, 
eut in à manner that the woven wires are on diagonal Unes relative to the 
band and tlp, and that the Connecting seam of the joint of the wire cloth is 
also on a diagonal line. • • • The essentlal (eatures of my device, there- 
fore, are not only the use of wire cloth for the stay or skeleton of the side 
crown of a hat or cap, but also the peculiar cutting of the wire cloth to havp 
its wires on a diagonal Une to the edges of the cloth, as else the desired 
elastic expansion and contraction of the side crown for stretching the tip 
will not be obtained, and that otherwise the shape of such wlre-cloth body 
cannot be made conical." 

The claim of the patent is as follows: *" 

"In a cap or hat having a flexible tip, the body or slieleton o( the side 
crown formed of wire cloth, the ends o( which are connected by angular 
seams, as set forth." 

The State of the art at and before the date of the alleged inven- 
tion will sufiSciently appear from the following facts: At that 
timp the body or skeleton of caps having a flexible tip was f requent- 
ly made of hair cloth, the strips of hair cloth being eut sometimes 
diagonally and sometimes upon a Une parallel to the tip, and the 
ends of the strips being joined together either by a diagonal or by 
a straight seam. When the cloth was eut diagonally, a diagonal 
seam was naturally preferred. Wire cloth for the entire crown of 
a cap or hat had been used, as shpwn in letters patent !No. 36,549, 
dated September 23, 1862, to James W. Bryant, but it does not 
appear that the side crown of caps having a flexible tip had been 
made of wire cloth. Letters patent No. 178,625, dated June 13, 
1876, granted to Abraham Freshfield, described a hat body made of 
wire cloth bent into the form of the entire crown of a hat, and the 
drawings of the patent showed that the wires were at an angle of 
about 45 degrees to the brim of the hat. With thèse facts in mind, 
the history of the patent as it went through the patent offlce is 
important. The claims which were originally asked for were: 

"(1) In a cap or hat having a flexible tip, the body or slseleton of the side 
crown formed of wire cloth, substantially as set forth. 

"(2) In a cap or hat having a flexible tip, the body or skeleton of the side 
crown formed of wire cloth eut to hâve its wires on diagonal Unes relative 
to such tlp, substantially as set forth." 

The patent offlce having rejected thèse claims by référence to the 
Freshfield patent, the patentée erased the flrst claim, and, changing 
the numéral of claim 2 to claim 1; added, as number 2, the claim 
which is contained in the patent, and has been quoted. The patent 
office again rejected claim 1 ilpon the authority of the Preshfleld 
patent, in which décision the patentée acquieseed, and erased the 
claim, whereupon the patent was issued as it now appears. The 
question of patentability is the important one in the case, and is 
this: The use of wire cloth to form the entire crown of a. hat being 
old, and the patentée having abandoned claims for the use of wire 
cloth, Or of wire cloth eut diagonally to form the side crown of a 
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cap having a flexible tip, and the use of diagonally eut hair-cloth 
strips with an angular seam to form the side crown of such a cap 
being old, was it patentable to use, for such a crown, a diagonally 
eut wire-cloth strip with an angular seam? The complainant's 
expert is of opinion that a skeleton for the side crown formed of 
wire cloth having the diagonal arrangement of wires, and having 
its ends joined by a diagonal seam, is patentable. It is not impor- 
tant to consider whether the claim is for inelined wires and an 
angular seam, or could be construed to be for wires, however eut, 
and an angular seam; for nobody supposes that wires not inelined 
and an angular seam are a feature to be desired. The praetical 
construction of the patent must be in accordance with the expert's 
theory, and the question is therefore reduced to the patentability 
of this mode of joining the ends of inelined wires. It being appar- 
ent that when the wires are eut diagonally an angular seam is the 
natural method of sewing the ends together, and it having been 
shown that an angular seam was the usual method of joining the 
diagonal ends of hair-eloth side crowns, there is nothing patentable 
in thus uniting the ends of a wire-cloth strip. After the patentée 
had abandoned the claim that he had made a patentable improve- 
ment in a cap having a flexible tip, by making the skeleton of the 
side crown from wire eloth, whether eut upon Unes parallel or 
diagonal to the tip, there is no room for the contention that the 
manner In which the ends of the strip should be joined together 
required the help of invention. The patentée adopted the known 
mechanical practice of his predecessors. 

The deerees of the circuit court are reversed, with costs, and the 
cases are remanded to that court, with instructions to dismiss the 
bills, with costs. 



EAGLB liOCK CO. v. CORBIN CABINET LOCK 00. 

(Circuit Court o£ Appeals, Second Circuit December 3, 1894.) 

No. 11. 
1. Patents — Invention. 

Ttiere Is no patentable Invention where the peculiar structure neces- 
sarily resulted from the fact that the patentée wanted to combine old 
and famillar éléments, and a person skllled in the art would naturally 
group the éléments of the comblnation in the way the patentée adopted. 

a Samb— Claim. 

An unclaimed pecullarlty of construction Is rarely read into a claim, 
the life of which consista in mlnor Improvements upon an old article, 
and in which the patentée has undertaken to point out mlnutely the 
distinctive features which differentiate his comblnation from that of 
pre-existing devices. 

8, Samb — Tkonk Locks. 

Mix's patent, No. 337,187, for a trunk lock consistlng of a hasp plate 
secured to the cover ot the trunk, and a lock plate secured to the body 
of the trunk, and constructed with a cup or frame for the réception of 
the hasp lock, the hasp plate and lock plate constructed so as to extend 
to the meeting edges of the cover and body of the trunk, and the hasp 
plate provlded with a dowel that engages In a socket In the lock plate, 
In comblnation wltb a hasp, hinged to the basp plate at a considérable 
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distaiK^ abore the lower édge, and provided on its free end wlth a lock,. 
heia, Itt View of the prier statQ pf tjie art, to be vold for want of patenta- 
ble Invention. 

Appeal from the Circuit (Dourt of the United States for the Dis- 
trict of Connecticut. 

This was a suit by the Corbin Cabinet Look Company against 
the Eagle Lock Company for infringement of certain patents. The 
circuit court sustained the bill as to one of the claims (52 Fed. 980), 
and défendant appeals. 

; Wilmarth H. Thurston, for appellant 
Charles E. Mitchell and J. P. Bartlett, for appellee. 

Before WALLACE, LAOOMBE, and SHIPM.iN, Circuit Judges. 

SHEPMAJN, Circuit Judge. The bill in equity in this case was 
foùnded upon the alleged infringement of the first and flfth claims 
of letters patent No. 285,916, dated October 2, 1883, and of each 
ôf the two claims of letters pateût No. 337,187, dated March 2, 1886. 
Each patent was granted to Frank W. Mix for an improved trunk 
lOck. The circuit court for the district of Connecticut, upon "final 
hearing" of the cause, dismissed the bill as to letters patent No. 
285,916, and as to claim 1 of No. 337,187, and directed an injunction 
and an accounting as to the second claim of the later patent. 52 
Fed. 980. From that part of the interlocutory decree which related 
to the second claim, this appeal was taken by the défendant. As 
infringement is practically admitted, thé A'alidity of this claim is 
the only question before this court. The correctness of the other 
conclusions of the circuit court has not been considered, as the 
decree was not a final one. 

Common knowledge, as well as the évidence in the case, shows 
that a hasp plate, a hasp hinged thereto, a keeper plate and lock 
mechanism for locking the hasp boit into engagement with the 
keeper, were well-known éléments of a trunk lock prior to the date 
of the invention. It also appears from the proofs in the case that 
lOek mechanism in a cup form had been mounted on the free end 
of the hasp, the hasp being fastened to the body of the trunk, the 
lock being received in a recess in the keeper plate upon the lid 
of the trunk. This form is shown in letters patent No. 235,130, 
dated December 7, 1880, and issued to Cteorge Crouch. It does not 
appear that lock mechanism of this form had ever been mounted 
upon the free end of the hasp, when the hasp was secured to the 
cover of the trunk. It was also old to provide a trunk lock with a 
sprîng arrangéd to press upon the hasp with a constant tendency 
to throw it ont of engagement with the keeper plate when the hasp 
is opened, and to provide the structure in which the lock is formed 
with a dowel pin or pins upon the lid of the trunk, which are re- 
ceived in a sockët or sockets at the meeting edges of the two plates, 
for the purpose of protecting the cover against latéral strain. Thèse 
two peculiarities appear in the earlier Mix patent. The dowels 
and sockets also existed in the Star lock, which, at the time of the 
invention of the flrst Mix lock, waS a well-known form of trunk 
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lock, haTing an old-fashioned hinged hasp entering the body of the 
lock on the body of the trunk, and secured by a lock boit. In the 
lock of Mix's first patent, a hasp upon the body engaged with a 
keeper plate upon the lid of the trunk, and in différent drawings of 
the patent the lock mechanism was mounted upon the hasp .or was 
embodied in the keeper plate. In other pre-existing locks the hasp 
plate was secured to the lid, and the keeper plate was secured to 
the body of the trunk. In this state of the art the patentée con- 
structed his lock, which is said, in his behalf, to hâve been a con- 
venient and attractive device, possessing features in combination in 
one structure which neither the Crouch nor any other single lock 
possessed, and therefore to hâve been received with public favor. 
The second claim of letters patent No. 337,187 is as follows: 

"(2) A trunk lock consisting of a hasp plate adapted to be secured to the 
cover of the trunk, and a lock plate adapted to be secured to the body of 
the trunk, and constructed with a cup or frame for the réception of the 
hasp lock, the hasp plate and lock^ plate, constructed and arranged to extend 
to the meeting edges of the cover and body of the trunk, and the hasp plate 
provided with a dowel or extension that engages in a socket or recess in the 
lock plate, in combination with a hasp hinged to the hasp plate at a con- 
sidérable distance above its lower edge, and provided on its f ree end with a 
lock, substantially as set forth." 

It is manifest that no single structure, before the date of the sec- 
ond Mix invention, possessed ail the éléments of the combination 
of this claim, with the described peculiarities of construction. The 
lock, as a whole, has the requisites of novelty and of utility. The 
only question is whether it possessed patentable novelty. The pat- 
entée having constructed and made known to the public a lock 
which contained the minor éléments of a dowel upon the part of the 
lock fastened to the lid, which met and entered a socket in the part 
attached to the body of the trunk, and a spring which threw the 
hasp ont of engagement with the keeper, made another lock which, 
retaining thèse éléments, had its advantages arising from the loca- 
tion of its lock mechanism. The défendant insista that the improve- 
ment consisted simply in the sélection by the patentée of an old 
and familiar form of lock mechanism to be used in connection with 
his dowel and socket lock. This statement does not fully meet the 
facts of the case, because the construction of the new structure re- 
quired more than a sélection; it required an adaptation of old élé- 
ments. The complainant insists that the new lock was a reor- 
ganîzation of the Crouch type, and that the détails of the recon- 
struction demanded and evinced inventive skill. It was not claimed 
in the argument that there was invention in placing the Crouch 
lock, whether the location of the respective plates was changed or 
not, in combination with dowel, socket, and spring. Thèse éléments 
had been so often exhibited in locks that they had become a part 
of the common knowledge of the lock maker, and invention could 
not eonsist in adding them to or withdrawing them from a lock 
structure. Neither, in view of the state of the art which has been 
recited, would the simple change of position of the two Crouch plates 
with référence to each other be considered an invention, and, fur- 
thermore, a mère change would hâve made a clumsy and imperfect 
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article, of no pecuniary value. But it is said that the means by 
wMch a bhange coula be satisfactorily accomplished, and the détails 
of the reorganization, if a conTenient and useful look was to be the 
resuit, r^quired more than a mechanical insight, and that the con- 
ception, as worked ont and embodied, constituted invention. The 
question in the case turns upon the truth of this proposition. 

It is true that, to make a convenient lock, it was necessary to 
do more than change the location of the lock-holding hasp. If 
dowels and sockets were to be used, the two plates must meet each 
other; and, to permit the use of a spring, the hasp must be hinged 
to the hasp plate "a considérable distance above the lower edge." 
It was also important to construct the keeper plate so that the hasp 
which carried the lock case should net project from the surface of 
the plate, and thus be exposed to breakage. (This was doue by 
making a flange on the front face of the keeper plate, whereby the 
lower end of the hasp was received in a recess. That portion of the 
changes in the organization of the Crouch tj'pe of lock which con- 
sisted in placing the hinge of the hasp at a distance above the 
lower edge of the hasp plate, and in locating the cup part of the 
keeper plate near the meeting edges of the two plates, was a me- 
chanical expédient or necessity, which would naturally suggest it- 
self to the lock maker of ordinary skill. The character of this 
modification is magniûed on the part of the patentée beyond its 
proper proportions. The meeting of the edges of the two plates and 
the hijiging of the hasp necessarily resulted from the fact that the 
patentée wanted to use a dowel and socket connection and a spring- 
pressed hàsp, and the locksmith would naturally group the éléments 
of the combination in the way that the patentée adopted. The 
second change, which consisted in having a flange upon the front 
face of the keeper, and thus forming a recess, is not mentioned in 
the claim, which was carefully drawn so as to include ail the limita- 
tions and the peculiarities of construction upon which the patentée 
relied. An unclaimed peculiarity of construction is rarely read into 
a claim, the life of which consists in minor Improvements upon an 
old article, and in which the patentée has undertaken to point out 
minutely the distinctive features which differentiate his combina- 
tion from that of pre-ejdsting devîces. Moreover, if the counter- 
sunk recess is properly to be read into the claim, it does not ap- 
parently strengthen the patentable character of the improvement. 

The interlocutory order of the circuit court, granting an injunc- 
tion against an infringement of the second claim of No. 337,187, 
is reversed, with costs. 

A suit was brought by complalnant against the same défendant In the 
circuit court of Connecticut, for Infringement of the first claim of reissued 
letters patent No. 10,361, granted to Henry L. Splegel, July 31, 1S83, and 
of original patent No. 316,411, granted to Splegel, Aprll 21, 1885, and as- 
signed to plaintiff, for Improvements In cabinet locka. The patents were held 
vold for want of novelty, and a decree was entered dismissing the biU 
(37 Fed. 338), which was afterwards afflrmed by the suprême court on ap- 
peal. 150 U. S. 38, 14 Sup. Ot 28. 
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ALLEN T. STEBLB. 

(Carcult Coiirt, W. D. Pennsylvanla. March 1, 1894.) 

No. 37. 

1. Patents— Intention— Impeovbment. 

Where the development of a certain Industry bas created a constant 
demand for new appllances, whlch the ordinary skill of those versed 
therein- Is generally adéquate to devise, and whlch devising Is the nat- 
ural outgrowth of such development, the industry will not be burdened 
with a monopoly to each improver for every advance made, except 
where marked by Invention somewhat above ordinary mechanical or 
engineering skUl. 

2. Samb— Anticipation. 

Allen's patent, No. 332,318, for a devlce for transmittlng motion In oll- 
pumplng apparatns, hM to hâve been anticipated by Shippen's devlce. 

This was a suit in equity by George Allen against R. W. Steele 
for infringement of a patent granted to complainant for a device 
for transmittlng motion in oil-pumping apparatns. 

J. H. Osmer and Jas. 0. Boyce, for complainant 
W. 0. Rheem and L. M. Plummer, for défendant. 

BUPFINGTON, District Judge. George Allen brings this bill 
against R. W. Steele for alleged infringement of letters patent No. 
332,318, to him granted December 15, 1885, for a device for trans- 
mittlng motion in oil-pumping apparatus. The answer traverses 
the infringement charged, dénies patentability, and sets up antici- 
pation in a device of E. W. Shippen. The ease nécessitâtes a brief 
statement of the method of pumping oil wells. Originally, each 
had a boiler and engine of its own. The pumping was done by 
communicating power to sucker rods, whlch extended from the top 
to the bottom of the well. Later, a single boiler was used, and 
from it steam was carried to separate engines at each of several 
contiguous wells. In time this method was superseded by one en- 
gine and one boiler for the entire lot, by means whlch we now 
describe. 

Such engine and boiler are placed at a central point, and connec- 
tion made, by a belt, with a band wheel (as much as 20 feet in diam- 
eter), and distant about 50 feet. This space is required to prevent 
the belt from slipping, and to obtain the best mechanical résulta. 
On either end of the shaft of the band wheel were cranks, which 
connected by pitmen with an oscillating pull wheel. This wheel 
formed the center from which rigid rods, called "pull rods," radi- 
ated to the several wells, where they were connected with the sucker 
rods, or pumping mechanism. Over the engine, band wheel, and 
pull wheel, respectively, separate buildings were then erected. This 
method was expensive, the appllances cumbersome, and the mechan- 
ism scattered. It was in gênerai use in 1883, and was used by 
E. W. Shippen at that time in pumping his wells at Sugar Creek, 
Venango county, Pa. In 1882 he conceived the idea of doing away 
with the band wheel, its substantial foundations, and its separate 
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building. To this end, and for local reasons, he substituted water 
power and a turbine wheel for his engine. As compared with the 
cumbersome band wheel, his method was strikingly simple, ingén- 
ions, and effective, and to our mind embodied ail the advance that 
has since been made in the way of pumping. About half a mile 
f rom his pull wheel, he "built, or rebuilt, a dam and race, and at the 
end ôf the latter constracted stoi}e walls, within which he placed 
a substantial timber frame, formed of upright side pillars securely 
fastened to mudsills below, and framed at the top with cross tim- 
bers. The sides of the frame were planked. The whole served the 
double purpose of conducting the water to the turbine wheel placed 
therein, and also of a frame and foundation for the wheel shaft 
and mechanism used in transmitting the power. Just how closely 
the stoiiQ w^ls and the interior f raine were allied, and the points 
and methods of connection between them are concerned, is differ- 
ently statéd, but for présent purposes it is sufQcient to say that there 
is no question that the évidence and models established the fact that 
the interior frame was in itself a solid, self-sustaining structure, 
so constructed as to contain, sustain, and support the entire me- 
chanical appliances for utilizing the power, and also adapted to be 
used as a cover for the machinery contained within its walls, and 
at the same time allow the radiation of power by pump-actuating 
rods iti every direction laterally from a point above the top of the 
frame. Diagonally across the interior of this frame, and midway 
from the top, a heavy timber was securely fastened to the corner 
posts, and a large parallel beam was bolted to, and on the top of, 
the frame. Each timber was fltted with two iron boxes, through 
which two perpendicular and paraJlel shafts extended. The one 
reached below the under beam, and formed the shaft of the water 
wheel, and above that beam was provided with a small cogwheel. 
The other shaft was fumished with a large cogwheel, at a point to 
attach with the small one above mentioned, and on the upper end 
of the shaft (which extended above the top of the frame) a crank 
was plaoed. This was in tum connected by a pitman with a pull 
wheel which was securely fastened and braced to and upon the 
end of the parallel timber on top of the frame. From this pull 
wheel, pull rods extended a half-mile to the pull wheel which formed 
the original center of radiation to the wells. This ingenious mech- 
anism has been in use since June, 1883, and with it a large number 
of wells hâve been continuously and successfully pumped. Over 
this foundation, which is part above and part below ground, a frame 
building of one and a half additional stories was added for storage 
purposes. Incidentally, it has served to protect the crank, pitman, 
and pull wheel from the weather and from molestation. It will 
obviously occur to one versed in the oil business^and, indeed, to 
one who ia not, but who uses the adaptive faculties with which 
mankind is ordinarily endowed — ^that the ideas and methods hère, 
for local reasons, applied to water, and at a distance of half a mile 
from thé radiating point, could be adapted to steam engines, and 
at a point as close as a connècting pitman would allow to the radi- 
ating pull wheel. And it is equally obvious that the building in 
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Shippen's device used for storage was no necessary part of, or per- 
formed no fnnction in, the device. 
In Crompton v. Knowles, 7 Fed. 203, it was said: 

"It Is a presumption of law that ail mechanics Interested In upholding or 
defeating a patent were fuUy acquainted with the state of this art when they 
took ont their patent or built their machine. * * * Each party may, then, 
be assumed to hâve borrowed from the other whaterer was actually flrst 
Invented and used by the other." 

While Mr. Allen may not hâve known of this Shippen device, yet 
knowledge of it must be imputed to him, and, with this state of the 
art before him, he made application for the patent in controversy. 
In his speciflcation he describes the existing method as follows: 

"Hitherto It has been customary to locate the engine or other driving power 
in a house or on a foundatlon by Itself, with the horizontal shaft and band 
wheel located flfty feet (more or less) theretrom, the pull wheel occupying 
a position, on still another support, some twenty feet from the band wheel. 
To protect the working parts of the machinery from the weather, it has been 
customary to build a house over the plants, and to eut holes through its 
sides to allow the pump-operating rods to pass through. Apart from the 
gênerai inconvenience and extra expense Incurred by scattering the several 
parts over so great an estent of ground and building a house suiïLcIently 
large to eover them, the freedom with which the pump-actuating rods might 
otherwise be laterally shifted has been materially interfered with. The object 
of my présent invention is to providea compact and economical arrangement of 
the engine, drive shaft, pull wheel, and pump-actuating rods whereby a single 
foundation and supporting frame shall serve at the same time as a house 
frame and a support for the engine shaft and pull wheel, and whlch will 
admit of the free latéral movement of the pump-actuating rods." 

His improvement he thus describes: 

"A represents a beavy framework, girded and braced by a sufflcient number 
of beams and braces to make it steady and strong. The roof timbers of 
the framework preferably hâve but little slant, and the entire frame is cov- 
ered by rooflng and sidlng, and provided with suitable entrances. B rep- 
résenta an engine located in the house above described; 0, the engine shaft, 
provided with the fly wheel, D, and bevel gear pinion, E; and F represents 
the upright shaft for driving the pump-actuating rods. The shaft, F, Is 
preferably located at the center of the house, and extends upwardly through 
the apex of the roof. It Is provided with the bevel gear wheel. G, meshing 
with the pinion, B, and at Its upper end, above the roof with a crank, eccen- 
trie, or other équivalent device for actuating the rods, H. The pump-actu- 
ating rods. H, may either be loosely secured on the wrist pin of the crank, 
or they may be secured to a wheel, I, loosely mounted on the wrist pin of 
the crank; or they might be attached to an eccentric strap or ring loosely 
mounted on an eccentric wheel secured to the shaft; or they might be secured 
to one or more oscillating wheels, i, the latter being supported on the roof, 
and connected with the crank with short pitmen. From their points of 
attachment to the crank or shaft, the rods. H, head laterally in any desired 
directions to the oil wells, K, and may be freely shifted to the right or left, 
as circumstances may require. It is évident that the framework may be 
constructed in a great many différent forms, and that the shaft, F, may be 
located In other positions than the center, and that the relative positions of 
the engine, engine shaft, and upright shaft may be changed, without depart- 
Ing from the spjrit and seope of my invention; hence 1 do not wish to limlt 
myself strictly to the construction herein set forth." 

His claims are as follows: 

"(1) A pump-driving shaft extending through the roof of a house, and 
having the pump-actuating rods attached thereto above the roof, substantially 
as set forth. 
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•<(2) A àupportlng frame for the englne, eioglne shaft, and pump-drivlng 
shaft, adapted at the same time to form a house-frame, the end of the 
pûmp-drlvlng shaft extendlng above the roof o£ the frame, for the purpose 
Bubstantially as set forth. 

"(3) The comblnatlon, wlth a supporting framework adapted to be covered 
by a roof and siding, and an engine located withln the framework, of an 
upright shaft adapted to be driven by the engine, the sald uprlght shaft 
extendlng outwardly through the roof, aJjid a crank, or its équivalent, se- 
cured to the upper end of the shaft, adSipted to actuate pump-operating 
rods, substantially as set forth. 

"(4) The combinatlon, with a supporting frame for the engine shaft and 
pump-drlvtog shaft, adapted at the same tlme to form a house frame, the 
end of the pump-drirlng shaft extendlng above the roof of the frame, of 
pump-actnating rods connected with the shaft through the médium of an 
oscillatory wheel, substantially as set forth." 

It wiU be noted no mention is made of the SMppen device, — of 
the fact that the band wheel had been already snccessfuUy dia- 
pensed with, and the necessity for large and disconnected buildinga 
had ceased. Had that device been known to the patent office au- 
thoritie^ there could hâve been but one outcome to Mr. Allen'» 
application, to wit, rejection. The adaptation of Shippen's mechan- 
ism to steam power, placing the engine near the center of power 
radiation, distributing the power from the top of the frame, and 
using the frame as a covering for the mechanism, were ideas which 
would at once snggest themselves to a mechanic skilled in that 
branch of work. Every élément of Allen's combination was used by 
Shippen. Prom local conditions, they were spread over more ground, 
and did not hâve so compact a form; but the substance and body of 
the device were there, and substance rather than mère form should 
hère avail. This adaptation was a mère carrying forward of the 
original design; a more extended application of the original thouglit., 
Indeed, we are satisfled that Shippen's device embodied the sub- 
stantial and material steps in the advance from the band wheel to 
the présent compact structure; that the invention, if any, was his; 
that Allen's adaptation to steam, his compact form, his saving of 
material, hâve l^en improvements in degree, and do not rise to 
the level of invention. Granting his rearrangement and adapta- 
tion of steam power, his use of the disk on the crank of the shaft 
(admittedly a mechanical équivalent of the pull wheel), his combina- 
tion of the whole into a compact structure, were ingénions, useful, 
and economical, yet it is not such an advance from the Shippen 
device as involves invention. 

To adopt, with some changes, the language of another, we may 
say that the development of this, as of every business, has created 
a constant demand for new appliances, which the ordinaxy skUl of 
those versed in each branch has generally been adéquate to devise, 
and which devising is the natural outgrowth of such development 
Each forward step prépares the way for another, and to burden a 
great industry with a monopoly to each improver for every slight 
advance thus made, except where marked by invention somewhat 
above ordinary mechanical or engineering skill, is unjust in principle 
and injurious in conséquence. We are of decided opinion that the 
substance of Allen's device was so anticipated in Shippen's that to 
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devise and construct the former, with tàe latter before one's eyes, 
— which, in contemplation of law, we must assume Mr. Allen had, 
— was the work of an adaptive mechanic, and not the province of 
an inventor. Ail the improvements claimed were, as compared with 
Shippen's device, within the category of degree. They produced no 
new resTilt; the parts performed no new function, — it was simply, 
a transposing or readjusting of Shippen's éléments to changed con- 
ditions, to accomplish the same resuit they had before. It is true 
the radiation of the distributing rods in Shippen's device did not 
take place from the particular pull wheel situated above the frame- 
work where the actuating mechanism was placed, but this was be- 
oause local conditions did not so require. Had they done so; had 
the wells been on ail sides of the water power, instead of on one, — 
it is apparent the first puU wheel (or a revdlving disk, which the pat^ 
ent says is its équivalent) could bave been made the radiating center; 
and if the storage house interfered with the latéral movement, ér 
the subséquent shifting, of the roda, it required no invention to dis- 
pense with a superstructure which performed no function what- 
ever in the pumping. That left off, we hâve remaining a supporting 
frame for the power shaft and the pump-driving shaft, forming a 
house frame, and the end of the latter shaft extending above the 
frame, in combination with pump-actuating rods. 

For the reasons above stated, we are of opinion the complainant's 
bîll shonld be dismissed, and his patent held for naught. Such being 
the case, it is needless for us to discuss the alleged infringement. 
Let a decree be prepared. 



SMITH V. MACBETH. 

(Circuit Court, E. D. New York. January 1, 1894.) 

Patents— Infringement— Magnéto- EiiECTHic Machines fok FiBmo Fuses. 
The Smith patent, No. 201,296, for Improvement In magneto-eleeWo 
machines for flring fuses In blasting, is narrowed by its daims, as al- 
lowed, to the combination of an operating device with the switch of the 
condensing circuit in its path, and adapted to be opened by direct Im- 
plngement of It, and Is not therefore Infrlnged by defendant's device, lu 
which the switch is not in the path of the operating device, and is not 
opened by the direct Implngement of any of the parts constituting the 
operating device. 

This was a suit in equity by H. Julius Smith against James Mac- 
beth for infringement of a patent granted to complainant 

Léonard E. Curtis, for orator. 

James A. Hudson and Arthur S. Browne, for défendant 

WHEELER, District Judge. This bill is brought for alleged 
Infringement of letters patent No. 201,296, dated March Ï2, 1878, 
and granted to the orator, for improvement in magneto-electrio 
machines for flring fuses in blasting. The electricity is developed 
and accumulated in a condensing circuit by the rotation of arma- 
tures moved by a rack bar forced downward by hand and work- 
Vng a pinion with accelerated velocity; the condensing circuit is 
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brokeà by the end of therack bar striking a switch aS it reaches 
thé limit of its strokej, wàen the electricity is accumulated to its 
greateat inteÉsity; and the current is sent by the working circuit 
to the fuses. In the original application the orator described and 
daimed the combination with the operating deyice Of a rotary 
armature of a dynamo-magneto electric machine of a circuit breaker 
arranged in the condensing circuit of the machine so as to be 
positively operated by said rotating device, whereby the condens- 
ing circTlit is broken, and the developed electric current switched 
therefrom to a working circuit, by which the current is conducted 
to the point where it is to be applied for flring. On rejection, this 
part of the application was changed to a description and claim of : 
"(1) The combkiatioa wIth the operating device ol the rotary armature 
bf a dynamo-magJieto electric machine of a bridge or swltch arranged In 
: the condensing circuit of sald machine, and in the path of sald operating 
device, and ■ adapted to be opened by direct Impingement of said device 
thereupon, substantlally as described, and for the purposes set forth." 

Upon the a,pplication so changed, the patent was granted; and 
this daim is now alleged to be infringed. In the defendant's 
machine the armatures are rotated by pulling upward with in- 
.creasing velocity a bar attached to the end of a lever pivoted on 
a shaf t, and moving a toothed segment meshed in a pinion. The 
switch in the condensing circuit is opened by a stud on a cam 
pivoted on the same shaft with the lever, which lifts a latch 
and lets a spring move it as the operating bar reaches its upward 
limit, and the electricity is accumulated to its greatest tntensity, 
and the current is thereby sent by the working circuit to the fuses. 
The orator was apparently the flrst to apply the power by motion 
in a direct line to revolving the armatures, whereby the velocity 
can be more regularly accelerated than when applied by a crank, 
as before; and also the flrst to break thé condensing circuit by 
the direct action of the operating device. Therefore, this claim 
Qf the patent is probably valid for what it covers. If the gênerai 
claim flrst made had been allowed, ànd could hâve been sustained, 
it would perhaps hâve covered the defendant's machine; but the 
limitations and restrictions inserted in it to obtain it remain with 
it. Roemer v. Peddie, 132 U. S. 313, 10 Sup. Ot 98. They nar- 
row it to the combination of an operating device with the switch 
of the condensing circuit in its path, and adapted to be opened 
by direct impingement of it. The switch in the defendant's con- 
densing circuit is not in the path of the operating device, which 
consists of the bar lever and toothed segment extending from the 
handle to the shaft on which the lever is pivoted, but is situated 
beyoûd the shaft, and outside the path of movement of thèse parts; 
and it is not opened by the direct impingement of any of thèse 
parts constituting the operating device, but indirectly by the shaft 
moving the cam which carries the stud that lifts the latch. This 
does not, as now understood, appear to be an infringement. Bill 
dismissed. 
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EOGEBS TYPOGRAPH CO. V. MERGENTHALEB LINOTYPE CO. 

(Circuit Court of Appeals, Third Circuit December 3, 1894.) 

No. 11. 

1. Patents— Linotype Machine— Infringembnt. 

Letters patent Nos. 313,224 and 317,828, issued, respectively, March 3, 
1885, and May 12, 1885, to Ottmar Mergenthaler for "improvement in 
machines for producing prlnttng bars," consistlng. In part, of a combi- 
nation of a séries of independent matrices representlng characters, hold- 
ers or magazines for sald matrices, flnger keys representlng the respective 
characters, Intermedlate mechanlsm to assemble tlie matrices, and a cast- 
Ing maclilne to co-operate wlth the assembled matrices, are for inven- 
tions of unusual merit, and, in view of the prlor art, entitled to libéral 
construction, and are Infrlnged by the Rogers machine, which, whlle 
in some respects an Improvement, opérâtes on the same principle, con- 
tains the same gênerai features, and produces substantially the same re- 
sults. 

9l Samb— Fault in Original Machine. 

The fact that the machine, when first produced, failed to Justify per- 
fectly, which fault was remedied, and perfect justification produced by 
Improved machines subsequently made, is no reason for denylng relief 
to the original patentée. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey, 

This was a bill by the Mergenthaler Linotype Company against 
the Kogers Typograph Company for an injunction. There was a 
decree for complainant in the court below, from which decree re- 
spondent appeals. 

George H. Lothrop and M. B. Philipp, for appellant. 
Frédéric H. Betts, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and BUTLER, 
District Judge. 

ACHESON, Circuit Judge. This suit was upon two letters pat- 
ent of the United States granted to Ottmar Mergenthaler, — ^No. 
313,224, dated 3Iarch 3, 1885, and No. 317,828, dated May 12, 1883. 
The inventions relate to a machine for producing printing bars. 
Each patent describes and shows mechanisms whereby matrices, in 
any desired association of characters, are assembled in a Une, such 
Une of matrices brought into proper relation with a mold of the 
size required for a line of type of predetermined length, and a cast 
made in the mold, forming a printing bar bearing in relief the char- 
acters impressed in the matrices. The patented mechanisms pro- 
duce a séries of lines of type, which can be arranged into columns, 
and thus hand composition by individual type is dispensed with. 

The spécification of the flrst patent contains the following state- 
ment: 

"This Invention is directed to the rap'd and economlcal production of 
letter-press printing, and relates to a machine to be driven by power, and 
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contralled by finger keys, adapted to produce printing forma, or relief 
surfaces, ready for Immédiate use, thus avolding the usual opération of 
typesettlng, and also the more récent plan of preparing by machinery 
matrices from which to cast the forms. By the use of my machine, the 
operator is enabled to produce with great rapidlty printing bars bearlng in 
relief the- selected characters In the séquence and arrangement in which 
they are to be prlnted. In short, the machine will produce printing forms 
or surfaces, properly justlfled, and adapted to be used in the same manner, 
and wlth preclsely the same résulta, as the printing forms composed of 
movable type. My machine embraces two leadlng groups of mechanism: 
First, those "which form a temporary and chànghig matrix, representlng a 
number 6f words; and, second, those by -which molten or plastic matériel 
is dellTffîed to the matrix and dlscharged theref rom in the form of printing 
bars." 

In the form of machine shown by the earlier patent, the matrices 
are impressed on the edges of long bars, or connected strips, each 
bar or strip bearing a complète set of characrtera; and there are 
also plain bars iutended for use as "spaces." The machine is pro- 
vided with a set of finger keys, and the operator, by playing upon 
the keyboard, and successively selecting the desired characters and 
spaces, is enabled to set up a line of the required length. In the 
machine of the later patent, a séries of disconnected, separate, and 
independent matrices, each bearing a single character, are stored 
in holders, and, by the opération qt the finger keys and intermediate 
mechanism, can, one by one, and in any desired order, be released 
from the holder, and dropped down and carried into the required 
line. 

The claims hère înTolved are the forty-seventh and sixty-third of 
the flrst patent (No. 313,224) and the flrst claim of the second patent 
(No. 317,828). Thèse claims are in the folio wing words: 

"(47) In a machine for producing stéréotype bars, the comblnatlon, sub- 
stantially as hereinbefore described, of the changeable or convertible matrix, 
the mold co-operatlng therewlth, and appliances, substantially such as 
shown, for melting meta! and forcing the same into the mold." 

"(63) In comblnatlon wlth a mold open on two sides, a séries of movable 
matrices grouped in Une agalnst one side of the mold, a pot or réservoir 
acting agalnst the opposite slde of the mold, and a pump to deliver the 
molten or plastic material Into the mold, as described and shown." 

"(1) In a machine for producing printing bars, the comblnatlon of a séries 
of independent matrices, each representlng a single character, or two or more 
characters to appear together, holders or magazines for sald matrices, a 
séries of flhger keys representlng the respective characters, intermediate 
mechanism, substantially as described, to assemble the matrices In line, 
and a castlng mechanism, substantially as described, to co-operate wlth the 
assembled matrices." 

The court below, following the décision of Judge Coxe in the case 
of Mergenthaler Linotype Co. v. Press Pub. Oo., 57 Fed. 502, sus- 
tained thèse claims, and adjudged that the défendant (the appel- 
lant hère) had infringed the same. 

The position advanced by the appellant, and mainly relied on for 
the reversai of the decree, is that, if thèse claims are construed with 
référence to the state of the art and the proceedings in the patent 
oflace, the appellant's machine does not infringe. The proofs bear- 
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ing on that proposition hâve received our serious considération. 
It is certainly true tliat line bars, such as are commonly used in 
newspaper headings, were old. Nor was it novel to assemble a line 
of type or matrices by mechanism actuated by finger keys. Neitàer 
was it new mechanically to cast single type successively. The 
Morgan patent of 1870, which is for a mechanical typesetter, states 
that, instead of type, dies may be used, and an impression therefrom 
made on the surface of a soft métal plate. Westcott's patent of 
1871 shows and describes a machine in which, by the opération of 
the proper flnger key, a matrix having a single character on its 
face is caused to close the end of a self-adjustable mold, and a type 
having the desired single letter is produced. Gally's patent of 1872 
shows a séries of types or matrices carried by flexible bands of métal, 
which bands are manipulated by finger keys so as to bring the 
required characters into line, when they may be impressed on a 
sheet of yielding material, line by line. But Gally says nothing 
about casting from a line of assembled matrices, and we fail to dis- 
cover in his spécification anything suggestive of that idea. De- 
scribing this part of his invention, he states that it — 

"Consista— First, in a mechanism whicli sliall mechanically arrange and rear- 
range an alphabet or alphabets of dies, which dies shall form impressions 
in the material for a mold correspondlng with the composition of matter 
desired in a stéréotype; and, second, in the same or simllar mechanism with 
a substitution of female dies, and other appliances, changes, and attachments 
made necessary by such substitution of dies, and the work to be done, as 
shall enable the operator to produce directly the stéréotype instead of the 
mold." 

It is quite plain that ail that Gally contemplated or disclosed 
was the production, by his peculiar method, of stéréotype molds 
or stéréotype plates, 

The other patents in évidence we need not discuss. Those men- 
tioned are the appellant's chief reliance. None of the patents, 
however, anticipâtes Mergenthaler, or detracts from the impor- 
tance of his inventions hère in question. We are entirely satis- 
fied that Mergenthaler was the first to combine with mechanism 
for forming a matrix, composed of a séries of dies adapted for 
transposition or rearrangement, a mold and a casting mechan- 
ism. The proofs demonstrate that his inventions embodied in the 
daims under considération hâve effected a great advance in the 
printer's art. Mechanical typesetting had not proved a practical 
success. Mergenthaler was the first to produce a practical ma- 
chine by which ordinary hand composition is superseded. Aban- 
doning the idea of printing from single-Ietter type, he provided 
therefor a much cheaper and far better substitute. The use 
of cast lines of type, as the unit of composition, instead of indi- 
vidual type, is an improvement in the art of unsurpassed value. 
Not only, then, are the combinations novel, but the resuit is en- 
tirely new and highly bénéficiai. In our judgment, thèse inven- 
tions are fundamental, coming within the principle of the ruling 
in Moriey Mach. Co. v. Lancaster, 129 U, S. 263, 9 Sup. Ct 299. We 
v.64F.no.6 — 61 
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flnd nothîng in thè prior art to limit thèse claims, çr to deprive 
the patentée of the benefit of a libéral construction tiiereof. 

Did anytMng occur in the patent oflace, with référence to Mer- 
genthaler's application for patent No. 313,224, reqiïiring the lim- 
ited conatruction of thèse claims upon which the appellant in- 
sists? Now, in the flrst place, it is to be observed that the forty- 
seventh claim of that patent was neither rejected nor altered. It 
was allOAved just as originally framed. True, the application did 
contain another claim, numbered 68, which was rejected upon a 
référence to Gally's patent, and thereupon waa erased. This dis- 
allowed daim read as follows: 

"(6è) In a inacbine for produclug prlnting surfaces, the cotubination, sub- 
Btaritlally as descrlbed, of a séries of flnger keys representlng the letters 
or oharactersi a convertible or changeable matrlx controlled by sald keys, 
and a casting mechanism co-operathig with sald matrlx," 

It will be perceived, however, that this claim did not mention 
a mold at ail, whereaa "the mold ço-operating" with the matrix, 
"and appliances, substantially such,as shown, for melting métal 
and forcing the same into the mold," are express éléments of 
claim 47. We are unable to see that the rejection and abandon- 
ment of the proposèd claim necessitate or warrant the inference 
that the mold of claim 47 must be of the précise form described 
and shown in the patent. The only legitimate eflect attributable 
to this action of the offibe and the acquiescence of the applicant 
therein is that the claims of Mergenthaler shall not be so con- 
strued as to include Gally's apparatus. Thèse remarks are ap- 
plicable also to the changes made (upon the référence to Gally) 
in the sixly-third claim, whereby the mold was limited to one 
"open on two sides," the words, "a séries of movable matrices 
grouped in Une against one side of the mold," were substituted 
for "a séries of métal matrices grouped side by side against the 
open side of the mold," and the clause, "means substantially as 
described for supplying the same with molten or plastic material," 
was changed to "a pot or réservoir acting against the opposite 
side of the mold, and a pump to deliver the molten or plastic ma- 
terial into the mold." In this connection, it must be remembered 
that the invention of Gally and the inventions of Mergenthaler 
relate to machines of différent kinds. In fact, thèse two machines 
differ radically both in construction and purpose. The idea of pro- 
ducing printing bars is entirely foreign to Gully's patent, and he 
describes no "casting mechanism," in Mergenthaler's sensé of the 
term. Nor is Gally's mold at ail analogous to the mold of Mer- 
genthaler. Gally's is a stéréotype mold made ont of the sheet 
of soft matrix-forming material. 

We cannot assent to the suggestion that Mergenthaler's claim 
47 is to be construed as confined to the particular matrix and the 
extensible mold shown in his patent, because of the language, "t?ia 
changeable or convertible matrix," and "the mold co-operating 
therewith." It will be noted that in claim 63 the language is "a 
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mold." The diflerençe in phraseology is quite unimportant, for in 
each instance the daim covers the designated thing "substantially 
as described." 

Upon the whole case, in view of the primary character and 
great importance of Mergenthaler's inventions, we are of the opin- 
ion that his claims hère involyed are to be interpreted liberally, 
and the range of équivalents covered thereby correspondingly ex- 
tended. Having reached that conclusion, we need say little upon 
the question of infringement Undoubtedly, there are différences 
between the machines shown by the Mergenthaler patents and 
the defendant's machine. Thus, while the mold described in the 
patents is expansible and contractile, the defendant's mold is rigid 
and immovable; and the matrices of the defendant's machine are 
Bupplemented by expansible space bars, in lieu of the nonex- 
pansible space bars of Mergentlxaler. Yet, notwithstanding thèse 
changes and some others, the défendant really has copied the 
substance of the inventions in différent forms. In principle the 
two machines are alike, and they accomplish the same resuit. 
The defendant's machine is a machine for producing printing bars, 
and it has ail the éléments of the above-recited three claims of 
the Mergenthaler patents, or the équivalents thereof, combined 
in substantially the same way, and for the same purpose. We do 
not overlook the fact that Mergenthaler's original machine, con- 
structed in accordance with the description of his patents, did 
not hâve the means for the perfect justification of the Unes. It 
conld not alvfays be depended on to produce Unes conformable to 
the standard length with greater accuracy than 1-64 of an inch. 
Nevertheless, that machine did practical work. It was an opera- 
tive machine, and demonstrated to the world the practicability 
and utility of the invention. It matters little that there was a 
lack of mathematical accxu-acy with respect to justification, and 
certainly the defect affords no défense hère. The subséquent in- 
troduction of expansible space bars to take the place of the non- 
expansible space bars of the patents undoubtedly was an improve- 
ment; but who is entitled to the crédit of it, and whether it waa 
a patentable improvement, are questions not involved in this case. 

The circuit court was right in holding that the three above- 
recited claims of the patents in suit are valid, and that the de- 
fendant below had infringed the same; and, accordingly, the decree 
of the court is aflBrmed. 

In a suit by the Rogers Typographie Company agalnst the Mergenthaler 
Linotype Company, tnvolvlng patent No. 474,306, granted May 3, 1892, to 
Jacobs W. Schuckers, for a slmilar Improvement In type-maklng and justify- 
Ing mechanUma, a prellmlnary Injunctlon was denled. 68 Fed. 693. 
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MARK et al. v. HOMB INS. CO. 

(Clrcnlt Court of Appeals, Second Circuit December 8, 1894.) 

No. 7. 

Mabine Inbtjkance— Tbemb oî" Eisk. 

A policy of marine Insurance cOvered the vessel, a tugboat, whlle in the 
waters of New York harbor and sundry otlier inland waters "as far 
south as Norfolk, Va." Some time after tbe Issue of the policy, the 
insured requested an extension of the risk to eover the boat while work- 
ing In Ohàrleston harbor, she being then at Norfolk, but refused to pay 
an additlonàl premium. A rider wàs then attached to the policy, wlth- 
out paymënt of further premium, permitting the boat to use the port 
and harbor of Charleston, "but not to cover on trips either way between 
Norfolk and Charleston." The boat havlng been lost, after sailing f rom 
Norfolk to Charleston, but whether or not within the waters of Chesa- 
peake Bay being uncertain, hdd, that under the language of the rider, at- 
tached to the policy, the Insurer was not llable for a loss occurring on a 
voyage from Norfolk to Charleston, even within the limita of the waters 
covered by tiie policy as originally wrltten. 52 Fed. 170, afflrmed. 

Appeal from the District Cîourt of the United States for the South- 
ern District of New York. 

This was a Ubel by Gteorge Mark and F. A. Fales, ownera of the 
tugboat D. L. Flanagan, against the Home Insurance Company, to 
recover upon a policy of marine Insurance. The district court ren- 
dered a decree for the défendant Libelants appeal 

Eobert D. Benedict, for appellants. 
., Samuel Park, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, CSrcuit Judges. 

LACOMBE, Circuit Judge. The libelants eeek to recover under 
a policy of Insurance, issued by respondent, for the loss of their tug 
D. L. Flanagan, destroyed by fire about 3:30 a. m., June 15, 1890. 
It is in dispute upon the testimony whether the Flanagan took fire 
while still within the waters of Chesapeake Bay, or after she had 
passed Cape Henry, on her way out to sea. It is conceded, howerer, 
that the catastrophe happened after she had sailed from Norfolk, 
Va., on a voyage to Charleston, Si 0. The policy of Insurance is 
dated January 7, 1890, and is for one year from January 3, noon, 
1890, to January 3, noon, 1891. It covers the D. L. Flanagan, her 
engines, boilers, tackle, stores, etc., "to be used mainly for gênerai 
towing purposes, privileged to use and navigate the port, bays, and 
harbor of New York, East river, and North or Hudson rivers, waters 
of New Jersey, Long Island Sound and shores, and as far as New 
Bedford, and ail inland waters as far south as Norfolk, Va., and 
ail waters adjacent, Connecting or tributary to any of the above 
waters, and tow vessels to and from sea, and search for vessels 
at sea, according to the custom of the port of New York." If it be 
assumed that the fire broke out while the Flanagan was still on the 
waters of the Chesapeake, before she had passed Cape Henry, and 



MAKK V. HOME INS. CO. 806 

wliile navigating under the above privilège, the loss would be cor- 
ered by the policy. The main question in the case, however, is 
whether, under the tenus of a subséquent rider annexed to the pol- 
icy, she was covered while on a voyage from Norfolk to Charleston 
by sea, although part of the voyage lay through waters vrhich she 
was privileged by the original policy to use and navigate. Some 
time in June, George Mark, one of the owners, wishing to use the 
tug in Charleston harbor, called on the agents of the Insurance 
Company, and asked for an extension of the policy, stating that the 
"vessel was going to Charleston to work at Charleston, in Charleston 
harbor." He was by them informed that it would cost more money. 
Some further discussion ensued, as libelant testifles, touching the 
increase of risk involved in such extension of the policy, libelant 
insisting that, in his opinion, it was not as risky working in Charles- 
ton harbor as running around Chesapeake and Delaware Bays, and 
adding that, if the extension would cost more money, he would cancel 
the policies. To an inquiry by one of respondent's agents as to which 
way the Flanagan was going, libelant said he would take those 
chances himself. The resuit of the interview was the leaving of the 
policy with the agents, to see if "they could fix it up and get up a 
paper." Thereafter, on June 12, 1890, a rider was duly executed 
and affixed to the policy, whereupon the Flanagan set out from Nor- 
folk on her voyage to Charleston. This rider is as follows: 

"New York, June 12th, 1890. 
"Permission Is glven tug D. L. Flanagan to use port and harbor of Charles- 
ton, and to go as far as the Jetties at Charleston, but not to cover on trlps 
either way bétween Norfolk and Charleston." 

The libelant contends that this rider shall be interpreted so as 
merely to add to the privilèges already accorded under the policy 
the additional privilège of using the port and harbor of Charleston 
as far as the Jetties. Manifestly, it would do this if it stopped with 
the words "Jetties at Charleston." The insurers hâve gone further, 
however, and added the clause "but not to cover on trips either way 
between Norfolk and Charleston." Increasing the risk, as they un- 
derstood they did, by the rider, without additional compensation, 
it is natural to flnd that they hâve coupled the extension with some 
condition reducing their conséquent new risk as far as may be; and 
certainly they had the right so to do. The natural meaning of the 
words employed is that, if the assured décide to send his tug to 
Charleston, the insurers will not assume the risk of the trip from 
Norfolk to Charleston, although they agrée to insure the Flanagan 
thereafter when using the port and harbor of Charleston. There 
is but little force in the argument that the phrasing of the rider 
is not grammatically accurate. Business documents of this char- 
acter are often expressed with more terseness than the rules of 
grammar permit Undoubtedly, the subject of the verb "to cover" 
in the sentence under considération is something différent from the 
subject of the verbs "to use" (the port, etc.) and "to go" (as far as 
the Jetties); but it seems plain that such unexpressed subject is 
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"the itirirera." Both ingtmments are to be construed together. 
iWlienr tfatt^ read, they contain a promise by the insurers that thej 
will ctovet loss when using and navigating the ports and waters 
enumeratèd in the original policy,< and, when ustng tbe port and 
hàrbor bf Gbarleston, as far as the Jettîes, but will not cover loss 
on trips eitlièr wày between Norfolk and Charleston. The district 
judge, in Ms opinion, points out a sufficient reason lor thus excepting 
a trip -bètwéen the two. places named, although part of that trip 
might lie thïongh waters otherwise corered: 

"The conditions Involved In the préparation and the equipment of the 
tug for tïiô prosecùtion of ia, trlp betweên Norfolk and Charleston would 
liecessarily b© qulte différent from her equipment for river or harbor or 
iBlaxid hupinegs. The UabiUty of the tug to accidents while prosecutlng such 
a trip mlglit t>e greater, not merely when on the high seas, but at ail stages 
of the voyaîgfe" 

We côûctlr with the district judge in the conclusion that the 
exception «xpressed in the rider is clear and unambiguous; and, 
as the ÏO^ 4iappened on the excepted trip, the libel was properly 
âismissèd. Decree of district court affirmed, with costs. 



THE FAIR WIND. 

BBBD T. NEW YOÉK, N. & H. STBAMSHIP CO., Limited. 

(Circuit Court of Appeals, Second Circuit December 3, 18&1) 

No. 21. 

ADMIEALTT— COLWSION— EVIDBNCE. 

Testimony of experts as to the angle at which a collision between two 
vessels musthave occurred, based upon examinatlons of the vessels made 
after the aoéldent, Is not sufflcient to warrant a reversai of a flnding of 
the trial judge based upon testimony of eyewitnesses of the collision. 

Appeal f roin tb.e District Court of the United States for the East- 
em District of New York. 

This was a libel by the New York, Newfoundland & Halifax Steam- 
ship Company against the schooner Fair Wind (Edward P. Reed, 
claimant) for damages for collision between said schooner and libel- 
ant's steamer Pprtia. The district court rendered a decree for the 
libelant , Glainiant appeals. 

William W. Goodrich; for appellant. 
Wilhelniua Mynderse, for appellee. 

Before WALLACE, LACOMBE, and SHEPMAN, Circuit Judges. 

LAGOMBE, Circuit Judge, The collision happened between 10 
and 11 o'elock on the night of July 30, 1892, in Long Island Sound, 
near Eaton?s Neck. The Portia, a steamer of 731 tons, and 220 feet 
long, was eastward bound, on a course E. by N. 1/2 N. The Fair 
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Wind, a scliooner of about 90 tons, and 100 feet long, Avas sailing on 
a W. by S. course, with lier booms to starboard. The wind was 
about E., or E. by N., and thé night dark and overcast, with occa- 
sional rain squalls. The district judge has discussed the eA-idence 
at some length, and held the schooner responsible on the ground 
that she did not hold her course, and we see no reason to reverse 
his décision. The testimony is very conflicting, and no theory will. 
reconcile the statements of the witnesses from both sides. The 
schooner's bowsprit brought up on the port bow of the steamer, and 
the angle at which the vessels came together is the material point in 
the case. If they came together at right angles, the conclusion 
reached by the district judge — namely, that, to get into such relative 
positions from their former headings, the schooner must hâve lufEed — 
is fair and reasonable. His finding that they struck at right angles 
controlled his décision of the case, and the libelant has sought, by 
new proofs taken in this court, to secure a reseraal of that finding. 
Such new proofs comprise a photograph and a drawing of the schoon- 
er's broken bowsprit, made long after the collision, and the opinion of 
a ship carpenter as to the indications which its appearance alïords. 
The libelant has sought to meet this by calling a witness who sur- 
veyed the hole stove in the steamer's bow, to describe it and give 
his opinion as to the angle of the blow which made it. Such évi- 
dence, however, is hardly of a character to warrant a reversai of the 
flndings of the district judge, when several of the eyewitnesses of 
the collision, includihg the mate of the schooner, testify that the 
vessels came together substantially at right angles, and no witness 
from either vessel testifies to the contrary. Although the night was 
dark and rainy, the atraospheric conditions were not such as to 
require the steamer, navigating in the wide water where she was, to 
reduce speed, under the ruies as they then stood. She was running 
8| knots an hour. Lights were not visible as far as they might be 
on a clear night, but still, so far as the proof shows, they could be 
seen at sufficient distance to avoid them when running at that rate of 
speed. The decree of the district court is afiflrmed, with interest 
and costs. 
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THE HELENA. 

î AYER V. THE WALLEDA. 

ELDERKIN et al. v. THE HELENA. 

(District Court, S. D. New York. Deeember 18. 1894.) 

Collision— Sail Vessels— Negligkkt Lookout on Both— Wind Free— Con- 
Fi.icT — Wrongful Lupf by Each. 

The schooner W., sailing W., and the H., sailing E. Dy N. i^ N., came 
in collision about 10 p. m. in Long Island Sound in a fresh breeze, the 
wind being not far from N., and the night clear. The évidence showed 
tba,t the lookout on the W. was very inattentive, and that the H. was 
not seen until a few lengths away on the W.'s port bow, whereupon the 
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W. luffed. The lookout of the H. testifled to seeing the W.'s green Ught a 
mile flistant, from one and a half to two points on his starboard bow, 
whlch contlnued untll near, wïien the W. luffed, and brought about col- 
lision. The W.'s witnesses claim that the wind was W. of N.; the 
H. 's witnesses, that it was N. N. E., and that the H. was salling close 
to the wlnd: BeU: (1) That though, consldering the négligent look- 
out on the W-, the H.'s account of the collision would hâve been 
adopted, if crédible; yet that story not being crédible, nor givlng a pos- 
sible account of the collision, no superior crédit could be given to the H.'s 
story; <2) that the wind was nearly as given by the nearest weather 
bureau, viz. N,; (3) that both had the wind free, that both were négli- 
gent in lookout, and both wrongfuUy luffed, and damages were divided. 

Thèse were cross libels flled, respectively, by Frederick W. Ayer 
and Hubert W. Elderkin and others to recover damages for a col- 
lision between the schooner Walleda and the schooner Helena. 

Wing, Bhoudy & Putnana and 0. 0. Burlingham, for the Walleda. 
Benedict & Êenedict, for the Helena- 

BROWN, District Judge. At about 10 p. m. in tiie evening of 
September 25, 1894, the schooner ■V\falleda, sailing west, and the 
Helena, going east on the port tack, came in collision in Long Island 
Sound nqt far from Bridgeport. The Helena's stem struck the port 
side of the Walleda abaft the fore rigging, and both were damaged, 
for which the above libel and cross-libel were flled. 

The eyidence shows so clearly that the lookout on the Walleda 
was grossly négligent, that I should hare no hésitation in accepting 
the Helena's account of the collision, and holding the Walleda 
alone responsible, if the Helena's story had been consistent and 
probable, and fumished a reasonably satisfaetory account of the col- 
lision. But the positive testimony of the Helena's witnesses that 
the light seen on the Walleda a mile distant was the green light, a 
point and a half or two points on the Helena's starboard bow, and 
that that green light continued in view ail the time until the 
Walleda lutfed, a few lengths before collision, is wholly incom- 
patible with the other testimony and circumstances, and leaves the 
collision unexplained. It could not possibly hâve occurred in that 
way. Upon the courses the vessels were on, had the green light of 
the Walleda been exposed even two-thirds of a mile distant, one 
and a half to two points on the Helena's starboard bow (and it must, 
from her course, hâve been on that bearing) the Helena, instead of 
colliding, would hâve passed the Walleda from 400 to 500 feet, at 
least, to the northward. No supposable luff by the Walleda can 
explain such a discrepancy; nor in such a position of the Helena 
is any lufE by the Walleda conceivable. The necessary conclusion is, 
that no green light could hâve been seen at any considérable dis- 
tance; but, if at ail, only just as the Helena was passing the line 
of the Walleda's course only a few lengths off, and just before the 
Walleda luffed; that the Walleda's red light was visible for a con- 
sidérable time before that, and was not noticed, because no proper 
lookout was kept up on the Helena. This, and the gross misrepre- 
sentation as to the lights, is sufacient to deprive her witnesses of 
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any spécial conûdence as to the disputed question of the direction of 
the wind. The Walleda's witnesses say the wind was N. by W.; 
the Helena's, that it was about N. N. E. At the nearest weather 
bureau station, namely, at New Haven, the wind up to midnight 
did not go E. of N.; and in the différence of testimony, I shall adopt 
that as the course of the wind during the hour prior to collision. 
This would make the Helena hâve the wind from one to two points 
free on the port side. I am conflnned in this finding, by the fact 
that at collision her sails were fuU; and as the wheelman left the 
wheel some moments before collision, and as he testifles that she did 
luff, and as the mate ran to the wheel after the wheelman had left 
it and put it down before collision, I hâve no doubt the Helena did 
luff at least one to two points, and still had her sails fuU. Having 
the wind on her port side and free, the Helena was bound to keep 
ont of the way of the Walleda, which had a free wind on the star- 
board side. The real faults were the same in each, viz., the total 
want of proper watch, or any seasonable notice of the other, in con- 
séquence of which each wrongfuUy luffed. The schooners were not 
heavily incumbered, and could be easily and quickly handled in so 
fine a breeze; and had either paid any timely heed to the other, the 
collision would hâve been easily avoided. The damages must, there- 
fore, be divided. Decrees accordingly; with orders of référence, if 
the damages are not agreed upon. 
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NEW YORK & W. STEAMSHIP 00. v. INLAND & SBABOARD COAST- 

ING 00. 

(Circuit Court of Appeals, Second Circuit. December 3, 1894.) 

No. 12. 

Collision — Division op Damages — Pubchabe bt Partt of Damage Claims. 
On a llbel for the loss of a vessel and cargo by collision, if a division of 
damages is decreed on the ground of mutuel fault, the parties stand in the 
position of sureties towards each other as respects claims of owners of 
cargo lost by the collision; and where, pending suit, one of the parties has 
purchased claims of such cargo owners at less than the value of the gooda 
lost, the other is responsible only for his proportion of the amount paid, 
with interest 58 Fed. 604, afflrmed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This was a libel by the Inland & Seaboard Coasting Company 
against the steamship Gulf Stream (the New York & Wilmington 
Steamship Company, claimant) for damages for the loss of libelant's 
steamship E. C. Knight and her cargo, by collision with the Gulf 
Stream. The district court found both vessels in fault, and ren- 
dered a decree for a division of the damages and costs. 43 Fed. 895. 
On a référence to compute the damages, exceptions to the commis- 
sioner's report were filed by the owner of the Gulf Stream, but were 
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oyerruled by the district wtïrt. 58 Fed. 604;. From the final decree 
enterçd thereon, the owner of the Gulf Stream appealed. 

Eobinson, Bid41e & Ward, for appellant. 
Frank D. Sturg^, for appellee. 

Before WALIACE, LAOOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. By this appeal the owner of the steam- 
Bhip Gulf Streain seeks to review so much of the final decree of the 
court below in faror of the libelant, the owner of the steamship E. 
0. Knight, as dénies to the appellant the beneflt of a purchase of 
certain demanda beyond the sum actually paid for the same. 
; The libel was filed to i^cover the value of the steamship E. C. 
Knight and her c^rgo, whiqh were lost through a collision with the 
steamship Gulf Stream. The owner of the Gulf Stream appeared 
and answered,' denying that the Gulf Stream was in fault, and al- 
leging thàt the cpllision was solely caused by the fault of the E. 
G. Knight. The cause wentto a hearing, and the court found that 
both vessels were in fault for the collision, and decreed in favor of 
the libelant for half damages. A référence to a commissioner to 
take proof apd report the amount of damages was ordered. Upon 
that référence, by consent of the parties, B- F. Çlyde and Clyde & 
Co. were permitted to intervene for the protection of their inter- 
ests. They prored that, acting on behalf of the owner of the Gulf 
Stream, they had purchased, while the cause was pending and 
before it had been heard, for the su,m of |1,150, the claims of the 
owners of certain cargo dû board the E. C. Knight, lost by the col- 
lision, of the actual value of |3,350. The commissioner reported their 
damages upon the basis of the actual value of the cargo lost, but the 
court pefused to confina that part of the report, and deçreed in their 
favor, upon the basis of the sums actually paid by them for the 
claims of the cargo owners, awarding them half damages. The 
légal theory adopted by the court was that, the purchase being really 
by the owner of the Gulf Stream, it would be contrary to equity to 
allow such a purchaser to make a profit eut of the transaction. 
The districtr judge, in his opinion, said: 

"To> permit one of the parties, equally answerable, to set up purchased claims 
for a larger amount than was paid for them, would not only be contrary to 
theprinclple and the equity of the moiety raie that eàch vessel shall beau 
half the biuMÏen, but would sometimes, as In this case, enable one of them 
to make an làbttial profit out of the other." 

We fuUy àgree with the observations of the learned district judge. 
The commoifelaw rule by which there is no contribution between 
wrongdbèrs is not applied by courts of admiralty in cases of collision 
caused by the mtitual fault of two vessels; but as an incident of the 
moiety rnlej àdopted for the better distribution of justice between 
mutual Wtongdœrs, by which each side must bear the damage in 
equal parts, Sie one sufferingleast ià decreed to pay the ofher the 
amount necessàây to make them equal,— that is, one-half of the dif- 
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ference between the respective losses sustained. Tlie Alabama and 
The Game Cock, 92 U. S. 695; The North Star, 106 U. S. 17, 1 Sup. 
et 41. It necessarCy résulta that they stand in the position of 
sureties towards one another as respects the claim of a cargo owner 
whose goods on board one of the vessels hâve been lost by the colli- 
sion. The cargo owner may pursue either wrongdoer, and recover 
his whole loss from one, notwithstanding, as between themselves, 
each is primarily liable for half. The one who is thus compelled to 
pay the whole loss is in effect a surety for the other, to the extent 
which the latter should contribute. Because the loss is a common 
burden, the owner of either vessel may remove it, and become en- 
titled to contribution against the other. Courts of admiralty are 
guided by équitable considérations, and no principle is better settled 
in equity than that parties who stand in such relations are entitled 
equally to ail the beneflts, and must bear equally aH the burdens of 
the position. Like ordinary sureties, one cannot speculate upon 
the debt, to make a profit from the other; but, if one compromise, the 
other is entitled to the beneût, and is responsible only for his pro- 
portion of the amount actually paid, with interest. Hickman v. 
Curdy, 7 J. J. Marsh. 555; In re Swan's Estate, 4 Ir. Eq. 209; 
Wynn v. Brooke, 5 Rawle, 106; Bonney v. Seeley, 2 Wend. 481; 
Lawrence v. Blow, 2 Leigh, 30. 
The decree is afflrmed, with costs. 
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NEW YORK, N. & H. STEAMSHIP 00. v. CORNBLL STBAMBOAT CO. 

(Circuit Court of Appeals, Second Circuit. December 5, 1894.) 

No. 15. 

CoLiiisiON— Failubb op Steamer to Stop and Reverse Phomptlt — Pboxi- 
MATB Cause. 

A steamship going down the East river, on entering tlie cliannel west 
of Blackwell's Island, disco\ ered, coming up lialf a mile below, two tugs 
towlng seven loaded canal boats, lashed to one of the tugs, the other tug 
leading with the hawser attached. They were on the easterly side of the 
channel, heading at an angle towards the New ïork shore, and the tide was 
flood. The steamship, proceeding at half speed near the New York shore, 
gave a signal of one whistle, intending to pass port to port, as required by 
the State statute. The leading tug responded by a similar signal, but, though 
sbe ported her wheel and went ahead at full speed, the other tug stopping 
her engine, their course was not materlally changed, and they and the tow 
were carried by the tide towards the New York shore until, when the 
steamship had come within 300 or 400 yards, it was no longer safe for her 
to pass on that side. Thereupon she changed her course two points to 
port, and gave a signal of two whistles, to which the second tug responded 
by a like signal, and put her engines full speed ahead; but the move- 
ments of the tugs and tow were very sluggish, and they drifted with the 
tide as before. Observlng this, the steamship reversed her engines, but 
by the time her headway was stopped her bow had swung a point to star- 
board, and she struck the enter starboard canal boat, which sunk. HeUL, 
that the steamship was In fault in f ailing to stop and reverse at the time 
of her change of course, notwithstanding that the bazardons situation was 
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brought about by thefallure of the tugs to perform thelr obligations, and 
thât tbelr, fàult, though gross and Inexcusable, was not the proxlmate 
cause of the oolUsiou, aa the steamship could bave avoided it by obeylng 
tbe raie. 

Appeal from the District Court of the United States for the East- 
ern District of JyTew York. 

This wfts a libel by the Cornell Steamboat Company against the 
steamship Portia, the New York, Newfoundland & Halifax Steam- 
ship Company, claimant, for damages for the sinlùng of canal boat 
No. 3037, while in tow of libelant's steam tugs E. Gr. Townsend and 
S. L. Crosby, by collision with the steamship. The district court 
rendered a decree for libelant Claimant appealed. 

Wilhelmus Mynderse and Butler, Stillman & Hubbard for ap- 
pellant. 

Benedict & Benedict, for appellee. 

Before WÀLLAOE, LA.COMBE, and SHIPMAN, Circuit Judges. 

WALLAOE, Circuit Judge. The owners of the steamship Portia 
hâve appealçd from a decree of the district court condemning her 
in damages for a collision which took place in the East river oppo- 
site Blackwelî's Island. The libel and answer in the cause are 
commendably full and spécifie, and the testimony of the witnesses 
for both parties has been exceptionaUy candid. The facts are thèse: 

The steam tugs S. L. Crosby and Townsend were proceeding up 
the river on a flood tide, which was ninning three or four miles an 
hour, with a tow of seven loaded canal boats. The Townsend was 
leading by a hawser 60 feet long, attached to the Crosby, and the 
Crosby had four canal boats lashed to her starboard side, and three 
lashed to her port side. The river at that point is about 700 feet 
wide, and the length of the entire tow was about 250 feet. While 
the tugs and tow were on a course heading towards the New York 
shore, in order to be able to enter the Harlem river on the flood 
tide, the rear of the tow being about 150 feet from the Blackwelî's 
Island shore, and the Townsend being well out towards mid-river, 
they were discovered by the steamship Portia, which had just 
rounded Horn's Hook and had straightened down the channel, 
and was about half a mile away. The Portia was proceeding at 
half speed, weU in towards the New York shore of the river. She 
was an océan steamer 230 feet long. Upon discovering the tugs 
and tow, she gave them a signal of one whistle. The Townsend 
unmediately responded by a similar signal, ported her wheel, and 
went ahead at full speed. The Crosby stopped her engine. Not- 
withstanding the Townsend's efforts, she could not materially change 
tide course of the tow, and when the vessels had approached to within 
a distance of three or four hundred yards of each other the tugs and 
tow had been carried by the tide well over towards the New York 
shorè, the Townsend being pnly about 250 feet away from it Owing to 
tie proxiniity of Mason's reef, the available path open to the Portia 
between the Townsend and the shore was not more than 150 feet 
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wide. Thereupon the pilot of the Portia, fearing that his ressel 
would be crowded upon Mason's reef, if the courses of the vessels 
were not altered, changed the course of the Portia two points to 
port, and gave a signal of two whistles to the tugs and tow. The 
Crosby responded to the Portia's signal by a like signal, and put 
her engines full speed ahead. Notwithstanding, the moTements 
of the tugs and tow were very sluggish, and tliey continued to 
drift with the tide practically as they had been doing before. Un- 
der the influence of her starboard helm, the Portia swung towards 
the Blackwell's Island shore, but, observing the sluggish movements 
of the tugs and tow, and believing that the Portia would strike one 
of the starboard vessels of the tow if she continued, the pilot ordered 
her engines reversed. This order was immediately obeyed, but by 
the time her headway in the water had been stopped the bow of 
the Portia had swung about a point to starboard. The Portia 
struck the outer starboard canal boat of the tow about 10 feet 
f rom the stem, and in conséquence the canal boat sank. 

By a statute of this state applicable to the waters of the East 
river, it was obligatory upon the Portia and the steam tugs, meeting 
as they were, to pass one another port to port by going on their re- 
spective starboard sides of the river. Although the tugs were em- 
barrassed by a heavy tow, and were going with the swing of the 
tide, the Portia had no reason to apprehend, when she flrst dis- 
covered them, that they were incapable of controlling their own 
navigation, They were weU on the easterly side of mid-river, The 
Portia was not only justifled in giving her flrst signal of one whistle, 
but, under the rules of the board of supervising inspectors, she would 
hâve been remiss in duty if she had omitted to do so. If the tugs 
were unable to adhère to the ordinary statutory rule of passing port 
to port, they should hâve signifled their dissent by a signal of two 
whistles. When the Portia's signal was assented to by the answer- 
ing signal from the Townsend, the Portia had a right to assume, 
until the contrary became obvions, that the tugs could and would 
so control their movements as to allow her sufficient room to pass 
on their port hand. As the vessels approached each other the tugs 
steadily encroached upon the waters available to the Portia until 
the time came when the Portia had a right to believe that it was 
no longer safe for her to persist in the course agreed upon. Her 
path of available waters between the Townsend and the shore 
was about 150 feet wide, and by the time the intervening distance 
of three or four hundred yards between the vessels could be cov- 
ered it was manifest that the Townsend, as she was then going, 
would hâve crossed this narrow path, and it would hâve been oc- 
cupied by hér tow. Under thèse circumstances it would hâve been 
manifestîy imprudent for the Portia to hâve adhered to her original 
purpose of passing the tugs and tow jwrt to port. It is entirely plain 
that this situation was brought about by the failure of the steam 
tugs to perform their obligations. Whether their failure to do so 
was because the masters of the two tugs were at cross purposes, aa 
they apparently were when one stopped his engine and éiB other 
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ported his wheel and went ahead at f uU speed, or whether it was 
becanise the tugs were of insufflcient capacity to manage their heayj 
tow Tinder the conditions of the tide, is not tnaterial. It suffices 
that they were remiss. As a coiisequence of their remissness the 
Portia was placed in a hazardons emergency and the situation in- 
volved risk of collision. Inasmuch as the tugs and tow had been 
drifting across the path of the Portia during ail the time when they 
sbould hâve been swin^ng to the starboard, it is not strange that 
the pilot of the Portia should hâve supposed that their movements 
could be readily accélerated in the direction they were drifting, if 
the pilots would make the endeavor. But the event proves that this 
was a misappreh'ension, and, although the pilots did what they 
could, the tugs and tow drifted with the tide, after the Portia changed 
her course to port and the tugs assented to that movement, prac- 
tically as they did before. When the collision took place the Town- 
sertd was quite dose to the docks on the New York shore, and the 
situation of the tow at that time proves that it would hâve been 
impossible for the Portia to hâve passed on the port side if she had 
kept on her original coUjrse, instead of changing it to port. 

N6twithstanding ail the extenuating circumstances, the Portia 
must beheld in fault for the collision. When the situation had be- 
comeiso critical that slxe was obliged to deviate frpm the course 
which had been agreed upon between the vessels, it was her im- 
perative duty under rule 18 to slacken speed, or, if necessary, stop 
and reverse, unless there were spécial circumstances rendering a de- 
parture from the rule necessary, in order to avoid immédiate danger. 
It is not Çlaimed that there were any such spécial circumstances; and 
the Portia's course was changed to port because her pilot supposed 
lie CQUld pass the tow in safety on the tow's starboard side, es- 
pecîally if the tugs cp^operated, towards rendering that maneuver 
saie. ; The situation was not one in extremis, because the distance 
between the vessels was ample to enable the Portia tp avoid collision 
by reversing, especially , as she was moving against a strong tide. 
When, instead of obeying the rule of navigation by stopping or re- 
versing, the Portia concluded to proceed by altering her course to 
port, she took that course at her own risk. Although she subse- 
quently reversed, and did what was in her power to avoid collision, 
her fa^lt in disobeying the rule was fatal. The fault on the part of 
the tugs; though gross and inexcusable, was not a proximate cause 
of the collision. An aatecedent act of négligence is remote when, 
notwithstanding, the other vessel, by the exercise of ordinary care, 
can avpid a collision ; and if, notwithstanding the fault of the tugs, 
the jPoftia could hâve avoided the collision by obeying the rule, 
which nnder the circumstances was imi)erative, she alone must be 
copdeninfid. 

The âecree of the district court is affirmed, with costs. 
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THE CARL KONOW. 

GOELBY V. THE CARL KONOW. 

(District Court, E. D. Pennsylvania. December 17. 1894.) 

No. 96. 

Collision— Dhagging Anchors in Storm. 

During a storm, wliose approach was plainly visible, the défendant 
vessel dragged lier anchor, and came in collision wlth libelant's vessel, 
which was proi)erly moored a safe distance away. Tlie défendant ves- 
sel did not put out a second anchor until after the storm had increased 
to a hurricane, and after such anchor was put out she did not continue 
to drift. Hdd, tliat she was solely liable for the collision. 

This was a libel by William Gorley, master of the steamsMp San 
Domingo, against the steamship Cari Konow, for a collision. 

Convers & Kirlin, for libelant. 
John Q. Lane, for respondent 

BUTLER, District Judge. While the respondent was at anchor 
in the Delaware river off Kaighn's Point near Philadelphia, August 
22, 1893j the libelant anchored a safe distance from her, 1,000 feet 
probably astern and considerably nearer the Pennsylvania shore. 
On the 24th the respondent, having a single anchor out, drifted 
downward some distance, and two days later returned to or near 
her former position. In the night of the 28th an unusual storm 
arose during which she drifted upward, within reach of the libel- 
ant, where she swung about, doing considérable injury to the lat- 
ter, 

Is she responsible for the injury? The case présents no ques- 
tion of law or seamanship. Having collided with the libelant the 
respondent is presumably liable for the injury infiicted. To the 
claim she answers that the collision was inévitable — the unavoid- 
able conséquence of the storm; that she took ail proper measures 
to guard against it inefEectually. This the libelant dénies, char- 
ging failure to make proper use of her anchors, asserting that but 
one was down until after the drifting had occurred. If this is true 
she is responsible. The danger was apparent for hours previously ; 
the approach of the storm was plainly visible, and should hâve been 
provided for. If both anchors were not down before the vessel com- 
menced drifting she was clearly in fault H they were down, her 
alleged case of inévitable accident is made out. Thus the inquiry 
is reduced to this narrow point, and so the parties bave presented 
It. Was the second anchor down before the drifting occurred? I 
am satisûed it was not. As usual in such cases the testimony 
is conflicting, but its weight is with the libelant. A discussion of 
the subject would be little more than a contrast of what is said 
on one side, with what is said on the otlier. It is clear that this 
anchor was dropped some time after the storm arose; at what par- 
ticular period is uncertain. But it is certain that when dropped 
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the anchor held, and the vessel drifted none subsequently. On the 
respondent's brief, at page 7, this is conceded: "AU admit she did 
not drift afterwards." It follows necessarily that she drifted be- 
fore, (otberwise she could not hâve collided with the libelant,) 
and that therefore the anchor was not down in time. Had it been 
it would hâve held her where she originally lay, as it held her at 
the point to which she drifted. The respondent's master plainly ad- 
mits that this anchor was not down before the drifting occurred. 

"When the storm had increased to a hurrlcane, what dId you do? I let 
the anchor go." 

"Q. After you had both anchors out, how dld the ship ride? Dld she 
drlft anyî 

"A. No. 

"xQ. When you dropped your second anchor were the steamers In the 
same relative position as they are markedon the dlagram referred to, (posi- 
tions before storm). 

"A. No, it could not be. 

"xQ. Had the Cari Konow at that time gone astem of the San Domingo? 

"A. No, sir. 

"xQ. What change had taken place in thelr relative positions? 

"A. Cari Konow was comlng a little more astem, but not astem of the San 
Domingo? 

"xQ. Where was her bow as compared with the bow of the San Domingo? 
How many points aft or forward after you had paid out the flrst time? 

"A. The Cari Konow's bow was about amidshlps of the San Domingo." 

It is true he saya in cMef "when the wind commeneed to blow" 
he let the anchor go. This is evidently not accurate. The wind 
commeneed to blow hours before, when it is plain the anchor had 
not been put down. What he meant, doubtless, to say is that he 
let it go when the wind commeneed to blow a hurricane, or very 
hard. It is probable from what appears that he then commeneed 
préparation to put it down. But as is évident he did not get it 
down until the vessel had moved back. The libelant's witnesses 
testify positively to seeing the anchor put down after the drifting 
had occurred. 

The respondent's theory that the vessels came together without 
either leaving its original anchorage — by swinging in opposite 
directions at the same time under the same wind — seems impos- 
sible, and is disproved by the evidenciî that the respondent did 
drift, and thus reached the libelant. 

Question was suggested whether the libelant should not have 
put out more chain after the respondent drifted back, but I see 
notldng in the suggestion: the libelant appears to have been blame- 
less. The libel must therefore be suStained. 
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WOOD et al. V. PEBKINS. 

(Circuit Court, D. Massachusetts. .December 21, 1894.) 

No, 353. 
Tbitsts — Lâches. 

PlalntifCs, in 1872, conveyed to défendant certain lands, to be put by 
hlm into a pool, in exchange for shares of stock of the pool, under tha 
terms of a contract or déclaration of trust partly written and partly oral. 
In 1893 plaintifCs filed their blU, alleging that défendant had put such 
lands into the pool, but had never paid over the money received by him 
for the same to the plajntiffs, and àeld such money as trustée for them, 
and had fraudulently concealed the fact of his receipt thereof. The évi- 
dence was conflicting as to whether certain payments in cash had been 
made to the plaintiffs, and whether certain orders upon a third party had 
been accepted by them as cash; but it appeared that one of the plaintiffs, 
who were joint owners, seasonably knew ail that was essential to plain- 
tilfs' rlghts, whatever they were, and that such orders, if dellvered, had 
been retained so long as materially to diminlsh their value to défendant 
Bdd that, under thèse circumstances, plaintiffs' delay In bringlng suit 
amounted to lâches, and their bill should be dismissed. 

This was a suit by Alvinus B. Wood and others against Thomas 
H. Perkins to establish a trust. A demurrer to the bill was over- 
ruled. 57 Fed. 258, Défendant answered and the cause was heard 
on bill, answer, and proofs. 

Henry S. Dewey, for complainants. 
Francis Peabody, Jr,, for défendant. 

PUTNAM, Circuit Judge. By the opinion passed down Au- 
gust 22, 1893, this court, on demurrer, determined the point of 
lâches against the défendant; but now, on opening the record on 
bill, answer, and proofs, the same point has an essentially new 
aspect. The allégations of the bill make a case against the de- 
fendant as trustée of certain lands of the plaintiffs, to be put by him 
into a pool in exchange for four shares, of the par value of $3,000 
each, of the stock of the pool, which became known as the Perkins 
Silver Land Pool, and |1,500 in cash. The bill rests for this on a 
written contract, accompanied with a verbal a'greement, necessary 
tô the case and supplementing the written matter. The transac- 
tion occurred in 1872, and the bill was filed in 1893. That opinion 
said, concerning the défense by lâches, as f ollows : 

"On the face of the bill, there is a complète answer to this défense, even 
if it could bring to its support the express language of the statutes of limi- 
tation, because the act chargea against the respondent was a clear breach of 
trust, a fraud in equity, and, as the correspondence shows, was industriously, 
and therefore fraudulently, concealed. With référence to the défense of 
lâches, which is the proper form of défense with regard to a claim of this 
character, the concealment of the respondent's breach of trust, already re- 
ferred to, is an ample answer. Another answer is found in the fact that 
in his letter of March 9, 1889, set ont in the bill, he fully recognized the trusi 
by stating therein that he Ijad no objection to reeonveying, and taking up the 
receipt which iie gave, although he agaln industriously concealed the fact 
that he had already obtained a considération for the interests introsted to 
him. In no view of the case can the rule be invoked that interested parties 
are sometimes put on Inquiry touching a breach of trust, or quasi trust, even 
though they hâve no actual knowledge of the facts, because the lack of In- 
v.64r.no.7— 62 
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quliT In this case has not resulted to the détriment of the respondent There 
has been no changea condition of circumstances, such as form a fréquent 
basis for the application of the rule of lâches, as, for example, in .Tohnston 
V. Mining Co., 148 U. S. 360, 13 Sup. Ct. 585, as the entire controversy relates 
to money recelved into the possession of the respondent, and there erer after- 
wards retalned," 

The allégations in the bill setting out the plaintiffs' case — that 
is, the stating parts — would hâve left it demurrable for lâches. 
Thereupon the plaintiËEs inserted the charges found in the seventh 
paragraph, stating, among other things, that the plaintiffs "had no 
Personal knowledge as to the formation of the contemplated pool," 
which the opinion of Aûgust 22d necessarily assïimed to be true, 
and which sayed the bill at the hearing on demurrer. Thèse charges 
were speciflcally denied in the answer. The déniai was relied on at 
the hearing on bill, answer, and proof s ; and in the opinion of the 
court the charges referred to were not proven, and we are again 
compelled to meet the défense of lâches. For convenience, we will 
use the word "plaintiffs" in describing the original transactions, 
although plaintifl Palmer came in subsequently by assignment to 
him. 

In the light of the events supplied by the proofs in the présent 
record, the correpondence referred to, especially the defendant's 
letter of March 9, 1889, does not bear out the expressipns cited from 
the former opinion; and the case as noW made shows that, while 
the défendant may hâve departed frOm the précise terms of the 
trust in a particular referred to hereafter, he was nojt guilty of con- 
cealment or f raud. It appears, as alleged in the bill, that other per- 
sons than the plaintiffs, operating also through the défendant, put 
other lands into the same pool, to be paid for in cash, or other 
shares of the same stock; that plaintiff Wood represented thèse 
other lands; that ail the lands, including the plaintiffs', were com- 
puted at p,228i acres; that subscriptions were made for 20 shares, 
amounting to 160,000, for some of which subscriptions the défend- 
ant receîved payment in cash; that the défendant claims he had 
the option to pay in cash for the lands put in by the plaintiffs; and 
that in 1872 plaintiff Wood gave the défendant the receipt, of whieh 
the following is a copy: 

"Boston, Aprll 23rd, '72. 
"Recelved of Thomas H. Perklns, trustée, forty-three thoUsand flve hundred 
dollars, beîng In full payment account purchase of 5,228% ac^es land on north 
shore, Lake Superlor, belng property of the Perklns Land Association. Corre- 
sponding Wlth the deeds. A. B. Wood." 

Plaintiff Wood testifles that in exchange for this receipt the de- 
fendant paid him only |28,500 in cash, of which only $4,500 was for 
the plaintiffs' land, including the $1,500 referred to, and the balance 
of $24,000 was for the other lands which he (Wood) represented, 
and that the deficiencv of $15,000 has never been paid to him, in 
any forai. This directly contradicts the bill in a serions particular, 
because the bill allèges positively that no payment whatever had 
been made on account of the four shares, and that none of them 
had been procur^îd for the plaintiffs. or tumed over to them. It ia 
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true the bill was signed in behalf ot Wood by bis soliciter, but it 
was signed and swom to by Carlisle. As no explanation of the dis- 
crepancy is given, it is to be presumed that Carlisle had net been 
advised by Wood of the facts in this particular, although he after- 
wards stated them in his déposition in a perfunctory manner; also, 
plaintiiï Palmer testifies that he did not know them before the bill 
was filed. Défendant testifles that the balance of |15,000 was paid 
by him to Wood in five receipts of $3,000 each, in the name of Wil- 
liam H. Stevens. Mr. Stevens was a subscriber for flve shares in 
the Perkins Silver Land Pool, and, according to defendant's bal- 
ance sheet with the pool, had not paid him for them, and there is 
no évidence otherwise. The receipts for such subscriptions were in 
the following form: 

"Boston, Apr. 22d, 1872. 

"Recelved of three thousand dollars ^ i, part of purchase 5,22Si^ 

acres land No. shore, Lake Superlor. T. H. Perkins, Trustée. 

"$3,000.00." 

The effect of the defendant's testimony is that for this balance he 
delivered Wood receipts in that form, covering flve shares, oper- 
ating in substance as an order on Stevens in favor of Wood for |15,- 
000, and that Wood accepted thèse as cash. The défendant, in his 
sworn answer, admits that he received payment for plaintiffs' lands, 
and asserts that he paid for the same to Wood. Both the admis- 
sion and the assertion are strictly responsive to the allégations of 
the bill. Against this, Wood testifles that the cash received by him 
in excess of |4,500 was in payment for the other lands referred to, 
but this stands wholly on his unsupported évidence. Wood now 
admits that he received in cash for himself and for his coplaintiflfs 
$4,500, of which only $1,500 was reported to his associâtes; so that, 
although it is not necessary to charge him with intended fraud, yet 
this dereliction or omission was serious enough to prevent our ac- 
cepting his unsupported testimony as sufiScient, either on the ques- 
tion of the delivery to him of the Stevens receipts, or on that of the 
application of payments. It is apparent that the défendant also 
bas fallen into errors of statement in his attempts to explain thèse 
transactions. The plaintiffs set up a joint interest, and indeed 
Wood testifles that the lands were owned jointly. But more than 
20 years before the bill was filed he knew ail the facts necessary 
to enable the plaintiffs to assert their rights, and also, in behalf 
of ail of them, made, as already explained, a settlement with the 
défendant, in whole or in part, the détails and effect of which the 
bill states with an essential error, and, in connection with the set- 
tlement, Wood gave him what is, on its face, a full and formai writ- 
ten acquittance. If the receipts to Stevens were in fact turned 
over, in any part, on plaintiffs' account, Wood should hâve promptly 
returned them, if not cashed by Stevens; and the rétention of them 
by Wood, if delivered to him, must hâve materially diminished 
their value to défendant many years ago. Thus we hâve long lapse 
of time, loss of an accurate knowledge of material facts, serious 
difflculties in the way of weighing the proof , accurately, and, for 
aught that ean be plainly seen to the contrary, a changed condition, 



820 FEDERAL REPORTEE, VOl. 64. 

serioTisIy detrîmental to défendant, if the bill is sustained. In ail 
respects the case is a just one for the application of the équitable 
doctrine of lâches. As, however, defendant's letters undoubtedly 
cansed plaintiff Palmer to misconstrue his rights, and thus indueed 
the filing of this bill, défendant is not equitably entitled to costs, 
even though his errors were unintentional, as will be further ex- 
plained hereafter. 

Some additional observations are necessary to make it apparent 
that we hâve considered the case in ail its phases: The allégation 
in the answer that défendant was given the option to pay plaintifEs 
in cash is directly responsive to the bill, and is not necessarily con- 
tradicted by the written contract between the parties, because the 
bill itself allèges that this did not constitute the entire arrangement; 
and it is in harmony with the payment, which Wood now admits was 
made by défendant, of $3,000 for one share. It is also in harmony 
with the terms of the receipt of April 23, 1872. The explanation 
which Wood attempts to give for executing a receipt in full, in ad- 
vance of settlement, is not sufflciently detailed or snpported by ex- 
planation to weigh against the effect of the receipt itself, and the 
testimony of the défendant Some of the letters written by the de- 
fendant to Palmer and Carlisle are not on their face consistent 
with a claim that he had purchased ail the plaintiffs' shares. He 
allèges in his answer that he received |3,000 for each of the plain- 
tiffs' shares, and paid the same to them; yet he afterwards corre- 
sponds with at least two of them as though they were still inter- 
ested. This is perhaps explained by the letter of April 3, 1874, 
which will be alluded to in another connection. 

We are strenuously pressed with the fact that the defendant's an- 
swer States that he received $3,000 for each of the plaintiffs' shares, 
and paid the same to them, and that Wood testifies that only 
$4,500 of the cash paid him was on acount of their lands. We hâve 
already referred to the fact that plaintiffs' claim as to the applica- 
tion of payments dépends wholly on Wood's évidence. We may 
also add that the answer does not state that thèse transactions 
were in actual cash, and that it is not necessarily inconsistent with 
the hypothesis that both défendant and Wood treated the receipts 
as cash, as such papers are capable of betng used, and are in fact 
frequently used, in a qualifled way. But we do not flnd ourselvea 
required to solve thèse inconsistencies, or other such difQculties. 
They impress us with an increased sensé of the practicaJ wisdom 
involved in the équitable rules touching lâches. It is true that ac- 
cording to the ordinary rule, if the plaintiffs inquired of the de- 
fendant, or had a right to rely on him, and were misled in consé- 
quence, they would not necessarily be guilty of lâches. Loring v. 
Palmer, 118 U, S. 321, 345, 6 Sup. Ot 1073. It is also true that er- 
rors of statements in some of the defendant's letters might well 
hâve led somé of the plaintiffs, especially Palmer, into misunder- 
standings; and if ail the plaintiffs had been in ignorance of the 
facts the défendant might not be relieved, even though he also hon- 
estly misunderstood. But Wood seasonably knew ail that was es- 
sential to plaintiffs' rights, as has been already said. Not only 
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was there the receipt of April 23, 1872, but May 5, 1872, in reply 
to Wood's letter of May 3d, défendant wrote him a detailed descrip- 
tion of tlie déclaration of trust under which the pool lands were 
held, which, it is apparent from the correspondence, Wood then un- 
derstood had been completed. This letter Wood acknowledged May 
13, 1872; so that at that date Wood knew that the defendant's ob- 
ligation to deliver the stock under the agreement with the plaintiiïs, 
set up in the bill, had matured, and that the plaintiffs had then a 
légal right to enforce that obligation, unless Wood had discharged 
it, in whole or in part, by the transactions and receipt of April 23d. 
Moreover, the defendant's letter to plaintif? Carlisle, of April 13, 
1874, put into the case by plaintiffs, leads to the belief that Oarlisle 
also understood the situation. This letter, after referring to Mr. 
Steyens, and the shares he had agreed to take, says : 

"My understandlng was that the shares which were taken were to be ac- 
counted to the parties he represented as so much cash, but I judge froui the 
Inquiries made by those parties of me that his idea was net precisely the 
same." 

This conflrms the defendant's testimony that he made up the bal- 
ance of $15,000 in receipts running to Stevens, and also that he un- 
derstood that it was to be determined between the parties directly 
in interest whether Stevens would settle for the receipts with the 
persons to whom they belonged, whoever they might be, in cash or 
in stock. It also explains why in some of his letters, especially 
that of March 9, 1889, he might be led to assume that some at least 
of the plaintiffs were shareholders, or rather holders of receipts en- 
titling them to stock, of the form we hâve described. However, the 
State of facts is clear as to Wood. As we hâve already said, the 
other plaintiffs had a joint interest with him; they hâve seen flt to 
make him a party plaintiff in the bill, and their rights under it can 
rise no higher than his. Nothing in our conclusions is intended to 
préjudice any right, if any there is, which the plaintiffs may hâve 
in the lands themselves, either separately or with others, or to an 
accounting as légal or équitable shareholders, if such they are. 
Bill dismisaed, without cost to either party. 



PIDCOCK V. HARBINGTON et al. 

(Circuit Court, S. D. New York. December 20, 1894.) 

Monopolies— Suit by Pbivatb Individual. 

The act "to protect trade and commerce against unlawful restraints 
and monopolies" (Act Cong. July 2, 1890) confers no right upon a private 
Individual to sue in equity for the restralnt of the acts forbldden by such 
statute, an action at law for damages being the only remedy provided for 
private persons, and the right to bring suits in equity betng vested in the 
district attomeys of the United States. 

This was a suit by John F. Pidcock against Dennis Harrington and 
others for an injunction and accounting. Défendants demurred to 
the bill. 
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Thls Is a suit In equity agalnst the above-named défendant, and a number 
of others, praying fpr an, injunctlon and an accountJLng on the ground that 
tlie détendants hâve cohsïiïreia to ruln complalnânt's business as a commission 
merchant tuid dealer in liVe stock. The bill allèges that the défendants hâve 
ceased dealing with the' complalnant and haye threatened to cease dealing 
with people who deal with him. The action is founded upon the act of 
congress of July 2, 1890, entitled "An act to protect trade and commerce 
agalnst unlawful restralnts and monopolies" (26 Stat 209). 

William F. Kandel, for complalnant. 
Edward 0. Boardman, for défendants. 

GOXE, District Judge. At the argument the counsel for the com- 
plainaptt was asked whether he sought to maintain this action under 
the gtïiieral equity principles of the common law or under the proyi- 
sions of the act of July 2, 1890. He answered that it was founded 
solely upon the statute. It is unnecessary, therefore, to discuss the 
proposition whether or not the action can be maintained independ- 
ently of the statute. The demurrer challenges the jurisdiction of 
this court to maintain, under the act in question, a bill in equity filed 
by a private individual and his solicitor. It is clear that the right 
to maintain such a suit is not expressly conferred by the act. In- 
deed, such right is, by implication, denied — ^First, because a private 
pergbn is given (section 7) the right to maintain an action at lawj 
and, second, the district attomeys of the United States, under the di- 
rection of the attorney gênerai (section 4), are chargea with the duty 
of eominencing suits in equity. If it were the intention of the law- 
makers to vest in every irresponsible individual, who may deem 
himself aggrieved, the right to invoke the drastic and far-reaching 
remédies conferred by the act, is it not reasonable to suppose that 
they would hâve said so in unambiguous terms? The flrst three 
sections are pénal statutes. They give no civil remedy. Section 4 
vests the right to institute proceedings in equity in the district at- 
torne;^8 of the United States, and, together with section 5, prescribes 
the procédure in such suits. Section 6 provides for the seizure and 
forfeiture to the United States of property illegally owned under the 
provisions of the act. So far, then, the act is a public act providing 
no private remedy. If it ended with section 6 there would probably 
be no prêteuse that it sanctioned a suit like the one at bar. What 
follows, however, in no way strengthens the complainant's position. 
The only section which gives a private remedy is the seventh, which 
is as follows : 

"Any person who shall be injured in his business or property by any other 
person or corporation by reason of anything forbidden or declared to be un- 
lawful by this act, may sue therefor in any circuit court of the United Statea 
in the district in which the défendant résides or is found, without respect to 
the ampunt in controversy, and shall recover threefold the damages by him 
sustainéd, and the costs of suit, including a reasonable attorney 's fee." 

But for this section no private person would hâve any standing in 
court, and as the only right conferred by it is the right to sue for 
damages in a court of law, it follows that the point presented by 
the demurrer is well founded. The précise question was decided in 
favor of the views hère, expressed in Blindell v. Hagan, 54 Fed. 40, 
affirmed 56 Fed. 696, 6 C. 0. A. 86. The demurrer is allowed. 
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CLEVBLAND, C, C. & ST. L. EY. CO. v. TARTT. 
(Circuit Court of Appeals, Seventli Circuit. December 14, 1894.) 

No. 129. 

1. Death bt WnoNGFui/ AcT — PLEADrNG— Négligence. 

In an action for death by wrongfuî act, an allégation tûat ihe aeceased 
was killed by reason of defendant's "gross and reckless and wanton 
négligence" does not amount to a charge that the killing was willftiUy 
done. 

2. Railhoad Companies — Injuries to Peksons on Tkack— License. 

One who is killed by a train while walking along the track for his own 
convenience without any invitation from the railroad company, although 
it bas permitted- others to walk along it, is at most a mère licensee, for 
whose death no recovery can be had unless it was caused willfuUy, or by 
négligence so gross as to imply willfulness. 

8. Evidence— Obdinance—Pkoof of Publication. 

Under Starr & C. Ann. St. 111. c. 24, § 66, which déclares that "ail 
ordinances and the date of publication thereof may be proven by the cer- 
tiflcate of the clerk under the corporation seal," a copy of an ordlnance 
so certified to is admissible in évidence without proof of Its publication. 
Lindsay v. City of Chicago, 3 N. E. 443, 115 111. 120, foUowed. 

In Error to the Circuit Court of the United States for the South- 
ern District of Illinois. 

Action on the case by James T. ïartt, administrator of the estate 
of Jesse H. Phillips, Sr., against the Cleveland, Cincinnati, Chicago 
& St Louis Eailway Company for causing the death of said Phil- 
lips. Plaintiff obtained judgment. Défendant brings error. 

On July 7, 1891, the deceased, Jesse H. Phillips, Sr., the plaintifC's intes- 
tate, was kiUed by a collision with a train of the appellant (the défendant 
below) in the village of Venice, in the state of Illinois. The déclaration, 
consisting of a single count, charges, in substance, that the défendant, ou 
July 7, 1891, at a point wlthin the incorporated village of Venice, killed the 
plaintiff's intestate, and avers that at the time of the collision, and imme- 
diately before his death, the deceased was on defendant's track. exercising 
ail due care and diligence in seeking to rescue his minor son, aged eight 
years, who was in imminent péril from said train and engine, and that while 
exercising due care and diligence in that behalf he was killed; that there 
was in force in the village of Venice an ordinance by which it was pro- 
vided that railroads should not run engines or trains within its limits at a 
greater rate of speed than 10 miles an hour; that, at the tinae of the kill- 
ing of the deceased, the defendant's servants were running the engine and 
train at a rate of speed in excess of 10 miles an hour, to wit, at the speed 
of 60 miles an hour or thereabouts, in violation of said ordinance; that de- 
fendant's servants in charge of said engine and train saw the child upon 
the tracks in time to hâve enabled them, by the exercise of slight care, to 
hâve reduced the speed and averted the danger, "yet with gross and reck- 
less and wanton négligence" they failed and neglected to reduce the speed 
until the collision occurred, and "with said gross and wanton négligence" 
they failed to give any signal or warning of the approach of said train, 
and that by reason of "said gross and wanton négligence" the deceased 
was killed; that the deceased left surviving him a widow and two minor 
children, who hâve sufEered damage in the sum of $5,000. The pleas were 
the 'gênerai issue, and that the deceased came to his death by his own négli- 
gence, to which latter plea there was a replication in déniai. 

The deceased had lived for about two months in a house located close to 
the railroad tracks. Every momlng many trains passed his house, to and 
through the village of Venice, at a rapid rate of speed. The train which 
came into collision with hlm passed on the same track every morning at 
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substantlally the same rate of speed as on the morning of the fatal acci- 
dent. The décèdent elther knew or was chargeable with knowledge of 
thèse facts. In golng from his home to the village of Venice, the deceased 
could take the wagon road, a publie hlghway whlch passed near his house 
and led dlrectly into the village, runnlng paraUel with and Immediately ad- 
joining the railway, or he conld take the rallroad track or right of way. 
He took his son, aged eight years, and started to walk down the railroad, 
and on its right of way, to the village of Venice, distant about one mile 
from his home. He was killed at a point about 2,400 feet distant from his 
house. The defendant's track was straight and level for a distance of about 
2,400 feet from the point where the Injury occurred in the direction from 
which the train was coming, and a person on the track at that place could 
hâve been seen for that distance before the train reached him. Neither 
PhUlips nor his son was seen by the engineer or flreman until the train 
was under the Merchants' bridge, distant from the pQint of collision only 
785 feet; that, when seen, the deceased was walking along the east si de of 
the track, and his son was walking between the rails, a few steps behind 
the father. They were going in the same direction as the train, and did not 
appear to be glving any attention to avoid danger from approaching trains. 
As soon as they were seen, the danger signal was sounded, and the emer- 
gency air brakes applled, but the speed of the tralii was so great, belng 
from 50 to 60 miles an hour, that it did not stop until it had reached a point 
some 1,700 feet beyond the point of collision. The décèdent did not seem 
to bave had any appréhension of the approach of the train until the dan- 
ger signal was soimded, when he sprang to the rescue of his son, and, cross- 
ing the trçick from east to west, he caught the lad in his arms, and sought 
to carry him out of danger, but before he got off the track he was struck 
by the engine, and hoth were killed. The point of collision was 2,390 feet 
from the house of the deceased. On the trial of the cause, to support the 
issues on his behalf, the plalntlfC offered in évidence a copy of an ordinance 
of the village of Venice probibiting the running of trains through that vil- 
lage at a greater rate of speed than 10 miles an hour. A certiflcate was 
attached thereto, whlch, so far as material, reads thus: "1, A. L. Sum- 
mers, hereby certify that the annexed and foregoing Is a true copy of Ordi- 
nance No. 32 of tho village of Venice, passed July 7, 1877, and duly publlshed 
according to law." The défendant objected to the Introduction of the copy 
of the ordinance In évidence on the ground that it did not appear that it had 
been publlshed In any of the modes prescribed by law. The objection was 
overruled, and the copy read In évidence over the objection and exception 
of the défendant. The plaintiff also offered in évidence a copy of the ordi- 
nance in question, contained In a pamphlet copy of ordinances, whose sole 
authentication was as foUows: "Ordinances Adopted by the Board of Trus- 
tées of the Village of Venice, In Madison County and State of Illinois, John 
Haps, Printer, 1884,"— which authentication was printed on the covot of 
sald pamphlet. The défendant objected to the admission of the printed 
copy of the ordinance in évidence on the ground that it did not purport to 
be publlshed by authority of the board of trustées of said village. The 
objection was overruled, and the copy of the ordinance was read in évi- 
dence, to which the défendant saved an exception. The court, after stat- 
ing the material averments of the déclaration, charged the jury as foUows: 
"The burden of establishing the négligence imputed in the déclaration to 
the défendant, or such portion of it as constitutes a cause of action or cré- 
âtes a llabillty against the défendant by the weight or prépondérance of 
the évidence, rests on the plaintifC; and, if the évidence Is equally balanced 
on this point, you should flnd the défendant not guilty. The plaintifif's 
Intestate was boùnd under the law, In order to warrant recovery, while 
on or dangerously near defendant's track, to exercise due care and caution, 
such as the dangerous position in which he found hlmself would naturally 
and reasonably hâve suggested. If, however, the weight or prépondérance 
of the évidence In thls case shows that the deceased father was struck and 
killed whUe attempting to rescue his child from danger of the approaching 
train, the raUroad company would be liable If It was guilty of négligence 
with respect to the child before the father attempted the rescue, or with 
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respect to the father and child after an attempt to save the child began, 
although the father might hâve been gullty of contributory négligence In 
permitting the child to go on the track. If the évidence shows that at 
the time of the accident the defendant's engine and train of cars were 
running through the incorporated village of Venice at a greater rate of speed 
than ten miles per hour, and, -while running at sueh excess of speed within 
said incorporated viUage, struck and killed plaintlff's intestate, from sueh 
act of excessive speed, the jury may présume négligence on the part of the 
défendant. But thls act of négligence on the part of the défendant, if 
proven, would not absolve the deceased from nsing due care under ail the 
cfrcumstances surroimding him at the time; but the rule of law ordinarily 
obtaining (that, if the immédiate cause of the injiu"y can be traced to want of 
ordinary care and caution in the parties injured, there can be no recovery) 
must be taken subject to the qualification that contributory négligence on the 
part of the injured wlU not defeat the action, if it be shown that the de- 
fendant might, by the exercise of reasonable care and prudence, bave avolded 
the conséquences of the injured parties' négligence,"— to the givlng of which 
charge to the jury, and each and every part of the same, the défendant, 
by its coimsel, then and there excepted. The défendant seasonably pre- 
sented to the court 15 written instructions, and asked the coiu:t to give them 
in charge to the jury. The court refused to give any one of said Instruc- 
tions, and the défendant duly excepted. Sueh of thèse instructions as are 
deemed materlal to the détermination of this cause will be referred to in the 
opinion of the court. Some other subordinate questions are presented, but 
thelr considération is unimportant, in the view which we take of the case. 

John T. Dye and George P. McNulty, for plaintiff in error. 

Amos E. Taylor and William L. Murfree, for défendant in error. 

Before WOODS and JENKINS, Circuit Judges, and BAKER, 
District Judge. 

After making the foregoing statement, the opinion of the court 
was delivered by BAKER, District Judge: 

The déclaration, the course pursued on the trial, and the charge 
of the court place the right of recovery on the ground of négligence 
in one or ail of the following particulars, namely: (1) In running 
the engine and train of cars through the village of Venice at a 
rate of speed in excess of 10 miles an hour, in violation of an or- 
dinance; (2) or in failing to give timely waming of the approach- 
ing train; (3) or in failing to use care and diligence to stop the 
train before the fatal collision occurred. The case was not tried 
on the theory that the plaintiff's intestate was purposely and in- 
tentionally killed by the employés of the défendant in charge of 
the train. The déclaration sounds in tort for the négligent, and not 
for the intentional, killing of the décèdent. It is true that it charges 
that the engineer and flreman saw the boy on the railroad track 
in time to hâve enabled them to reduce the speed of the train, and 
thus to hâve averted the danger, and that "with gross and reck- 
less and wanton négligence" they failed to do so, and that by rea- 
son of "said gross and wanton négligence" the décèdent was killed. 
The gravamen of the charge, however, is négligence, and nothing 
is added to its force by the vituperative adjectives employed to 
characterize the degree or kind of négligence. The words "gross," 
"reckless," and "wanton," do not imply the same thing as "will- 
ful" or "intentional." Thèse terms hâve been used in some cases 
as though they might import something more than négligence, and 
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weré tHé équivalent of willfulness. In the better considered cases, 
however,. thèse terms hâve been held to mean less than willfulness, 
and uotbing more than négligence. Négligence is négative in its 
nature, iiûplying the omission of duty, and excludes the idea of will- 
fulness. WÛlful or intentional injury implies positive and aggres- 
sive conïïuct, and not the mère négligent omission of duty. The 
charge of négligence does not, ex vi termini, import any actual or 
implied intention to do harm. Railroad Co. v. Huffman, 28 Ind. 
287; Railroad Co. v. Graham, 95 Ind. 286; Ivens v. Railway Co., lOS 
Ind. 27, 2 N. E. 134; Railway Co. v. Schmidt, 106 Ind. 73, 5 N. E. 
684. "To say that an injury resulted from thé négligent and will- 
ful conduct of another is to afQnn that the same îict is the resnlt 
of two exactly opposite mental conditions. It is to affirm in one 
breath that an act was done through inattention, thoughtlessly, heed- 
lessly, and at the same time purposely and by design." Railway 
Co. V. Bryan, 107 Ind. 51, 7 N. E. 807; Beach, Contrib. Neg. 67, 68; 
Palmer v. Railroad Co., 112 Ind. 250, 14 N. E. 70. The railroad 
Company has no right to inflict willful and intentional injury upon 
persons who are unlawfully on its right of way; and, where human 
life and limb are concerned, that injury may well be con- 
sidered willful when, although able to do so, its servants neglect to 
arrest the engine and train which they hâve good reason to be- 
lieve will, without an effort to stop them, resuit in injury to the 
wrongdoer. A trespasser is not necessarily an outlaw, whose life 
may be willfully destroyed. The déclaration, however, as already 
stated, counts upon négligence, and not upon willfulness as the 
ground of action, and it is not necessary to express an opinion 
whether or not, upon the facts disclosed in the record, an action 
could be maintained for the willful killing of the décèdent. The 
case made by the déclaration is for négligence alone. It was tried . 
by the parties, and submitted by the court to the jury, on this the- 
ory alone. 

The décèdent, accompanied by his son, was, when killed, walk- 
ing on or dangerously near to the track of the company. He was 
not on or near any high way or street crossing. He was traveling 
along the right of way for his own convenience, without any in- 
vitation, express or implied, and with knowledge of the danger to 
life and limb from passing trains. It is true that he was killed 
while attempting to rescue his son from impending péril, but he 
had, by his own voluntary act, brought his son into a situation 
of danger, which gave rise to the péril. The only excuse offered 
for such conduct was that the défendant had suffered other peo- 
ple to travel along its right of way without interférence or objec- 
tion. He was traveling upon the defendant's right of way, not for 
any purpose of business connected with the railroad, but for his 
own convenience, as a footway, in reaching the village of Venice. 
The right of way was the exclusive property of the défendant, upon 
which no unauthorized person had the right to be for any purpose. 
It was a place of known danger, and there was nothing to exempt 
the décèdent from the character of a wrongdoer and trespasser in 
traveling along the right of way further than the implied consent 
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of the défendant arising from its failure to interfère with the pre- 
vious like practiee by others. But because the défendant did not 
enforce its rights, and warn people off its premises, no right was 
thereby acquired to use its roadbed as a place for public travel. 
At most, it was used by sufferance, which amounted to no more 
than a mère naked license, and imposed no obligation on the part 
of the owner to provide against the danger of accident. The per- 
son who used the right of way for his convenience went there at 
his own risk, and enjoyed the implied license with its attendant périls. 
Elerator Co. v, Lippert, 18 U. S. App. — , 11 C. C. A. —, 63 Fed. 
942. The décèdent, then, stood in no more favorable position than 
that of a wrongdoer or trespasser. He was at the time of the 
accident in the exercise of no légal right, and at most was in the 
enjoyment of a naked license implied from the previous use of the 
right of way by others; and the rights and obligations of the dé- 
cèdent and the company are to be measured as in the case of par- 
ties thus situated. Where both parties are equally in the position 
of right which is enjoyed by each Independently of the other, the 
plaintiff is only bound to show that the injury was occasioned by 
the négligence of the défendant, and that he exercised ordinary 
care to avoid it. But where the plaintiff is a wrongdoer or tres- 
passer, or is in the enjoyment of a naked license for his own con- 
venience, without any invitation, express or implied, from the owner 
of the premises, he cannot maintain an action for an injury with- 
out averring and proving that the injury was willfully inflicted, or 
that it was caused by négligence so gross as to authorize the in- 
ference of willfulness. As he was a trespasser, no action will lie 
against the company for causing his death unless the act of its 
■employés in charge of the train was willfiil. A trespasser cannot 
maintain an action where the tort complained of consists of noth- 
Ing more than the omission to exercise care. Railroad Co. v. Gra- 
ham, 95 Ind. 286 ; Pennsylvania Co. v. Sinclair, 62 Ind. 301 ; Palmer 
V. Railroad Co., 112 Ind. 250, 14 N. E. 70; Beach, Contrib. Neg. (2d 
Ed.) §§ 198-201, 203. In the case of Railroad Co. v. Godfrey, 71 
111. 500, it is held that the right of way of a railroad company is 
its exclusive property, upon which no unauthorized person has a 
right to be for any purpose, and that any one who travels upon it 
for his own convenience is a wrongdoer and trespasser; that the 
mère acquiescence of the company in the use of its right of way 
by persons passing along it for the purposes of travel does not 
give such persons a right of way over the track, nor is the company 
bound to protect or provide safeguards for persons so using it; 
and that a person so traveling along the right of way, where he 
is liable to come in collision with a passing train, is guilty of gross 
négligence, and he cannot maintain an action for an injury received 
while so traveling without averring and proving that the injury 
was willfully or wantonly inflicted, or that the négligence of the 
•company was so gross as to justify the inference of willfulness. In 
the case of Railroad Co. v. Hetherington, 83 111. 510, it is held that, 
where an ordinance of a city prohibits railway companies from 
running their trains in the city at a greater rate of speed than six 
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miles an lionr, the running of a train at the rate of flfteen miles 
an hour, resulting in the death of one wrongf ully upon the track, will 
not make the injury willful on the part of the company. In the case 
of Blanchard v. Eailway Co., 126 111. 416, 18 N. E. 799, it is held 
that, where a person is killed by an engine or train while wrong- 
fully on a railway track, — as, where he is walking thereon for mère 
convenience or pleasure, not at a public crossing, — he is guilty of 
such gross négligence as to preclude a recovery by his personal 
représentative agalnst the company operating the engine or train, 
unless his death is caused willfully or wantonly, or the company 
is chargeable with such gross négligence as is évidence of willful- 
ness. The case of Kailroad Co. v. Mehlsack, 131 111. 61, 22 N. E. 
812, affirms the same doctrhie. In Johnson v. Eailroad Co., 125 
Mass. 75, it is held that a person injured while trespassing on a 
railroad track, by coming in collision with a train, is guilty of nég- 
ligence which, as faaatter of law, will preclude his maintaining an 
action therefor unless the injury was willfully inflicted. This doc- 
trine is afflrmed by the same court in cases too numerous to justify 
citation. Such is the settled law in other jurisdictions. Eailroad 
Co. V. Munger, 5 Denio, 255; Chrystal v. Eailroad Co., 105 N. Y, 
164, 11 N. E. 380; Cusick v. Adams, 115 N. Y. 55, 59, 21 N. E. 673; 
Heil V. Glanding, 42 Pa. St. 493; Gillis v. Eailroad Co., 59 Pa, St 
129; Eailroad Co. v. Filbem, 6 Bush, 574; Canal Co. v. Murphy, 9 
Bush, 522; Eailroad Co, v. Depew, 40 Ohio St. 121; Eailroad Co. v. 
Houston, 95 U. S. 697. 

Nor is the plaintiÉPs intestate entitled to recover because he 
was killed whûe attempting to rescue his son. He and his son 
were trespassers and wrongdoers at the time the fatal collision oc- 
curred. The décèdent voluntarily, for his own convenience, exposed 
his son to the péril from which he attempted to rescue him. If 
he had been where he had a right to be, and if he had not been 
chargeable with exposing his son to péril, his attempt to rescue 
him would not hâve constituted such an act of négligence on his 
part as to preclude a recovery for an injury caused by the négli- 
gence of the railroad company. 

While the charge of the court is erroneous, we would not be jus- 
tifled in reversing the case for that reason, because no proper ex- 
ception was reserved, Association v. Lyman, 9 C. C. A. 104, 60 
Fed. 498. The appellant asked the court to direct the jury to 
return a verdict in its favor, which direction ought to hâve been, but 
was not given. The appellant also asked the court to instruct the 
jury, in substance, that lE they believed from the évidence that the 
deceased, for his own convenience and that of his son, at or before 
the time he was struck, was walking along the track, he was not 
a lawful traveler thereon, and had no right there, and that the 
railroad company was under no obligation to give him or his son 
the right of way over its track in préférence to its trains; "and if 
the deceased, at and before he was struck, was walking with his 
son on or near the track, and in conséquence of so walking along 
the track his son was placed in danger, and he tried to rescue Mm, 
and was hit, you must ûnd for the défendant unless the injury was 
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willfully inflicted." This instruction enunciated a proposition of 
law in liannony with the views expressed in tMs opinion, and it 
ought to Lave been given, Tliere are otlier instructions wMch were 
tendered and refused, but it is not needful to détermine their ac- 
curacy, because the case was tried on a wrong theory, and, if a re- 
trial sh.ould be had, other principles of law will govern the case on 
such retrial. 

It is insisted that there was a fatal variance between the aver- 
ments of the déclaration and the proof in this: that it is alleged 
that the plaintif brought suit as a public administrator, while the 
proof shows that he was a private administrator. It is not neces- 
sary to consider this question, for the reason that, if another trial 
is had, it wUl be necessary to amend the déclaration, and the al- 
leged error may be cured by amendment. 

It is eamestly insisted by counsel for the appellant that the court 
erred in admitting in évidence a certifled copy of Ordinance No. 
32 of the village of Venice, which prohibited the running of rail- 
road trains through the vUlage at a rate of speed in excess of 10 
miles an hour. The copy of the ordinance was certifled by the 
village clerk, under the corporate seal, as a true copy of Ordinance 
No. 32 of the village of Venice, passed July 7, 1877, and duly pub- 
lished according to law. The introduction of the copy of the or- 
dinance was objected to on the ground that it did not appear that 
it had been published in any one of the modes required by law, and 
that the statement of the clerk that it had been "duly published 
according to law" was a conclusion, and not a statement of fact. 
It is conceded by the appéllee that it is necessary to show the 
passage and publication of the ordinance in the manner prescribed 
by the statute of the state, to give it effect as a local law. It is 
also conceded that the clerk, as the custodian of the village records, 
could not certify to anything but copies of such records, and Ihat 
his certificate to any conclusion, either from the records or outside 
of them, is beyond his i)ower and unauthorized, unless his common- 
law authority bas been enlarged by the statute. It is insisted that 
the statute, as construed by the décisions of the suprême court of 
the state of Minois, bas wrought such change. The statute touch- 
ing this matter is as follows: 

"AU ordinances, and the date of publication thereof, may be proven by 
the certificate of the clerk, under the corporation seal. And when printed 
in book oi- pamphlet form, and purporting to be published by authority of tha 
board of trustées, or the city council, the same need not be otherwise pub- 
lished; and such book or pamphlet shall be recel ved as évidence of tha 
passage and légal publication of such ordinances, as of the dates mentioned 
in such book or pamphlet in ail courts and places, without further proof." 
1 Starr & G. Ann. St p. 474, c. 24, § m. 

In the absence of authority, we might hâve reached the conclu- 
sion that, to authorize a certifled copy of an ordinance to be read 
in évidence, the clerk's certificate should hâve stated that the copy 
was a true and complète one, and also it should bave stated the 
date of its publication; and that the statement that it was "duly 
published according to law" was the statement of a mère conclu- 
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siori;aùd ineffective for toy purpose. It is, however, held by tlie 
sup*ëme donrt of Hlinois tliat a certiâed copy of an ordinance, under 
thé së^ èf thë corporatioii, with notliing further, is évidence of 
its piaMéàgé and légal pttMication. in Lindsay v. Oity of Chicago, 
115III; Ï20, 123, 3 N. E. 443, the court say: 

"It is 'tott tlàin to admit of argument thatwhere the ordinances of a town 
or City hâve been printed in book or pamphlet form, purportlng to be pub- 
lished by authority of the board of trustées or city council. the book shall be 
received as évidence of the passage of tke ordinance, because thls is the plain 
langùa.ge bf the statute. Buta. Dook of ordlnances was not put in évidence. 
The jiôtltloner, In lieu Of thé book, put In évidence a certlfied copy, attested 
by the clèrk, under the seal of the corporation. Thls, In our opinion, proved 
the passage qt the ordinance as eflCectually as the f act would hâve been 
proved had a printed book of ordina,nces been admitted. The language 
found In thè flrst part of section 4 [section 66, supra], 'AU ordlnances and 
the date of publication may be proven by the certiflcate of the clerk, under 
the seal of the corporation,' wlll admit of no other construction. It is said 
thls means that you may thns prove the contents of an ordinance. But such 
is i^ot the language of the act. The language Is, the ordinance may be 
proven. Thé législature no doubt Intended, by the use of thlsi language, 
that a certlfléd copy of an ordinance, under the seal of the corporation, made 
by the clerk of the counell, should hâve the same force and effiect, as évidence, 
as a prlnt^ book of ordlnances, whlch, in express terms, is made évidence 
of the passage and publication of an ordinance." 

To the same effect is the case of Eailroad C3o. v. Voelker, 129 Hl. 
540, 22 N. E. 20. In thia case the court say: 

"Under thèse décisions, as weU as upon principle, it must be held that the 
copies of the ordlnances in thls case^ certifled by the city clerk and 
authen1;lcated by the corporate seal, Tivere compétent évidence tending to 
show that Said ordlnances had been duly passed by the city council, and that 
they had gone Into effect In one of the modes prescribed by the'bharter." 

The construction placed upon the statute by the suprême court 
is binding on us, and it follows that no error was committed in 
permitting the copy of tbe ordinance in question to be read in évi- 
dence to the jury. This view renders it unnecessary to express 
any opinion on the question whether or not the printed pamphlet 
copy of ordinances was improperly admitted in évidence. If it 
were conceded to be incompétent, it was merely cumulative évidence 
of a fact already proven by compétent évidence, and hence it was 
harmless. The judgment is reversed, at the cost of the appellee, 
and remanded to the court below with instructions to grant a new 
trial, and to permit the déclaration to be amended if the appellee 
so desires. 



OLBVBLAND, C, C. & ST. h. RY. CO. v. TAETT. 

(Circuit Court of Appeals, Seventh Circuit. December 14, 1894.) 

No. 128. 

RAHiROAD CoMPANiES— IrrjtJBiBB TO Pebsons on Track— Instructions— Infant. 
Where a bright. Intelligent boy, elght years and seven months old, Is 
killed by a train whlle walking along the track, It is réversible error to re- 
fuse to Instruct the Jury, in an actioni for his death, that If he entered tho 
right of way for his own convenlence, and walked along the track in a dan- 
gerous position, and dld not use his faculties as a person of like âge could, 
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and failed to use ordinary prudence to learn if a train was approaching, 
when by so doing he might hâve avoided injury, he was not exercislng 
ordinary care, and tbe plaiutiff could not recover unless the Injury was 
willfully inflicted. 

In Error to the Circuit Court of the United States for the Southern 
District of Hlinois. 

Action on the case by James T. Tartt, administrator of the estate 
of Jesse H. Phillips, Jr., against the Cleveland, Cincinnati, Chicago 
& St Louis Kailway Company, for causing the death of said Phillips. 
Plaintiff obtained judgment Défendant brings error. 

John T. Dye and George F. McNulty, for plaintiff in error. 
A. R. Taylor, for défendant in error. 

Before WOODS and JENKENS, Circuit Judges, and BAKEE, 
District Judge. 

BAKER, District Judge. The plaintifE's intestate was a boy 
eight years, seven months, and six days old at the time he was 
killed. He was a strong and healthy boy, and bright and intelli- 
gent for his âge. The facts in this case, and the circumstances 
connected with the fatal collision, are sufficiently disclosed in the 
case of Railway Co. v. Tartt (just decided) 64 Ped. 823. A number 
of questions are presented by the assignment of errors which hâve 
been argued by counsel. The décèdent was old enough to be prima 
facie responsible for his trespasses, as well as chargeable with con- 
tributory négligence for a failure to exercise ordinary care, hav- 
ing regard to his âge and intelligence, and the circumstances in 
which he was placed when killed. The court declined to instruct 
the jury that if they believed that the deceased, for his own con- 
venience, entered on the right of way of the railroad company, and 
walked along the track, either on it or close to it, in a dangerous 
position, and did not use his faculties as a person of like âge could, 
and failed to use ordinary prudence to learn if a train was approach- 
ing, when the use of such faculties as he possessed would hâve no- 
tiâed him that a train was approaching in time to avoid the injury, 
he was not exercising ordinary care, and the plaintiff could not 
recover unless the injury was willfully and wantonly inflicted. This 
instruction, and others of like character, stated a proposition of 
law with substantial accuracy, which was applicable to the facts 
of the case, and it was error to refuse so to instruct the jury. The 
charge given by the court did not clearly and distinctly embody 
the substance of the above instruction. In view of what is said 
in the case of Railway Co. v. Tartt, nothing further need be added 
in this case. The case is reversed, at the costs of the appellee, and 
remanded to the court below with instructions to grant a new trial, 
and to permit the appellee to amend his déclaration if he so desires. 
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FISHER r. HANOVER NAT. BANK. 

(Circuit Court of Appeals, Second Circuit December 3, 1894.) 

No. 10. 

Bet-Off— Mattjritt OI" Demands— rEACTIOSS OF A Dat. 

May 8, 1891, the H. Bank of New York was indebted to the S. Bank of 
Phlladelphla for a balance of deposit of $9,688.17, and held the S. Bank's 
demand note for $25,000. On that day, about 11 a. m., the H. Bank 
telegraphed the S. Bank, demauding payment of the note. On the same 
day, between 11 and 12 o'dock, the bank examiner took possession of 
the S. Bank, and closed its doors. Beld, that the court should not be 
astute to divlde the day Into fractions, to deprive the solvent debtor of 
a just défense, and that the note might be set ofC against the deposit 
balance In an action to recover the latter. 

In Error to the Circuit Court of tlie United States for the Southern 
District of New York. 

Thia was an action by Benjamin F. Fisher, as receiyer of the 
Spring Garden National Bank, against the Hanover National Bank, 
to recover a balance of deposit Judgment was rendered in the cir- 
cuit courtier the défendant. Plaintlff bringa error. 

Silaa W. Pettit, for plaintifE in error. 
Thos. S. Moore, for défendant in error. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

lAOOMBE, Circuit Judge. The Spring Garden National Bank 
of Philadelphia was taken possession of by the bank examiner, by 
direction of the comptroller of the currency, on May 8, 1891, it being 
then insolvent The plaintiff in error was duly appointed its re- 
ceiyer. On May 8, 1891, the Hanover National Bank of New York 
was indebted to the Spring Garden Bank in the sum of $9,688.17, 
balance of deposit account. At the same time the Hanover Bank 
held a note of the Spring Garden Bank originally for |30,000, on 
which $5,000 had been paid, and secured by a pledge of several 
promissory notçs as collatéral security. This action was brought to 
recover the deposit balance and the coUaterals, or their proceeds. 
When the proof s were completed, however, ail question as to the col- 
laterals was eliminated from the case, and the only point left to be 
determined is whether the Hanover Bank was entitled to set o£E its 
claim upon the $30,000 note against the receiver's claim for the de- 
posit balance. 

The note of the Spring Garden Bank was a demand note, and the 
évidence shows that "about 11 o'clock of May 8, 1891, or shortly after," 
the Hanover Bank telegraphed the Spring Garden Bank, caUing the 
loan for immédiate payment. The bank examiner took possession 
of the latter bank "some time between 11 and 12 o'clock on the 8th 
of May, 1891." On the day of the failure, therefore, the défendant 
bank owed the Spring Garden Bank the balance of deposits, and the 
Spring Garden Bank owed défendant bank the amount of the loan. 
There is no reason in justice or in equity why a court should be 
astute to divide the day into fractions, in order to deprive the solvent 
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debtor of a righteous défense. On May 8, 1891, botii were debts 
presently due, and either was a proper set-off against the other. 
Judgment of ihe circuit court affirmed. 



In re SHEFFIEDD et aL 
(Circuit Court, D. Kentucky. December 1, 1894.) 

ï. CONSTITUTIONAL LAW — TAXATION— PaTBNT RiGHTS. 

The exclusive right to make, use, and vend an Invention or dlscovery, 
granted by letters patent of tlie United States, cannot be taxed by a 
State. 
2. Saue. 

A statute of Kentucky declared that ail Itinérant persons, vending pat- 
ent rights, should be deemed peddlers, and imposed a ilcense tax upon 
peddlers, whlch, for vendors of patent rights, was double the amount 
requlred of others. EM, that thls was a taxation of patent rights grant- 
ed by the United States, and so unconstitutional and void. 

This was a pétition for a writ of habeas corpus by C. P. SiiefiSeld 
and S. O. Edmunds, alleging that tbey were Ùlegally restrained of 
their liberty by tbe jailer of Simpson county, Ky. Tlie jailer made 
return to the writ that the petitioners were in his custody upon a 
surrender by their bail in a prosecution for selling patent rights 
without payment of lioense tax, in violation of a statute of Kentucky. 

E. S. Brown, for relator. 
G. T. Finn, for respondent 

BAER, District Judge. The materîal question which arises on 
the return of Davidson, jailer of Simpson county, is whether or not 
the statute of Kentucky which requires the payment of a license 
tax and the obtaining of a license from the county court of a county 
by peddlers before they can sell or oiïer for sale a patent right, or 
any territory covered by such patent right, which has been granted 
by the United States, is constitutional. It appears in this case 
the petitioners hâve paid a license tax and obtained a license from 
the county court of Simpson county to seU a patent article known 
as "Animal Keleasing Devices" in said county. But they hâve not 
paid the license tax or obtained a license from said county court 
to sell or ofler for sale the patent right itself or any part of the terri- 
tory covered by said patent. The petitioners are being prosecuted 
for selling or offering for sale this patent right without having paid 
said license tax to thus sell and offer for sale said patent right. They 
gave bond for their appearance to the next term of the court, and 
hâve been surrendered by their bail to the jailer who had them in 
custody at the time of the service of the writ of habeas corpus, and 
who has produced them in the court with his return of the cause of 
their détention. The 4216th section of the Kentucky Statutes dé- 
clares that "ail itinérant persons vending lightning rods, patent rights 
or territory for the sale, use or manufacture of patent rights, • « ♦ 
shall be deemed peddlers." Section 4219 déclares that the county 
court of each county shall hâve exclusive jurisdiction to grant ped- 
v.64F.no.7— 53 
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dle#''li«É|»es,' and that the applîèant for license stall prove in 
oiiMi^iÉrtyibj^at'leasttv^'o crédible witnesses, that the applic^nt is a 
person ofgood moral character. Section 4225 fixes f 100 ras the 
license tax for peddlers for the entire state, and one-fourtli thereof 
for each county when license is issued for one county; but déclares 
vendors of patent rights, or territory for the sale of patent rights or 
patent articles, shall pay double that sum. 

The provision of section 4219 is, we think, the exesrcise of the 
police power of the state, but the other provisions are çlearly the 
exerciseiof the powerof taxation. Thus the question anses v^hether 
"the etcliîBive right to nïafce, use, and vend the invention or discov- 
ery" of a patentée or his assignée, which is granted by the United 
State»,, can b^ taxed by a, state. Tlie right to make, vend, and use 
an inventifl» or discovery by the invéntor or discoverer exists inde- 
pendent of the authority of the United States. But the exclusive 
right tèiaake, use, and veûd an invention or discovery is given to 
the imtentee and his assignées by thé Uûitéd States. This right of 
exclwsiqa issa species of incorporeal property which is valuable. The 
right, "Wijjiput the exclusipn, would not be and is not such a right 
as «iOjiMffbe tftxed as property. The invention or discovery, so 
long as it rèmains with the inventer or discoverer, is idéal merely; 
and it is ;Only when the invention or discovery takes shape, and ré- 
sulta in sQime material thing, it can be called property and taxed 
as such. This right o<f exclusion is an incorporeal right, which is 
valuable, and may be considered personal property. The Kentucky 
statute recognizes this, and therefore sepks to tax the patent right 
(the right of exclusion) by requiring for its sale the payment of a 
license tax. This license tax is double that required for the sale 
of goods, mefchandise, ahd other property. lîie question is not 
whether the state of Kentucky can tax a patented article or thing 
as other property is taxed, or tax the dealing in such articles or 
things as dealings in other property are taxed, by requiring the pay- 
ment of a; license tax. Hence the décision of the suprême court in 
Webber a'. '^'^irginia, 103 U. S. 344, and the principle therein an- 
nounced, hâve no application to the case under considération, nor 
has the décision in Pattersori v. Kentucky, 97 U. S. 501, any appli- 
cation. In the Webber Case the license tax was upon the sale of 
the article maïiufactured under a patent, and it was decided that 
there was a discrimiiiation in the tax required for the sale of articles 
manufactured out of tlie State of Virginia and those manufactured 
in that state. For the sale of the latter no license tax was required, 
and this was held unçonstitutional. In that case the suprême court, 
by Justice Field, say: 

"The right conterred t»y the patent laws of the United States to inventera 
to sell thelr Inventions aûd discoveries does not tabe the tangible property in 
which the Invention or disiCôVery may be exhlblted or carrled into efCéct" 

And again, in discussing the exercise of the police power of a state, 
the court say: 

"A patent fop the manufacture and sale of a deadly poison does not lessen 
the right of a state tô control its handling and usel The législation respect- 
Ing the articles ■w'hieh the state may adopt after the patents hâve expired, it 
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toay equally adopt during thelr continuance. It is only the right to the In- 
vention or dlscovery— the Incorporëal rlght — which the state cannpt . interfère 
with." 

Thèse quotations ^ow, while the présent question was not before 
the court, Justice Field hâd in his mind and drew a distinction be- 
tween the tangible property which is the fruit of an invention or 
discovery and the incorporëal right, — the exclusion of others f rom 
making, nsing, or vending an invention or discovery. The Case 
of Patterson was where "an improved burning oil," which had been 
patented, did not corne up to an inspection required by a state stat- 
ute, and had been condemned as unsafe for illuminating purposes, 
and its sale for such purposes prohibited. The suprême court, 
affirming the Kentucky court of appeals, held this statute was a 
proper exercise of the police power of the state, and that the patent 
did not give the patentée the absolute right of sale without regard 
to the safety to others or the exercise of the gênerai police power 
of the state. This was. the view of the Kentucky court, who said: 

"The discovery or invention is made property by reason o£ the patent, and 
this right of proiperty the patentée can dispose of under the law of congress, 
and no Btate législation can deprive him of this right; but when the fruits 
of the invention or the article made, by reason of the application of the 
principle discovered, is attempted to be sold or used within the jurisdlctlon 
of a stafe, it is subject to its laws, like other property." 11 Bush, 312. 

But it is insisted that this license tax is a tax on the business of 
the person who peddles. Yet it must be a tas on the sale of the 
patent rights sold, and this is made clear by the statnte itself, which 
makes the license double that for the sale of goods, merchandise, 
and other property. Machine Co. v. Gage, 100 U. S. 678. Thus 
the question must be, can a state tas, or authorize a county or city 
to tax, a right — an incorporëal right — ^which is granted by the 
United States, and which, under the constitution, can alone be 
granted by the United States? We think that question must be 
answered in the négative, under the principle settled in the case of 
McCuUoch V. State of Maryland, 4 Wheat. 316, and the many subsé- 
quent cases. In the case of Weston v. Charleston, 2 Pet. 449, the 
court held that a tax on stock of the United States held by an îndi- 
vidual citizen of a state is a tax on the power to borrow money on 
the crédit of the United States, and cannot be levied by or under 
the authority of a state. In that case Chief Justice Marshall took 
occasion to state the principle upon which the previous case of Mc- 
CuUoch V. State of Maryland was decided, and said: 

"The question decided in that case bears a near resemblance to that which 
is involved In this. It was discussed at the bar in ail its relations, and 
examined by the court wlth its utmost attention. We will not repeat the 
reasoning which conducted us to the conclusion thus formed; but that con- 
clusion was that 'ail subjects over which the sovereign power of a state ex- 
tends are objects of taxation, but those over which it does not extend are, 
upon the soundest principles, exempt from taxation.' 'The sovereignty of a 
state extends to everything which exists by its own authority or is intro- 
duced by its permission,' but not 'to those means which are employed by 
congress to carry into exécution powers conferred on that body by the peo- 
ple of the United States.' 'The attempt to use' the power of taxation on 
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the méans employed by the govemment of the Union, in pnrsuance of the 
constitution, IS Itself im abuse, because it Is the usurpation of a power wblcli 
the people of a single state cannot give." 

The court said in tiïat case that "the states hare no power, by 
taxation or Otherwise, to retard, impede, bnrden, or in any manner 
control, the opération of the constitutional laws enacted by congress, 
to carfy into exécution the powers vested ia the gênerai gorern- 
ment." SeCj also, Dobbiûs v. Erie Ck>., 16 Pet 435, and the National 
Bank Gases, in which the shares in thèse banks are taxed because 
of tiie provision of the national banking law passed by congress. 
2 Black. 620; 2 WaJl. 200; Van Allen v. Assessors, 3 Wall. 573; 
First Nat Bank v. Kentucky, 9 Wall. 358; Bradley v. People, 4 Wall. 



But, •Without reviewing the many cases in which the authority 
of a étate to regulate the manufacture, use, and sale of patented 
rightâ an^fl patented articles are discussed and decided, we think the 
correct doctrine is that the grant of patent rights is given by the 
United States subject to the exercise of the police power of the 
sereral states of the Union, and that the patented articles are sub- 
ject to the taxing power of the several states, if there be no dis- 
crimination in such taxation as between other property in the state 
and the patented article or thing. But the patent right itself, i. e. 
the right to exclude ail others from the manufacture, use, or sale 
of the invention or dlscoTery, which is a grant by the United States, 
cannot be taxed by a state. If the authori^ to tax such a right 
of exclusion exista at ail, the limitation ujwn its exercise must dé- 
pend alone upon the constitution and laws of the several states, 
and such an authority is utterly inconsistent with the grant of the 
patent right which is by the constitution of the United States given 
exclùsiyely to congress. This view is fully sustained by the case 
of Ex parte Eobinson, decided by Justice Davis, and reported in 
2 Biss. 313, Fed. Cas. No. 11,932, and the case of State v. Butler, 
reported in 3 Lea, 222, and'is entirely consistent with the opinions 
in Webber v. Virginia and Patterson v. Kentucky, supra, and the déci- 
sion of Judge Cooley in People v. Russell, 49 Mich. 617, 14 N. W. 568. 
In this case the state Of Kentucky bas not only levied a tax upon 
the inchoate right (patent right) which has been granted under 
thé authority of the United States, but has made a discriminating 
taT by requiring the paynœnt of a license tax in double the amount 
i-equired for peddling goods, merchandise, and other property. We 
conclude the statutes bf Kentucky, under which the petitioners, 
Sheffield and Edmunds, are prosecuted and imprisoned, are uncon- 
stitutional and void. They (Sheffield and Edmunds) are therefore 
imprisoned without lawful authority, and should be released from 
the custody of said Davidson, jailer of Simpson county, and it is 
so ordered. 
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ENTERPRISE SAV, ASS'N v. ZUMSTEIN. Postmaster. 

(Circuit Court, S. D. Ohlo, W. D. November 10, 1894) 

LoTTERiES — Use op Mails— Prohibition bt Postmasteb Général — Discré- 
tion— Contkol BT Courts. 

Eev. St § 396, makes It the duty of the postmaster gênerai to Instnict 
ail persons In the postal service wlth référence to thelr dutles. etc. 
Sections 3929 and 4041 provide that the postmaster gênerai may, "upon 
évidence satisfactory to hlm" that any person is conducting a lottery, 
etc., or any scheme for obtalnlng money through the mails by false prê- 
teuses, instruct postmasters to mark "fraudulent" and return registered 
letters, directed to such person, to the postmasters at the offices at 
which they were malled, to be retumed to the writers thereof ; and may 
forbid the payment by any postmaster to any such person of any postal 
money drawn to his order or In bis favor. Hdd, that the discrétion of 
the postmaster gênerai in respect to the matters referred to in such 
etatutes cannot be supervised or controUed by the fédéral courts. 

This was a bill by the Enterprise Savings Association against 
John Zumstein, postmaster of the city of Cincinnati, Ohio, for an in- 
junction. Défendant demurred to the bill. 

Chas. W. Baker and Michael G. Heintz, for complainant 
Harlow Clereland, U. S. Atty., for défendant. 

SAGE, District Judge. The bill sets forth the articles of incorpo- 
ration, by-laws, and plan of business of the complainant, which issues 
certiflcates "in blocks of three," the purchaser paying for each cer- 
tificate, in cash, the sum of $15, — ^that is to say, |5 for each cer- 
tiflcate, — at the time of their issuance and delivery to him. By the 
tenus of the contract of the certificate, it is paid up in full by 
monthly payments in 5 years and 5 months from its date, the full 
amount being $100. Thereupon the holder receives a paid-up cer- 
tificate in lieu of the original contract certificate, and is released 
from any further payments, the association agreeing to redeem the 
same not later than 120 months from the date of the original con- 
tract certificate. The holder meantime is to receive interest at 6 
per cent, per annum, and finally the principal, together with his 
share of such profits as in the meantime hâve been made by the as- 
sociation. The initial payment of $5 on each certificate, or $15 on 
each block of certiflcates, is applied to the establishment and sup- 
port of agencies and of canvassing, and the payment of incidental 
expenses. Of the $1.50 required to be paid each month succeeding 
the first month, $1 is paid into what is known as the "maturity fund," 
out of which the certiflcates maturing are paid. Twenty-five cents 
goes to the maintenance of the gênerai expenses of the company, and 
the other twenty-flve cents to the reserve fund. This is, in short, 
the published scheme of the company. A maturity table is prepared 
and employed, which begins with the certiflcates, which are num- 
bered, with the lowest numbered certiflcates then in force, begin- 
ning with number 1, and proceeding by multiples of three of the 
live certiflcates. The bill sets forth that since the complainant be- 
gan doing business, which was shortly after its incorporation, on the 
26th of AprU, 1894, it bas issued 1,524 certiflcates. On the last day 
of July, 1894, there were 995 certiflcates not lapsed, matured, or for- 
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feited, while up to that time 1,500 certificates had been issued. The 
complainànt "wlf^cfé'ated and ofgaûîzèd uiider tEe lài^s of the state 
of West Virginlât I* opeûed an offifefein the city of Cincinnati aJ- 
most immediately after its incorporation, and has maintained it 
evep since, 

.. TW,çomèiaintôf .IJie MU, is that 'the défendant;, being postmaster 
ofthe-eityîof CinciMiati, arbitparijy, illegally, âiid without right, 
has undertaien to interfère with, istop, and preyent the employment 
and thé u^ by the tJplbjilaitiant of the fliails and the registry depart- 
ment 0| the postrôfiacë department of the'post olBce of the cïty of 
Oincianati, and that the. défendant bases hi» action in such inter- 
férence and déniai to complainant of the postal facilities of the post 
office pf the city of Gincinnati, uppn an order received by him f rom 
the pOstpi#ter gênerai of the Xllriited States, under date Mareh 31, 
1894, wliicïi tJie defendsint has exhibited to the complainant, and 
whicH 'tlj,é' Refendant ndakes as his excuse for hië action aforesaid. 
The orlëp il> às'follows: 

"Order No. 100. 

"It having been made to àppear to the sàtlsfactioin of the postmaster gên- 
erai that the Enterprise Savings Association, S. A. Stevens, Près., J. O. Groene, 
Vice Prçs., W. R. Sypher, Treas., C. K. Ebann, Secy., J. S. Munsell, Genl. 
Manager àtNo: eïO NeaVe Building, Cincinnati, O., are engagea In conductlng 
a lottery-cfrîsîmUar enterprlse for the distribution of money or persona] prop- 
erty by^t or chance throngh the mails, in violation of the proyisions of sec- 
tion 3894, Bèvlsed Statutes Of the United States, as amehded: 

"Now,"théirefore, by aluthority vested In the postmaster gênerai by sections 
3929 and 404l, Hevised Statutes of the United States, and by act approved 
Septi 19, |§80, I do forbld the payaient by the postmaster at Cincinnati, O., 
of.auy, postal order df awn to the order .ofsaid company and its offlcers afore- 
said, ahd' that the said postmaster Is hêreby directed to inform the remltter 
of Said' î)0Stal money order that payment thereof has been forbidden, and 
that the sum of sald money order wlUbe réturned upon présentation of a 
duplicata jnpney order applied for and obtained under thç régulations of the 
department 

"And, upon the same évidence, the postmaster at Cincinnati, O., aforesaid, 
Is hereby instrùcted to return ail registered letters which shall arrive at hls 
office, directed to the said Company and Its offlcers aforesaid, to the post- 
masters at the offices at -wbich they were origlnally malled, with the word 
'Fraudulent' plainly wrltten or stamped upon the outside of such letters. 
"[Sigued] W. S. Bissell, Postmaster General. 

"To Postmaster, Cincinnati, O." 

The bill then spef^ifles instances of the defendant's refusai to recog- 
nize or pay postal money orders in fayor of and presented by the 
complainant, and instances of his refusai to deliver registered letters 
received in said post office, and addressed to the complainant, char- 
ging that said letters were stamped with the word "Fraudulent" 
lacross the envelopes, and retumed to the post offices f rom which they 
were sent > The prayer is for an înJTinction prohibiting the défend- 
ant from iateiïering with the employment of the post office of Cin- 
cinnati in thé eonduct oi complainant's business, and from withhold- 
ing registered letters received and addressed and directed to the dé- 
fendant, aind from- withholding payment of money orders addressed 
to and recéivëd by him. The défendant has ôled a général demurrer 
for insùfficiency. 
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Section 396 of the Eevised Statutes makes it the duty of the post- 
master gênerai to instruct ail persons in the postal service with réf- 
érence to their duty, and to siiperintend generally the business of 
the department, and exécute ail laws relative to the postal service. 

Section 3834 requires every postmaster, before entering upon the 
duties bf his office, to give bond for the faithful discharge of ail 
duties imposed on him either by law or the raies and régulations 
of the department. This section subjects the postmaster to the or- 
ders of the postmaster gênerai. 

Section 3926 authorizes the postmaster to establish a unifonn Sys- 
tem ofregistration for the greater security of valuable mail matter. 
It prOvides that neither the post-offlce department nor its revenue 
shall be liable for the loss of any mail matter on account of its having 
been registered. 

Section 4027 authorizes the postmaster to establish and maintain, 
under such ruies and régulations as he may deem expédient, a uni- 
form money-order System at ail suitable post offices, which shall be 
designated as "money-order offices." This authorization, it is ex- 
pressed in the section, is to promote public convenience, and to in- 
sure greater security in the transfer of money through the mail. 

Sections 3929 and 4041 read as folio ws : 

"Sec. 3929. The postmaster gênerai may, upon évidence satisfactory to 
him that any person is engagea in conducting any fraudulent lottery, glft- 
enterprise, or scheme for the distribution of money or of any reaJ or Personal 
property, by lot, chance or drawing of any klnd, or in conducting any scheme 
or device for obtaining money through the mails by means of false or fraud- 
ulent pretenses, représentations or promises, instruct postmasters at any post 
ofBce at which registered letters arrive, directed to any such persons, to return 
ail such registered letters to the postmasters at the offices at which they were 
originally mailed, with the word 'Fraudulent' plainly wrltten or stamped upon 
the outside of such letters; and ail such lettei-s so retumed to such post- 
masters shall be by them returned to the writers thereof, under such régu- 
lations as the postmaster gênerai may prescribo. But nothing contained 
in this title shall be so construed as to authorize any postmaster or other 
person to open any letter not addressed to hlmself." 

"Sec. 4041. The postmaster gênerai may, upon évidence satisfactory to 
him that any person is engaged in conducting any fraudulent lottery, gift- 
enteiTirise, or scheme for the distribution of money, by lot, chance, or draw- 
ing of any kind, or in conducting any other scheme or device for obtaining 
money through the mails by means of false or fraudulent pretenses, repi-e- 
sentations, or promises, forbid the payment by any postmaster, to any such 
person of any postal money drawn to his order or in his favor, and may 
provide by régulations for the retura, to the remitter, of the sums named 
io such money orders. But this shall not authorize any person to open any 
letter not addressed to himself." 

The sections above cited and quoted vest in the postmaster gênerai 
complète control and authority over the money-order and registered 
letter dei)artment of the postal service. They make every post- 
master subject to his ordera. They also vest in him a discrétion, 
"upon évidence satisfactory to him" that any person is conducting 
any fraudulent lottery, gift enterprise, or scheme for the distribution 
of money, or of any real or personal property by lot, chance, or draw- 
ing of any kind, or in conducting any other scheme or device for 
obtaining money through the mails by means of false or fraudulent 
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pretenses, représentations, or promises, to instruct postmastera at 
auy: poet office at whieh registered letters arrive, directed to such 
persQQ, to return such letters .to the postmasters at the offices at 
whieh; they were madled, after writing or stamping upon the outside 
of STiçh letters the word "Fraudulent;" and ail such letters, when so 
returned, are to be delivered to the writers thereof, under such régu- 
lations as the postmaster gênerai may prescribe. The payment of 
postal money orders drawn to the order of or in favor of any such 
person may be forbidden by the postmaster gênerai upon évidence 
satisfactory to him that any person is engaged in conducting any 
fraudulent lottery, gift enterprise, or scheme as above set forth; and 
the poatnmster gênerai may provide for the return to the remitter 
of the sums named in such money orders. No citizen has a vested 
right to the use either of the registered letter or postal money order 
System. Every citizen has the privilège of both, subject to the dis- 
crétion which is vested in the postmaster gênerai. It is the duty 
of every postmaster to obey the orders of the postmaster gênerai, 
made in pursuance of the statutory provisions above quoted, and in 
the exercise of his discrétion. The question then is whether this 
discrétion can be supervised or controlled by fédéral courts. It 
is not a new question. It was flrst considered in the case of Mar- 
bury V. Madison, 1 Cranch, 137. In that case, at page 166, the su- 
prême court was of opinion that the président is vested with certain 
political power, to be exercised in his own discrétion. Whatever 
opinion might be entertained of the manner in which that discré- 
tion was used, there existed and could exist uo ppwer to control it. 

It has been repeatedly held by the suprême court that a mandamus 
will not lie to the head of à department to enforce the performance 
of an executive duty involving the exercise of judgment or discrétion. 
See Bank v. Paulding, 14 Pet. 497; Brashear v. Mason, 6 How. 92; 
U. S. V. Seaman, 17 How. 225; Gaines v. Thompson, 7 Wall. 347. In 
Gaines v. Thompson it was held that the act of the secretary of the in- 
terior and of the commissioner of the land office in canceling an entry 
for land is not a ministerial duty, but is a matter resting in the judg- 
ment and discrétion of those officers, as representing the executive 
department; and that the court would not interfère by injunction 
more than by mandamus to control it. Mr. Justice Miller, in deliver- 
ing the opinion of the court, reviews the cases f rom Marbury v. Mad- 
ison down. A ministerial duty was deflned in Mississippi v. John- 
son, 4 Wall. 475, as one in respect to which nothing is left to discré- 
tion. In Gaines v. Thompson the court held that an officer to whom 
public duties are confided by law is not subject to the control of the 
courts in the exercise of the judgment and discrétion with which he 
is vested by law. The reason given by the court is that the law re- 
poses the discrétion in the officer, and not in the courts. 

To the same effect are U. S. v. Black, 128 U. S. 40, 9 Sup. Ct. 12, and 
U. S. V. Windom, 137 U. S. 636, 11 Sup. Ct 197. 

In the case now before the court, the postmaster gênerai was au- 
thorized to act upon évidence satisfactory to him. What he did 
under that authorization cannot be regarded as a ministerial act. 
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It was in the exercise of a discrétion, and It cannot be supervised or 
oontrolled by this court. 

The demurrer will be sustained, and the bill diamissed, at tlie coBt 
of the complainant. 



PHiLSBURY et al. v. PILLSBURY-WASHBURN FLOUR MILLS CO, 

Limited. 

(Circuit Court of Appeals, Seventh Circuit November 27, 1894.) 

No. 193. 

t. Unfair Compétition— (jolorablb Imitation op Bband. 

O. A. P. & Co. had for many years been engagea in manufacturlng and 
selling flour which had acqulred a blgh réputation and extensive sale. 
In 1872 they adopted a mark or brand which they applied to the pack- 
ages contalning their flour, consistlng of the name P., the name of the 
place of manufacture, "M., Mlnn.," the letters "XXXX," and the word 
"Best," in large letters of a peculiar design, ail arranged In a circular 
form, surrounded by two Unes of dots, wlth the name P. In a vertical Une 
at each side, the whole being printed in blue, except the word "Best," whlch 
was printed in red. The business of C. A. P. & Co., and the right to use 
Buch mark or brand, were sold In 1889 to complainant, a corporation or- 
ganized and managed by the members of the flrm, whlch continued the 
manufacture and sale of the flour and the use of the mark or brand. In 
1893 défendant L. F. P. commenced, at a small town In lUinois, the busi- 
ness of buying flour and putting it up and selling it in packages on 
which he placed a mark or brand of similar form to that of com- 
plainant, in which the name L. F. P. was substltuted for the name P. 
alone, in the same part of the circular device and in the vertical Unes, the 
Word "Minnesota" was substltuted for "M., Minn.," the letters "XXXX" 
were placed above instead of below the word "Best," which was printed 
In letters of the same size but sllghtly différent design from those on com- 
plainant's brand, the word "Patent" was added, and the Unes of dots sur- 
rounding the oircuiar device were increased to three; the whole, except 
the word "Best," being printed in blue, and the word "Best" in red. Eeld, 
that defendant's mark constituted a colorable Imitation of complainant'a 
mark, manlfestly Intended to dress up defendant's goods in the appear- 
ance of complainant's goods, and mislead the public Into buying them as 
sucb, and that its use should be enjoined. 

B. Same— CoMiNO into Equitt with Clban Hands. 

Sél4, further, that even if the use of the mark by a corporation aetuaUy 
managed ,by a member of the flrm which originally manufactured the flour 
and devlsed the mark could be consldered a false représentation as to tho 
actual makers of the flour, the fact that prior to defendant's commenclng 
business the corporation had begun to stamp ail its pacliages wlth its own 
name, as "successor" to the former flrm, obviated any objection on thla 
ground to complainant's right to an Injunction. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

This was a bill in equity, brought by the Pillsbury-Washburn Flour 
Mills Company, Limited, against L. F. Pillsbury and Ephraim Hewitt, 
to restrain the use by défendants of a mark or brand alleged to be a 
fraudulent imitation of complainant's brand. The circuit court made 
an order granting to complainant a preliminary injunction. Défend- 
ants appeaL 

This la an appeal from the order of the court below passed on the 2d day 
of July, 1894, granting a writ of injunction. and the question la upou th« 
ralldlty of tha restraints thereby imposed. 
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Tlxft,#m-)8|^, by tl»6 ^pellçe chargea tbat the firm of Charlea A. Pillsbury 
& Co. had for many yeàrs beén engàgèd In thé business Of nïanutacturlng. 
puttlnç m shippln^, and spUing flour and operating certain flour mills In 
the cItj>'of4litineap«lis; thatthelr flour had, by reason of Its hlgh and uni- 
form grade and excellence of manufacture, acqulred a great réputation, and 
was known and sold throughout the continents of America and Europe; that 
In 1872 the flrm adopted a trade-name or brand for Identifylng their hlgh 
grade of wbeat flour, which conslsted of a certain device of the words "Pills- 
bury's Best," whlch words and device were printed, branded, and marked 
upon the packages, sacks, and barrels of flour, of whlch bi-and the folio wlng is 
a facslmile: 







24^U)S. 
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The woTds "Pillêbury's XXXX, Mlnneapolis, Minn." were printed in Mue 
Ink, and the word "Best" in red Ink, In large letters, havlng a position 
centrally across the head o£ the barrel or across the sack. ïhat the flour. In 
the sale of -whlch such trade-name was uaed, was flour manufactured at their 
mills from sprlng wheat of a very hlgh grade or quality, the flour being manu- 
factured by the "patent" process, which conslsts in subjecting the grain to 
the opération of successive rollers, whereby the external portions of the 
kernels of the grain are dlslntegrated, removed, and carried away successlvely, 
ao as to leave the interlor or core of the grain, containing the gluten, for 
: dlslntegratlon last, the procesa being to flrst remove the husk of the grain, 
•which is made into bran, shorts, and screenings, and then the exterior coatings 
of starch inside the huils or husks, which are made into a cheap grade of 
flour, and flnally to entlrely and separately disintegrate the interlor or gluten 
of the wheat and make it into a flour comprising from 45 to 50 per cent, 
of gluten and the balance starch. ïhls last-named flour is known as the 
"patent process" flour, and Is of a hlgh grade and quality, highly nutritious, 
produces a whlte and flne quality of bread, and commands a hlgh prlce. It 
waa In connection wlth thla quality of flour that the flrm used the trade name 
and mark descrlbed, as a means of identifylng the orlgin and manufacture of 
the flour by them. 

! By meana^of ertenslve advertislng, and of the excellent quality of their 
product, their: flour became extensively known in connection wlth such trade- 
name, and waa commonly called In the trade "Plllsbury's Beat" and "PIUs- 
bury's Best XXXX" flour, and was ordered and sold under those names, 
whlch bécÉDtteanbstantlve terms iii connection wlth the; word "Pillsbury," 
IdentlfyiHè the bl»nd of flour manufactured, aold, and advertised by that flrm. 

In 1889 the appellee, complainaat below, Was Incorporated, and succeeded 
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to the business ot the flnn of Charles A. Pillsbury & Co., and by pnrchase 
beeame the owner of the property, mlUs, machinery, trade-marks, trade-names, 
etc., theretofore used by the flrm in their business, whlch it thereafter con- 
tinued and now suecessfully prosecutes. The members of the firm of Charles 
A. Pillsbury & Co. beeame largely interested as shareholders in the corpora- 
tion, and Mr. Charles A. Pillsbui-y, who had Personal supervision of, and 
who had built up and established and conducted the business of, the former 
firm, Immediately beeame, continued to be, and is now managing director of 
the corporation, and conducts, controls, and régulâtes Its business to the same 
extent and in the same nianner as he conducted, controUed, and regulated the 
business of Charles A. Pillsbury & Co. The corporation bas continued to use 
the same trade-name and brand upon its product that were used by the old 
firm, and prior to this suit placed upon the sacks containing its flour so 
manufactured and identified by the trade-names mentioned the words "Pillr.- 
bury-Washbum Plour Mills Company, Ltd., Successors to," above the mono- 
gram "C. A. P. & Co.," that had been used by the firm of Charles A. Pills- 
bury & Co. upon thelr packages of flour. 

The bill further charges that In 1893 t>. F. Pillsbury, one of the appellants, 
then residing in the village of La Grange, Oook county, 111., -who has never 
been engaged in the business of mllling or manufacture of flour, fraudulently 
conceived the plan and idea of using, allowing, and selling the use of his 
name "Pillsbury," and of selhng flour with a slmulated trade-name that 
would decelve and fraudulently induce the public to purchase his flour as 
the flour of the appellee, and pursuant thereto began to seU flour and feed m 
this suburban village of La Grange, and for a few months carried on a small 
retall business thereat, purchaslng flour, vehich he put into sacks branded 
wlth the trade-name or trade-mark, a facsimlle of whlch Is as f oUows: 







iO 






L. F. Pillsbury's 

BEST 
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— Thé words "L. F. Pillsbury XXXX," "patent" "Minnesota," belng printed 
In bluelak, and the word "Best" in red ink, and in large letters. 

It Iscb&irged that ttie flour, whlch he purchased from varions dealers, was 
of infetior grade to th© product of the appellee se known and identifled by its 
trade-pame, and that he fraudulently used that name upon the sacks with the 
design and intfent of deceiving the public Into the bellef that the .flour so sold 
by hlm was tjie product of the mills of the appellee; that he was a man with- 
out capital; had no mill, and was never the owner or proprietor of or inter- 
ested in any mill for the manufacture of flour, and that his plEin was simply 
a false and fraudulent scheme to impose upon the public, and to palm off 
his flour as the flour manufactured by the appellee; that in the beginning of 
the year 1894 h. F. Pillsbury ceased to do business at La Grange, and entered 
Into a contract with the appellant Ephralm Hewitt, who was a wholesale 
dealer in flour in the city of Chicago, whereby, for a certain royalty or com- 
mission upon sales, L. F. Pillsbury permits Hewitt to use his false and simu- 
lated brand and trade-name upon barrels and sacks of flour which Hewitt 
may hâve for sale, not of the appellee's manufacture, but purchased from 
varions mills and millers, some of which are not located In the state of Minne- 
sota, and which flour is of a quality and grade Inferior to that of the appellee; 
that the appellants extenslvely advertise and sell flour under the names of 
"U F. PiUsbury's Best," "Pillsbury's Best,!' and "Pillsbury's Best XXXX," 
and hâve entered Into contracts with wholesale and retail dealers in flour 
by which thêy are selling spurious flour put up In sacks and barrels bearing 
the simnlated brand, and dellvered with lie understandlng that the purchaser 
shall resell the same as the true and genuipe flour manufactured by appellee, 
and that sucb dealers hâve succeeded In and are now selling false and 
spurious flour as the genuine "Pillsbury's Best" or "Pillsbury's Best XXXX" 
flour manufactured by appellee, and, because of its inferior quality, at a 
less prlce than the appellee can afford to sell its product 

The answer of the appellants, so far as It relates to their transactions, as- 
serts that L. F. Pillsbury was engaged In buying and selling flour at La 
Grange for some time prlor to the 15th of November, 1893, but for what 
length of time prlor to that date it does not state; that while so engaged he 
Invented a brajiâ or trade-name of which a facsimile bas been exhibited, and 
built up a considérable trade In his brand of flour; that belng in want of 
the necessary capital to conduct the business, and believing that the city of 
Chicago would be a much more désirable point at which to handle flour than 
the village of La Grange, at that date he entered into an agreement with his 
co-defendant Hewitt, to enter Into the business of buying and selling flour, and 
that thereafter they conttaued to sell flour put up In sacks, barrels, and 
packages with the brand thereon of which the facsimile Is above glven. They 
deny that the agreement Is a scheme or device to interfère with any trade- 
mark or brand of the business of complalnant, but "aver and charge the fact 
to be true that they are advised that they hàd the right to make the agree- 
ment, and put up and handle flour as af oresald." They deny that they hâve 
ofCered for sale or sold an article of flour In Imitation of the flour of complaln- 
ant to decelve icustomers or to injure the complalnant, and allège that they "hâve 
always stated; and made known to their customers that said flour so handled by 
them imder sàîd' brand is not the flour of said complalnant, but is a flour put up 
under said brand by themselves, manufactured from Minnesota wheat and 
that said flou*, ta their judgment, is equal to, if not superior to, that sold by 
"PlUsbury-Washburn Flour Mills Company, Limited." They assert that no 
person can be deceived by their brand into the bellef that it is the flour of 
complalnant; that the brand used by them is so dlssimilax to the brand used 
by said comp|ainant that it wlll arrest the attention of the most casual ob- 
server; that )fche formation of the letters In the word "Best" are difCerent, 
and "that the'igeneral arrangement of said brand is so dissimilar from that of 
tbe complalnant that the most casual observer can readily see there Is no 
slmllarity between the devices used by thèse défendants and the said com- 
plalnant" They further assert that one side of the sacks used by them is en- 
tlrely plain, while both sldes of the sacks used by the appellee are covered 
with words, letters, and brands. They assert their right to deal thus in flour 
imder the brand and trade-name which they are using; that the name 
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"Pillsbury" cannot be appropriated by the appellee so as to deprlve L. F. 
PlUsbury of making any lawful use thereof, or placing the flour upon the 
market by the device shown. They allège that ail of the flour put up and 
sold by them Is made of the best quallty of wheat grown in Minnesota or 
adjoining States, and manufactured by millers located in Minnesota, and is, 
in thelr judgment, a flour superlor to that manufactured by the complainant. 

The motion for a writ of injunctlon was heard upon the pleadlngs and upon 
numerous aflidavits, upon which hearing the court below ordered the issuance 
of a writ of injunctlon restrainlng the appellants imtll the final hearing "from 
puttlng up, shipping, and deliverlng any flour in packages, barrels, sacks, 
bags, and other réceptacles bearing the aforesaid trade-mark, trade-name, or 
brand, 'IJxhlblt 1' of said complainant, or any colorable Imitation thereof, 
and from manufacturing, puttlng up, shipping, and dellvering any flour In 
packages, barrels, sacks, bags, or other réceptacles bearing the aforesaid 
trade-mark, trade-name, or brand of said défendant, or any colorable or de- 
ceptive imitation thereof; and from dresslng up flour In packages, sacks, or 
bags so as to resemble the packages, sacks, and bags used by complainant; 
and from selling, palming off, or representing the flour contained In any such 
sack, bag, barrel, or réceptacle as the flour of complainant" 

John P. Hand, Thomas E. Milchrist, and Ben M. Smith, for ap- 
pellants. 

Frank F. Keed, CHarence S. Brown, and Harry K Allen, for ap- 
pellee. 

Before WOODS and JENKŒS, Circuit Judges, and GEOSSOUP, 
District Judge. 

JEîŒINS, Circuit Judge, after statement of the case, deliTered 
the opinion of the court. 

The right of appellees to relief is not rested upon any notion of 
right to or property in a technical trade-mark, but upon principles 
applied by courts of equity in cases analogous to cases of trade- 
marks, where the relief is afforded upon the ground of f raud, which 
in tum rests upon the hypothesis that the party proceeded against 
had deliberately sought to deceive the public, and to defraud another 
by palming off his own goods as the goods of that other. The gên- 
erai principles by which courts are guided in such cases are well and 
correctly stated in Cernent Co. v. Le Page, 147 Mass. 206, 208, 17 
N. E. 304, as foUows: 

"A person cannot make a trade-mark of his own name, and thus debar 
another having the same name from uslng it in his business, if he does so 
honestly, and without any intention to appropriate wrongfuUy the good wlU 
of a business already established by others of the nama Bvery one bas the 
absolute right to use his own name honestly in his own business for the 
purpose of advertising it, even though he may thereby Incldentally interfère 
with and Injure the business of another having the name. In such case 
the inconvenience or loss to which those having a common right to It are 
subjected is damnum absque injuria. But although he may thus use his 
name, he cannot resort to any artiflce or do any act calculated to mislead the 
public as to the identity of the business flrm or establishment, or of the article 
produced by them, and thus produce Injury to the other beyond that which 
résulta from the similarity of name." 

The principle there announced is sustained by high authority. 
Oroft V. Day, 7 Beav. 84; Holloway v. Holloway, 13 Beav. 209; 
Wotherspoon v. Currie, L. R 5 H. L. 508; Thompson v. Montgomery, 
41 Ch. Div. 35; Howard v. Henriques, 3 Sandf. 725; Meneely v. 
Meneely, 62 N. Y. 427; Lawrence Manufg Co. t. Tennessee Manuf'g 
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Co., 138 U. S. 537, Il Sup. Ct 396; ' Ghfemical Co. t. Meyer, 139 U. S. 
540, 11 Sup. et 625; Coats y. ThreM Co., 149 U. S. 562, 13 Sup. Ct 
906. 

We hâve had occasion to consider the subject in Meyer v. Medicine 
Co., 18 U. S. App. — , 7 C. 0. A. 538, 58 Fed. 884, and there asserted 
tlie doctrine as foUows; 

"While the rlght of no one can be denled to employ hls ùame In connection 
with his business, or in connection witli articles of hls own production, so as 
to show the business or product to^be his, yet he should not be allowed to 
deslgnate hls article by his own name In such a way as to cause, it to be 
mistaken for the manufacture or goods of another already on the market 
under tlje same or a simllar natne. Whether it be hls na:-ie, or some other 
possession, every one, by the familiar maxlm, must so use hls own as not to 
Injure the possession or right of another." 

The poiut is settled. Disguise is the princii)le. "No one has a 
right to dress himsélf in cblors or adopt or bear Symbols to which 
he hai no pectliar or exclusive right, and thereby pèrsonate another 
person, for the purpose of inducing the public to suppose either that 
he is that person, or thdt hè is connected with ajad selling tie manu- 
facture of such person, while in reality he is selling his own." Croft 
ji Days-SUp.ra* Disguise, defeats the very end and object of legiti- 
mate compétition, which is the free choice of the public. One may 
not legally use means, whether marks or other indicia, or even his 
own naine; I with the purpose and to the end of selling his goods as 
the goods of another. If such means tend to attract to himself the 
trade that Would hâve flowed to thè person previously accustomed 
to use "thera, their use will be restrained by the law. 

The question is therefore resolvedinto one of fact upon the évi- 
dence Apreàd'î'upon the record whether the means hère employ ed 
expose thé unwary to ;mistake one man's goods for the goods of 
another; whâtter they tend to divert from the appellee and attract 
to the appëllants the l^itimate trade that belongs to the former; 
and whetheï the use of the name of L. F. PiUsbury, as it is hère 
employed; îs not a fraud upon' the rights of the appellee. It is with- 
out doubt true that flour brands are numerous, and the gênerai shape 
and style are necessarily similar, because the packages which con- 
tain the flour are neéessarily oî lilte shape and character. But the 
question is not whether there is a ggneral similarity of the brands 
in form necessitated by the gênerai similarity in the shape of the 
packages which contain flour, but whether hère is such marked sim- 
ulation, and such conduct upon the part of the appellants in the 
marketing and sale of their goods, that lead to the conviction that 
they delibCT£^tely and fraudùlently sought to impose upon the public,^ 
and to palm ofE their own goods as the manufactured product of the 
appellee! We are eonstrained to the conclusion that they hâve so 
done. 

' GoÉsidering flrst thé two brands in question, there appearâ, we 
;thînk/a «tudied atteûipt to simulate the brand of the appellee, and 
a stndied design to in«dïporate in tWe brand of the appellants such 
différences orily as shall, upon close investigation, serve to distinguish 
it from the braiia ol the appellee, which différences would not be 
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observed by the ordinary purchaser. The différences strike ua as 
merely colorable; distinguisliable upon comparison of the two brands, 
but not so to the eye of the purchaser .witiiout opportunity of com- 
parison. The color of the sacks and of the letters in the two brands 
are the same, and the corresponding letters are printed in ink of the 
same color. The word "Best," in ink, is prominently displayed, and 
in substantially the same arrangement in the brand. In the oue, 
the letters in the word "Best" are solid, in the other, with a diamond 
center. In the one, the letters "XXXX" are above and, in the other, 
below the word "Best." In the one, "Minnesota" is substituted for 
"Minneapolis, Minn." in the other. The circle in the one, surround- 
ing the brand, is composed of three Unes of blue dots, and the other is 
of but two lines. The name "Pillsbury" is similarly arranged, at the 
top, within the circle, and on each side of the brand ; and "Pillsbury's 
Best" appears in ink below the circle, the only différence being that 
in the simulated brand the initiais "L. F." are preûxed. But thèse 
différences are not such as would attract the attention of the ordi- 
nary purchaser, the two devices being otherwise alike in détail and 
gênerai effect The question, however, is of resemblances, not différ- 
ences. A test which applies only after the déviations hâve been 
pointed out favors the counterfeit. We think it clear beyond reason- 
able doubt that the simulation is such as to deceive the ordinary pur- 
chaser desiring to* buy the flour of the appellee into purchasing the 
fiour thus put upon the market by the appellauts. We must remem- 
ber, in considering this and like cases, that the purchaser of goods, 
with respect to brands by which the goods are designated, is not 
bound to exercise a high degree of care. A spécifie article of ap- 
proved excellence cornes to be known by certain catch-words easily 
retained in memory, or by a certain picture which the eye readily 
recognizes. The purchaser is required only to use that care which 
persons ordinarily exercise under like circumstances. He is not 
bound to study or reflect; he acts upon the moment. He is without 
the opportunity of comparison. It is only when the différence is so 
gross that no sensible man, acting on the instant, would be deceived, 
that it can be said that the purchaser ought not to be protected 
from imposition. Indeed, some cases hâve gone to the length of 
declaring that the purchaser has a right to be careless, and that 
his want of caution in inspecting brands of goods with which he 
supposes himself to be familiar ought not to be allowed to uphold 
a simulation of a brand that is designed to work a fraud upon 
the public. However that may be, the imitation need only to be 
slight if it attaches to what is most salient, for the usual inatten- 
tion of a purchaser renders a good will precarious if exposed to im- 
position. 

An inspection of thèse brands shows that they are similar in ap- 
pearance and in colors, and from the testimony in the case we are 
satisfled that the brand adopted by the appellauts is not only calcu- 
lated to, but does in fact, deceive the public into the purchase of the 
goods put upon the market by the appellauts as the goods manufac- 
tured by the appellee. We are constrained to the conclusion that 
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'tiie brand of the appellants was gotten up for that spécifie purpose, 
Thé appellant L. F. Pillsbury, prior to the time in question, had never 
beeîi engaged in the flbur business. He evidently was acquainted 
with the brand used by-the appellee. He must hâve known that the 
product of the appellee had acqulred under that brand a high réputa- 
tion in the market, and was of ready sale. He was not, and had 
never been, engaged in toilling, and, so far as we are informed by the 
record, knew nothing about it. He purchased flour from millers, put- 
ting it in sacks, branding the packages with this simulated device. 
He could not reasonably hope to compete in business with the ap- 
pellee. He was of little or no means, residing and trading in a small 
suburban town. He could not hope to purchase of millers and under- 
sell a miller. He could not reasonably expect in that way to obtain 
from the manufacturer a flour of the same quality as that manufac- 
tured by the appellee, and sell it for a less price than was askéd by 
the appellee. The great compétition in the manufacture of flour is 
well known, and the margin of profit must be small. It is only be- 
cause of immense sales that the business can be made lucrative. And 
yet wé are asked to believe that L. P. Pillsbury, without means, with- 
out knOwledge of the business, without business connection, could 
purchase fiour of manufacturera, in small quantities, of like quality, 
if not Bllperior, to the flour of the appellee, yielding the usual profits 
of maatifacture, repack it in barrels and sacks, put it upon the market, 
and, \vith a profit to himself, undersell the appellee in the sale of an 
article which had for years been produced at the Minneapolis mills, 
and had acquired a high réputation and a ready market over two 
continents. We do not crédit the assertion of the appellants that the 
flour* they thus put upon the market was of equal quality to that 
manufactured by the appellee. If it were so, it could make no dif- 
férence in the considération of the question whether, by the use of 
this simulated brand, the purchaser would likely be deceived in re- 
spect to the particular flour he desired to purchase. It is no answer 
to the charge of using a false and simulated brand that the article 
covered by the brand is of a superior qxiality to that which the pur- 
chaser desired to buy, You may not deceive a purchaser for his own 
benefit. The public will not be permitted to be deceived even for 
their own good. 'A purchaser has a right to buy the particular arti- 
cle he desires, and to be protected in the purchase. 

We are forced to believe that the appellants hâve put upon the 
market an inferior article of flour, and in order to dispose of it profit- 
ably to themselves hâve placed upon it this false and simulated brand, 
that it may be sold upon the market as and for the flour manufac- 
tured by the appellee, and thus to obtain advantage to themselves 
from the high repute which the product of the appellee has acquired. 
The record is replète with évidence in support of this conclusion, not 
needed to be hère recalled. We flnd confirmation of the fact in the 
mannèr in which the charge in this respect is met. It is asserted in 
the Mil that the appellants use this simulated brand as a means of 
palming off their flour upon the public as the product of the appellee. 
The answer asserts that "they hâve always stated and made known 
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to their customers that said flour so handled by them under said 
brand is not the flour of the complainants, but is a flour put up under 
said brand by themselves, manufactured from Minnesota wheat, and 
that said flour, in their judgment, is equal to, if not superior, to that 
sold by Pillsbury-Washburn Flour Mills Company, Limited." It may 
be remarked, in passing, that if thèse brands are so dissimilar that the 
"most casual observer" cannot be imposed upon, why assure purch as- 
ers, Wholesale and retail dealers, who are expected to be, and are 
naturally, more careful than a purchaser of a single package, that 
the goods sold were not the product of the Pillsbury Mills? If the 
dissimilarity was manifest, there would seem to exist no necessity for 
such assurance; and yet we are inclined to give credence to the asser- 
tion of the appellants in this respect, and therein we think we dis- 
cover the keynote of this scheme. They sell their goods with the 
false and simulated brand upon them to wholesale and retail dealers 
at a priée below that for which the genuine product of the Pillsbury 
Mills can be purchased by them. They disclose to the retail dealer 
their mode of procédure and their object. They appeal to the greed 
of their customers to purchase au inferior quality of flour thus falsely 
branded with the name of a superior article, that the dealers may 
palm it off as the genuine article. No ingenuity could devise a more 
effectuai way to pirate a good will. In the large, bold, displayed 
words "Pillsbury's Best" and "Pillsbury's Best XXXX" they address 
the gênerai public. In their dealings with middlemen they déclare 
the truth, making them accomplices in the f raud for their share of the 
profit. True représentations in aid of false ones but aggravate the 
fraud. A conclusive case to this point arose in a French court. 
Bardou v. Sabatou, Annales de la Prop., tome 14, p. 140, afQrmed on 
appeal to the court of Paris, Annales de la Prop., tome 15, p. 115. A 
certain paper had for a trade-mark the word "Job." Another manu- 
facturer put on the market a paper inclosed in wrappersof the same 
color, but differing in ornaments. This he thus described : "GUERRE 
A JOB PAPIER TRES SUPEEIBUR. Paris 80 Bue de Eivoli, 
80. TAKE NOTICE— LET NO PERSON BE SUEPEISED. I 
AM NOT THE SAME MARK of the cover which hears the title Job. 
But I guarantt) that I enclose a paper superior to Job hy the addition 
qt hygienic substances." He also issued an advertisement in wiich 
he recognized the distinction between his paper and that of the 
proprietors of the Job paper, challenging them to deny the superiority 
of his. In enjoining him, the court said, ihter alia: 

"Whereas, the lawful compétition vchich sliould exlst between mercliants 
cannot be extended to Include right to talie the distinctive dénomination 
of a rival even for advertisements and circulars, witli the design of diverting 
his custom; whereas, it is manifest that Sabatou, in the use of the name 
•Job,' and in indlcating the superiority of his paper, had no other object than 
to destroy the réputation enjoyed for the paper sold under the tltle of 'Job,' 
and to cause confusion by holding forth the said name; therefore," etc. 
Browne, Trade-Marks, § 398. 

To similar effect is Seixo v. Provezende, 1 Ch. App. 192. We 
hâve said enough to show the manifest character of this scheme. It 
v.64F.no.7 — 54 
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Mis, we thiiik, cleorly within the ppinciple by wMch courts of equity 
■arei^ided,] The appellant Pillsbury bas an undoubtpd right to 
use hisifjfva name in any honeat w^y, but be bas not the pig^t to make 
tbe use «fit hère disclosedj to deceire the public, and to defraud the 
appellee. 

In the Considération of this question we hâve not overlooked the 
caseofiMill Oo. v. Alcorn, 150 U, S. é60, 14 Sup. Ct 151. That was 
the casé, «»f a trade-mark pure and simple, in which it was held that 
one cïinijiOt acquire the right to tbe exclusive use of the word "Col- 
umbia" aSift trade-mark The cpurt, at page 467 (150 U. S., and page 
151, 14 Sup, Qt) of the opinion, observes: 

"I^ Is aâéè sho-wn by the'testlmony in this case that tlie flour manuf actured 
from ^tfeg Wheat, sueh as that dealt in both by the complalnant and the dé- 
fendant», isnçver bought or sold simply on the brand, but usually, if not 
always, by actuel sample; and the proof fàils to éstablish that thé brand of 
tbe appéllees \?às calculaited to mislead, *r did actually decèivè or mislead. 
any ohe Into stijEiposing that the flour of the complalnant was being bought, 
Bo that! it cannoto be sald thab the défendante were peirsQuatlng the complain- 
ant's bj|sfnfss|;by,using such a, description or brand as to le^d customers.to 
Buppbse IJifit.thej were trading wltii thé appëllant" 

ïhiS càsè dties not hold to thé contrary of the prindple which we 
hâve assertèd, but, implièdly at least, àpproves the principle that if 
the brand iliad actually decéived or nrisled, or that one >vas personat- 
ing ânothër's business byusing a description or brand that was de- 
ceptive,' the case would fàll within the principle we hâve stated. 
Thereit àppéated that the flour was not sold or bought on the brand, 
but usually by actual sample ; hère the proof is différent There the 
proof failedtoestablish! that the brand was calculated to mislead or 
deceive; hettê the proof isoverwhelming to the efEect that the brand 
used was deSigaed to nïîslead, and actually did deceive and mislead. 

It is further lirged that the appellee should not receive équitable 
relief, fot the reason that during the flrst years aîter its incorpora- 
tion and àcG[ui^ement of the business it failed to indicate the fact 
of transfer in connection with its useof the trade-name, and that 
thereby it wprked déception upon the public in attempting to pass 
upon them goods purporting to be made by the original proprietors 
of the mills. It is claimed that this fact should avail to the déniai 
of relief, witilin the authprity of Siegert v. Abbott, 61 Md. 276; Part- 
ridge y. Menck, 1 HoW. App. 558; Medicine Oo. v. Wood, 108 U. S. 
218, 2 Sup. et 436. It may well be doubted if this case, upon its 
tacts, f ails within the reason of the authorities cited. Hère the 
transaction was really but the incorpoi^atiôn of the parties who had 
built up and? operated the business and mUls in association with 
others; the supervision,' superintendence, direction, management, and 
«ontrol of thfi'business rénlaining and continuing îtt Mr. Charles A. 
Pillsbury ^.^ inanaging Ôfrector, who had f rom the flrst controUed it, 
and under whose management the product of the mills acquired its 
high réputation. Under such circumstances it may well be said 
that the trade-name continued to assert the truth in its spirit and 
essenccj and jgajîs tnitl^ful assurance tp the public that the flour was 
the gepuinie p^^duot of the Minneapolis mills operated and oontrolled 
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by Mr. Pillsbury, notwitlistanding the légal and technlcal change 
in ownership wrought by the incorporation. Can su eh conduct be 
fittingly characterized as misrepresentation and falsehood, preventing 
relief in equity? But, however that may be, it sufflciently appears 
that prier to this suit the appellee adopted the custom of stamping 
upon its packages of flour, in connection with and immediately pre- 
ceding the monogram of the former flrm of Charles A. Pillsbury & 
Co., the words, "Pillsbury- Washbum Flour Mills, Ltd., Successors to," 
thereby announcing the technical légal ownership of the mills and 
business and the origin of the product. We are therefore of opinion 
that in restraining the unlawful acts of the appellants we should do 
no violence to the principle that "he who cornes into a court of equity 
seeking equity must come with pure hands." We see no occasion for 
the imputation of f raud to the appellee. Afflrmed. 



BUNDY MANUF'G CO. T. COLUMBIAN TIME-RECORDER CO. 

(Circuit Court of Appeals, Second Circuit. December 3, 1894.) 

No. 26. 

Patents— WoRKMBN's Time Recorder— Infeingembnt. 

The BiiQdy patent, No. 482,293, for a workmen's time recorder, in which 
the Impression platen is operated by a checli In the hands of the work- 
men, Is not entltled to a broad construction as a primary invention, and 
is not infringed by the English machine, in which the platen is operated 
by clocliworlî previously wound up. 

Appeal f rom the Circuit Court of the United States for the South- 
ern District of New York. 

This was a suit by thé Bundy Manufacturing Company against the 
Columbian Time-Eecorder Company for infringment of a patent. The 
circuit court dismissed the bill for want of infringement (59 Fed. 
293), and complainant appeals. 

Cornélius W. Smith, for appellant. 
Alan D. Kenyon, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The bill in equity in this case was 
founded upon an alleged infringement of the first, second, fifth, thir- 
teenth, and fourteenth claims of letters patent No. 482,293, applied 
for Marcb 3, 1892, dated September 6, 1892, and issued to William 
L. Bundy, for a workman's time reeorder. The défendant denied 
infringement, but, if the machines which were made by the respective 
parties should be considered to be substantially alike, relied upon 
priority of invention. It manufactures under letters patent for a 
workman's time recorder, No. 461,822, applied for May 22, 1891, dated 
October 27, 1891, and issued to John C. English. A large part of the 
testimony related to the date of the Bundy invention, the complainant 
endeavoring to show that Bundy was the earlier inventor, and to ex- 
cuse any apparent laçk of diligence in the practice of his invention 
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and ià ita présentation to the patent office. Without discussing tMs 
questioù, the circuit court for the Southern district of New York dis- 
missed the bill upon the ground of noninfringement 59 Fed. 293. 
As T(<'è èohçur with the circuit court in both its résulta and its reasons 
thérefor, and as Judge Wheeler's opinion states with clearness and 
succihëtness the vital différences in the mechanism of the two ma- 
chines, and leaves very little to be added by way of further explana- 
tion, we quote his opinion in full : 

"TWs'sijitis brought for alleged inft-lngement of letters patent No. 482,293, 
dated Sepïeaiber 3, 1892, and granted to the orator as assignée of William L. 
Bundy for a workman's time recorder. In tliese macliines, time wheels, witli 
dates to hours and minutes in type on tlieir faces, are moved by clockworlc, 
se as to présent thèse dates synchronously with the clock to an impression 
platen moving on a rock shaf t set In motion by a check on which the work- 
man's number is placed In type sent down a chute In which It is stopped 
near the time wheels; and this number and the time are there printed from 
the type on a strlp of paper passed along imder a ribbon by a blow from the 
platen, and the check is then released and dropped into a réceptacle below. 
Thus the time of inserting the check for beginning or quitting work by the 
workmàn represented by the number on the check Is correctly recorded and 
kept on the strip of paper. Machines for recording the time of workmen by 
printing from types on the faces of time wheels on the tuming of cranks 
or keys existed before this invention. By the method of the orator's patent 
the check, when inserted by force of the workmen, moyes a lever which is 
connected by a rod to a crank arm on the rock shaft, and moves the platen 
away from the faces of the time wheels pgainst the force of a spring, to 
where It Is held until the check In falllng strikes another lever extending 
Into the chute and releases the platen, which by force of the spring and its 
own welght la brought back and prints the number of the check and the time 
on the strip of paper. Five claims are alleged to be Infrlnged, which are for: 

" '(1) In a workman's time recorder, a check. In comblnation with a check 
chute, a lever projecting into It, a rod connected to said lever, a rock shaft, 
and a crank arm thereon to which said rod is connected. 

"'(2) ]n a workman's time recorder, a check, In comblnation with a check 
chute, a lever projecting into it, a rod connected to said lever, a rock shaft, a 
crank arm thereon, to which said rod is connected, and an impression platen 
mounted upon an arm secured to said rock shaft.' 

" '(5) The comblnation, with the impression platen, of a rock shaft, to 
which It is connected, and means to rotate said crank shaft, actuated by the 
Insertion of a check into the check chute.' 

" '(13) In a workman's time recorder, a clock, time vrheels synchronous 
therewith, a rock shaft, and an impression platen connected thereto and 
actuated therebyi in comblnation with à check chute, a rod connected to said 
rock shaft, a lever connected to said rod and projecting Into the check chute, 
and a check operatively engaglng with said lever to rotate said shaft when 
Inserted into said chute. 

'■ '(14) In a workman's time recorder, a.check, a check chute, and a sllding 
^op holding the check upon the printing Une, in comblnation with an Impres- 
sion platen thrown away from the chute by the Insertion of the check into 
the chute, and an arm upon the platen engaging said stop to release said 
cheèt at the samé moment that the irapresslon blow is given by the platen.' 

'*In the defendant's machine the Impression platen is moved on a rock lever 
to Strlke its blow by dockwork separate fromi the time Works, wound up and 
carried by a spring, and set in n^otlon at the right moment for printing the 
numbei and time by the welght of thé Check falllng upon a lever extending 
Into the chute, and connected with this clockwork. The flrst question made 
for the défendant l8 whether this Is an Infrlngement of any of thèse claims. 
Thèse claims do not In themselves refer to the previous description of the 
parts of the machine mentioned in tlieni, but they must be taken as In efCect 
referrlng to the whole of the Instrument In which they belong. Westinghouse 
V. Alr-Brake Oc, 2 Ban. & A. 55, Fefl; Cas. No. 17,450; Bruce v. Marder, 10 
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Fed. 750. In tiiis vlew the several éléments of those claîms are to be consld- 
ered as parts of mechanlsm for bringing the Impression platen Into opéra- 
tion upon the types on the check and tlme wheels at the proper time. If 
the invention had been of a time-recorder as a new thing containing thèse 
parts the claims might cover ail modes of so bringing the impression platen 
Into opération, but as it was not they can cover only substantially thèse 
means. Eailway Co. v. Sayles, 97 U. S. 556. In the machine of the patent 
the Impression platen Is operated by the cheok in the hand of the viforkman; 
in the defendant's macÈine it is operated by the clockwork previously wound 
up. Thls substantial différence seems to run through the whole, and to tàke 
the defendant's machine ont of the scope of ail of thèse claims. In this view 
the several serions questions as to the validity of thèse claims need not be 
examined into." 

The complainant relied upon the alleged fact that its patent was for 
a primary invention and was therefore entitled to a broad range of 
équivalents. Miller v. Manufacturing Co., 151 U. S. 186, 14 Sup. Ot 
310. Upon the character of the invention the question of infringe- 
ment really depended. The complainant's position was that prior 
to the alleged date of the Bundy invention no time recorder existed 
in which, after the insertion of the check, ail the work was performed 
automatically. Other machines existed in which, after the check 
was placed in the chute, printing was effected through lever mechan- 
lsm actuated by a key or a cam or a crank which was operated by the 
workman. This is true, but the resuit which is claimed by the com- 
plainant does not necessarily follow. The "check machine" was not 
one which accomplished an important resuit, or a necessary or a 
greatly desired improvement upon its predecessors, and was not, 
therefore, a broad invention. Bundy's "key machine," patented No- 
vember 20, 1888, by letters patent No. 393,205, was and is, as subse- 
quently improved, a very successful machine. It contains the funda- 
mental idea of his subséquent invention, and, while the check ma- 
chine, which seeks to require nothing of the workman but to drop 
the check into the chute, is an improvement, it is an invention which 
covers only that area of équivalents over which patents for improve- 
ments ordinarily extend. 

Turning now to the question of infringement, in the Bundy ma- 
chine the weight and the momentum of the check, operating through 
a séries of levers, moved the impression platen. In the machine of 
the English patent the falling check rocked a lever, whose dépression 
operated a trip which released the platen. The platen was then im- 
pelled to strike the blow by a spring which had previously been wound 
up. The circuit court correctly defined the substantial différence 
to be that "in the machine of the patent the impression platen is 
operated by the check in the hand of the workman; in the defendant's 
machine, it is operated by the clockwork previously wound up." The 
complainant's counsel urges that the circuit court conflned itself to 
the machine as shown in the English patent, and did not advert to 
the English machine as made and shown in the model, which he 
claims differs from the macliine of the patent in two respects: 

(1) In the patent the wound-up spring impels the platen to strike 
an impression blow, being released for that purpose by a trip which 
is operated by a falling check; while in the machine a trip mechan- 
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ism, operatèd']^ thë falliiig check, Méâteçâ the *otod-Tip spring to- 
swing çr tlïr6;^'|:|ë !|^^^^ back aii(|' ket ii ready to strike its blow; 
and (2) in oraèr io prQyide ineans to strike thp blow, a coËed spring 
is usied, whichiiâ in construction and opération tbe same as the: spring 
in the Bundy ï)atent. If the alléged différence existsj it is not mà- 
terial ùj^JÔn thé' question of infringement. In the patent the pre- 
viously storèd np force in the clockwork impelsthe platen to strike 
a bloWj while in the machine as made the clockwork throws the platen 
back iùW position to strike its blow. The substantial différence 
found by the circuit court still exista, wMch is that in the Bundy ma- 
chine the force of the check alone moves the platen, whereas in the 
Engliàh iflachine the previously stOred up force in the clockwork 
brings the platen into position to strike the blow. The decree of the 
circuit'ifoTii't iè aflarmed, with costs. 



. ; , CABRINGTON V. SILVER & CO. 

i '!' (ClPoult Court, Si D. New York. December 6, 1894.) 

1. ' PÀTKN!rS-;-l?riB'piNGBMENT— ÇhANQB OF JPUNCTION BT NAi;nRAi, Bbeakage. 

ït Ife'Uô ground of à déçree for infrlùgement that the giass chimneys 
In: <îKeén<laiD.t's gàs btoTC bècome broken, and that such stove, if used wlth- 
pujtitfeetâjiRjpey* would Infringe complainant's patent, where the évidence 
is , luiCQBtradipted that , (^fendant never sold a stove without a chlmney, 
and hlis replaeed a gréai many broken chimneys, and there Is no évidence 
that tSê stôvè WaS ëf ér ùsed without a ciiimney. 

S. SAM'JS-i-'SÀS' StOVES— lOTEIlIaEMENT. 

Oarataston's patents, Nos. 419,827, 420,255, for improvements In gas 
stpyea^.the, fundamental princlple of which i» the free radiation of hèat at 
ail polnj;s, and particularly at the. lower portion of the stove, and the 
aVoldklicb 6t upward drafts and çlillnney-like effect above the bumer, 
Beîiî niot 'to be infrlnged by a stove- ûiârkedly similar in appearance, but 
4» laqt'fleslgned, by the use of a glass chimney, to create an upward draft. 

Fiùal'h^àring in eqùity. This was à suit by Anna A. Carrington 

against Spxer & Co., a corporation, for infringement of letters patent. 

The cîMBpiîîinant is tlie owner of two letters patent, granted to James H. 
CarringtOli, for improvements in gas stoves. The first of thèse. No. 419,- 
827, "#&« ^tthted January 21, 1890. The application was flléd November 1, 
1889. The patentée says: "My invention consists of a stove the body of 
which is cproposed of perforated métal, designed for bùrning to the best 
advantage. illuminating or nonilluminating gas. By my invention I ob- 
viate ail (Jéntralizatioû of drafts or curfents of air or'heat, and the heat is 
given free outwàrd radiatioù at ail points, so that thferë" are no jets of air 
drawn inat the base and no chlmney-like efCect above the burner, which 
results fronijconflning the Ijeated air, as with common stoves of this class. 
The top o,fjlje stove is by préférence closed or imperforate to deflect the 
heat putwal'd." He says further that the body of the stove is of per- 
forated Dâetàl^referably shëet Iron— 'and may be from one foot to three or 
more f eel , iU teight The perforations are by préférence small and close 
together. , ,F^roir[,one hundred, to thrq^ . hundred perforations to the square 
inch proiîill^ pe best results. The top of the stove, is without apertures^ 
and serves" tÔ Inttercept thë nsing curteïits of heatedi air and causes them 
to bê déflîeëtéd dôWnward Md outwàrd.!^ Thte burnè* inay be of any ap- 
proved type and is located at the basé àt the stove. The bottom of the stovfr 
consists çf a perforated plate, ; Ther^ : JjSj^practlcally no draft Into the stov» 
except throiigfi this bbttoin plate. Fbr'hlgh stoves a centrally located per- 



CARKINGTON V. SILVER & CO. 855 

forated plate Is^ ùsed to deflect the beat and throw It out more at the base of 
the stove and Intercept upward drafts. This construction allows a full sup- 
ply of air and produces thorough combustion and a full latéral radiation of 
Iieat at ail parts of the body of the stove. 

The claims are as follows: "(1) As a new article of manufacture, a gas 
stove consisting of a base, a hoUow body portion mounted on the base and 
having small lnterstiet;s or perforations extending substantially to its lower 
end, and a burner within the body portion and. near the lower end thereof, 
substantially as set forth. (2) As a new article of manufacture, a gas stove 
consisting of a base, a burner, a hollow body portion inciosing the burner 
mounted on the base, and having smaU interstices or perforations extending 
below the normal level of the flame of the burner, substantially as set forth. 
(3) As a new article of manufacture, a gas stove consisting of a base, a 
hollow body mounted on the base and having small perforations or inter- 
stices extending substantially to its upper and lower ends, a burner within 
the body portion near the lower end tbereof, and a cap cloaing the upper 
end of the body, substantially as set forth. (4) As a new article of manu- 
facture, a gas stove consisting of a hollow body dosely pertorated or inter- 
sticed throughout its length, a supporting base, a perforated or intersticed 
bottom for the body, a burner within the body ad.iacent to the upper side 
of said bottom, and a cap closing the upper end of the body, substantially 
as set forth. (5) As a new article .of manufacture, a gas stove consistin.g 
of a base, a hollow body portion mounted on the base and having small 
perforations or Interstices extending substantially to its lower end, a burner 
within the body portion near the lower end thereof, and a transverse de- 
flector within the body above the burner, substantially as set forth." 

The second patent. No. 420,225, was granted January 28, 1890. The ap- 
plication was filed Noverober 16, 1889. The patentée says: "My invention re- 
lates to certain improvements in gas heating stoves; and it has for its object 
to provide an illumina ted gas stove, or stove in which the reflectioa from 
the flame is made to light up and give a pleasing effect to an llluminated 
transparent sheil placed within the foraminated or woven-wire casing form- 
Ing the body of the stove. It has been common to employ a bright métal 
reflector in gas stoves; but thèse become tarnished, and besides do not pro- 
duce an efîect visible from ail sides of the stove. My invention consists of 
a shell made In the shape of a cône or dôme and formed of transparent 
material, preferabiy of différent colors, so as to form a pleasing and mellow 
glow from the reflected light received from below, and which is visible 
through the foraminated casing from ail sides of the stove, as hereinafter 
fully described." He says further that within the cylindrical casing is an 
adjustably supported transparent shell open at its top and bottom. This shell 
is preferabiy shaped like a dôme or a truncated cône and is made of mica, 
porcelain or colored glass. The light from the burner strilies the inner wall 
of this shell and the illumination thus produced is clearly visible through 
the perforations of the cylinder. This produces a pleasing effect npon the 
eye. The shell, like the deflecting plate of the préviens patent, also serves 
to check the upward passage of heated air and forces it out through the 
perforations below the shell and near the floor. The remaining portions of 
iot air pass through the opening at the top of the shell and are deflected 
through the upper perforations. "In this way the stove is made to heat 
uniformly from bottom to top, an excessive heat at the top is avoided, and 
the heat is kept down in the lower portion of the room, where it does the 
most good." 

The claims are as follows: "(1) In a gas stove, the combination, with the 
foraminated or woven-wire casing and a subjacent burner, of an illuminated 
shell placed above the biu-ner within the circumference of the casing, sub- 
stantially as shown and described. (2) A gas stove having above Its burner 
an llluminated shell surrounded by an outer casing of foraminated sheet 
métal or woven wlre, substantially as shown and described. (3) In a gas 
stove, the combination, with the foraminated or woven-wire casing and a 
subjacent burner, of a cone-shaped or converging shell having Its larger end 
at the bottom and sustained upon the outer casing at or near its middle, 
substantially as shown and described." 
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Th^ ftdlowlns diagmm wlll serre to iUastrate the store of both patents. 

IMPERFORATE CAP. 



ILLUMINATED SH 




PERFORATED DRUWI, 



CAST-IRON BASE 



The défenses to both patents are lack of patentabillty and noninfrlngement. 

H. A. West, for complàineint 
J. E. M. Bowen, for défendants. 

COXE, District Judge (after stating the facts). The fundamental 
principle upon which the Carrington stove opérâtes is tlie free 
radiation of heat at ail points and particularly at the lower por- 
tion of the stove. To produce this resuit the casing is perforated 
from top to bottona with small holes close together and is closed 
at the top with an imperforate cap. In high stoves a deflecting plate 
is suspended centrally in the drum to intercept the heat and throw 
it out at the base of the store. What the patentée wished to 
gain was free latéral radiation at ail points — at the bottom as well 
as the top of the stove. What he wished to avoid was upward 
drafts and chimney-like effects above the bumer. In this distinc- 
tion lies whatever merit there is in the Carrington stove. Its 
novelty consista in departing from, the old method of utilizing up- 
ward drafts by the substitution of mechanism, the principal object 
of which is to destroy such drafts and substitute horizontal radiai 
tion therefor. This proposition is very clearly stated in complain- 
ant's brief as follows: 

"The rapid circulation of air is lOiBallzed at the bottom of the room by 
numberless forced jets, like so many horizontal chlmneys, each jet having 



CAEEINQTON V. SILVEB & CO, 857 

a latéral Impetus causing malnly a horizontal circulation of air instead of a 
vertical circulation as In other gas stoves; that is to say, instead of a chimney- 
lilie vertical column of air ascending to the celling as with common stoves, a 
liorizontal projection of currents is produced by the Carrington stove." 

In view of the conclusion reached upon the question of infringe- 
ment it is unnecessary to discuss the prior art further than to say 
that at the date of Carrington's application gas stores were old. 
They had been known for years, and, in appearanee, were similar to the 
stove of the patent. Perforated bottom plates and drums and bum- 
ers located near the bottom plates were well known. So were drums 
filled with small perforations, in similar structures. A broad con- 
struction of the claims is, therefore, inadmissible. The similarity 
in appearanee between the defendant's stove and the Carrington 
stove is so marked that there is danger of being misled upon the 
question of infringement. An examination of the two structures 
will, however, demonstrate the fact that they operate upon radically 
différent principles. Indeed, the défendant has taken pains to re- 
tain the very features which Carrington denounced as defects and 
endeavored to eliminate by every means in his power. The de- 
fendant's stove is constructed with an interior glass cylinder, just 
inside the sheet-metal casing, extending about three-fourths of the 
distance from the base to the cap. Beldw this glass cylinder the 
casing is perforated as in the Carrington stove, but above it the 
openings are comparatively very large, leaving an almost unobstruc- 
ted passage for the heated air at the top of the stove, after first 
being superheated by a cast-iron radiator located at that point. 
The glass cylinder acts as a chimney to carry the heated air directly 
to the top of the stove and effectually prevents any passage of air 
through the small perforations. The perforations are there to add 
beauty to the stove and protect the glass; not to perform any heat- 
ing function. The stove would operate in precisely the same w^y 
if the lower casing were removed and the upper casing with the 
large perforations made to rest directly on the glass chimney. So, 
too, the opération would be the same if the chimney were omitted 
altogether and the drum made without perforations, except the large 
ones at the top. This is clearly proved by the défendant, and, 
subsequently, admitted by the principal witness for the complainant 
who says: "The Inside glass chimney is carried up to such a 
height that it partially destroys the desired resuit, that of having 
the cold currents of air passing over the flame." In short, Car- 
rington's purpose was to get beat from the bottom of the stove, 
that of the défendant to get heat from the top only. The défend- 
ant may hâve copied Carrington's design but not his mechanical 
arrangement — ^not his principle of heating. 

It is argued that the glass chimneys become broken and that, 
if used without the chimney, the defendant's stove will infringe. 
The answer is that the évidence is uncontradicted that the de- 
fendant never sold a stove without a chimney and that it has replaced 
a great many broken chimneys. There is no évidence that defend- 
ant's stove was ever used without a chimney, certainly none that 
défendant was privy to such use. As the defendant's drum, for 
ail purposes except ornamentation, is without the small perforations, 



86% fBMSai; ttEPOBTEBi vol. 64. 

tjiç; jïls^^iè|}i^î;(éy ëi^^ffi^ clbsé tlieiiv for âll mechaaicaî func-- 
146n^ ifeTOWîb'îlfe held tT|àt tii^ defénclaiit àoeS not iiiMjïge tte plaims 

Of No. 4gt9i827. ■,..:;■ ■;'■"./ ^:, . ,' ,. ;,'■ 

It is,§l8|9i çlieaf th,^t the daims etJ^o. 420,225 are,. not infringed. 
The 4çifiR4ant |4p,e8 not Rsç' â^ s^ell ^^PJj^,pie bùrner. 

The glasf, chiajney ia ijp|; an équivalent for this sheîl,' for it îs not 
coniçal:Pî"i;4ome-shapéd,"it is not adjustable, and it is not sùpported 
op sus{i^%d aho^ve tb^ ibnrner JnVtlie sensé of the patent. Its 
meçhani^alïnnction is tHe direct opposite of that attribufèd to the 
pat;entp4 #cp^l. Neitherj «an it be said that the cast-iron radiators 
at.th^îjljCfP ofthe defendant's stoTè.are équivalents because they 
soinetina«3 beccane red hot The object ôf the Oarrington shell is 
to preT|B]i|t j-tbls maxim^i^i of, beat at tbe top of the stove. Inma- 
terial, positipn, shape ajid ftinction, tjjie radiators are totally différ- 
ent f pputt, tlie siieil of the patent. It foUows that tbe bUl must be 
dismissep^'..^ ";,','. ',..'• 

BONSACE MACH. Cb. y. NATIONAL CIGARETTE 00. 
(Circuit Court, S, D. New ïprk. October 2, 1894.) 

PATENTS—ÏKitJNCTION AGAIN8T iNPRINèEiiÎBNT— MoTION TO PTfHIBH POH COW- 

TMiPT.' ^ •: i; ': . Vj ■.■■'' 

The qpeçtiop whetlier défendant inf rlnges by making a machine diffier- 
ing In sotqie, respects fjrom one preylously held by the court to be an In- 
fringement èàûnot be trled on a motîon to punlsh for contempt, when the 
new machiùë Is' mâdë uàder à patent îssued after the Injunctlon was 
granted. 

This wàa à suit by the Bonsack Machine Company against tbe 
National diçajcette Company for the infringement of certain letters 
patent for çigargitte machines. An ihjunction was heretofore grant- 
ed (63 Fed.,è35),'and a motion is now made to punisb for contempt 
for alleged Tiçlation thereof. 

Duncan & Page, for coanplainant. 
Cowen, Dickerson & Brown, for défendant. 

■'' LACOMBE, Circuit Jfadge. This is a motion to punish for con- 
tempt. When the Suit was originally brought, défendants were 
using a machine which the court bas, after argument, held to be an 
infringement of complainânts' patents. The défendants are now 
using a machine which in some respects differs from the infringing 
machine already passed Upon, and it appears that it is made under a 
patent issued subséquent to the decree. The weight of authority 
is clearly against the proposition that in such a case the question of 
infringement is to be settled on a Tnotion to punish for contempt. 
•The new machine is brought into court with prima facie proof that, 
in the opinion of the patent office, it is patentably différent from the 
machine of complainânts. Whether it is an infringement or not 
should be settled by application for injunction, not for commitment 
for contempt. Bnerk v. ûnhaeuser, 2 Ban. & A. 46.5, Fed. Cas. No. 
2,107; Onderdonk v. Patin ing, 2 Fed. 56S; Wirt v. Brown, 30 Fed. 
187; Trnax v. Detweilar, 46 Fed. 117.. Motion denied. 
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NEW DEPAETURE BELL CO. Y. BBVIN BROS. MANUF'G CO. 

(Circuit Court, D, Connectlcut November 16, 1894.) 

No. 748. 

1. Patents — Loosely Pivoted Bell Striker— Limitation op Claim. 

The Rockwell patent, No. 456,062, for a loosely pivoted bell striker, 
adapted to rotate and wear evenly, should be llmited to the spécifie con- 
struction claimed, since loosely piA^oted bell strikers are old, and are not 
infrlnged by a loosely pivoted bell striker which présents each time the 
same point to the gong. Manufacturing Co. v. Weeks, 9 C. C. A. 555, 
6IFed.405. 

8. Same — Construction of Claim. 

Claim 2 of the Rockwell patent. No. 471,982, for a bicycle bell which 
accomplishes results shown by the preyious art to be desired, is not antici- 
pated by the futile attempts of others, and such patent should not be con- 
strued so narrowly as to be fatal to it. 

% Same— Infringbment. 

Such claim Is infrlnged by a device which, though not identical in struc- 
ture, contains ail the éléments claiined, and opérâtes to perform the 
same function in substantially the same way, the alleged différences of 
opération being merely Such colorable and formai ones as resuit from the 
use of mechaaical équivalents. National Typographie Co. v. New York 
Typoëraph Co., 46 Fed. 114. 

4. Patents— Prtoiî Art. 

The Rockwell patent, No. 471,983, for a bell having a striker arm with 
free rotary movement in either direction, is limited by the previous art to 
the précise construction described and claimed, and is not infrlnged by a 
device which cannot be rotated iU either direction at will. 

B. Same — Division gf Inventions — Construction. 

Where an inventer divides up his invention so as to présent certain élé- 
ments in différent patents, he is thereby "limited to a more strict and nar- 
row construction than might otherwise hâve been necessary" (Electrical 
Accumulator Co. v. Brush Electric Co., 2 O. C. ,A. 682, 695, 52 Fed. 130). 
and the construction of the patents must be in conformity with the self- 
Imposed limitations which are contained in the claims (Groth v. Supply 
Co., 9 C. C. A. 507, 61 Fed. 284, 287; Judd v. Fowler, 10 C. C. A. 100, 
61 Fed. 821). 

6. Samb — Ambkdmbnt. 

A bill of complaint failed to allège any sale of the infringing goods, or 
that the infrlnged goods were marked "Patented," or that the défendant 
had notice that they were patented, but the évidence showed the sale 
of the intringlng goods. An amendment had been oiïered before the hear- 
ing, containing an averment of the sale, the answer containing no averment 
of . want of knowledge, and it appeared that the défendant had actual 
knowledge of the patents and notice of the claim of infrlngement. HeU. 
that the bill may be amended in accordance with thèse facts after issue 
trled and Infringement declared. 

This was a bill in equity by the New Departure Bell Company 
against the Bevin Bros, Manufacturing Company to restrain the 
infringement of certain letters patent, and for an accounting. 

Newell & Jennings, for complainant, 
C. L. Burdett, for défendant 

TOWNSEND, District Judge. This is a bill in equity for an 
injunction and accounting by reason of the alleged infringement of 
patents No. 456,062, dated July 14, 1891, and Nos. 471,982 and 
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471,983, dated March 29, 1892, and ail granted to E. D. Bockwell, 
the tnariàger of and assignor to the coinplainant corporation, aU 
of said patpnts being for improvements in bells. They relate spe- 
cifically to tiié striking mechanism in the class of bells which. give 
forth a continuous ring, thus producing a sound resembling tiiat 
of an electrjic bell. The defendant's bell is adapted for use as an 
alarm bell on bicycles. The défenses interposed are want of patent- 
ability and déniai of infringement 
The single claim of patent No. 456,062 is as foUows: 

"A jîeil striker havlng a ceatral aperture for lopsely pivotlng It to a rotatlng 
hand, and varloua strlking points or surfaces around its exterlor, and adapted 
to be rotated on Its pivot by each blow to brlng to bear a new strlking sur- 
face, substanttally as set forth." 

It aipiftears from the spécification that the object of the patentée 
was to produce a more effective and more durable device for gongs 
and alarm bells. He states that the objection to previous devices 
"bas been that the striker would bécome by constant use wom in 
places; so that the bell wôuld either réfuse to sound at ail or sound 
imperfèctlyj" and that the object of his invention is "to produce a 
strikCT which, on account if its peculiar construction, will wear 
evenly, and for that reason obviate the difficulty named." The 
patentée further says: 

"My iny^tion belongs to that dass of bells In whlch the strlkers are loosely 
carrled ,«n a revolvlng part, and are thrown against the slde of the adjacent 
gong by the révolution of the part to which they are attached." 

The complainant's exhibit "Complainant's Bicycle Bell" comprises 
a circulftr base plate, a raised stationary plate, a gong provided 
with a lug^, and a centrally mounted revoMng arm or striker bar, 
with a gear adapted to receive rotary motion from a pinion with 
•which it meshes. This arm extends nearly across the diameter of 
the gong, and carnes métal strikers loosely held in place by pivota 
extending vertically through central apertures in said strikers. In 
said beU the striker arm is centrally mounted, and is connected with 
a lever and spring adapted to rotate it in opposite directions. But 
in patent No. 456,062 the arrangement shown is that of a striker 
arm supported at one side of the center, and a gong without a 
lug, and the means by which rotary motion is imparted to said 
striker arm through the gearing is not stated. The évidence as 
to the state of the art prior to the date of this patent shows several 
patents for devices whidh produced a similar sound in such bells. 
Patent No. 365,241, granted to Comstock & Buxton, June 21, 1887, 
shows a device wherein a pivoted hammer strikes the gong. And 
in patent No. 386,632, granted to Victor Germain, July 24, 1888, a 
similar hammer strikes a lug on the side of the gong. Patent No. 
428,198, granted to Allen & Goulden, May 20, 1890, shows a ham- 
mer loosely pivoted upon the striker arm so as to permit a recoil 
upon striking the gong. In thèse structures there is no provision 
whereby the hammer or striker is caused instantly both to rebound 
and rotate on its pivot so as to présent a new striking surface. 
It may be aasumed, so far as the évidence in this case shows, that 
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this resuit is new and useful and involved invention. The pat- 
entée furtlier says, in his spécification, as follows: 

"It is necessary for the perfect opération of my machine to bave the strlkers 
tlirown by centrifugal force against tlie Inslde of the gong and to fly back 
Instantly. A space should therefore be provlded between the pivot pin of the 
Btrliser and the arbor, wlthin which the striker may retreat out of the way of 
the gong." 

The défendant claims that this does not recite an advantage 
or object of the invention, but a necessity, which is a limitation 
or restriction, and without which the strikers would not be whirled 
upon their pivots; and that such rebounding stroke was not new, 
and was not claimed as new, in the art. Oomplainant strenuously 
contends that tiiis rebound was one of the features of the inven- 
tion, and that it was new in the art. He claims that the distinction 
between the opération of prior devices and that of the patent in 
suit is that the former strike a dragging and glancing blow like 
that of a flaU, while in the latter the blow is a direct one, with an 
instant rebound. This is true as to the pivoted hammers of the 
Comstock & Buxton and Grermain patents, but not as to the said 
Allen & Goulden patent, in which the hammer is so loosely riveted 
as to permit the striker to rebound upon coming in contact vdth 
the gong. Another patent, — No. 174,754, — granted March 14, 1876, 
to Allen & Lathrop, shows said feature of blow and rebound, and 
may be fairly claimed to also embody in its opération the rotation 
upon a pivot, whereby new striMng surfaces are presented. But, 
as neither the Allen & Goulden nor the Allen & Lathrop bell belongs 
to the class under considération, or embodies the mechanism herein, 
and as the device of complainant is an improvement thereon, 
neither of them anticipâtes this patent The striker of défendant 
is held in place on a revoluble striker bar by pins extending hori- 
zontally from opposite sides of the striker itself, and which move 
in spaces eut in the upturned edges of the striker bar. There are 
no central apertures in the strikers, and no means for adapting 
them to be rotated on their pivots. Centrifugal force causes the 
strikers to slide out on the striker arm. The complainant claims 
that this device was ingeniously contrived to secure the beneflt of 
the Kockwell invention by the use of a mechanical équivalent. It 
wiU be apparent upon inspection of the exhibit of défendants bell, 
and is practicaUy admitted by the expert for complainant, that 
whenever, by reason of centrifugal force, the striker is at the ex- 
trême limit of its outward movement, it will ordinarily présent the 
same point on its surface to the gong, and that it cannot, by rea- 
son of its construction, revolve upon its pivot. The language of 
the spécification and claim shows that the chief object of the pat- 
entée was to secure différent striking surfaces, so as to avoid the 
wear on the striker. This resuit is not accomplished by défendant'» 
device. The question, then, arises whether the claim of this pat- 
ent should be aUowed such broad construction as to cover the means 
by which the direct blow rather than the glancing blow is produced. 

There is nothing in the language of the claim itself wliich can refer 
to this opération, except the words "substantially as set forth.'^ 
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Tfae evia'encé' Shows that the so-calletf "ékctrical effect" in isuch bèlls 
was not new. If tbe patentée beliteved that sucb prior strikers 
weceidefeotive by reason of glaneing, or dragging effeets, anâ tbat 
fee haâ MVented a meana to ôbviatê each defeets, or thafr he bad, 
by ;fii!^'[|pfèJj.tion, produced a bettét eleétrical éfEeçt ttan would 
otïfërwîse bave been possible, or tbe saiae resuit by à 'ïièwstriking 
device, such resuit and means would naturaUy bave been referred 
tb îtf'ffië'Spedâeation uM distinctly Çlàimed. It Is tïue tbat tbe 
pâiténtëëwënlitled to ail tbe bénéficiai usés of bis iùvëntion, wbetber 
gpeèiteàUV Claimed by bîm or not; ' Manufacturiiig G6. t. Eobert- 
sob; eO'Fëd; 900, 904, àiid casés citéd. But in tbé construction oî 
tbe iÈ(^ëiit. it is important t* deteriniiie wbat objëct tbe inventer 
bâd'in'tiev^, and bow he Sougbt to aceomplisb tbkl^ dbject Tbe 
langplïài*è'bï tbe spécification certainlyindicates tbat tbe patentée, 
^11^''^ j^ibposed to produce a more effective and ibore durable 
dévicë,'mi'ln ihind tbe objection as ôtated by Mni, "tbat tbe striker 
wouM'bècome, by cobstant use, tvorn in pla(îës,8o tbat tbe bell 
would éiïbëf refuse to âotind at ail, or sound imperféctly," and tbat 
be piHdiKteëd to obviate it by a" striker operated stibstantially as 
descWbôà. • ïn^ismuch as loosely pifbtëd bell strikërs are not new, 
tbe pâteûjfëe ùiust be libiited to tbë construction claimed by bim. 
Irrespeetiyë of tbe considérations alfeady suggested, ii be intended 
to anbi*ade tbe production -oî; an ôld resuit, nanlelyj an electrical 
sound, by'ne^rûeans, lié sbould bavé indicated wbat wàs tbe new 
means:^ éïiipbyed, and claiMed it A hammer or stiriker wbicb 
sbôtild lly back instantly Was old in tbè art. Tbe patentée in bis 
spécification refei's to tbe class ôf loosely pivoted strikers as old, 
and «tàtës 'tbat tbe serions objection wbicb be prôposëd to obviate 
was def^Ctin sound by leason of tbe wear of tbe strikeï in particular 
places,^ and confines himself, in tbis claim, to a spécifie construction 
whereby à striker, baving a central aperture, was adapted to be 
so rotated on its pivot, by eacb blow, as to bring to bear a new 
strikin^ stlrface. Inasniuch as tbe striker of defendant's device 
bas no ëëntî^ aperture, does not rotate, and does not by eacb blow 
bring to bëi^r à new stHking surface, it does not èmbody tbe inven- 
tion claim,ëd in said patebt, and is not an infringement tbereof. 
Manufacluring Co. v. Weeks, 9 0. G. 'X 555, 61 Ped. 405. 

It is nèit dàimed tbat défendant bas infringed tbe second claim 
of complaiùailt's patent No. 471,982. Said claim is as follows: 

"The cOiabinatlon, wlth a base plate, of a revoluble striker bar, spring- 
aetuated IH bnië direction, a lever operatively coiineeted therewitli, and adapted 
to rotate the striker bar In opposition to the force of the sprinsr, and a gong, 
suJbstantiallj» as set forth." 

Tbe gist bf tbe invention claimëd in tbis case is a combination of 
base plate,' striker bar.léver, spring, and gong, so related to eacb 
other as to-opérate in a certain way, and to secure a certain resuit. 
Tbese elemeftts would manifestly not produce tbe desired resuit 
without bthër mecbanism for rotàting tbe striker bar. Sucb com- 
bination ià Stàted by tbe patentée to be especially designed and 
adapted for a bicycle bell. À geared pivoted lever is conneeted witb 
a spring and rëvOluble striker, and extends beyond tbe base plate, 



NEW DEPARTtJBE BELL CO. V. BEViN BROS. MANUp'Q 00. 863 

so as to be operated by the thumb or finger of the bicycle rider. In 
the opération of thls bell the pressure upon the thumb pièce causes 
the striker arm to reTolre in one direction; and, when the pressure 
is relaxed, the spring causes it to revolve in the opposite direction. 

The défendant bas introduced a mass of exhibits in support of 
the claim of anticipation. Several of the patents, especially those of 
Kirtner, Serrell, Allen & Lathrop, Eddy & Nichols, and the exhibit 
"Starr Bros. Bell of March, 1890," hâve no relevancy in support of 
this défense. The Comstock & Buxton, Germain, and the second 
Allen & Goulden patents, contain some of the éléments of the claimed 
combination, but no oae of them embraces the same organization 
of éléments, or shows the same mode of opération as that covered 
by the daim of the patent in suit The patent of Allen & Goulden 
of 1890 is the only device which has a spring for driving the bar in 
the opposite direction. None of the patents, except that to Serrell, 
show devices adapted for use on bicycles. Some of them are de- 
signed to be tumed by the thumb and Angers, others by pulling upon 
a wire, neither of which opérations would be practicable in the case 
of a rider iipon a bicycle. The device which most nearly resemblea 
that of complainant is British patent No. 2,425, granted to Alfred 
Bennett, June 22, 1877, for a call bell. This patent shows a revoluble 
striker bar, spring actuated in one direction, and a lever connected 
with a horizontally movable rod. Thèse éléments are so differently 
combined and operated, and are adapted to such différent uses and 
purposes, and are so incapable of use in connection with a bicycle 
bell, that the combination does not anticipate said patent. It falls 
within the rule that where a device is neither intended nor adapted 
nor actually used for the performance of certain functions, it is not 
sulBcient to constitute anticipation that it might be so modifled a» 
to accomplish such function. Topliff v. Topliff, 145 U. S. 156, 12 
Sup. et 825; Walk. Pat. p. 54. "If an old device or process be put to 
a new use, which is not analogous to the old one, and the adaptation 
of such process to the new use is of such a character as to require the 
exercise of inventive skill to produce it, such new use will not be 
denied the merit of patentability." Ansonia Brass & Copper Co. v. 
Èlectrical Supply Co., 144 U. S. 11, 12 Sup. Ct 601. The great num- 
ber of patents introduced into this case, ail issued since the British 
patent, shows the amount of inventive skill which has been brought 
to bear upon this class of inventions. If the changes necessary to 
adapt this call bell to a bicycle bell were such as would occur to the 
ordinary mechanic skilled in the art, it would seem as though it 
must hâve occurred to some one during the 14 years of the life of said 
patent. A comparison of the bell with the '"istarr Bros, bell of 
March, 1890," and the "Bevin Bros. Manufacturing Company's bicycle 
bell of December 9, 1890," previously manufactured by défendant, 
shows how crude and imperfect were the latest devices of the prior 
art, and fumishes additional évidence in support of the claim of 
patentable novelty and of utility, which latter cjaim is abundantly 
established by undisputed évidence. This device of complainant 
does not belong to the ciass referred to in Mill Co. v. Walker, 138 
U. S. 124, 11 Sup. et 292, and in Duer v. Lock Ço,, 149 U. S. 216,, 
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13: S^p. Ot. 850, where the patentée, by the exercise of the sMll of 
the artisan, has produ^ed a better article than those wMch preceded 
iil^ or has, by cap^ing forward original conceptions, produced a 
greater degree of improTement; nor does it belong to the class re- 
ferred to in Knapp T. Morss, 150 U. S. 221, 14 Sup. Ct 81, and cases 
there cited, and in Trinintier Co. v. Stevens, 137 U. S., at page 433, and 
U. SnPi.Ct, at page 15Q, where the demand for new déviées, by rea- 
spn of the development of a certain art or manufacture, has been met 
by the adaptation of old and well-known principles and devices of the 
sa^^^neral character to a new use. The mass of évidence oflered 
by dfijeodant shows that-the desired results hâve been accomplished, 
after .repeated and futile attempts on the part of others, by a device 
whiqb',s,ïipon defendant's own showing, is only anticipated by the 
earliest of ail the devices,— the Bennett British patent of 1877 for a 
door bell. Under such circumstances the courts are not inclined 
to givesuch a narrow construction to the patent as will be fatal to 
ît Mannfacturing Co. v. Adams, 151 U. S. 139, 144, 14 Sup. Ct 295? 
Miller V; Manufacturing Co., 151 U. S. 186, 14 Sup. Ct. 310; Eeece 
Button^Hole Mach. Co, v. Globe Bùtton-Hole Mach. Co., 10 C. C. A. 
194, 61 Fed. 958, 962; Smead Wanaing & Ventilating Co. v. Fuiler 
& WarremOo., 6 C. C. A. 481, 486, 57 Fed. 626. Even if complain- 
ant's patent should be limited to the construction shown, includ- 
ing the Other devices, and as applied to a bicycle bell, it is in- 
fringed by défendant The defendant's device embodies aU the 
éléments of the combination covered by the second claim of said 
patent It is true that in the patent in suit the base plate is sta- 
tionary, while in the defendant's device it is caused to rotate, and 
that the levers are dififerently arranged in the two devices. ' But in 
each case the différent parts operate to perform the same functions 
in substantially the same way, and the alleged différences of opéra- 
tion are merely such colorable and forinal ones as resuit from the 
use of mechanîcal équivalents. National Typographie Co. v. New 
York Typograph Co., 46 Fed. 114. 

The single daim of patent No. 471,933 is as follows: 

"In bell mechanlsm, the combination, with a frame and gong and lug upon 
the gong, of a centrally pivoted piuion looscly mounted on a central post on 
the frame, and having an arm upon one side, strlkers upon the arm, and 
mechanism for communlcatlng motion to it through the plnion, substantially 
as set f orth." 

The object of the invention was "to produce an improved bell that 
can be operated without the use of springs of any kind, and can be 
caused to émît a continuons ringing sound resembling that of an 
«lectric bell." Complainant's exhibit "Complainant's Door Bell," 
constructed in accordance with the spécifications of said patent, 
shows a knob with a square shank secured within an escutcheon on 
the outside of an object, such as a door, and connected with a spindle 
on the inside of such door. Upon this spindle is a cogwheel, by 
which motion is communicated to a centrally mounted revoluble 
striker arm carrylng loosely pivoted strikers. There is also a gong 
provided vrith a lug. The device may be operated in either direc- 
tion by a tum of the knob. It will be seen that this construction 
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shows tte loosely pivoted strikers claimed in patent No. 456,062, and 
the centrally mounted revoluble striker arm described, but not 
claimed, in patent No. 471,982, and substitutes, for the lever and 
spring therein claimed, mechanism whicb dispenses with said spring 
device. Similar mechanism, similarly operated, is shown in patent 
No. 460,347, granted to Allen & Goulden, April 14, 1891, for door 
bells. The Bennett patent for door bells, already considered, shows 
such a centrally mounted revoluble striker arm. The spring, how- 
ever, in the Bennett device, prevents its being operated in either di- 
rection at will. The striker arm of the said Allen & Goulden patent 
may be revolved in either direction at will, but it is not centrally 
mounted. The state of the art, therefore, requires that the patentée 
be limited to the précise construction described and claimed, and 
which includes the free rotary movement of the striker arm in either 
direction, and the mechanism for communicating such motion to the 
striker through the pinion. The defendant's device cannot be rotat- 
ed in either direction at will; it is only adapted to bicycle bells; 
it is operated by means of a lever and spring device copied f rom that 
claimed iîi patent No. 471,982; and, except for its adaptation to a 
bicycle bell by the inf ringement of 471,982, it more nearly resembles 
the Bennett device than that of complainant. Patent No. 471,983 
is intended for and is adapted to stationary bells to be used on doors. 
It is specially designed so as to dispense with the necessity of using 
the device claimed in No. 471,982. Westinghbuse v. Air-Brake Go., 
59 Fed. 581,607. 

Varions suggestions are made in support of the claim of novelty 
in the centrally pivoted swinging arm. Thus it is said that the arm 
must extend almost across the inside of the gong, and be adapted 
to swing around its entire diameter. But the Bennett patent shows 
the arm swinging around the entire diameter of the gong, and it 
surely would not require invention to duplicate said arm by extend- 
ing it in the same way on the opposite side. The Bennett strikers, 
it is true, are différent, but the spécifie striker described in this pat- 
ent is not, and could not be, therein claimed, because it had been 
already described and claimed in 456,062. The fact that the arms 
are differently mounted does not aflect the practical identity in 
construction and simUarity in function and opération. The con- 
clusion reached from thèse considérations is that the défendant has 
not infringed patent No. 471,983. 

It sufficiently appears that Eockwell was the first inventor of 
valuable improvements in bell mechanism described in the patents 
in suit. That his device is usefid is admitted; that it marked a 
decided advance in tbe art is proved. And it may be f airly assumed 
that a former employé of complainant, — Hathaway, — having ac- 
quired a knowledge of the inventions covered by complainant's pat- 
ents, has inequitably attempted to appropriate them for the beneflt 
of défendant But the détermination of the questions involved in 
the interprétation of the spécifications and claims of the patents in 
suit dépends upon settled principles of law. Tbe public has an in- 
terest not merely in the resuit of this litigation, but it has a right 
v.64F.no.7 — 55 
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to âeDawâi that such coBstruction and interprétation shall be guided 
by Hniform principles. The inTentions covered by said patents em- 
body a comblnation whiph comprises certain new déviées and certain 
old devfees in novel combinations, and adapted to new pnrposes. 
lînttbe patentée bas so di^^ded up bis invention as to présent only 
certain ^emçnts of th^e combination ip each patent, and is therefore 
limited to a more strict and narroAv construction than might otber- 
wise baye been necessary. As was said by the circuit court of 
appea}s in the case of Electrical Accumulator Co. v. Brush Electric 
Co.,,2 p. Ç, A. 682, 695, Ç2 Fed. 130| , 

"Wli^<i,.one Inventor, makes a generic invention, and also subordlnate 
spedïfic ijttyentlons, a,rid présents the ■whôle séries In a set of contemporaneous 
applicàtîo'ns, the patentée nitist not te ehabled, by an ingénions use of gênerai 
terms, to ânlarge the boilnâarles of each invention to extend each Into the 
bord^S; pf anothier, and o|>jlain a séries of overlapplng patents." 

I anâ not xinmindfol 6f the prineiple already referred to and ap- 
plied în tîie considération of patent No. 471,982, ùpon tbe assumption 
tbàt the invention of the patentée is in a certain sensé of a primary 
character, and therefore the claims of thé patent should bave a 
libéral construction. "This just prineiple is onè that is well recog- 
nized, but another prineiple is at the présent stage of the patent law 
of é<iùàl force, which is that the construction of the patent must be 
in coriformîly with the selfrimposed limitations whieh are contained 
in the Claims." Oroth v. Supply G!tf.s 9 G. C. A. 507, 61 Fed. 284, 287; 
Judd T. Powler, 10 0. Oj A, 100, 61 Ped: 321. 

In regard to patent No. 471,982, which is held to be valid, and to 
bave been inf ringed, it is claimed that no damages can be recovered, 
because the bill of complaint fails to allège— First, any sale of the 
infringing goods; or, second, that the complainant's bells were 
marked "Patented," or that défendant had notice that they were 
patented. Inasmuch as the évidence shows the pale of the infring- 
ing goods, and before the hearing an amendment was ofEered contain- 
ing an averment of sale, it does not seem that any injustice would be 
done to the défendant if the court, in its discrétion, should permit 
such amendment. The défendant cites the récent case of Dunlap 
V. Schofleld, 152 U. S. 244, 14 Sup. Gt. 576, to support its second 
elaim. The answer eontains no averment of want of knowledge. 
The défendant "who relies upon a want of knowledge upon his part 
of the actual existence of the patent should aver the same in his 
answer." Sessions v. Eomadka, 145 XJ. S. 29, 12 Sup. Ct, 799; 
Winchester Repeating Arms Co. v. American Buckle & Cartridge 
Co., 54 Fed., at page 711. The proceedings between Eockwell and 
Holadayand the correspondence between the parties show actual 
knowledge of the pate^tp on the part of défendant, and notice of the 
elaim of inlringement; The complainant, therefore, bas the right to 
amend. / iiet the ailegatiops of the bill be amended in accordance 
with the facts found upçn this point, with leave to the défendant to 
be heard thereon, if i|;so desires, within two wedts from the date 
of the filing of the ppinion. If the défendant does not wish to 
be heard, let a décret be entered for an injunction against the in- 
f ringement of patent, Np- 471,982, and for an aecounting. 
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PBTBESON et al. v. SCHULZB-BERGE et aL 

(Circuit Court of Appeals, Second Circuit December 3, 1894.) 

No. 14. 

Bill of Lading— Exemption from Liabilitt — Personal Négligence. 

Claimants' steamship was in collision, off the' Bnglish coast, wlth an- 
other vessel, and proceeded to London for repairs, wMch were made under 
the supervision o£ her owners. While making repairs it was found that 
part of the cargo in the fore-hold had been damaged by the shock of the 
collision, and required reconditioning. No examinatlon of cargo in the 
after-hold was made, but the steamship proceeded on her voyage across 
the Atlantic. The packages ot a part of the cargo in tbe after-hold were 
so damaged by the collision that their contents were lest during the voyage 
across the Atlantic. Hdd, tliat the owners, having had charge of the 
repairs, were personally négligent in faillng to examine the cargo In the 
after-hold while making the repairs, and were liable for its loss, notwlth- 
standlng a clause In the bill of lading exempting them from liability for 
neglect of their servants, collision, and other dangers, but saying nothlng 
about Personal négligence. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This was a libel by Paul Schulze-Berge and others against the 
steamship Gruildhall (Peterson, Tate & Co., claimants) for damages 
to a part of the cargo of the steamship, consigned to libelants. The 
district court rendered a decree for the libelants for $961.21. 58 
Fed. 796. Claimants appeal. 

J. Parker Kirlin, for appellants. 
Wilhelmus Mynderse, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The libelants are consignées of 250 
barrels of alizarine, shipped from Rotterdam by the Guildhall. The 
shipment was stowed in the between-decks of No. 4 hatch, whicb 
was one of the after-hatches of the vessel, and came within 18 
inches of the upper deck. Some 20 or 30 baies of straw were stowed 
on top of them. The Guildhall was a British stekmship, hailing from 
Sunderland, England. She sailed from Eotterdam, October 15, 1892, 
with a miscellaneous cargo, bound on a voyage to New York. At 
about 5 a. m. of October 16th she was in collision with the English 
steamer Mira, about four miles to the westward of Dungeness. The 
claimants concède that the Guildhall was in fault for the collision. 
Her captain had joined the vessel at Sunderland, before she sailed 
thence to Rotterdam, and from that day until he fell overboard, on 
October 17th, and was drowned, he was, except for a few hours, con- 
tinuously intoxicated. The Guildhall was damaged about the bow, 
so that her fore peak fllled with water, and she put into London, 
October 17th, for repairs. It was found possible to eiîect thèse with- 
out going into dry dock, by discharging about half the cargo in the 
No. 1 and No. 2 hoVds, so that the bow rose ont of water. It was 
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tàen foand that, besides damage by water, some of the cargo thus 
diseharged was damaged by the shock of the collision. It was re- 
conditioned and reshipped. The Guildhall arrived in New York 
November 23d, after a very tempestuous voyage. The casks contain- 
ing the Sdizarine were strong and heavy, bound with iron bands. Up- 
on discharging the shipment in New York, nine of the casks were 
found damaged. Two of them had lost their heads, or portions of 
their heads, and the contents of those two were entirely lost. Seven 
of them had their cKlne hoops shoved on the head, and, the casks 
thus becomihg loosë by reason of the staves starting, most of their 
contents had gradually dripped or leaked ont The eyidence as to 
the condition of the nine casks leaves no doubt in our minds that the 
shoelk Of the collision cansed a shifting of that part of the cargo fore 
and àft I Cargo stowed in the between-decks, as both the chief mate 
and the second matç testifled, was more liable to damage by shock 
than that in the lower hold, the.^eater part of the shock being on 
thé upper part of the ship. In conséquence of this shifting, thèse 
casliS "teléscoped," heàds were ctàcked or broken, and hoops were 
Btàrted; but the actual loss of alizarine occurred mainly by graduai 
subséquent leakage, not during the 24 hours from Dungeness to 
LondOn, but in the voyage across the Atlantic, when the tempestuoua 
weather produced an unusual amount of pitching and roUing. There 
is nothfcg to show any insufficiency in packing or in strength of 
packages. 

The biil of lading under which the cargo was carried contained 
the follôifing ekceptilons: 

"The act of God, * * • losa or dama«e resulting from any of the foUow- 
Ing causes or périls, namely, vlz.: Insufficiency in packing, or in strength ot 
packages, » • ♦ ofbreakage, * • * neglect, • * • default or errer in 
judgment of the master, mariners. englneers, or others in the service of the 
owners, * * * collision, » • * périls of the seas, rivers, navigation, or 
othei^'Wlsè, of whatsoever nature or kind, and howsoever caused. * « • The 
rights of parties in relation to the carrlage and delivery of the said gooda 
and otherwise under the blU of lading shall be govemed by English law, ex- 
cépt that gênerai average shall be adjusted accordlng to York-Antwerp Rules, 
1890." 

The claimants contend that this clause in the bill of lading relievea 
them, from liability for the loss of the alizarine. It is not necessary 
to enteir into a discussion of the questions of law, which hâve been 
argued at great length, as to the validity of such a stipulation, in- 
serted by a common carrier in a bUl of lading, when the carrier uû- 
dertakes to deliver the cargo saf ely hère, and the stipulation is valid 
in the country in which it is made, and in that to which the ship 
belongs. It is not contended that it exempts the carrier from his 
Personal négligence. In the case at bar it is expressly admitted by 
formai stipulation that "the steamer was repaired and dispatched 
from London under the supervision of her owners." Had the damage 
to the vessél been extemal only, and such as could be repaired with- 
out discharging cargo, it might f airly be contended that there was no 
négligence in the failure to remove the hatches and examine into 
the condition of the cargo, in order to see whether some unexpected 
damage had resulted from the collision. With the Guildhall, how- 
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ever, when cargo was removed from the two forward holds in order 
to effect the repairs to the hull, it was found that the collision had 
caused damage to several of the packages contained therein of such 
a character that, although slight then, it would in ail probability 
become serions if the voyage was further prosecuted without re- 
conditioning the packages. When such a resuit of the collision, al- 
though unanticipated, was brought directly home to the knowledge 
of the owners, they must be held négligent for not inspecting, even 
by such examination as could be given without breaking bulk, the 
packages in the after-hold, whlch were stowed in the between-decks, 
a place which the évidence shows was sensitive to the shock of a 
collision. The proof shows that such an examination as could be 
secured by removing the hatch and some 20 or 30 baies of straw 
would hâve shown that some of thèse 9 casks of alizarine were 
so damaged by shifting or telescoping as to require reconditioning 
before proceeding on the voyage. And the breaking out of thèse 
casks for that purpose would no doubt hâve revealed the condition of 
the others. As the bulk of the damage was caused by this faUure 
to recondition, and the neglect so to do occurred when the vessel 
was under the supervision of her owners, we concur with the district 
judge in the conclusion that the exemptions are insufftcient to ab- 
solve them, even if treated as valid, and applied according to English 
law. The decree of the district court is afflrmed, with interest and 
costs. 



HASTORF V. MAyOR, ETC., OF CITY OF NEW YORK. 

(District Court, S. D. New York. November 14, 1894.) 

MoOBiNG TJnsafe — GoiNO Adbift — Akchob Entanglbd bt Chain — Négli- 
gence— Winteb ICB. 

Upon the facts, It being found that the libelant's scow, in charge of the 
défendant and moored to a stalle boat, went adrift with the stake beat, 
because the anchcr of the latter had become partly unserviceable from 
being entangled with the chaln through failure to examine and straighten 
out the chaln after the winter's Ice: Beld, négligence of the défendant, 
for which it was answerable to the plaintlff In damages. 

This was a libel by Albert H. Hastorf against the mayor, etc., 
of the city of New York, for damages to libelant's scow. 

Stewart & Macklin, for libelant 

William H. Clark, Corp. Counsel, and James M. Ward, Asst Corp. 
Counsel, for mayor, etc. 

BROWN, District Judge. On the night of the 20th or 21st of 
April, 1893, the permanent stake boat in Gravesend Bay used by 
the défendant as a place for tying up scows before they were taken 
to the dumping grounds at sea, drifted from her mooring during 
a northeast gale, carrying with her several beats attached to her, 
including the libelant's scow Arcadia, which in conséquence waa 
damaged by strandiag on the Staten Island shore. 

The évidence shows that the scow had been used for thèse pur- 
poses for several years; that she was provided with heavy anchors, 
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'i*lî«h[^ii«flî»»riiBàtiiered many stoims; without driftingi whenat least 
au eqnàl' numbiërof boats had been attached. I hâve no doubt tbat 
the anchors #ére sufflcient, and would not hâve dragged, bad tbe 
aiichors been iiî:ppoper positlon| as tbe gale was notbne of extrême 
severity, beill^certainly lésai swere tba» mainy wbicb the scow 
must bave pasied through witheut <îriftmg. 

The only rational explânatién, I tbink, is that the position of the 
anchors had not been propèrly : examined and adjusted after the 
outflow of tbe iee 'of the precéding Teinter; that there had been 
sucb drifting of the scow caused by the ice as to bring the two 
anns of the abehor fastenings so much in line with the chain lead- 
iiag f rom the swivel to the scow, that upon the swinging of the 
scow with tlie daily Changes of tide, the chain became entangled 
with the flukes of the anchors so as to diminish greatly their, hold- 
ing î>ower. When the scow's anchors were ■ examined after the 
scoW had drifted a considérable distance, the chains were found 
thtis ehtangled. This circurttstance does not make it absolutely cer- 
tain that the chains were thus fouled before the scow drifted, as 
there was more or less swinging of the scow at her anchorage after 
she had drifted, and before she was picked up and the anchors ex- 
âminted. But the description of the completeness of the tangle 
seemsto point to a longer |>eEiod during which the anchor chains 
W^e swinging about the fluketethan the internai of a couple of days 
after she drifted. 

The testimony shows that reasonable prudence required that a 
scow moQred for such purposes, and in that manner, should hâve her 
anchors and their position carefully examined after each winter 
season's ice; and no such examination was made in the spring of 
1893. There is also testimony by the witness who moored the scow 
that he dbserved that she had drifted Some. Comment bas been 
teade by counsel upon the fact that this witness would not specify 
how Inuch he considered she had moved; but in the absence of 
bearlJigs by which aiiything deflnite could be stated, it would be 
too much to refuse any credence to the witness' testimony upon 
such grounds, in the absence of any accurate bearings by which any 
deflnite distance could be estimatçd. No other adéquate cause of 
driftilig is suggestedy' ^aye the possibility that the storm at Graves- 
end Bay may bavé bbên much more violent than the records show 
it was at the office of the weather bui'eau in the Equitable Build- 
ing, Whete it did notappear to exceed common gales. It is further 
suggested that if the anchors had been thus entangled, similar drift- 
ing should bave been expected in two storms which occurred in 
the early part of the same month, which from the records of the New 
York Weatthei" bureau had an equall force of wind. But thèse con- 
sidérations Seem to tae of little weight The fouling of the chains 
would nâturally inoreaâe with time, and tieir holding power be 
cOntihually diminishlng; and in the storms in the early part oî 
April, not only was the fouling prbbably less, but there is no suffl- 
cient means of comparing the positions, number and weight of the 
boats on theee différent occasions. 

In the absence of any other reasonable explanation I am con- 
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strained to find that the dragging arose from the neglect of the 
défendant to examine the anchors and see that they were in proper 
position after the preceding winter's ice, as the évidence showed to 
be necessary. 

Decree for the libelant, with costs, and order of référence to com- 
pnte the damages. 



THE ALLIANCA. 

COMMERCIAL UNION INS. CO., Limited, T. PROCEEDS OF THE AL- 
LIANCA. 

(District Court, S. D. New York. November 26, 1894.) 

GENERAL AVERAGE— JeTTISON— No LiKN ON ShIP FOR CaRGO'S ShARE— LaCHE» 
— MOBTGAGEB. 

The owner of the steamsUip A. having collected In 1891 from cargo 
owners the amounts imposed on them by a gênerai average adjustment 
for a Jettison: Eeld (1) that a lien on the ship in behalf of the insurer 
of cargo jettisoned is limited to the ship's own share, as adjusted, and does 
not extend to sums collected by the ship owner from the owners of cargo 
sared; (2) that no action for a gênerai average charge is malntainable 
until an average adjustment is made, though the lien therefor was pre- 
viously inchoate; (3) that there having been great delay in completing 
the gênerai average adjustment, and a loss of the bill of lading as a neces- 
sary voucher, the delay of about nine months after the libelant had notice 
of the adjustment was not such lâches as to bar itis lien as against a mort- 
gagee of the ship claiming the proceeds, 

This was a suit by the Commercial Union Insurance Company, 
Limited, of London, to enforce a claim for gênerai average against the . 
proceeds of the steamship Allianca. 

Butler, Stillman & ïïubbard and Mr. Mynderse, for libelant. 
Carter & Ledyard and E. D. Baylies, for Atlantic Trust Co., mort- 
gagee. 

BROWN, District Judge. The above libel was filed to recover a 
sum due for gênerai average on account of the jettison of 100 cases of 
turpentine from the steamship Allianca during her voyage from this 
port to Eio de Janeiro in June, 1889. The cause bas been submitted 
upon an agreed statement of facts, from which it appears that the 
libelant Insurance company, as insurers, had paid Crossman & Co., 
the shippers and owners of the goods, for the loss of the turpentine; 
that the turpentine was shipped under a bill of lading which . \- 
cepted losses arising from périls of the seas or jettison; that thy Jet- 
tison was a proper one, under the circumstances of the A'oyage; that 
an adjustment of the gênerai average against ship and cargo was 
made after the arrivai of the ship at Eio, first, by Johnson & Higgins, 
adjusters at this port, which, with certain corrections, was af terwards 
adopted and adjusted at Rio, and completed there on May 16, 1891; 
that the whole average amount payable on account of the jettisoned 
turpentine was |533.69 ; that the United States & Brazil Mail Steam- 
ship Company, the owner of the Allianca, upon the arrivai of the 
vessel at Rio, took an average bond from the cargo owners for the 
payment of their shares when adjusted, and subsequently collected 
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substaatiaHj ail the amoùnts payable by the cargo according to the 
adjustment, amounting to about one-half of the whole average; that 
thé steamship company became insolvent in February, 1893 ; that the 
libelant claims by subrogation the amount of average payable to 
Grossman & Oo. on aceount of the goods jettisohed; that varions 
steps were taken from time to iime by letters of inquiry of the agents 
of the assured at Rio, urging attention to the matter and to procure 
payment of the claim; but that through the loss of the bill of lading, 
which had been previously forvs'arded thither before the adjustment 
was completed, and apparently through some dilatoriness in the pro- 
ceedings on the part of those agents at Rio, no légal steps were taken, 
nor was any proper présentation of the claim with the necessary suit- 
able documents made to the Brazil Company, prior to its failure in 
February, 1893; that in December, 1889, the Atlantic Trust Com- 
pany becçime a mortgagee of the steamship AUianca and the other 
property of the said steamship company, as security for the bonds of 
the company issued to the amount of |1,250,000, which were there- 
after negotiated and are still outstanding; and that at the time of the 
exécution of said mortgage and the issue of bonds, the trust company, 
and the owners of the bonds secured by the mortgage had no knowl- 
edge of the jettison above stated; that the libel herein was flled on 
the 30th of June, 1894. , 

Although the Allianca and the steamship company, her owner, were 
not liable for the act of jettison itself, (Lawrence v. Minturn, 17 How. 
100,) the ship remained bound to contribute its proper share of aver- 
age, as the same should be afterwards properly and legally adjusted, 
so as to indemnify the owner for the property that had been lawfuUy 
jettisoned for the common beneflt of ship and cargo. The pro rata 
share thus legally charged against the ship in gênerai average, be- 
came also a maritime lien upon her, in favor of the owner of the tur- 
pentine, and of the libelant, by subrogation. Dupont v. Vance, 19 
How. 162, 168-172. It bas also been adjndged that had the master 
upon the arrivai of the ship at the foreign port neglected to take a 
proper average bond from the cargo owners in the interest of the 
property jettisoned, whereby the remedy of the owner of the property 
jettisoned might be lost or imperiled, such an omission would be a 
breach of a maritime duty owed by the master to the property jet- 
tisoned, which would make the ship responsible for the shares pay- 
able by the cargo. See Heye v. The North German Lloyds, 33 Fed. 
60, and cases there cited. Strang v. Scott, 14 App. Cas. 606; Crooks 
V, AUan, 5 Q. B. Div. 38, 42. 

There was no such neglect, however, in the présent case. The aver- 
age bond was taken, and the shares payable by the cargo were some 
time afterwards collected by the carrier company for the beneflt of 
those interested. As respects this part of the claim, plainly there 
was not originally any lien upon the ship. Each was chargeable only 
for its pro rata share (Strang v. Scott, supra) ; and there was no breach 
of duty by the master in the delivery of the goods saved, since a proper 
bond was taken, and the ship's duty was thereby wholly performed 
as respects the cargo delivered. I do not think the long-subsequent 
collection of average by the ship owners from the consignées created 



THE ALLIAKCA. 873 

any new and additional lien on the sMp for the cargo's share; or that 
it made the ship, in efifect, a guarantor of the continued solvency of the 
steamship company for the libelant's beneflt. I cannot flnd, there- 
fore, that any lien ever attached upon the Allianca in respect to the 
shares of average payable by the cargo, and af terwards collected by 
the steamship company; and I therefore cannot sustain any claim 
against the proceeds of the Allianca for the share of the gênerai aver- 
age paid by the cargo owners to the Brazil Company. 

As respects the ship's share of the gênerai average charge, viz., the 
sum of 1264.80, it is contended by the counsel for the trust company 
that the lien of the libelant has been lost by lâches. But I do not 
think the circumstances are sufficient to sustain this contention. Al- 
though the jettison that gave rise to the lien happened before the 
mortgage was executed, the average was not adjusted, nor was any 
claim upon the ship capable of enforcement, until nearly a year and 
a half af ter the mortgage was given. Up to that time the lien was 
inchoate only, and there were no lâches. 

In the several cases cited on behalf of the mortgagee, the lien was 
perfected and capable of enforcement before the mortgage was given, 
which was not the case hère. See The Bristol, 11 Fed. 156, and cases 
there cited; The C. N. Johnson, 19 Fed. 782; The Théodore Perry, 
Fed. Cas. No. 13,879. From the time the average adjustment was 
perfected until the failure of the company in February, 1893, was a 
year and about nine months. As regards this delay it is to be ob- 
served, that the final adjustment was in a distant port; that there 
had been great delay by the steamship company, first in preparing 
the adjustment in New York, and afterwards in Brazil in changing 
and completing it; that the libelant's claim had originally been for- 
warded to Brazil and presented with great promptness, and the bill 
of lading, as the proper voucher, sent there to substantiate the libel- 
ant's right; and the loss of the bill of lading seems ascribable in part 
to the great lapse of time before the average adjustment was com- 
pleted; that there is no évidence of any notice to the libelant that the 
average adjustment had been completed until about May, 1892; and 
that the subséquent delay of nine months only, after the matter was 
resumed, is reasonably accounted for by the difficulty of dealing 
through agents at a distant point, and by the search for missing 
papers. There was not, in truth, any real delay, but rather a slow 
progress in the procurement of necessary vouchers. 

Besides this, however, it does not appear that the trust company, 
mortgagee, can hâve been in the least prejudiced by the lapse of time. 
The gênerai rule is that mère delay in the enforcement of a claim by 
a creditor gives no equity as respects other claimants, arising from 
subséquent insolvency or bankruptcy, provided the creditor has not 
himself done anything to mislead others. Davison v. Donaldson, 
9 Q. B. Div. 623; Irvine v. Watson, 5 Q. B. Div. 414, 420; and see The 
Suliote, 23 Fed. 924, afflrmed on appeal. There is no suggestion hère 
that the mortgagee or bondholders hâve ever been misled ; much less, 
that the libelant or the assured had done anything to mislead them. 
The défense hère is that of mère delay in prosecution of a lien which 
could not be enforced until long after the mortgage was given. The 
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Iapse£i0f timê is, I tiiink^ reasonably accountéd for tinder ail the cir- 
ditt(i&taa«ies of the case The situation of the mortgagee cannot 
thereby hare been changea or prejndiced in the least; nor is it con- 
ceivable that any différent action wonld or could hâve been taken 
by the mortgagee or the bondholders, had they possessed perfect 
knowledge of this small lien and of its nonpayment; sinee the de- 
fault by the steamship company in the payment of interest on the 
mortgage bonds on the Ist of January, 1892, some months anterior 
to the libelant's notice of the average adjustment, though the interest 
then due was a very large amount, led to no steps whatever by the 
bondholders or the mortgagee to enforce the mortgage, until after 
the company's failure- No case has been cited in which the delay 
under such circumstances has been held to discharge the lien. 
Decree for the libelant for $264.80, with interest and costs. 



CALDERONv. ATLAS STEAMSHIP CO., Limited. 

(BlStrict Cout-t, S. D. New York. December 3, 1894.) 

Cahriage of Uoôds —OvbbcAshiagk — Déviation — Rbshipmekt and Loss— 
"PrOpek Delivert''— Hahtbk Aot-^Bti/L of Lading— Stipulation does 
NOT ExcnSK Neqligendb— Limitation f 100 peb Package Valid. 

The deîeadant's stcaper A., whleh was accustomed to touch at several 
ports of call lu South Àmerfca, received on board, a f ew houra bef ore sail- 
Ing from Kew îork, 29 packages for SavanlUa, the second port of call, and 
they weré placed In thé bùttom of the last hatch fiUed. On arrivai at S. 
other gôods wère dlscharged there, but not the libelant's goods, whlch 
were luadveïtently omitted, as found on the foUowlng day, after the ves- 
sel had left S. It not belng convenleint to return, or possible to (orward 
the goods from the subséquent porœ, they wete brought back by the 
same yëssel to New York, and there Inimedlately reshippèd for SavanlUa 
by another steamer, whlch was totàlly lost on her way out. The bill of 
lading, by stipulations on the back, referred to in the body, provided that 
if goods "cannot be found" durtng the steamer's stay, they are to be 
forwardèd when found, at company's expense; also, carrier not llable 
for "goods of any description whlch are above the value of $100 per pack- 
age, unless value expressed In agreement made." SM: (1) That the 
stipulations indorsed, ,so far as reasonable and valid, were bindlng on tho 
libelant; (2) that "proper dellvery" of the goods Included timely delivery; 
(3) that the provisions of the Harter act (2 Supp. Rev. St. 81) prohibit the 
Insertion in the blll of lading of any exemption from liablllty for fallure 
In the "proper dellvery" of goods; (4) that the parties cannot évade thls 
act by Insertlng stipujatlpns determlnlng what shall çonstitute a "proper 
dellvery," any further than shall appear reasonable under the circum- 
stances proved, and no stipulation that shall cover négligence elther in 
receiving and stowlng the goods, or In making a proper search for them 
at the port of delivery; (5) that the overcarriage in this case was not 
' justified by anythlng in the circumstances, or in the WU of lading, but 
wnouBted.to a déviation In the maritime law, whlch made the carrier lla- 
ble as Insùrer, and hencè liable for a subséquent loss, even though by sea 
périls; (6) that the reasonable construction of the limitation clause In the 
blll of lading was agalnst liablllty above $100 per package, and as thus 
construçdi it was a valia limitation. 

This wa,« ^ libel by Olimace Oalderon against the Atlas Steamship 
Company, Linaited, to recover damages for the nondelivery of a cargo. 
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North, Ward & Wagstaff, for libelant 
Wheeler & Cortis, for respondent. 

BROWN, District Judge, On the 19th of July, 1893, the libel- 
ant delivered to the respondent, the owner of the steamships 
Ailsa and Alvo, in the city of New York, 26 baies and 3 crates 
of duck uniforms, to be transported to Baranquilla by way of 
Savanilla. ïhe goods were taken to the wharf and delivered to tùe 
steamer Ailsa a few hours before she sailed. The steamers above 
named belonged to the Atlas Line, and were accustomed to touch at 
Southern ports in the following order: Kingston, SavanUla, Cartha- 
gena. Port Lemon, and thence back direct to New York. The Ailsa 
arrived in due course at Savanilla, where she discharged other cargo; 
but the libelant's goods were overlooked, and the f ailure to discharge 
them was lïot discovered until she was well on her way towards 
Carthagena, the next port, 76 miles distant Having to take on 
bananas — perishable cargo — at Port Lemon, the last port, which were 
in waiting for her regular sailing days, and there being no other 
means of sending back the goods to Savanilla after the nondelivery 
was discovered, they were brought back to New York, where the 
Ailsa arrived on the 16th of August, and immediately reshipped them 
on board the Alvo, which sailed on the same afternoon, and on her 
way out f oundered at sea in a hurricane, in which ship and cargo were 
a total loss. The above libel was filed to recover the value of the 29 
packages above named, amounting to about |5,600. 

In the body of the bill of lading was the provision, that the steamer 
had liberty to call at any other port or ports in any order of rotation, 
etc., and that the owner and consignée agreed to be bound by "ail the 
stipulations, exceptions and conditions as printed on the back thereof, 
whether written or printed, as fully as if they were ail signed by the 
owner, consignée, or holder." On the back were indorsed numerous 
exceptions, among others, that of périls of the seas, followed by nine 
numbered clauses, three of which only are material hère: 

(1) That the "carrier should not be liable * • * for goods of any descrip- 
tion which are above the value of $100 per paclsage, unless bills of lading are 
signed therefor, with the value therein espressed, and a spécial agreement is 
made." (9) "Also In case any part of the goods cannot be found for delivery 
during the steamer's stay at the port of destination, they are to be forwarded 
by first opportunity when found, at the company's expense; the steamer not 
to be held liable for any claim for delay or otherwise." Last: "This agree- 
ment Is made with référence to and subject to the provisions of the U. S. 
carriers' act, passed February 13, 1893. 

"[Signed] Prim, Forward & Co., Agents." 

The libelant had been accustomed to ship goods previously by the 
same line in numerous instances, upon bills of lading of the same 
character. Having delivered the goods to the Ailsa only a few hours 
before sailing, he did not receive the présent bill of lading until after 
she sailed; but at the time of delivery he received a shipping receipt 
for the goods stating that they were subject to the conditions ex- 
pressed in the company's form of bill of lading; and the bill of lading 
in the usual form as above expressed was af terwards delivered to him. 
Under such circumstanceSj he must be deemed to hâve had full knowl- 
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edge of the conditions indorsed on the back of the bill of lading, and 
referred to in the body of it, and to hâve acquiesced in and agreed to 
those conditions, so far as they were lawfully inserted and were 
legally yalid. Potter v. The Majestic, 9 C. C. A. 161, 60 Ped. 624. 
The provisions of the act of congress of February 13, 1893, known as 
the "Harter Act," which is the last of the stipulations indorsed, 
supersede ail the other provisions that are inconsistent with it, either 
in the body of the bill of lading or indorsed upon it, 

The provisions of the act; last cited (2 Supp. Eev. St. c. 105, p. 81) 
provide that it "shall not be lawful to insert in any bill of lading any 
agreement v^hereby the owner shall be relieved from liability for loss 
or damage arising from négligence, fault or failure in the proper 
loadlng, stowage, custody, care, or proper delivery of any and ail law- 
ful merchandise or property committed to its or their charge; any 
and ail words or clauses of such import inserted in bills of lading or 
shipping receipts shall be null and void and of no effect." If, there- 
fore, the respondents are chargeable with négligence or failure in the 
proper loading, stowage, or proper delivery of thèse goods, they are 
liable for the damages arising therefrom, anythîng else in the bill of 
lading, or in the provisions indorsed thereon, to the contrary. 

It is plain that independently of the ninth clause indorsed on the 
bill of lading as above quoted, there was "a failure in the proper de- 
livery" of theae goods. 'Troper delivery" includes a tin;iely delivery. 
It does not pennit goods to be carried voluntarily away from the port 
of destination upon another voyage. The défense must, therefore, 
rest on the stipulation of the bill of lading. But the Harter act 
prohibits the insertion of any stipulation excusing a "failure in proper 
delivery." The words "proper delivery" as used in the act cannot 
mean any kind of a delivery that may be stipulated for, however un- 
reasonable the Éjtipulation may be; since that would thwart the very 
purpose of the first section pf the statute, which was designed to pro- 
tect shippers against the imposition of unreasonable stipulations in 
bills of lading to the préjudice of their interests. It is, perhaps, com- 
pétent for the parties to make spécial provisions as to the mode of de- 
livery, having référence to the usual ways of business, and the conven- 
iences or necessities of ves^els in touching at varions ports; and inso- 
far as thèse Stipulations are shown by the circumstances to be reason- 
able, they may be upheld, as deflning what a "proper delivery" shall 
be, and may thus justify what might not otherwise be held to be a 
proper delivery. Further than this, such stipulations cannot go 
without subverting the purpose of the act. 

It is conteridéd for the respondent that the ninth clause is a rea- 
sonable onç, inasmuch as tîie necessities of proper stowage and 
distribution of a mixed cargo for the safety of the ship, and the fré- 
quent receipt of goods on the last day of sailing, cause goods to be 
sometlmes n©eessarily so stowed as to be naturally overlooked or 
missed at the différent ports of call, because they cannot be found 
at the time when they ought to be discharged; and that the ship, 
being under the nscessity of making trips at regular dates, without 
delays that woujd be injurions to pecishable cargo waiting for it, 
should not always, be bound to wait fora gênerai overhauling of 
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cargo not destined for the port of call, but should hâve the privilège 
in such cases of forwarding the goods afterwards when found, at ita 
own expense. 

Concediug the reasonableness and validity of the stipulation in 
the présent case, it manifestly must be applied with strictness as 
against the carrier. It cannot be sustained as a défense where the 
failure to find and deliver the goods has resulted from any négli- 
gence in the stowage or care of the goods with référence to the con- 
venient flnding and delivery of them at the port of call ; or where 
there has been any remissiicss in such search for the goods as is 
practicable at the time; and the burden of showing diligence in 
thèse respects is upon the carrier. 

The respondent's évidence in the présent case, wholly fails to 
meet thèse requirements. If, as one witness states, the goods were 
placed at the bottom of No. 3 hold, with goods for Carthagena stow- 
ed above them, that was négligence in stowage of Savanilla cargo, 
unless it was designed to discharge ail the goods in No. 3 hold at 
that port. There is, moreover, no évidence of any endeavor what- 
soever to ûnd the goods at Savanilla. The limitation of the ninth 
clause, viz. "if the goods cannot be found," is certainly not a mean- 
ingless provision. It is of the very essence of any reasonableness 
in that stipulation, that ail reasonable efforts shall be made to flnd 
the goods, as well as to avoid burying them at the port of shipment 
in places where they cannot, or are not likely, to be found. Hère 
there is no évidence of care in either respect. The failure to deliver 
the goods does not seem to hâve been even noticed until the vessel 
had left Savanilla and was well on her way to Carthagena. The 
inference, therefore, is that the cause of the overcarriage was mère 
inattention in stowing or in discharging, I must lind, therefore, 
that there was a "failure in the proper delivery" of the goods at 
Savanilla, not excused by anytbing in the testimony, or in the Mil 
of lading. 

As the respondent fails to justify its carriage of the goods be- 
yond their destination, the case as respects thèse goods becomes 
one of déviation. The vessel, it is true, did not herself départ from 
her course, or delay her contemplated voyage; but she continued 
the carriage of thèse particular goods upon the high seas long be- 
yond what the contract allowed, exposing them to three times the 
sea périls contemplated, and in the end shipped them upon another 
vessel from the original port of departure, whereby they were lost 
through sea périls. 

It is urged that the final loss of the goods was by a hurricane, 
an extraordinary sea péril, which was an accidentai resuit, and not 
a proximate or natural resuit, of the overcarriage. The cases of 
Railroad Co. v. Reeves, 10 Wall. 176; The R, D. Bibber, 8 U. S. App. 
42, 2 C. C. A. 50, and 50_Fed. 841; Denny v. Railroad Co., 13 Gray, 
481; Hoadley v. Transit Co., 115 Mass. 304; Railroad Co. v. Bur- 
rows, 33 Mich. 6, — are cited in support of this contention. Noue of 
thèse cases, however, are cases of voluntary or négligent déviation 
in the carriage of goods by sea. In marine transportation it is well 
settled that any unauthorized overcarriage of goods, or a shipment 
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of them by another vessel than that contracted for, renders the car- 
riëï'iliabïef'âôiasurèr; bothffor violation of thé contract, ; and be- 
oaiisfetïi® toipper's insuraTice is thereby avoided, and he has no op- 
portunity to protect biniself by the ordinary security of marine in- 
saraûcé* Theee reasons apply more emphatically in this case than 
in ordinàiy icases of déviation. For thèse goods were brought back 
to the véry point of startiog; no notice was given to the shipperj 
he was ignorant of the facts, ànd the opportunity was not given him 
to insure that might hâve been giveni The cases above cited hâve 
neverbeen applied, so fanas Œ know, to cases of maritime déviation. 
I must,! therefdre, hold the respondent liable as insurer. 1 Pars. 
Shipp. &iiAdm. 171, hoteiraûd many cases there cited; Ellis v. 
Turner, 8 Term E. 531; Trott v. Woodj 1 Gall. 443, Ped. Cas. No. 
14,190î- Baiain V. Steamship %., 3 Wall. Jr. 229, Fed. Caa. No. 1,152; 
The BoiJdentown, 40 Fed. 682, 689. 

It is fnrthér contendèd thait under the first clause of the bill of 
lading, thè libelant's recovery cannot exceed $100 per package, as 
the value was not made knOwn, nor any agreement made for the 
paymentof freight at an extra rate. The validity of stipulations of 
this character has been rëpeatedly upheld by the suprême court 
(EailroadiGo. v. Fraloff, 100 U. S. 24, 27; Hârt v. Ballroad Co., 112 
U. S. 331i 5 Sup. et. 151îsMagnin v. Dinsmore, 70 N. Y. 410; Bald- 
win V. Literpool, 74 iN. Y. 125) ; and recently in the court of appeals 
of this circuit in Potter v^ The Majestié, 9 0.0. A. 161, 60 Fed. 624, 
630. : 

It is uFged that effect ought not to be given to this stipulation, 
because literally îread it ppavides that the carrier shall nOt be liable 
for anything it- this case iand that thisis so unreasonable that the stip- 
ulation should beallowedlno efEect at ail. I do notthink that con- 
struction, was the intuition of the stipulation, or that it is a rea- 
sonable construction of it > Literally, the goods which are above 
|100 in the package may be excluded from considération, and only 
those which amount to $100 be regarded. That, I think, is the 
fair intention of the clause in question; and as the décisions cited 
sustain it as thus construed, ,1 must hold accordingly, and allow a 
decree for the libelant for 12,900, for the 29 packages, with interest 
ând costs. 



THE G. B. BOOTH. 

AMERICAN SUGAR-RBFINING CO. v. THE G. R. BOOTH. 

(District Court, S. D. New York. November 23, 1894.) 

C+i^KiAGE op Goods— -Explosion— Detonatobs—Customabt B^towage Suffi- 

' WhHe tbe steamshlp G'.< B. B. was dlscharging, an explosion of de- 
tonâtotS etosed :a bole ta tWISlijp which !et lii water "which extended to 
Çlalptiffl's gropâs ip tbe wext, jçompartment, by which they were damaged. 
The detohà^Ctir^ were ipi, cases, so paclied as to be customarily stowed and 
hanflled lliè'brdlnàry mètcliâûdîse, ând bélleved to be harmlessi Eeld: 
(1) Thatthié dftmage havlngariseii prlmarliy from sea watèi*, the burden 
, ot!pr<>pfi waS: on the libelant to show négligence In the défendant; (2) 
i Pj9,t stojJî^e qf detonators as ordinary merchandise belng proved to be 
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in accordance with the custom of the country, and without knowledge 
of their dangerous character, was justifiable and was not négligence, and 
the libel was dismlssed, witàout costs. 

This was a suit in admirai ty by the American Sugar-Eeflning 
Company against the steamship Gr. R. Booth for damages by an 
explosion, whereby sea water was let into the hold, causing injury 
to libelant's sugar. 

Wing, Shoudy & Putnam, for libelant. 
Convers & Kirlin, for respondent. 

BROWN, District Judge. On the 14th of July, 1891, while the 
steamship Gr. R. Booth was discharging her cargo at East Central 
pier, Atlantic dock, Brooklyn, an explosion occurred in the after- 
hold when the cargo was nearly ail discharged, by which the 
steamer's iron plates on the starboard side were burst through be- 
low the water Une, in conséquence of which the after-hold was 
flooded with water. The water made its way thence through the 
bulkhead into the compartment next forward, where the libelant's 
sugar was thereby wet, damaged and melted, for which damages 
the above libel was flled. 

Although, upon the contradictory évidence, it is not altogether 
certain what it was that exploded, it was probably certain cases 
of "detonators," boxes of which had been stowed in the after-hold, 
and most if not ail of which had been already remored to the dock. 

The libelant contends that thèse boxes of detonators were highly 
dangerous, and that the ship in stowing them in the lower hold 
took ail risks of explosion and the damages that might be caused 
thereby. The officers of the ship, however, had no acttial knowl- 
edge of the shipment of any dangerous explosives; or that thèse 
boxes were dangerous, if, indeed, they were so under the ordinarj' 
conditions of shipment. They had no mark upon them like "Mit 
vorsicht," such as is usually put upon goods at Hamburg, to indi- 
cate that they were to be carefully handled, although they were 
marked "Capsules" and "Spring-Capseln," and were specifled as 
"Detonators" in the bill of lading; terms not appreciated by the 
ofScers. 

I do not think that the liability of the vessel in this case is made 
ont. The explosion did no direct damage to the sugar, nor in any 
manner directly affected it By bursting a hole in the side of the 
ship, sea water was let into the hold, which subsequently made 
its way among the sugar and damaged it, Such damage is a sea 
péril. The Xantho, 12 App. Cas. 503, 508. The burden of proof is up- 
on the libelant to show that it might hâve been avoided by the ship 
by reasonable care. Clark v. Barnwell, 12 How. 272, 280, 282; 
Transportation Co. v. Downer, 11 Wall. 129; The New Orléans, 26 
Fed. 44. In other words, the question is one of négligence; and in 
this case, a question of négligence in the réception and stowage of 
cargo. 

But the évidence is not suflicient to show, or to warrant the in 
ference of, any négligence or lack of customary care on the part 
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of the sMp in receiving thèse boxes, or in stowing them as was 
done with other cargo in the hold or in the subséquent handling'of 
the cases. The small capsules are so packed in caàes, and with 
such care, as to make it difflcult or impossible to produce any ex- 
plosion by any mode of handlîng, or by dropping, knockiug or pound- 
ing. See Mackenzie's Eeport, ïhey had been long accustomed to 
be handled by sea and land as ordinary merchandise is handled, 
and carried in the same manner, They were not known, or con- 
sidered, or treated, as dangerous cargo. No previous explosion in 
transit is shown, Prior to this accident, it was usual to carry them 
indiscriminately with other cargo. Since this accident, it has be- 
corne customary for steamers to carry them either in the hatches 
or on the deck; while sailing vessels still stow them below deck. 

In the absence of any proof of knowledge of danger, it is sufB- 
cient, on a question of stowage, to stow according to the knowledge 
and expérience of the time, and to observe the usages of the time 
and place. See Baxter v. Leland, 1 Blatchf, 526, Fed. Cas. No. 
1,125; Lamb v. Parkman, 1 Spr. 343, Fed. Cas. No. 8,020; The Ti- 
tania, 19 Fed. 107, 108 j The Dan, 40 Fed. 691, 692; The Dunbritton, 
61 Fed,. 764, 766; Carv. Carr. by Sea, § 96. This was done by the 
steamship in this case. Why the explosion occurred in this in- 
stance Can only be conjeCtnred, viz., from some possible detachment 
of a portion of the fulminate witlun the capsules, an occurrence 
previously unknown in transportation, and arising, probably, in the 
manufacture and packing; eertainly not from any fault of the ship. 
To charge the ship in this case with négligence in care or stow- 
age, would be .to make her responsible for what was essentially 
accidentai, and altogether contrary to previous expérience and 
usage, which justifled the carriage of thèse boxes in the same man- 
ner in which they were carried, even had the offtcers fully under- 
stood their contents. 

The libel must be dismissed, with costs. 



THE ETUNA. 
DOHERE V. THE BTONA. , 
(DlstHct Court, S. Di New York. November 24, 1894) 
Cabriasb bt Sba--Damagb to Aides— Sugar Drainase— Forbigh Ships— 

STRANDINé— PlLOT'S MiSTÀ-KB— InVALID STIPULATIONS— HaRTBR AcT. 

The Brt'^lsh ship E. beln^ aachored by a local pUot In the Amazon at 
Para, while ^^nloading part of her cargo dragged her anchor from the 
great force of; the current and grounded upon a sand bank which caused 
her to tai^e a Strong list, In conseqùetce of which the drainage from some 
Perhambuëô étigâr in the betWeén decks ran over the caamings upon some 
hldes in the Jiold benèath: HeM (1) that the stowage of hides beneath 
sugar stowed on perfectly tjght iron between decks was not négligent 
stowing; (2);that the posslblllfy. o]C the escape of drainage Into the hold 
OTer coanïiiiigs a fbot hlgh, in conséquence of a strong list from strandlng, 
was ûot sùeh a' contingence 'aB was to be foreseeh and gliârded a^lnst, 
or évidence of the shlp's négligence; (3) that the sélection of a place for 
anchoring, from which the strandlng resulted, was a part of "the naviga- 
tion and management of the ship," within the tWrd section of the Harter 
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act of February 13, 1893 (2 Supp. Eev. St 81); (4) that the provisions of 
that section Include foreign ships; (5) that the provisions of the blU of 
lading that "ail damage claims shall be settled direct with the oveners 
according to Bnglish law, to the exclusion of proceedings In the eourta 
of any other country," were invalid, as respects transportation between 
Brazil and New York. 

This was libel in rem by John B. Doherr against the steamship 
Etona for damages to a load of hides stowed in her hold. 

Wing, Shoudy & Putnam, for libelant. 
Convers & Kirlin, for claimant 

BEOWN, District Judge. The above libel was for damage to 
hides shipped at Buenos Ayres on board the British ship Etona in 
the lower hold, No. 2 hatch, above which was stowed a quantity of 
Pemambuco sugar, the drainage from which was found on arrivai 
of the ship at New York, to hâve injured the hides beneath. 

The évidence shows that the deck where the sugar was stowed, 
was a perfectly tight iron deck; that the shipment of hides in Jan- 
uary, 1894, was under a bill of ladtng, which permitted the taking 
of cargo at other ports, excepted damages arislng from négligence, 
provided that in no case should the steamer be liable for any damage 
to the goods, and that ail damage claims should be "settled direct 
with the owners according to English law to the exclusion of pro- 
ceedings in the courts of any other country"; an evidently invalid 
stipulation as against thèse consignées, and as to transportation 
between Brazil and New York. Slocum v. Western Assur. Co., 42 
red. 236; The Guildhall, 58 Ped. 796, and cases there cited. The 
drainage in question arose under the following estraordinary cir- 
cumstances: 

After the loading of the hides at Buenos Ayres in the lower hold, 
the ship proceeded to Rio, and thence to Pernajnbuco, where she 
took in sugar between decks. Thence, by a passage of about 7 
days, she went to Para, a port about 100 miles up the river Amazon, 
where she was taken to an anchorage by a local pilot, and anchored 
by him near other shipping with flrst 45 fathoms of chain out, and 
afterwards 60 fathoms, and proceeded to unload certain cargo 
shipped for that port. On the fourth day after anchoring, and 
while unloading, the anehor dragged, probably from the great 
force of the current on the flood tide, which there rises about 12 
feet, and from being somewhat outside of the ordinary anchorage 
ground. Before she could be brought to a stand, by the second 
anehor, which was then thrown over, the ship grounded upon 
a sand bank, which caused her to take a strong list, and some of 
the drainage of the sugar in conséquence of this list ran down over 
the coamings of the hatch upon the hides beneath, notwithstandtag 
ail efforts to prevent it. 

It is évident that the efficient cause of this damage was the strand- 

ing on going adrift This was wholly unespected, and could not 

hâve been anticipated. It was a sea-peril withln the exception of the 

bill of lading. Montoya v. Assurance Co., 6 Exch. 451. The burden of 

v.64F.no.7— 56 
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èUCi^îllg iiegligence in the ship wais on the libelàjit Transporta- 
itiW ,Cfl|i y^ Powner, 11 Wall. 129; The Glendarrock [1894] Prob. 
.226} 11(61 Neptune, 6 Blatchf. 193, Fed. Cas. No. 10,118. Other ves- 
' selà* ta fltat vicinity dld not drag. If négligence isto be imputed 
to any one, it would seem to be against the local pilot in respect 
to the ppsition assigned by him to the ship, and in not ordering 
over both anphors instead of one only. 

I cannot find it to be négligence in the ship to stow sugar in 
the between decks over hides, in a ship with a perfectly tight iron 
deck and coamings a foot high, and with scuppers sulBcient for ail 
drainage that could be anticipated. I do not think the mère pos- 
sibilitji'^ of stranding and bf the escape of drainage over coamings 
a foot higii, through a strong list arising from stranding, are such 
contingençies as are reqi;tired to be foreseen and guarded against 
in thé èiercise of reaspnable and ordinary care; and in ail other 
respects thè évidence acquits the ship of négligence. There is no 
proor thatthé patent anchors were inferior or deflcient. 
' If, howëver, under the above circunistances the ship could formerly 
havè bëen held liable for négligence of the local pilot in consé- 
quence of which she vpçnt adrift, the évidence in her behalf shows 
the eieréise of "due diligence by tlie owners tO rbake her in ail 
respects Seaworthy and properly maûnëd, equipped, and supplied," 
so aë tO'bitlhg both the vessel and lier owners -Within the protection 
of the thiM section of the act of cbngress passed February 13, 1893 
(27 Stàt c. 105, p. 445; 2 Supp. Eer. St. e. 105, p; 81). See the ré- 
cent Case of The SiMa, 64 Fed. 887. 

If that section exténds to foreign vessels bringing cargoes to 
ports of the United Stàites, the case must be decidéd in favor of 
the défendant, whether the clauses of the bill of. lading with réf- 
érence tO négligence, and adopting tïie law of Eûgland, be deemed 
valid and operative or not. If they are valid and ôperative, then 
under th€! stipulation as to the eflfeçt of the British law, the dé- 
fense is sustained; while if the clause adopting thë làw of England 
be held invâlid or inoperatlve as an attempt to ouét the jurisdiction 
of ail other coUntries than that of England, or as attempting to 
întroduce wholeëàle the law of a forum wholly foreign to the trans- 
action, then our law, in the absence of any référence to the law of 
Brazil, remains as the only law possibly applicable to the case. 

Under the eXplîcit language of the third section of the act of 
February 13, 1893, which extends its provisions tô "any vessel trahs- 
porting merciialidise <Jr property to or from any port in the United 
States," I do not feel authorized to limit its application to vessels 
of the United States alone. The construction given to our statute, 
liniiting shipb\^ners' liabilities to the value of the vessel and freight, 
seems to me analogous. The Scotland, 105 U. S. 24, 30. Although 
foreign carriers will thergby enjoy some immunities under this act 
that are ûot aciîorded to our vesselô in foreign ports, that is a matter 
for which 'Ctingl^èss is reâponsible under the explicit terms of the 
act, and not thé courts. 

The libel is, therefore, dismissed; but without costs. 
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THE MILLIE R. BOHANNON. 

HEWLETT et aL v. THE MILLIE R. BOHANNON, 

(District Court, S. D. New York. December 20, 1894.) 

Sba Cabriage — WoEKiNG — Calm — Lbaks abound Centbbboakd — Unsea- 
worthinbss^Lack of Due Diligence— Habtbb Act. 

The ttiree-masted centerboard scbooner M. R. B., on a voyage from Car- 
denas to New York, wlien flve days out, met a dead calm in a heavy swell 
of sea, during wblch she rolled considerably, and during two hours— from 
12 to 2 p. m.— sprang a leak, taking in three feet of water, wblch was 
with difficulty got under control at 6 p. m., when a breeze sprang up, after 
whichtbere were no more leaks. The évidence left no doubt that the 
leak was in the centerboard seams, along the keelson and grub beam, in 
the bottom of the schooner. Hdd, that so heavy a leak, so soon after 
leaving port, due to mère rolling In a calm, was inconsistent with reasona- 
ble fltness for the voyage, or with that necessary careful Inspection of the 
seams about the centerboard which "due diligence" under the Harter act 
required; and that the vessel was Uable for the damage to sugar cargo 
caused by the leak. 

This was a libel by George Hewlett and others against the schoon- 
er Millie E. Bohannon to recover for damages caused by leakage to 
a quantity of sugar. 

George A. Black, for libelants. 

Wing, ShoTidy & Putnam and G. G. Burlingham, for claimants. 

BEOWX, District Judge. On a voyage of the three-masted 
schooner Millie E. Bohannon from Cardenas to New York, where 
she arrived'on May 25, 1894, the libelants' consignment of 3,400 bags 
of sugar, stowed on top of mahogany in the bottom of the hold, was 
damaged by sea water, some bags on discharge being empty, and 
some partly empty. The évidence leaves no doubt that there was 
no extraordinarj' weather upon the voyage; that the ship, neverthe- 
less, sprang a leak on the 14th of May, during a calm, in which she 
was unmanageable and lay rolling in a heavy swell; and that the 
leak which began between 12 and 2 o'clock p. m. was so heavy as to 
show by the pump soundings from two to three feet of water in the 
hold, thongh the rod may hâve shown more depth than was actually 
présent, from the efEects of heavy rolling. Only the lower tier of 
bags was damaged. 

When the vessel was docked in New York, after discharge, the 
only placjB seen upon her hull in which water might enter, was a 
fracture :in one of the plank streaks of the bow below the water line, 
believed by experts to hâve arisen while the vessel was building. 
Ail the witnesses agrée, however, that this would not naturally ac- 
count for the great amount of water that appeared in the hold so 
suddenly between 12 and 2 o'clock of the 14th of May. By means of 
four hand pumps, and a small donkey engine attached to a flfth 
pump in addition, the hold was not cleared of water till about 6 p. 
m.; whereas, before that, ten minutes at a single pump every two 
hours was suflQcient to keep her clear. After 6 p. m. some wind 
sprang up,'and the vessel then proceeded upon her course, and there- 
af ter leaied no more than before the calm. The opinion of the mas- 
ter is that the working of the vessel caused the seams along the 
keelsofl f(jid the grub l^m— the schooner being a centerboard beat 



884' FEDERAL EEiPORTÈB, VoI. 64. 

— to open in the heavy rolling. The claimant pleads the third sec- 
tion of the Harter act aô an exemption Of liability in this case, con- 
tending that he has shown "due diligence to mai:e the said vessel 
in ail respects seaworthy," Act Feb. 13, 1893 (2 Supp. Bev. St. 81 § 3). 

I must certainly hold that this schooner was not in fact seaworthy 
for the voyage undertaken. The weather was not extraordinary. 
The rolling in calm weather was no more than the vessel was liable 
to meet. She was bnt flve days ont from Cardenas; and sàe soon 
began to leak heavily. Such circumstances are wholly inconsistent 
with a seaworthy condition at the time of sailing. The Edwin I. 
Morrison, 153 XJ. S. 199, 212, 14 Sup. Ct 823; Cort v. Insurance Co., 2 
Wash. G. 0. 375, Fed. Cas. No. 3,257; The Gulnare, 42 Fed. 861 
Andesôn V. Morice, L. R. 10 G. P. 58, fi8; Pickup v. Insurance Go., 
3 Q. B. Div. 594, 598, 600; 2 Arn. Ins. (6th Ed.) 670, 678. The circum- 
stances are wholly différent from those of The Sintram, recently de 
cided, where leaks in the waterways after 20 days of heavy rolling 
were held not inconaistent with both seaworthiness and due diligence 
in the owners. 

The provisions of the Harter act exempting the vessel and owners 
from liability to damage to cargo where they bave used "due dili- 
gence" to make her seaworthy, is not to be loosely construed. The 
construction of this boat with a centerboard made her specially lia- 
ble to weakness in the seams along the keelson and grub beam; 
and leaks there were specially perilous. "Due diligence" requires 
a carefulness of inspection and repair proportionate to the danger. 
The Edwin I. Morrison, 153 U. S. 199, 14 Sup. Ct 823, afflrming 27 Fed. 
136. The Budden and heavy leaks, when a few days ont of port, 
on mère rolling in a calm, are as inconsistent with "due diligence" to 
make the centerboard seam tight, as they are inconsistent with sea- 
worthiness, i. e., reasonable fitne^ for the voyage. "Ees ipsa lo- 
quitur." 

Thé design of the Harter act was, I hâve no doubt, to relieve the 
carryiûg vessel from her previous responsibility as insurer against 
latent defects; and to limit her liability as respects seaworthiness 
to the obligations of "due diligence" to make the ship seaworthy. 
From the facts respecting this leak and the circumstances, it is im- 
possible for me to believe that such a careful, diligent examination 
as the construction of this vessel made necessary, would not hâve 
disclosed the defects in the seams about the centerboard; or that 
the inspection, by whieh the vessel is now sought to be justifled, 
was other than casuaJ, and superflcial. 

Decree for libelants, with costs, with a référence to ascertain the 
amount of the damages, if not agreed upon. 



THE SINTRAM. 

MQSLB V. THE SINTRAM. 

(District Court, S. D. New York. December 18. 1894.) 

CabriaoB of <îk)0D8— Damagk to Tba— Leaks in Wateb Ways— Sbawobthi- 
NBS«h-»-BKA, PsRiLa— Haktbr Act. 

The sIWp S-. upon a voyage from Hong Kong to New ïork around Cape 
Hoirni tiad t(ir 20 dayis roùgh seas, af t gales, and mucb rolling and sblpplng 
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of water, diiring wMch the seams of her water ways began worMng and 
took In some water, causing a comparatlrely small amount of damage to 
a cargo of tea stowed In the between decks. Upon évidence of careful 
Inspection before the voyage was commenced, both by the owners and 
by the Insurers of cargo at Hong Kong, and of the high rating and gênerai 
staunchness of the shlp, hdd (1) that the sea périls shown were an adéquate 
cause for the leats in the water ways, consistent with seaworthlness at 
the beginning of the voyage, and that the tea damage was, therefore, to 
be ascribed to sea périls wlthin the exception of the bill of lading; (2) that 
the évidence showed "due diligence" in the carrier, within the third section 
of the Harter act (2 Supp. Bev. St. 81). 

This was a libel by George W. Mosle and others against the sMp 
Sintram to recover for loss of a cargo. 

Wing, Shoudy & Putnam and 0. C. Burlingliam, for claimants. 
George A. Black, for libelant. 

BROWN, District Judge. On the arrivai of the ship Sintram at 
this port on the 8th of January, 1894, with a cargo of nearly 28,000 
boxes of tea from Hong Kong, some 300 or 400 were found to be 
water-stained on the outside so as to require reconditioning, and 
about as many more had the contents also somewhat damaged by 
sea water, and were sold as damaged. The claimant pleads sea 
périls, and the Harter act (Act Feb. 13, 1893; 2 Supp. Eev. St 81), 
in défense. 

The tea was stowed in the between declcs. The damage was to 
the boxes along the sides of the ship, and is shown to hâve corne from 
sea water taken in through the water ways. No claim was made 
until several months after the arrivai of the vessel, and after ail the 
witnesses on the ship had been scattered except the master. From 
his déposition, as well as from the log, it appears that the ship, hav- 
ing a light cargo, was four feet higher in the water than with an 
ordinary heavy cargo; that in coming around Cape Horn, and pre- 
vious thereto, the ship had for 20 days very heavy seas, shipping 
considérable water, and with aft gales, which caused a good deal 
of rolling and straining, so as to set the water ways to working, 
which resulted in taking in some water. The master endeavored 
to correct this so far as possible by caulking in the water ways 
twice. 

Even under the law as it existed previous to the Harter act, I 
think the explanation of this damage properly brings it under sea 
périls, within the exceptions of the bill of lading. And the évi- 
dence also justifies the conclusion not merely that the owners used 
ail "due diligence to make the ship seaworthy" within the terms of 
the Harter act, but that the ship was seaworthy at the time of sail- 
ing, having référence to the cargo and the contemplated voyage. 

Though the owner formerly warranted the absolute seaworthl- 
ness of the vessel (The Edwin I. Morrison, 153 U. S. 210, 14 Sup. Ct, 
823), this absolute warranty of seaworthlness does not mean a war- 
ranty that neither ship or cargo shall suffer damage on the voyage; 
nor exclude sea périls, and the damage that may arise therefrom. 
It means only that the ship is in ail respects reasonably fit for the 
voyage, L e. "compétent to resist ail ordinary action of the sea" (per 
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Mr. Justice Gartis/iPiïpoflt de Nemours & Co. v. Vanéte/-19 Ho-w. 
162. See, àlsb,' TJië/tr|ïâi4à, 19 Fed. 105-108, whe^e thîs subject 
is considered at ïeiji^U; i,tké Rover, 33 Fed. 515, aÉrmed 41 Fed. 
58; The Exe, 52 I^ed; 15li; and see The Allie & Evie, 24 Fed. 749;. 

The évidence shows ail reasonable and customary càre and dili- 
gëhee to make thé ^hijp STïfflcient, so far as human foresight could 
pérceive before sailing; that the régulations in that regard at Hong 
Kong are among the most stringent; and that the surveyors of the 
insurera of cargo inspected the vessel and suggested nothing fur- 
ther tq be done; and tl(.at she rated in the highest class. The wa- 
tei* •Wa^'s and thè break of the poop are places peculiarly liable to 
sustain injury by straining in heavy weather, and are always the 
first tô ïihow signs of tvorkiiig and liability to take in water. Leaks 
soon happening in ordinary weather are presumptive évidence of 
unseaworthiness at the time of sailing. Cort v. Insurance Co., 2 
Wttsh. 0. C. 375, Fed. Gas; No. 3,257; Higgie v. American Lloyds, 
14 Fed. 143; The Gulïiare, 42 Fed. 861; Hewlett v. The Millie R. 
Bohaûnon, 64 Fed. 883. But where the évidence shows that reason- 
able care had bèen exéi^ised to make those seams tight, and that 
the ^ip is in other respects tight and staunch, and shows gênerai 
efforts to inake her în ail respects seaworthy, comparatively small 
daraage-arîsingfrom'some leaks in the water ways flrst appearing 
after continued heavy seas and rolling, and shipping water, is in- 
sufficienl to overcome gênerai évidence of seaworthiness at the com- 
mencement of the voyage, and is ascribed to sea périls; because a 
spécifie and adéquate cause is shown consistent with seaworthiness 
at the beginniog of thë voyage (WatSon v. Insurance Co., 2 Wash. 
C. C. 480, Fed. Cas. No. 17,285; Lawrence v. Minturn, 17 Hôw. 100; 
Pj'man v. Von Slngen, 3 Fed. 802; The Orient, 16 Fed. 916; The 
Titania and The Rover, ut supra, and cases therein cited ; The Thomas 
Melville, 31 Fed. 486, affirmeâ 36 Fed. 709; 2 Arn. Ins. [6th Ed.] 679;) 
and such I find to be the fact hère, despite the opinions of some of the 
witnesses to tJie contrary. 

The libel is dismissed, with costs. 



On Motion for Reargument. 
(Dec. 31, 1894.) 

On the motion for reargument of the above case, nothing is pointed 
ont that I bave previously overlooked, either as to matters of fact, 
or of law. 

The question of seaworthiness at the time of sailing was in this 
case whoUy a question of fact, as it is in most cases. The décision 
of that question must dépend upon the appréciation by the court of 
ail tiie facts bearing upon it. In this case I hâve found as a fact 
that lîiere was no latent ; defect, but that the sMp was seaworthy 
when she sailed, both as respects her water ways and about the 
break of the poop;; because the proof «(howed that she was a sound 
and staunch ship; and that as respects thèse water ways and the 
break of the poop, she was carefxdly inspected and recaulked and 
tighteûed up just before sailing, in a way to make her "suitable." 
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and "reasonably sufflcient" for the voyage, wMch. is ail that sea- 
worthiness means. It is not a warranty against strains, or sea 
périls. There is no question, therefore, of "latent defects" in the 
case, as a question of law, or as respects the "warranty" of a common 
carrier, where sea périls are not excepted; and hence many of the 
cases cited by counsel are inapplicable. Hère sea périls were ex- 
cepted; and the main question considered by me, aside from the 
Harter a et, was one of fact, viz., whether the subséquent leaks were 
sufliciently accounted for by the weather and tempestuous seas, so 
as to be properly ascribed to sea perUs, rather than to unseaworthi- 
ness on sailing. I hâve found that they were; and I see nothing 
in the points submitted to change that opinion. The log and the 
master's déposition seem to me to require that conclusion; and 
there is no proof of any facts to the contrary. 

In the case of Hewlett v. The Millie R. Bohannon, 64 Fed. 883, de- 
cided about the same time as The Sintram, I held that the leaks, 
under circumstances altogether différent, were évidence of unsea- 
worthiness at the time the vessel sailed, âve days before. There is 
not the least différence in the rules of law applicable to thèse cases; 
nor are they in any degree incompatible with the cases cited from the 
suprême court, or the former décisions of this court. 

Motion denied. 



ALEXANDER et al. v. CAR FLOATS NOS. 1, 3, 4, AND 5. 

(District Court, S. D. New York. November 9, 1894.) 

Balvage— Cak Float8— FrRE in Sr.ip— Towing out— Sham Service. 

Wliere a lire brolie out on tlie wharf and tlie shore adjoining a slip in 
whlch were four car floats ioaded with cars of tlie value of $39,000, one 
of which caught fire, and the services of numerous tugs were accepted in 
hanling ail the car floats out of the slip, and in pumping on the floats afire, 
the siim of $2,000 salvage was allowed, and apportioned among the différ- 
ent tugs according to the service rendered by each; nothing being allowed 
to one of the tugs which left before any valuable service was completed; 
and the amount allowed to another tug being reduced as marking the 
dlsapproval of the court of her sham exhibition of work, by the long 
contlnuance of unnecessary pumping. 

Thèse were libels for salvage by Malcolm Alexander and other own- 
ers of tugs against car floats Nos. 1, 3, 4, and 5. 

Benedict & Benedict, for the James Roy, the Sparks, and the 
Charm. 

Wilcox, Adams & Green, for the Adélaïde and the America. 

'Alexander & Ash, for the Rambler. 
^ McOarthy & Berrier, for the Nellie. 

Wing, Shoudy & Putnam, for the Indian, the Atwood, and the 
Runyon. 
• Peter S. Carter, for the Hohne and the Lee. 

Stewart & Macldin, for claimant. 

BROWN, District Judge. The above are salvage claîms by tSe 
owners of 12 différent tugs, for services rendered in the aftemoon 
ol May 9, 1894, in hauling from the slip between piers 32 and 33, 
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Iiast;fiS!ef/,«air floats 1, S, 4, and 5, and putting oiit fire on float 
No. 3... 

A destractiTe fire broke ont about 1 o'clock p. m. near tbe bulkhead 
between piers 33 and 34. The covered wooden sbed, with the goods 
inclosed, running down pier 33 to within about 50 or 60 feet of the 
outer end of tbe pier, was destroyed. Tbe four car floats entirely 
fllled the slip between piers 32 and 33, being moored to tbe bulkhead, 
and ail tied together. No. 3, with ten cars on board, containing 
merchandise, was next to pier 33. The rail of No. 3, near the bulk- 
head and next to the pier, caught fire, and to some extent, aJso, the 
three end cars on that aide nearest to the bulkhead. In the second 
car fr«m the shore end, the fire reached the goods inside of the car, 
where it was smoldering for some time before it could be extin- 
guished by the several Unes of hose that were played on it. Six tugs 
were more or less engaged in hauling No. 3 out of the slip, and put- 
ting o^t the fire. The other tugs were engaged in hauling out and 
taking care of the other three floats. The value of Hie four floats, 
with cars and merchandise, was about $39,000. The excessive num- 
ber of tugs présent, ready and able to perfonn the necessary service, 
does not increase the amount to be awarded altogether, but rather 
diminishes it, as showing the abundant and ready means of relief. 

Taking ail the circumstances into account, I think $2,000 wiU be 
a suitable award for this whole service, which sum will be appor- 
tioned according to the spécial facts relating to each float and the 
tugs assistuig. 

The six tugs engaged with No. 3 arrived upon the ground in the 
foUowing order: The John Lee, the Sparks, the Charm, the Eambler, 
the James Boy, the Nellia The Lee was a small tug. She had no 
fire punip. Upon conflicting évidence, I am constrained to find that 
she rendered no bénéficiai service, having left the scène before the 
float tvas puUed out of the slip, and away from the buming shed 
enough to be of any use. The other five tugs aU rendered some as- 
sistance to No. 3, and ail played upon the fire, exeept the Sparks. 
which, though flrst on the ground after the Lee, had no flre pump. 
Her work was puUing alone, and for that even she was not alone 
sufficient to move the float, so that her priority was of little value. 
The Kambler went along the upper side of No. 3, and commenced 
pulling, and playing her pump, as soon as the float had been hauled 
out in the stream, by the Sparks and the Charm, far enough to admit 
of her going alongside No. 3 ahead of the Charm. The Roy and the 
Nellie came alongside the lower side of No. 3, and pumped about 
the time that the float had got hauled out of the slip. There was but 
little fire on the float itself, or on the outside of the cars, and it was 
quickly extinguished, excepting where it had penetrated inside of 
the second car. Besides playing inside through the doorway, a hole 
was eut nearer to the end, through which streams were poured. The 
Charm alone, or at leaLst with either one of the other boats having 
a pump, was suflacient to put out thé fire. But the others assisted 
in the work, and although not absolutely necessary, their services 
^erê accepted by the persons in «harge of the floats. 

The Charm, being the flrst on the ground with a pump, is entitled 
to the largest award, botii for flrst putoping, and for the flrst effectuai 



ALEXANDER V. CAK FLOATS NOS. 1, S, 4, AND 5. 889 

Kauling ont in conjunction with the Sparts, a smaller tug. There 
was no danger f rom the fire to any of the tuga, and it was not over 
two or three honrs before the beats were again returned to the slip. 
The service to float No. 3 was essential to her safety. Except for the 
speedy présence of tugs able to remove her from the slip, and to put 
ont the flre at once, she must hâve been destroyed or very greatly 
damaged, besides injuring the adjacent floats. Float No. 3, and 
the ten cars with the merchandise on board, were worth about |10,- 
000. The immédiate removal of the float from the slip was of prime 
importance, and was accomplished practically by the Charm and 
the Sparks alone. For the service to No. 3, I allow |1,600, divided 
among the tugs as follows: 

To thfi Oharm, Ç600. 

Sparks, 150. 

Bambler, 175. 

Roy, 175. 

NeUie, 150. 

Alongsîde No. 3 was float No. 4, with ten cars on board, worth alto- 
gether about $10,000. Next below No. 4 was No. 1, a small float, 
worth, with cars and contents, about $5,700. Next below, and along- 
side of pier 32, was float No. 5, which, with cars and contents, was 
worth about |13,000. None of thèse three floats were touched by 
the flre. They were, however, in some danger. The wind at the 
beginning of the flre was towards thèse floats, though it soon after 
changed, so as to carry the fire away from them. As it turned out, 
-probably Nos. 1 and 5 would not hâve suffered had they remained in 
the slip. The city flre boats, which soon appeared, though largely 
occupied with other parts of the fire, would probably bave been able 
to prevent damage to them from the burning shed 50 feet away. It 
was probably necessary to remove No. 4, both to avoid the flre, and to 
permit the flre boats to work in the slip. At the time when aJl three 
were removed, however, it could not be f oreseen how extensive or de- 
structive the flre would become; and reasonable prudence undoubt- 
edly demanded the removal of ail the floats from the slip; and the 
persons in charge of the floats deemed it necessary, and desired their 
removal. The services to ail were accepted, and should, therefore, 
be treated as a salvage service, though of a grade inferior to that 
rendered to No. 3. The John Swan, 50 Fed. 447. 

Float No. 4 was next to No. 3 in the most apparent danger, and 
required removal. The tugs Indian, Atwood and Eunyon towed her 
from the slip, and back again after a couple of hours, for which I 
allow $450, viz. $150 to each tug. 

The other two floats. Nos. 1 and 5, being in much less danger, $300 
will, I think, be a sufiicient allowance for the services to both. They 
were removed by three tugs, the America, the Adélaïde, and the Har- 
ry Hohne. To the two flrst, I allow $120 each; to the Hohne, $60, 
a less amount, as marking my condemnation of the long-continued 
and needless playing of her hose pump, as a sham exhibition of work. 

Of the amounts above awarded, two-fifths will go to the oflicers 
and crew of each tug, in proportion to their wages, and three-fifths 
to the owners, with costs; except as respects the Hohn^ whose 
owners should receive three-fourths, and the officers and creW; one- 
fourth, with costs. 
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':"':,,::' TJSB .KBNILWORTH. 

. " il I i : : . KALT TS THE KBNILWORTH. 

' (ffili^et Goùïi S. Dl New York. November 30, 1804.) 

COLMStON— !Ï*b0— I^BflLtGBNT SoUHDIH» OF Foà HOBNS— iNATtÉHTlON— DbSERT- 

i»a Iïfjtfttïîto"V'BèBBi,— àcT SÉpt. 4. 1890. 

Tlïè lar£$ fomMuasted steel; «bip Kenllworth, sailing norlth, <jaitie in col- 
lision, pÇ,;]^jraieigat, at. nlght, lu a thick fog, witl» tUei small schooner 
Sawjîei, .wliicl) jwas beâtlng tb thé south agalnst a verjf ' lignt southerly 
wit(â.'ï|i0'smp's yards rakéd and carried away the schooner's masts 
and Wgglng. As they passed, the shlp was hailed; bnt the master made 
Bo atts^er^^aDd sailed aw^aywithout stopplng. The fog horns were not 
heard on elther vessel untU within about three minutes of the collision. 
The report pf the lookout on the shlp could not be understood; and she 
had no tlft-sàîls set to enable her to maneuver easlly. The mechanlcal 
fog hom'ictf the schooner had not been prevlously tried, nor used in the 
fog of the préviens day; It was clalmed to bave been brought ont only an 
hour before this collision. The schooner, after collision, was burnt and 
sunk by thé master. fleW, (1) that the collision was présumptively caused 
by the ship's fault, under the,act of geptember 4, 1890 (1 Snpp. Rev. St. 
p. 800)V ànd' that she had not proved the contrary; (2) that the primary 
cause of the collision was the failure to hear timely fog signais, elther 
because they îwere not prbpfrly given, or not properly attended to, on 
either sldç. The damages weré dlvlded. 

This was aHbel by Hyi-on Kalt, owner of the schooner Flora A. 
Sawyer, agalnst the ship Kenllworth, for damages caused by colli- 
sion. 

Wing, Shoudy & Putnam, for libelant 
Benedict & Bèûédict, for claimant. 

BEGWN, District Judge. At about 3 o'clock a. m. of Saturday, 
May 19, 1894, dtiWng thick fog, a collision occurred at sea about 55 
miles southeast of Barnegat light, between the libelant's small 
schooner Flora A; Sawyer, bound south, and the ship Kenllworth, 
inward bound for New York. 

The Kenilwôrth , was a four-masted steel ship of 2,178 tons net 
register, 320 feet long by 40 feet beam, carrying a light cargo of tea, 
and well eut of the water. flChe Sawyer was but 84 feet long and 
of 98 tons net register, light laden, with 30 tons sand ballast, about 
4,000 feet of lumber, provisions and tools. The wind was about south 
by west The ship had beén prevlously heading about north; the 
schooner being Où' her starboard tack and closehauled, headed about 
soutlieâ.st. Each heard but two fog signais given by the other be- 
forë the vessels (cahie ^^'ithin eight of each other, when very near to- 
gether. Just before the collision each luffed; the schooner, about 
a point and a half ; and the ship, probably, about half a point. The 
port bow Of thé ship struck the schooner's jibboom, and broke it 
off. The teBsels' passed pbrt to p6f t, and the sl^ip's main yard, rak- 
ing across thé' séhooner, carried away both her masts and every- 
thiiig standia^. The ship TS^as unharmed, b\it showed a broad hori- 
zontal maxk'àlôftg her port bow, from contact with the jibboom or 
bowsprit. The schooner was soinjured that she soon began to leak 
rapidly,'and not long after was abaudoned by hfer ofScers and crew, 
who tèok to the small boats and were afterwards, on the same day, 



THE KENILWOBTH.,. S91 

picked up by another vessel. Before leaving the schooner, the mas- 
ter, considering her worthless, and a dangerous obstruction, set flre 
to her, to prevent damage to other vessels. Each claims tbat th.e 
collision yfas by no fault of its own; the claimant contending that 
the accident was inévitable, inasmuch as from, the time when the 
homs were heard, the ship did everything possible to avoid collision. 
1. An important circumstance in the présent case, however, is, 
that the master of the ship, who came on deck as the ship was pass- 
ing the schooner but a few feet distant, made no answer to the hails 
that were heard from the schooner, inquiring what ship it was; nor 
did he stand by her, or endeavor to do so in the least, but proceeded 
on his course, as though nothing had happened. By the act of Sep- 
tember 4, 1890 (1 Supp. Ker. St. c. 875, p. 800), it is enacted: 

"That In erery case of collision between two vessels it shall be the duty 
of the master or person In charge of each vessel, if and so far as he can do 
so without serions danger to his own vessel, crew and passengers (if any), 
to stay by the other vessel untll he bas ascertained that she bas no need of 
further assistance, and to render to the other vessel, her master, crew, and 
passengers <if any) such assistance as may be practicable and as niay be 
necessary in order to save them from any danger caused by the collision, and 
also to glve to the master, or person in charge of the other vessel, the name 
of his own vessel and her port of registry, or the port or place to which she 
belongs, and also the name of the ports and places from which and to which 
she Is bound. 

"If he faîls so to do, and no reasonable cause for such failure Is shown, the 
«oUision shall, In the absence of proof to the contrary, be deemed to hâve been 
caused by his wrongful act, neglect, or default" 

I flnd nothing in the évidence in this case to make this act inap- 
plicable, or to absolve the ship from the conséquences declared by 
the act, viz., that the collision "shall be deemed to hâve been caused 
by the master's wrongful act, neglect, or default." The master saw 
that the schooner was dismasted and seriously damaged. He did 
not aâcertain, or attempt to ascertain, that "she had no need of fur- 
ther assistance"; nor did he stay by her in the least. The only excuse 
offered is, that he had to ascertain the possible damage and condi- 
tion of his own vessel. But to do this did not prevent his lying by 
at once, nor did it require or excuse his sailing away. The excuse 
given seems to me wholly frivolous. A few moments was sufflcient 
to ascertain that no serions harm had been inflicted on his vessel. 
The hulls did not come in contact; and there was nothing whatever 
to prevent his answering the schooner's inquiries or taking immédi- 
ate steps to stay by the schooner, "without serious danger to his 
own vessel." 

For this infringement of a statute passed in the interest of hu- 
manity, I am bound to "deem the collision caused by the wrongful 
act of the master," unless, according to the statute, "proof to the 
contrary" appears; and I find no such proof appearing. 

The lookout on the ship was a Manilla man, whose first report of 
the schooner could not be understood, and another lookout was 
sent forward. The ship, moreover, had not sufficient aft-sails set to 
enable her to luff readily, as might be needed in such an emergency 
in fog. An order to luff was flrst given, and then the order to set 
the spanker; but the collision came before the order could be ex- 
ecuted. The défense of the ship is, in fact, that she was so large 
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fhat ^e çôuld do nothing effectuai to get out of the way. Slie 
feSbàld hâté had her canyas distributed in such a manner as to make 
her reasOûably manageable; and a lookout whose reports cannot be 
nnderstood, is însufficieût For reasons given below, it also seems 
to me probable that the fog hom was negligently sounded. 

2. A strikittg circumstance in this case, is the evidently short tiifle 
that elapsed, according to the testimony on both sides, between the 
hearing of the fog signais and the collision. Thé Sawyer was going 
not over one and a half knots, at tiie most; and the Kenilworth, as 
her witnéssés say, not over two and one-half knots; so that they 
were appréaching each other at the rate of about four knots only. 
As the signais were giVen at less intervais than two minutes apart, 
and as hofns properly sOunded ought to be heard from a half mile 
to a mile distant, it follows that from four to eight différent fog sig- 
nais ought to hâve been heard by each vessel dlïring an interval of 
eight to flfteeh minutes before collision; whereas only two signais 
were heard byeither before the vessels were visible through the 
thick fog, very near together. They were then probably less than 
400 feet apart, since neither was able to luff much before collision; 
so that the vessels must hâve been within 1,000 to 1,200 feet of each 
other when the signais were first heard by each. It is not crédible 
that this could hâve happened had a proper lookout and proper sig- 
nais been given by either. The City of New York, 1 0. 0. A. 483, 
49 Fed. 956, 957. And this, I am satisJSted, was the primary cause 
of this collision. 

The surrounding conditions in this case were whoUy différent from 
those in the case of steamers that fail to hear fog signais till near, 
when going at high speed, at the rate of 10 or 15 knots, with the at- 
tendant noises of steamship navigation, the dashing against waves, 
and the swash of waters from stem to stem. The Fulda, 52 Fed. 
400, 402; The Saale, 59 Fed. 717. Hère were very slow speed, a 
light wind, a noiseless sea, and a universal quiet that should bave 
permitted fog signais to be heard a mile away. They were not 
heard one-quarter of that distance. If certain extraordinary condi- 
tions of fog might possibly account for the failure to hear on the one 
side (Thé LepantOj 21 Fed. 651, 656) it cannot explain the failure on 
both sides. The only reasonable conclusion is, that there was lack 
of a proper watch and of proper sounding of the fog horns on both 
vessels. The testimony conflrms this inference. 

Considérable question has been made by the claimant's counsel 
whether the schooner's mechanical fog hom was used at ail. The 
proof on that point is so speciflc ttat I do not feel justifled in discred- 
iting it, although that hom was not brought into use until an hour 
before collision. It wasi, however, an old hom, bought and put 
aboard the schooner for this voyage without being tried. There is 
no évidence as tO its conditioner suflciency; and as it was destroyed 
with the vessel by the master, its sufficiency cannot now be tested. 
It is not a reassuring circumstance, nor does it add to the crédit due 
to the master, or indicaté any disposition on his part towards a dili- 
gent performance of the duties of navigation, that in the preceding 
fog of this night, and on the day previous, the master had not made 
use of this mechanical fog hom, but contrary to the requirements of 
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the law, had nsed the old tin homs instead; and that on the night 
of collision he did not at first use it, but brought it on deck out of his 
oabin at two o'clock in the moming, only an hour before collision. 
Decree for the libelant for one-half the damages. 



THE WHITEASH and THE WINNIE. 

O'BRIBN V. THE WHITEASH and THE WINNIE. 

(District Court, S. D. New York. November 26, 1894.) 

CoixisioH— OvEBTAXiNG Vessel — MusT CoNFORM To Leading Yessbl — Un- 

LICENSED DbCKHAHD IN CHARGE. 

The tug Whiteash was rapldly overtaking the tug Wlnnle in going up 
the Bast River a Uttle above the bridge, both havlng tows alongside. The 
Wlnnle changea her course to port, in order to pass to the left a large 
steamer coming down, under proper signais. The tow of the Whiteash, whila 
the latter was overtaking and passing the Winnie to the left, came in 
collision wlth th latter's tow: Held, that it was not a fault in the Win- 
nie to change her course to the left under appropriate signais, in order 
to meet and pass the steamer coming down, and that the Whiteash, being 
then behind and duly wamed by the Winnie's signais of her intended 
movements, was bound to conform her own movements to those of the 
Winnie, and was therefore whoUy In fault for the collision; that prob- 
ably the collision would not hâve occurred had not the navigation been In 
charge of an unllcensed deckhand, while the master was at dlnner. 

This was a libel by Patrick O'Brien against the steam tugs 
Whiteash and Winnie for damages by collision. 

Stewart & Macklln, for libelant. 

Butler, Stillman & Hnbbard and George Oromwell, for the White- 
ash. 
Bobinson, Biddle & Ward, for the Winnie. 

BEOWN, District Judge. On the 15th of May, 1894, at about 
11 o'clock in the forenoon, the libelant's canal boat J. 0. De Freest, 
in tow of the tug Winnie, and on her port side, in going up the East 
river, when a little above the bridge, came in collision with a rail- 
road float on the starboard side of the steamtug Whiteash, which 
was also bound up the East river. The De Freest sustained some 
damages, to recover which the above libel was flled against the 
Whiteash. The Winnie was. brought in as a party défendant on 
the pétition of the owners of the Whiteash, under the âfty-ninth 
rule of the suprême court in admlralty. 

The évidence leaves no doubt that the Whiteash was the over- 
taking tug, and that she was going up the East river from two to 
three times as fast as the Winnie with her tow. There is consid- 
érable différence in the testimony in regard to the position of the 
Winnie, whether nearly in mid river, or considerably on the Brook- 
lyn sidej and also as to the distance between the Unes of their two 
courses a few minutes before collision. The large steamer Whit- 
ney was coming down the East river, and after rounding Oorlear's 
Hook and getting straightened down river, she was nearly ahead 
of the Winnie, and was at first intending, as her master states, to 
corne down between the Winnie and the Whiteash. This indicatea 
considérable breadth of water between their courses. The Winnie, 
however, when some distance below the Whitney, gave her a signal 
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oï tfr^'whîlÈtléy twîlcë, td'ftë-iist of wÊich fixe Whitûëy replia witli 
'tW.6|6f|rëd do*^n,,startioâéajed aB^ Went to the left; wlbdiè the Wm- 
nié by" stârboaraîng ÏLèr'Wheéï also turned tb ber lëfi;, so as ifo tèâd 
somewhat across ïhe rivet and approàch tlie Une of thè tVTïîtëash's 
course. The owners of the Whiteash contend that the collision was 
brought about throngh the Winniç's turn towar^s the New York 
shore, and thrpugb the faiïùre of thé Winnie afterwards to break thia 
sheer in tinié to avoid the Whitney. 

The obâgation to "lieéi» ont of thé way," howèver, tvâfe not upon 
the Wtnnie, but upon the Whiteash, as the overtaking; Vessel. As 
the "Vyinnie was meeting the Whitney, which was comiM down in 
the opposite direction, and nearly straight ahead, the "Wifinnie, in or- 
der to avoid the Whitney had the right upon assenting signais from 
her to tutïi to the left iii order to seek a more favol*ing tide. At 
the time wheû those signais were exchanged with the ")?V'hitney, the 
Whiteash was considepably astem of th? Winnie, There was plen- 
ty of water to the left for both of the tugs and tows; and the Win- 
nie?s tuï^îng to the left iû" order to jass the WMthey on that side, 
was fliO OTsIruction or emliarrassment to the Whiteash. The whis- 
tles f^!i!^b.iauôigèd were timely and àbundant notice to ihe Whiteash 
of the intfâation of the Winnie to go to the left. The latter could 
easily.li^^p çpnformed her movements to those of the Winnie, and 
she wasi thepefore, bound to do sq. The collision; occvirred, pri- 
marily, at least, because thé Whiteash wholly f^iled in this duty. 
Notwith8taIldi^g the signais, and tl^e Winnie's changé' to the left, 
the Whiteash feontihued sribstantiàlly upon thé same course as be- 
fore, apparently expecting the Winnie to haul under her stern, 
or to get straightened up river again in time. But' owing to the 
heayy tow.pn the port side of the Winnie, she was slow in coming 
round âgaiii, thôtigh her wheel wâ,s hard-a-port. 

The accident would prôbably nc*t hâte happened had thé master 
been in tïi'e pilot house; but he was at dinner, and the navigation 
was in charge of ah unlicensed deckhand, who, if he understood 
the duty of an overtaking vessel to keep out ôî'the way, took no 
timely stepa to perform It. Killien v. Hyde, 63 t'ed. 172; The Me- 
dea, Id. 1014. 

I do not perceive any fault in the Winnie. S|ie was heâvily in- 
cumbered; she was prbceèding very slowly, and àfter having passed 
sufflciently to port for the Whitney to go do Wn, oh her starboard 
side, she put hèr whëél harda-port in order to straighten up the 
dver, smà képt it so till collision. The pilot of the Winnie claims 
that the collision woiilà havé beeh just barely avoided had the 
Whiteash, notwithstanding her failure to conform her movements 
to those of'the Winnie, not starboardéd her helm a féw seconds be- 
fôre collisiop. The ettëct of this, he says, was to throw the star- 
board (jfûarter of her flbat against thé libelant's boàt. I place no 
stress upon this circumst^hce, howéver, whether true or not. The 
duties aiid the faults of Vessels are flxed before they arrive in such 
close prokimity and under conditions in extremis. The Quaker 
City, 38Fed. 153, 154. 

Docree for the libelant against lie Whiteash, and for the dis- 
chargé of the Wiunié^ 
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DICKINSON V. UNION MOETGAGE, BANKING & TRUST CO., Limited, 

étal. 

(Circuit Court, D. South Carolina. Deeember 21, 1894.) 

Rbmoval OF Causes— Amount in Dispute. 

Plaintl£f brought Uis action in a state court against défendant, alleglng 
usury in a note and mortgage given by him to défendant, and asking for an 
injunction to restrain défendant from selling thé mortgaged property un- 
der a power contalned in tlie mortgage, and for judginent against défend- 
ant for $1,696.74. Défendant removed the case to the United States cir- 
cuit court. Held, upon motion to remand, that tlie matter in dispute ex- 
ceeded .$2,000, besides interest and costs, the principal controversy being 
over the exercise of the power given to défendant by the mortgage, the 
value of which to défendant was measured by the sum to secure which it 
was given. 

This was a suit by Frank H. Dickinson against the Union Mort- 
gage, Banking & Trust Company, Limited, and others, to restrain a 
sale under a mortgage. The suit was brought in a court of the state 
of South Carolina, and was removed by the défendant the Union 
Mortgage, Banking & Trust Company to the United States circuit 
court. Plaintiff moves to remand to the state court, 

J. J. Brown, for complainant. 
Halcott P. Green, for défendants. 

SIMONTON, Circuit Judge. This is a motion to remand a cause 
removed from the court of common pleas for Barnwell county, of this 
state. In order to détermine the questions involved in it, we ex- 
amine the whole record, including the pétition for removal. The 
plaintiff, a citizen of the state of South Carolina, filed his summons 
and complaint against the défendant, a foreign corporation, alleging 
that on 7th May, 1889, he had borrowed from défendant the sum of 
|3,500, giving his promissory note therefor, payable flve years after 
date, with interest at 8 per cent, per annum, and that he secured said 
note by a mortgage of certain realty situate in Pamwell county; 
that out of the sum for which he gave this note he only received 
$2,771.50, the rest having been reserved for commissions by the agent 
of the défendant and sundry small expansés; that for three years he 
has paid the annual interest on said note, contrary to the usury law of 
the state of South Carolina,. and that under said law, as a conséquence 
of such usurious payment, an action has accrued to him against the 
défendant for the amount usuriously charged and received by it, in 
the sum of |1,G9C.74; that, under a power contained in said mort- 
gage, the défendant, by its agents and attomej's, John T. Sloan, Jr., 
ÂUen J. Green, and Halcott P. Green, hâve advertised the mortgaged 
land for sale at auction on tli<; next sales day to satisfy said mort- 
gage, and that a sale wiU take place of said land, and a cloud flxed 
on plaintiff's title, and great and irrémédiable injiirj- inflicted on 
plaintiff by foreign parties against whom he Vïill li;;\e no redress, 
unless the court will interfère by injunction restraiiùng said sale 
until the rights of the parties can be adjudicated. The prayer is 
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for an. injunction against th.e sale of the lands, and a judgpaent for 
thë ÉîM of |l,696.t4 and costg. ïlié défendant flled its pétition for re- 
moval before tlie time for answering liad expired, presented it and 
its bond to the state court, and ôbtained tbe proper order from lîiat 
court Messrs. Sloan and Green are the attorneys of the défendant. 
It la admitted that they are only nominal parties, and their présence 
in the cause does not affect the right of removal, although they are 
cltiz^isfiM Sonth Oarolina. The motion to remand is based upon the 
grotiù3^j|tiàt the mattër in dispute does not excéed $2,000, besides in- 
tereslj â|ld costs. 

It is 'impossible to read the complaint without coming to the con- 
clu^ioii that its main purpose and object is to enjoin the sale of the 
lànd tin'âer the power of sale in the mbrtgage. Ail that précèdes the 
statement of claim for the injunction only leads up to this ground 
for ndiefjiand the right of défendant. to enforce the power of sale in 
the mort^age ia to this estent chiillenged and f rustrated. "The proj)- 
er criterion of the value pf the matters involved in the controversy 
is to be found in the value of the property, the possession or en- 
joyment of which wiU be affected by the resuit of the litigation." 
Lehigh, etc., Co. v. New Jersey, etc., Oo., 43 Fed. 547. The language 
of the court in Stinson v. Dousman, 20 How. 466, has application 
hère: 

"The défendant in error objected that the matter In disputé was not of the 
value of $1,000, and therefore this court had no jurisdlction of the cause. 
The objection tnight be well founded if this was regarded merely as an 
action at.common law; bnt the équitable as well as the légal considérations 
Involved in; the cause are to be considered. The efCect of the judgment is to 
ftdjust the lègà.1 and équitable claims of the parties to the suit" 

It will be observed that, although the complaint states the loan 
of $3,500 and the exécution of the note and the mortgage, it no- 
where offeïs to pay any sum admitted to be due, but prays an in- 
junction against the exercise by the défendant of its powers under 
the mortgage deed. It is plain, therefore, that the controversy be- 
tween the plaintifE and the défendant is in great part over the exer- 
cise of this power, the value of which to the défendant is measured 
by the sum to eecure wliich this power is given to it The motion 
to remand is refused. 
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In re CITY OF CHICAGO. 
(Circuit Court, N. D. Illinois. May 17, 1894.) 

1. Rbmotal op Causes— Sttits—Assbssment Procbedings. 

Assessment proceedlngs for municipal improyement, belng an exercise 
of the taxing power and an administrative act, do not constitute a 
"suit," within the provisions for removal of suits to fédéral courts, 
though they are conducted under judlclal forma by a court of gênerai 
judlclal powers. 

2. Samb— Skpakablb Contboveksy. 

There is not a separable controversy, as requlred by the removal stat- 
ute, in an assessment proceedlng for municipal Improvements, where the 
court which conducts it détermines the district on which the assessment 
shall be laid, and therefore who shall be parties, and in a single judg- 
ment each pièce of property is assessed for an amount bearing the same 
proportion to the full amount to be coUected that Its benefits bear to 
the full amount of benefits. 

Spécial assessment proceedings by the city of Chicago, removed 
to the fédéral court. The city moves to remand. 

The dty of Chicago moves to remand to the county court of CooK county 
a spécial assessment proceedlng for putting a sewer in Montrose Boulevard, 
which case was removed to thls court on pétition of the Fidelity Insurance, 
Trust & Safe-Deposit Company, as a nonresident lot owner, clalming separ- 
able controversy. Proceedings were Instituted by the city for mailing thls 
Improvement, pursuant to article 9 of the act of the Revised Statutes of 
Illinois relatlng to clties and villages. This act provides that the councll 
shall order a pétition filed in the county court to assess the cost, after an 
improvement bas been ordered, and estimâtes of the cost hâve been made 
and approved. Thereupon the county court appoints three commissioners, 
who are to ascertain and report (1) the amount of benefits to the city, and 
(2) an assessment of the balance of costagalnst such pareels of land as they 
shall find benefited in the proportion in which they will be severally bene- 
fited. They are to give to owners affected notice by mail and publication, 
and) any person interested may file objections. Ali owners who do not object 
are defaulted, and assessments conflrmed against the lots. When the re- 
port cornes up for hearing, évidence may be introduced by objectors and 
by the city, and the hearing must be "conducted as in other cases at law"; 
and a jury détermines whether the premises of objectors are assessed more 
or less than their proportionate share of the cost, and what amount they 
should be assessed. The court may at any time before final judgment 
modify, alter, change, annul, or confirm any assessment returned, or cause 
any such assessment to be recast by the same commissioners, or may appoint 
other commissioners for the purpose, and may take any proceedings which 
may be necessary to make a true and just assessment One judgment is 
entered for ail assessments (People v. Gi.ry, 105 111. 332); but it has the 
efCect of a several judgment as to each parcel assessed; and in case of appeal 
or wrlt of error by an objecter, the judgment is not invalldated, and is not 
delayed, except as to hls assessment. The judgment is certifled to the col- 
leçtor of taxes, and constitutes hls warrant Subsequently, application is 
made to the county court, in the case of delinquents, for judgment of sale 
against lands unpaid. The pétition for removal to this court was presented 
when the matter was before the county court on the commissioners' report, 
assessing benefits against a great number of pareels, with numerous owners 
(ineludlng thls objector's land), and covering such area as the commissioners 
deemed subject to benefits, and not belng conflned to abutting property. The 
order thereupon names only the objector and hls parcel of land, evldently 
Intending to retain in the county court the other assessments. 

Lockwood Honore, for city of Chicago. 
Isham, Lincoln & Beale, for objector. 
v.64p.no.8— 57 
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SE AMAN, District Judge (after stating the facts). TMs motion 
to remand présents twd îiiîpèrtaiit questions, riamely: (1) Gan the 
proceedings for this spécial assessment be held to cgnstitute a "suit," 
within the meaning ofthie fédéral judiciary laws? (2) If so taken, 
is #i©matiiieparablè contJ^yèlrsy, as requiped by the reniotal statute? 

L There hâve been fréquent définitions by the suprême court of 
a "suit" iW'^e sehse of thèse femoyal acts, applying it to ail proceed- 
ings -w^ëh are' strietiy jridiélàl, and in which parties are litigating 
their nightç. In Weston v. City of Charleston, 2 Pet. 449; thé opinion, 
byChirfJJostioeMarshalljiholdsit applicable toa writ of ptohibition, 
and sayë:: ■■■';■■. ■ ■ • 

"lie |e^ lé cértainly a. rèry coniprehènsiVe one, and W understood to 
apply to,à#,i>j^ceediilg in la coiiî^' of 3ùstl<ie by tchlcli an Indivldual pur- 
sues; tbp rpttftfly In a Cbqjrt of! justice WÈlcIi the law çiffôrds hlm. The 
modes of ' pi'bceèdlng may be Vattoiis, but, lï a rl^ht is litièated between 
parties In a court of justice, the proceedlng by -whlch tie décision of the court 
Is sought (s a suit." 

This définition bas been frequently readopted, and made to reach 
writs ofimandamus (Kendall v. U. S., 12 Pet. 524); habeas corpus 
(Holmes v!. Jannison, 14 Pet 540; Ei parte Milligan, 4 Wall. 2); pro- 
ceedings for assessment of the value of land taken under the power 
of eminent domain (Kohi v. U. S., 91 tJ. S. .367; Boom Go. v. Pat- 
terson, 98 U. S. 403; Searl v. School Dist., 124 U. S. 197, 8 Sup, 
Gt. 460); aiïd like proceedings for condemnation, which include as- 
sessment for beneflts against other premises (Pacific Rallroad Ee- 
moval Cases, 115 Û. S. 1, 5 Sup. Gt. 1113; Gity of Ghicago v. Hutch- 
inson, 11 Biss. 484, 15 Fed. 129). 

In each of thèse cases the proceeding was judicial and adversary. 
Whether it was strictlj'^ judicial in the eminent domain cases was 
seriously considered, and finally so held, under the distinctions point- 
ed out In Boom Go. v. Patterson the view was urged before the 
court that the proceeding to take private property for public use 
is an exercise by the state of its sovereign right of eminent domain, 
with which the judiciary department, especially of the United States, 
had no right to interfère. The court answers: 

"This position Is undoubtedly a souhd one so far as the act of appropriallng 
the property is concemed. The right of eminent domain— that is, the right 
to takfe private property for public use— appertalns to every independent gov- 
eimment. It requires no CQftstltutional récognition; it is an attribute of 
sovereignty. The clause found in the constitutions of the several states 
providing for jiist compeneatlon for propertjr' taken is a mère limitation upon 
the exercise of the right. When the use is public, thé necesslty or expedlency 
of appropriating any particiilar property Is not a subject of judicial cogni- 
zance. * * • But notwithstanding the right is one that appertalns to 
sovereignty, when the sovereign power attaches condltiofls to its exercise, the 
inqniry whether the constltUtiohs hâve beèn observed is a proper matter for 
judicial cogniaàîiée." 

The ascertainment of the amount of compensation, therefore, be- 
comes a judicial inquity When carried to a state court by an appeal 
frém the àwàrd of cominissioners. 

The proceeding hère under considération is of another and différent 
character, — the machinery of taxation, also an attribute of sorer- 
eignty. It is an exercise by the city of Ghdcago of the power vested 
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in it tô construct a System of sewers, and asseaa a portion of the 
expense as beneflts to su^h lots or tracts of land as are deemed ben- 
eflted. The statute cleàrly confers tke power. Formerly there was 
much discussion as to the constitutionality of such législation, and 
whether the spécial assessments were laid as taxes, or in exercise of 
the power of eminent domain; but the coistitutional validity is now 
well settled, and "the courts are very generally agreed that the au- 
thority to require the property specially beneflted to bear the ex- 
pense of local improvements is a branch of the taxing power, or in- 
cluded within it." 2 Dill, Mun. Corp. (3d Ed.) § 752; Cooley, Tax'n 
(2d Ed.) 623. 

I take it, therefore, that this proceeding must be regarded as an 
exercise of the taxing power, and that any distinction between that 
and the exercise of the power of eminent domain may be important 
for answer to this first inquiry. It is stated in Cooley on Taxation 
(page 430) that the distinction is clear, and the text adopta the fol- 
lowing définitions by Euggles, J., in People v. Brooklyn, 4 N. Y. 419: 

"Taxation exacts money or services from IndiTldnals as and for their 
respective shares of contribution to any public burden. Private property 
taken for any public use, by right of eminent domain, is taken, not as the 
owner's share of contribution ta a public burden, but as so much beyond hls 
share. Spécial compensation is therefore to be made in the latter case, be- 
cause the government is a debtor for the property so taken; but not in the 
former, because the payment of taxes is a duty, and créâtes no obligation 
to repay otherwlse than in the proper application of the tax. Taxation 
opérâtes upon the commuuity, or upon a class of persons in a community, 
and by some rule of apportlonment. The exercise of the right of emtoent 
domain opérâtes upon an indlvidual, and without référence to the amount 
or value exacted from any other indlvidual or class of indivlduals." 

The power of taxation is législative, and not Judicial. Its exer- 
cise is not a Judicial act, in any ordinary sensé, "and it cannot be 
exercised otherwise than under the authority of the législature." 
Meriweather v. Garrett, 102 U. S. 472; Rees v. Watertown, 19 Wall. 
107; Heine v. Commissioners, Id. 655; Upshur Co. v. Eich, 135 
U. S. 467, 10 Sup. et. 651; Cooley, Tax'n, 43. The assessment of ben- 
eflts is governed by the same rule, and is entirely législative, both 
as to power and exercise. Some agency must be employed for the 
apportionment. It may be left to the judgment of assessors or other 
oiBcers to flx upon view, or be flxed by a deânite standard prescribed 
by the législature, as to frontage and location. The district within 
which the tax shall be laid may be left to the judgment of the 
agency employed for assessment, or may be flxed by the législa- 
ture; and, where there is délégation to the agency, it possesses the 
législative power for the purpose, and its act is législative. Cooley, 
Tax'n, 640; Upshur Co. v. Rich, 135 U. S. 467, 10 Sup. Ct. 651. 

The législature of Illinois hâve, by the act in question, delegated 
this agency for the assessment to the county court, which, in turn, 
appoints commissioners to examine and report; but they act as its 
officers, and under its control and supervision. The county court 
is constituted the primary instrument for making the spécial assess- 
ment, and for hearing objections and making ûnal détermination, 
through a jury regularly impaneled. It is possessed of judicial 
powers, and hearings in thèse matters are conducted as in other 
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cases atlaw, acd the ^final action takes tàe form of a jadgment. 
Boës< tkis constitute a "suit," in the sensé of the statute giving 
jurisâlction to the fédéral courts? Gonsidering the source of power, 
and that its exercise is législative or administrative, and not judi- 
cial in its nature, I am of the opinion that it is not a "suit," within 
the fédéral jurisdictioiii it is true that in People v. G-ary, 105 111. 
332, the suprême court ofUlinois places this proceeding under the 
head çf a "suit," for application of the fee bUl, but that view 
should not control to the extent of conferring jurisdiction upon a 
fédéral court over thèse spécial proceedings, beyond any possible in- 
tention of the législature. To take jurisdiction in such case would 
be to a»9ume the exa^cise of the délicate power of taxation, and 
(employing the language of Mr. Justice Miller in Heine v. Commis- 
aioners,:âupta) would constitute "an invasion by the judiciary of 
the fedêtai governmait of ihe législative functions of the state gov- 
emmènti'?.: 

BecalïSe the législature saw fit to vest this power or duty in the 
conntyiConrt, it does not foUow that it would be thereby vested in 
any other court, and eertainly not in à fédéral court, unless it is 
cleariy â' judicial power or duty. The language of Mr. Justice Field, 
in the concurring opinion in Meriweather v. Garrett, 19 Wall. 472, 
is well applicable hère. Aîter stating that taxes are not debts, but 
imposts levied for support of the government, or for spécial pur- 
poses aùthorized by it, and the consent of the taxpayer is not neces- 
sary to tlieir enforcement, but they operate In invitum, and that the 
form of the procédure cannot change their character, it is there said: 

"The levyliig oî taxes is not a Judlclal act It bas no élément of one. It 
te a high act of soverelgnty, to be performed only by the législature upon 
considérations of policy, necesslty, and the public welfare. In the distribu- 
tion of the jpowers of gpvernment in this country Into three departments, 
the power of taxation falls to the législative. ♦ * * Havlng the sole power 
to authorlze the tax, It must equally possess the sole power to prescribe the 
means by whlch the tax shaU be collected, and to designate the officers 
through whoin It shall be enforced." 

In Upshur Ck). v. Eich, 135 U. S. 467, 10 Sup. Ot 651, it was held 
that an appëal from an assessment of taxes taken under a statute 
of West Virginia to a tribunal called the "county court" was not a 
suit, and hot removable to the United States court That case must 
rule this, unless there is vital distinction in the fact which is noted 
there,-^tliat the so-called "county court" had no judicial powers 
exœpt in matters of probate, while hère the county court has, aside 
from this asséfisment function, full judicial powers. The opinion 
places stress lipon thiswant of judicial power in the appellate tri- 
bunal, aind snggests that the proceeding might become a suit if ap- 
pëal were provided to a court having such powers; but the décision 
is based lipdù the conclusion that on appeal, as weÛ as on the assess- 
ment, the péipfonnance was "an administrative act"; that, as the 
original assessment could not be called a "suit for removal," neither 
was its nature changed by the appeal. The case there was upon an 
appeal, under an act which admitted it as a single appeal. This 
course, if provided by the législature to a court of complète jurisdic- 
tion, would bear strong resemblance to a suit or judicial proceeding, 
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and might raise the question for wMch the distinction was made 
in that opinion. But ttat question is not Lere, for tliis is the initial 
proceeding for tlie assessment, wliich is placed in tbe county court 
Although conducted under judicial forms, and in a court having 
judicial powers, I am of opdnion that it is exclusively an administra- 
tive proceeding, and not cognizable by tlie fédéral court, — a court not 
contemplated by tàe législature for participation In the assessment, 
and which has uniformly denied any function of taxation. "ïhe 
législature makes, the executive exécutes, and the judiciary con- 
strues the law" (Wayman v. Southard, 10 Wheat 1, 46) ; and it is 
only when the législature or executive abuse their power that the 
judicial arm is extended for arrest of the abuse. 

2. Thus far I hâve not referred to two important cases, which were 
strongly urged to maintain jurisdiction hère, and should control if 
applicable to this proceeding, viz. Pacific Railroad Eemoval Cases, 
115 U. S. 1, 5 Sup. et 1113, and City of Chicago v. Hutchinson, 11 
Biss. 484, 15 Fed. 129. Their considération cornes under the inquiry 
of separable controversy, and has therefore been left to the secœrd 
point In Pacific Railroad Removal Cases there was involved in 
one of them a proceeding by the city of Kansas "for widening a street 
through the dépôt grounds of the Company, and thereby taking a por- 
tion of its grounds and the property of many other persons." Un- 
der the statute, a jury had been summoned before the mayor, and 
assessed the value of the company's property taken, and benefits 
against certain other property of the company towards payment of 
the total damages. The statute gave an appeal to the circuit court 
of the state, and the company and other dissatisfled persons took 
separate appeal s accordingly. The company obtained removal of 
its case to the United States court The décision passes upon several 
cases for différent causes of action so removed by the company, and 
concludes that the incorporation of the company under the laws of 
the United States entitles it to removal of each, upon the ground that 
they are suits "arising under the laws of the United States." The 
opinion then answers further objections made in the City of Kansas 
Case as follows: (1) That it was a suit at law under the rule in 
Boom Co. V. Patterson, 98 U. S. 403. (2) That the appeal of the com- 
pany could be tried separately from the others as the issues were 
distinct and involved only three points of inquiry: First, the value 
of the property taken; secondly, the amount of benefits to the remain- 
ing property not taken; and perhaps, thirdly, the right to open a 
street across the dépôt grounds. The only difflculty was found in 
référence to the assessment of benefits, and as to that it says: 

"The balance of damages for property taken, after deduetlng the amount 
to be paid by the city, is to be divided and assessed pro rata upon those 
whose property is beneflted, in proportion to the beneflt to each. But each 
pièce of property talien is valued by itself, without référence to the proposed 
improvement; and the amount of beneflt to each pièce of property beneflted 
Is ascertained separately, without référence to the other pièces beneflted. 
It is only after this has been done that the aggregate amounts are ascertained, 
and the damages are assessed pro rata against the pièces of property beneflted 
accordlng to the benefits to each, which is the resuit of a mère arithmetlcal 
calculation. In the state court the jury ascertains and flnds ail thèse facts, 
and reports them in one gênerai verdict." 
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.^:,i4^9^i'|rw:tbe indépendant groipd; for removal, beçause th^ «qpi- 
JPftilf i^RS a; fédéral; CQBporatipn," t)^^W *?e important distioctiqns be- 
iffëep|j»<B;Casesith«Fq;,pii!^Bntpd apdtiiQione hère, wJ^joh ï t^ink place 
;tii|S:9|itp)ide that ruUfligi J^^'- (1); TUere the proceedipg was for con- 
d^ffiMitlçiii; of privflteP'ïqperty foFpuJbiliç use, in which the value was 
itQibe! aesessed, mjarl^pg a coi^tro^rersy, as well pointed out in the 
Bwm Go. Case. ; TJiQ a^sessment ©f beneflts against other prpperty 
waa, by législative aet,made an incident to the sawe prQceediiig, and 
governed by ita rulesi i Itg status was placed upon the eminent do- 
main pights, within judicial cognizance, and not under the aâminis- 
tratÏTe: raie of taxatij^n, which applies hère. (2) That case was 
regularly in a court oïlaw, upon a separate and distinct appeal, al- 
lowed by the statutef fwhile the matter hère presented is an original 
asBesffinent; (3) It is stated in the City of Kansas Case that "the 
amotînt ;of; beneflt to each pièce ofiproperty benefltefl is ascertained 
sepftpaMy» without wference tOjthe other pièces beneflted"; and, 
w£eî}!!tl*e aggrega te amowtsof damages and beneûts are ascertained, 
the PAO -rata assessments are "the, resuit of a mère arithmetical calcula- 
tion.'': ' SPbe provisions of the statute under which that proceedtng 
wai!>jtî^»n are not sufflciently stated to show the method by which 
the iftapéswent against each parcel could be worked Put independ- 
entlyrWt it is clear that the simple rule there stated cannot be made 
applica^Ipfor an independent assessment under this. statute. There 
arej^içtqjrsifor the resuit in each case which can Only be supplied 
whetnîèbe! whole proq^eedi^g is bëfore the court. In the first place, 
theiPe ?i|t no deflned district through which the assessment shall be 
spreaifs; That is left^to be determined by the tribunal making the 
as^essinent, according to its discrétion of the terri to^y which may be 
benefltç4 by the improvement Each individual assessment is de- 
pendent!,*Pon the nuniber who shaU be so brought in. Again, it is 
the th^ry of the statute that there- shall be a valuation of beneiit to 
eaçh lot, It is not assègsed for this whole beneflt, but for the pro rata 
share of tbe expense tobe assessed, which its valuation of beneflts 
bears to the aggregate of snch valuations. Each assessment requires 
for its aseertainment the aggregate of expense to be assessed and the 
aggregata? valuation of, beneflts. It is therefore impossible to make 
a justiftasiessment in an individual case withouthaving as parties 
ail othes lot owners involved. The tribunal of assessment détermines 
who shnUi be such parties, and ail .are equally entitled to hearing. 
This can only be accomplished in a court having Jurisdiction over ail, 
and in.aiângle trial, or through a trial which shall be dominant (in 
case of appsad) for establishing thèse factors. This court cannot take a 
place eitier dominant or servient (4) In the City of. Kansas Case 
there wasi no décision by the state suprême court interpreting the 
statute iMeve in question. 115 U. S. 21.^ Hère the suprême 
court ofillJnoiB has directly passed upon this statute, in People v. 
Gî\ry, 105 iil. 332, and held that "it was clear beyond question that 
the proceeding' on the part of the city was an indivisible suit;" that 
there were no proper means by which the suit coald hâve been di- 
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vided so as tb reûder it a several proceeding;" tiiat "the trial was one 
as to ail of the défendants," and one jndgment; and that the déclara- 
tion of the statute that the judgment should be considered several 
was only for the purpose of regulating the manner of obtaining satis- 
faction. Thia is an interprétation of a local statute by the highest 
tribunal of the state, and must be respected as such. The point 
suggested by counsel for the lot owner — that such construction would 
approTe législation to deprive the fédéral court of legitimate juris- 
didtion — ^is not well taken. The means for tax assessment are en- 
tirely within législative control. 

The case of City of Chicago v. Hutchinson was decided in this court 
prior to the Pacific Eailroad Removal Cases. It was a similar con- 
demnation proceeding, and entirely in the line of the later décision. 
It is equally distinguished from the présent case. 

I am satisfled that there cannot be independent eeparate proceed- 
ings for this assessment; that this court is without jurisdiction, in 
whole or in part; and it must remain with the county court, where 
placed by the statute. An order for remand will be entered accord- 
ingly. 

ALLET et aL v. EDWARD HINES LUMBER CO. 

(Circuit Court, W. D. Michigan, S. D. December 27, 1894.) 

Rbmoyal of Causes— Diverse Citizenshif. 

It is not necessaryj to entitle a défendant, sued In a court of a state 
of which he is not a citizen, to remove the case to the United States cir- 
cuit court on the grouud of diverse cltizenship, under the second clause 
of section 2, Act Cong. March 3, 1887, that ail the plalntiffs should be 
citizens of the state in which the action is brought 

This was a suit by Charles G. Alley and others against Edward 
Hines Lumber Company. The suit was brought in a court of the 
state of Michigan, and was removed by the défendant to the United 
States circuit court. Plalntiffs move to remand. 

Smith, îîims, Hoyt & Erwin, for plalntiffs. 
Bunker & Carpenter, for défendant. 

SEVEEEîîS, District Judge. Two of the plaintiffs are citîzens 
of New York and one of Michigan. The défendant is a citizen of 
minois, and has removed the case. The ground on which the mo- 
tion to remand is made is that the plaintiffs are not ail citizens of 
Michigan, that being the state in which the' suit is brought. The 
question tums on the construction of the act of March 3, 1887. 
Original jurisdiction is given by section 1. The second section pro- 
vides for removaJs. The flrst and second clauses of that section 
require the same éléments of jurisdiction to exist as in section 1. 
The présent case is one comprehended in the second clause, and the 
conditions of removal must be ascertained by référence to those 
requirëd bv the flrst section for original suits. See Tod v. Railway 
Co. (C. C. À., Gth Circuit, Oct. Sess. 1894) 65 Fed. 145. The fourth 
clause of section 2, being the one which provides for removals on 
the ground of local préjudice, contains an additional requirement 
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which, i^ tiiat the plai^t*ffs mûst be citizens of tte sfcate in which the 
suit is, brpught,- and it was h.eld by FiUler, G. J., in Wilder v. Iron 
Oo., 46 Fed. 676, and by Mr. Justice Lafliap and Judge Newman 
in Gaoan v. Kailroad Co,, 57 Fed. 41,7, that ail the plaintiffs must be 
citizens of such state in order to entitle the défendant to remove 
the case. Indeed, there would seem to be no rpom for doubt, upon 
the clear language of the f ourth clause, that this must be so. There 
is no such condition imposed, ho-we^er, by the ârst and second clauses 
of the section ; and it was held by Mr. Justice Brewer, in a carefuUy 
considered opinion in Elansas City, etc., R. Co. v. Interstate Lumber 
Co., 37 Fed, Sj that it is not necessary to entitle the défendant to a 
removali^pd^p the provisions of the second clause of section 2, that 
the plaintîff shonld be a citizen of the state in which the suit was 
brought; and it was held in that case that the right of removal 
existed, th-pugh neither of the parties was a citizen of that state. 
It was pouïtîed out that the éléments of jurisdiction did not in- 
cludeth^ place where suit should be brought, and that the latter, 
being givea fpr the confenience of the party, inight be waived by 
Mm; and it was added by Mr. Justice Brewer: 

"If the suit had been commenced In thls court, aad process served person- 
ally upon the défendant, and It had ralsed no question other than upon the mérita 
of the controyersy,; thls court Woùld hâve liad undoubted jurisdiction, and the 
judgraent, .If read^ered, woujd hâve been valid. If the jurisdiction of the 
court upon îils fa:Uure to iûSist upon his personal privilège be conceded in 
the one case, why should there be doubt of the jurisdiction when he volun- 
tarily seeks the court?" 

In accorâ *with that décision are the cases of First Nat. Bank v. 
Merchants' Bank, 37 Fed. 657; Burck v. Taylor, 39 Fed. 581; and 
XJhl V. Bumham, 42 Fed. 1. Thèse cases fumish ample authority 
for holding that the motion to remand cannot be sustained; but I 
wish to add that the construction of the act adopted by them seems 
to me to be the right one. The cases of Wilder v. Iron Oo. and 
Grann v. Éailroad Co., above referred to, are clearly distinguislied 
from those last mentioned by the express language of the fourth 
clause of the section, Hmiting the kind of suits removable for local 
préjudice to those in wMch the plaintiffs are citizens of the state in 
which the suit is brought The motion to remand must be overruled. 



JOEDAN V. WARD et al. 

* 

(Circuit Court of Appeals, Ninth Circuit. October 10, 1894.) 

No. 158. 

L Resultino Teust— Public Lands — Pbb-bmption — CANCELLATioisr— Patent 
TO Contestait. 

W., a citlSsen duly quallfled, settled on a certain 40 acres of nnsurveyed 
publie laad, and reslded on and cultlvated It as his home 4 years and 10 
months, when he dled. Three weeks before W.'s death, and during his 
temporary absence on account of sickness, J. went upon such 40 acres, 
removed and appropriated the improvements, and entered in the local 
land offlée his homestead entry, falsely alleging settlement thereon 14 
months before such entry. A few days afterwards, and 35 days after a 
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plat of thie survey of th« township wa« flled In such office, W. applled to 
enter the land as hls homestead, but hls application was refused because 
«f J.'s previous fillng. About 80 days afterwards, W.'s devlsee flled a con- 
test, and the land department canceled J.'s entry, and issued a patent to 
such devisee, the décision being afQrmed by the secretary of the interior, 
Edd, that a bill by J. agalnst such devlsee and hls mortgagee to estab- 
lish a trust In such land, and to compel a conveyance to him, was prop- 
erly dlsmlssed. 
M. Bamb. 

The fact that the land department canceled J.'s entry because Its of- 
flcers erroneously construed Rev. St. § 2291, as conferring rights on such 
devlsee, dld not entltle J. to malntaln such action, It appearlng that J. had 
no rlght of entry. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Washington, Northern Division. 

Bill by William L. Jordan against John C. Ward and the Lom- 
bard Investment Company to establish a trust in favoi of complain- 
ant in certain land, and to compel a conveyance to him. Prom a 
judgment dismissing the bill, complainant appeals. Affirmed. 

Chas. K. Jenner, for appellant. 

J. T. Eonald, for appellee John C. Ward. 

0. G. EUis, for appellee Lombard Investment Co. 

Before McKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 

McKENNA, Circuit Judge. This is an action in equity to de- 
crée respondents trustées for complainant for the N. E. | of the 
S. W. i, section 30, township 21 N., R 6 E., Willamette meridian. 
The case i» brought hère on the pleadings, the complainant con- 
tending that the answers are insufûcient to oonstitute a défense. 
The bill allèges, in substance: 

That the sald land, on the 15th of May, 1883, was unsurveyed public lands 
of the United States, and subject to entry under the homestead laws. That 
on sald day plaintiff was qualifled to clalm the benefits of sald laws, and 
had, prlor to sald date, occupled, cultlvated, and Improved sald lands, and 
was upon sald date, and had been long prlor thereto, in peaceable possession 
thereof, and residing with hls famlly upon an adjoinlng légal subdivision, 
which was surveyed public land, and subject to entry under section 2289, 
Kev. St That on sald day plaintlfC entered at the United States land offloe 
at Olympia, Washington territory, said land and adjoinlng légal subdi- 
vision, containing 159 45-100 acres, under the homestead laws, and the same 
waé'allowed and entered upon the records of sald office, and the légal fées 
accepted by the register and recelver of said office, and a receipt dellvered to 
him,— No. 5,114. That thereafter plaintiff, with his famlly, continuously resided 
on said claim, cultivating and improving the same. That on the 8th day of 
July, 1889, he, havlng given notice of his intention accordlng to law, made 
final proof of his claim except the said N. E. 14 of the S. W. % of section 30, 
and pald ail fées and commissions, and a patent was duly issued to him. 
That he applled to make hls proof on ail his claim, and was able to do so, 
but was prevented by refusai by the offlcers of the land office to receive It, 
urging as a reason therefor a pretended cancellation of clalm as to sald land; 
and plaintiff allèges that the sald officers, in so doing, erred in the interpréta^ 
tion of section 2291 of the Kevised Statutes, and such interprétation was 
prejudiciai to plaintiff, and agalnst hls protest That on or about the 2d 
day of August, 1883, défendant Ward filed a contest affidavit in said land 
office, In which he alleged that he was the devisee of one John J. Wlnters, 
deceased, and prayed a hearlng to détermine the prlorlty of settlement be- 
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tweeH«»|fliO)*!t.«ia«i sald WiptWffitp sfiia N. E. ;^ of the S. W-.% of section 30, 
afareMlAsKg?tet said affldftiflS i^^**^®^ ^Iifit .^ald Wtater^ intended to enter 
said JaBâfiftSc» toomestead, SutTidled before making it, aa4 jthat ijpon such 
showingf thei officers grant^d a liearing, and duly dted plalntiflt to appear; 
and thatDîàlntlff appeared ii^,i>erson and by attomey, and protested against 
the same, but the offlcers peripitted the same to proceed, and decided that 
plaintiffî« daim, should be canœled; and plaintifC thejeùpon appealed to the 
commissioner of the gênerai land office, who afflrmed the said décision. 
Plaintiff thereupon appealed to the secretary of the Interior, but said décision 
of the comrpisslojier becamç; final through no fault of, and against the pro- 
test ot, pjaujtîffi, and said claim wàs cançeled; and that the décisions were 
raade, ftft^ ÇftnfieUation ordered, by reason o( misinterpretation of said sec- 
tion 2291; stnd" that no question of dlsputed fact entereij into the considéra- 
tion or détermination of said cause by any of said offlcérs. ïhat on the 2d 
day of' ©eceïûb^,; 1884, défendant Ward was permltted by said register and 
recelver to make, and dld make, flling No. T,095 as a pretendod homestead, as 
and by vjrtuç of hls belng devisee of said Wlnters, deceased, on said land, 
In pursuanee of -^hleh, arid' flhal proof, a patent was issued to hlm, by 
reasOn of TJrhich Be pretendffidto niortgage the said land to the Jtiombard 
InyestDiient.,Cbihpgny, and the latter claims such mortgage as a valid and 
subsistsftg, lien., Thafc the patent and mortgage cast a cloud on plaintifC's 
tltle, and' tlie rëspoûdQïtt ShciùTd be decrèed to hold In truist for plaintiff, 
and to convey such title to hlm. ïhat the yalue of the land exceeds §2,000, 
and does not exceed $10,00©, and that. plaintiff haa no plain and adéquate 
remedy at law. ",.',..'' 

The pr^aj^jerJi^ in the u^ua^ form, îf,iid requires answers under oath. 

ïhe answer bf the Lombard Investhiént Company as to tjie allé- 
gations of the bUl says: 

, That It doe@ H<?t know.^and cannot set forth, as to its t(elief or otherwise, 
and Kas no, Kiipj^ledge to' eiiftblé It to deny or ailflrm their triith, except that 
It admits tlie issuance of a patent to Ward, and allèges the exécution of a 
mortgage byihto tô It, anfllthatlt claims them as validiUens,; and except that 
Wa.rd's tltle i or said mortgages cast a cloud upon any titls of plaintiff, and 
dénies that psepjatent to Ward was wrongfully Issued. It alle^e^ that it is a 
corporation crèatëd nhdèr thé laws of Missouri, and entltled to do business 
under the laws of Washington, and that It loaned Ward $3,062.50 In good 
falth, and after jhavlng seaçched^he records of the oounty of KIng In whieh 
said lands are sltuated; and that said Waxd executed and delivered to It 
Uîs writteni note and coupon bond, which are attached to the answer. No 
point being njadje upon thenj, they are omltted. 

The ansWër 6f the défendant Ward ajléges substantially the foUow- 
Ing facts: 

The land m dispute is the northeast quarter of the southwest quarter of 
section thir^ <S0), township twenty-one (21), north of range six (6) east. In 
Klng county, Washington.' August 1, 18T8, John J. Wlnters, a citizen duly 
ngualifled, BWtled on the land, belng unsurreyed, and continued to réside 
ùpon and ctiltiTated It as hishome up to hls death, June 9, 1883. The survey 
ot the township was made and approved March 16, 1883, and plat flled in 
district land ofBce Aprll 26* 1883. May 15, 1883, Wlnters had ten acres in 
cultlvatlon, and had a dwelllng house, barn, and other improvements, and 
was in open, notorlous, excliïslve, and peaceable possession. For a long time 
prior to May 15^ 1883, Jordan had resided with hls famlly upon adjolning 
land, and kneW'Of the résidence of, Wlnters. On May 15, 1883, whlle Wln- 
ters was temporarllyi absent, conflned to hls bed of last slckness In the 
hoi^itkl aï Seattle, Jordan,; with full knowledge of the facts, went upon 
tiiè land, tte:e down Wlnters' house and barn, and approprlated to hlm- 
self ail Wlfiitièl?»'' Improvements, and on said day entered in the local land 
office hls lïottiestéad entry for the lands upon whlch he had resided, in- 
cluding in hfe fillng the forty acres In question, falsely alleglng settlement 
théreon janiiary 1, 1882. On May 31, 1883, amd withln the tlme aUowed by 
law aftei? flling of the plat, Wlnters made; application to enter the land as 
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bis homestead, whlch -was refused for the reason that Jordan had flled on 
the saule à (ew days before. Nine days later," Winters dled, leavlng Ward, 
bis sole devise©, ail his interest lu the land. Àugust 22, 1883, Ward, as dev- 
isee, applied to contest Jordan's entry, allèging the facts of Winters' set- 
tlement, résidence, devise, death, etc., and to hâve same canceled as to the 
forty acres In dispute. Hearing was had October 7, 1883, both parties being 
présent i» person and by attomey, and the register and recelver ordered that 
Jordan's entry as to this laad be canceled, and that Ward, as devisee of 
Winters, be allowed to enter same. Jordan appealed, and on June 30, 1884, 
the gênerai land office decided "that said Winters complied wlth ail the re- 
quirements of the statute from the date of hls settlement up to the day of 
hIs death, that he was qualified to makè a homestead entry, that he applied 
In due tlme to makë a homestead entry to the tract Involved, and that ha 
was a single man," and affirmed the décision of the local land office, and 
instnicted that Ward be allowed to enter the land. Jordan again appealed 
to the secretary of the Interlor, but afterwards flled notice duly walvlng 
sald appeal and ail rlghts thereunder. Said appeal was by the secretary of 
the Interlor dlsmissed. I)ecember 2, 1884, Ward, as devisee, accordingly 
entered the land as a homestead, and in due time proved up and received 
patent, dated July 18, 1889. Jordan never dld réside upon the land, and 
never put any Improvements upon the same. Since Winters' death, Ward 
bas been In open, notorlOus, exclusive, peaceable, and undisturbed possession, , 
continuously making it his home; afld It is the only home he bas had. He 
bas greatly improved the same, clearing, grubbing, putting out a hopyard of 
eleven acres, and constructed hopkiins, a storehouse, barn, and other im- 
provements, to the amount of flve thousand dollars ($5,000). 

Appellant excepted to the answers of respondents, but the ex- 
ceptions were overruled by the court, and, appellant refusing to 
plead further, judgment was entered dismissing his bill. The rul- 
ing of the court ia assigned as error. , 

The ruling was correct. If the facts set forth in the answer are 
true, Winters had a right of entry (Act May 14, 1880, § 3; 21 Stat 
141; Sturr V. Beck, 133 U. S. 547, 10 Sup. Çt. 350), and Jordan im- 
posed on the officers by a f aise affldavit It w;as compétent for 
the land office, when the imposition was brought to its notice, to 
cancel his entry. Knight v. Association, 142 U. 8. 161, 12 Sup. Ct 
258; Gomelius v. Kessel, 128 U. S. 461, 9 Sup, Ct. 122; MiU Co. v. 
Brown (decided by this court Nov. 14, 1893) 7 C. 0. A. 643, 59 Ped, 
35. See, also, Mort:gage Co. v. Hopper (decided at the présent term) 
64 Fed. 553, where this question is f ully rcTiewed. Jordan was ; 
given a hearing, and appeared personaliy and by attorney, and 
successively appealed from décisions against him to the commis- 
sioner of lie land office and to the secretary of the interior, who 
afflirmed the décisions of the register and receiyer and commissioner. 
It 18 alleged, however, by appellant, that his entry was canceled be- 
cause the officers of the land office construed section 2291, Eev. St., 
as conferring rights on Ward as the devisee of Winters. If so, 
they necessarily decided that Winters had the right of entry, and 
that Jordan had not, which décision, as we hâve already said, was 
correct. If they went further, and gare Ward rights he was not 
entitled to (of which we express no opinion), it is no concem of ap- 
peUants. He, at auy rate, was not entitled to a patent, and haa 
no cause of action against respondents. Lee v. Johnson, 116 U. S. 
48, 6, Sup. et. 249; Mill Co. v. Brown and other casea supra. The 
judgineiit ot the circuit court is therefore affirmed. 
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MclÂUGHLIN et al. v. NATIONAL ilUTUAL BOND & INVBSTMBNT 00. 
(Circuit Court, B. D. Pennsyivanla, December 13, 1894.) 

No, 16. 

FBAm}—"lH8TAti,MBNT Bonds." 

The N. Oo. wàs organized for the purpose of "Issuing aûd selllng bonds 
updn monthly installments, and payable from the rédemption and reserve 
fund," ostenslbly intended to assist perdons of moderate means to Invest 
their sayhigs to advàiltage. The systém of Investments whlch It devlsed 
and put In practlce wàs such that'.^'à investor, recelving no spécial ad- 
vantage, could never get back eten àïl' he had put in; but a chance was 
oftered, by anticipated rédemption of some of the bonds, to obtaln an 
exorbitant premlutn at the expensô of other Investors. Eeld, that such a 
scbeme was deceptive and frauduiénl; and, in its nature, simply gam- 
bling; that a bondhoïder who had piaid money into the treasury of the 
corporation was entltled to bave a, recèiver of the assets of such corpora- 
tion appointed, to prevént fraud, and préserve the subject of litigation, 
pendlng the détermination of the rights of ail bondholders. 

This was a suit by GJèorge W. McLaughlin and others against the 
National Mutual Bond & Investment Company for an injunction and 
recèiver. Hearing upon bill and answer. 

Ernest L. Tustin, for complainants. 
John J. Eidgway, for défendant. 

DALLAS, Circuit Judge. Upon the filing of thîs bill, and before 
answer, a motion for injunction and for the appointment of à receirer 
was made, which was refused, because no necessity for making an 
order involving sucli serions conséquences, in advance of the formai 
présentation of the défense, was perceived. The cause has, liowever, 
been since fuUy heard on bill and answer, and is now for décision; 
but two incidental matters will be flrst disposed of. Charles A. 
Chase has applied for leave to intervene as a party plaintiff. TUs 
application is supported by afBdavit that he is one of the class on 
whose behalf the bill was flled. I do not recall that his right io in- 
tervene was disputed. At ail events, it appears to be unquestion- 
able, and he will be allôwed to exercise it The défendant has moved 
that certain afladavits which were flled on behalf of the plaintifl on 
November 8, 1894, be strîcken from the record. Thèse afladavits 
were flled without leave of court, and under the impression that they 
woùld be for eonsideration on final hearing. This was a mistake. 
I hâve not considered them, and the défendants motion will be 
granted. 

The défendant is a corporation ereated under the law of the state of 
West Virginia ?'for the purpose [as stated in its certlflcate of incorpo- 
ration] of isstiinjg and sèlling bonds upon monthly installments, and 
payable from the rédemption and reserve fund, made up of the appro- 
priation of a certain part of the installments paid in; according to 
tables which insure perfect equity to both large and small investors; 
theadvantage'of the association being to encourage and assist per- 
sdns of moderate means to systematic saving, and by advantageous 
co-operationto realize larger profits than they could by investing in 
savings banks or building associations." In pursuance of thia de^ 
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clared purpose of its création, the défendant issues what are desig- 
nated as "Installment Bonds," and which are in form certificates of its 
agreement to pay |1,000 to the person named in each of such bonds re- 
speetively. No deflnite time is specified for making this payment, 
but it is therein provided that the "bond shall become due and pay- 
able at the office of the said company on its surrender, when the 
monthly installments thereon, together with its proportionate share 
of the reserve f und, shall equal its face value." This undertaking to 
paj at a time not fixed, but made contingent upon the opérations of 
the company, is subject to "the folio wing express tenus and condi- 
tions": There shall be paid to the company "monthly installments" 
of four dollars each, and "quarterly dues" of one dollar each ; and any 
default in either of thèse shall whoUy release the company from obli- 
gation to pay at any time, — "shall work a forfeiture of the bond." 
The instrument further provides that upon forfeiture of the bond "ail 
préviens payments" made by its owner shall likewise be forfeited; 
that when forfeiture occurs "a new bond in the regular order of issue 
at the date of surrender" of the forfeited bond can be obtained; and 
that if the bond shall hâve been "kept in force by its terms and condi- 
tions for three years," "the monthly installments made thereon, to- 
gether with interest at the rate of two per centum per annum," will 
be refunded upon its surrender. To this point the meaning of the 
agreement plainly is that the company, in considération of the pay- 
ment to it of four dollars per month and one dollar quarterly, will 
(subject to the terms and conditions which hâve been mentioned) pay 
$1,000 to the owner of the bond when the monthly installments paid 
by him, together with his "proportionate share of the reserve fund," 
shall amount to $1,000; or, in the alternative, will refund him the 
amount of his monthly installments, with interest at the rate of 2 per 
cent., at or after the expiration of three years, if ail the prescribed 
monthly and quarterly payments shall hâve been duly made. If it 
had been proposed merely to retum to the holders of thèse bonds 
the sum of their monthly installments when they should respectively 
amount to $1,000, it is scarcely conceivable that any sane man could 
hâve been induced to part with his money. He would hâve no se- 
■curity for it; it would bear no interest; it would be withheld from 
him for 250 months, or about 20 years; and, to accomplish this, 
he would pay an additional sum of $80. Of course, any mis- 
guided person who might be led into such a transaction would, on 
perceiving its character, hasten to withdraw from it, even at the sac- 
rifice of payments already made, or would aWait only the expiration 
«f the period of three years to claim the refund provided for. But 
nothing he could do would profit him. Even if the company should 
be able to, and should in fact, refund him his monthly installments 
with the interest stipulated, he would not be repaid in full. At the 
€nd of three years he would hâve paid as monthly installments $144, 
and this, with 2 per cent, interest added, would make $146.88, the 
amount to be refunded; but his "quarterly dues" for the same period 
would be $12, which, being added to his monthly installments, $144, 
would make a total of $156; ànd hence the so-called "refunding" 
w^oùld consist in retuming to him, after three years of waiting, $10.88 
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less thanjhfeiiad actusOly fiid iiL Maiiifestly, there would benoth- 
ing in tliisfi^Oi«acourage <aad asaist përsons of modferate meaûs to 
systômatic saving, and by ad^^aIltageous co-operation to realize larger 
profits tban' they could by> inTesting in savings banks ôi* building as- 
sociatioBSi'' : The enticânè feature of th.€ systein— the real and onlj 
alluremèntit présents to induce contribution to it— is to be found in 
that prdyMon of the foiirth clause of the bond which appropriâtes 
to its piossessor "its proportionate shaire of the réserve fund," and dé- 
clares that "it is .subject, ho=w:ever, to rédemption by the company 
at any time before its maturity, af ter ail bonds of a lower number 
of this séries havé been redeemed, canceled, or tefniinated. 

If so reaeeiiiéd during the Ist yeâr, tbe holder shall receivë $336 OO 

If so redeelned during the 2n4 year, the holder shall rèCeiye 440 00 

If so redeemed .during the 3rd year, the holder shall reçoive 561 33 

If so redeem^ during the 4th ye^r, the holda: Bha,ll reéelve. 702 88 

If so redéçnléd during the 5th year, the holder shall recelve 863 01 

If so redeenled any time after the 5th year, the holder shall recelve 1,000 00 

WhaX the Vqsprve fund is, or how to be derived, the bond does not 
explaîn, but in the conjlpany's certiflcate of incorporation it is re- 
ferred to'^s "tiie redetnption and reserve fund màde up of the appro- 
priation, of ^certain part of the installménts paid in." What part of 
the instàflî^énts is to be so appropriated' is nowhere stated, but that 
it must be ^very large part is made apparent by the foUowing state- 
ment : 

To redeem.f<.8^1e l)ond during tlie flrst year, therç wpuld be re- 
quired . ,,.<, .• . .> , , .... $336 00 

At the end of thftt year its owner would have paid td monthly 
installiiieô'ts '. i .'■.■ '. . . ; . . . $48 00 

Let interest be added on each installment .;.**.. 1 32 

49 32 

Excess ;...'.'. 1...... $286 68 

According to the plan, this excess of $286.68 must be provided for 
from theiorfeited or nonforfeited installménts— either or both— paid 
in by otitu^rs. If from f&rfeited installménts, thé one man vrins what 
the others have, by misadventure, aiready lost, and if from non- 
forfeited installménts, then the lucky individual gains extravagantly 
at the cost of later purchasers, for thèse must be additionally post- 
poned in order that he may be immediately and excessively paid, 
and; lùany of them must spffer a total loss through the ultimate ex- 
haustibni of the fund by the "rédemption" of "bonds of a lower num- 
ber?', atj an enormous and ûnconscionable preminm. This might be 
d^mediifaiï play by thosewho wittingly engage iû games of chance, 
but as amethod of"systenïatic sa ving'^ provided for unwary "persons 
of modécate meana" it certàinly does .not "insure perf ect equity" as 
equity is .understood by courts of justice. It appeals to cupidity, 
not to thiaft; and lureSito hasard, aot to providence. It is a con- 
trivance 'fbr handing overtolsome of thôse who embark in the ven- 
*ure;t^eimoney of tîié otMen^ whoJGinin it; i and "it is quH;eia,pparent 
.taiaîtitibisican only. contintie soi long as the treasury can be repltenished 
by- ibWnging in tiew meiBÎbers." ' Rs inhérent vice is substantially the 
èaiâë^ wias pointed «rt with respect td a similar conceni in the Case 
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of the N^ational Endowment Co., 142 Pa. St. 450, 21 Atl. 879, ànd of 
which the suprême court of Pennsylvaniasaid: 

"It manifestly belongs to that class of associations, by far too numerous, 
the practical effect of whose opérations Is to enrich a few at the expense of 
confidlng and Ignorant people. Such corporations are 'unlawful and injuri- 
ons to tlie community.' " 

It is évident that the attraetÎTeness of the présent project is due 
to the opportunity which it affords for acquiring money by chance, 
and not as the reward of industry, frugality, or sagacity. The inter- 
esting question to those who participate in it is one of fate, and noth- 
ing else. It is this: Which of them shall be forced to forfait, and 
so "fall in fortune's strife"; and which of them, surviving that catas- 
trophe, will hâve obtained rédemption of their bonds before the final 
and inévitable ooUàpse occurs? Upon thèse contingendes the 
monthly and quarterly payments are put in jeopardy, and according 
to the issue of the game, the company, the holder of thèse stakes, dis- 
tributes them ainong the winners. Ail such schemes are inhibited. 
ïhey are deceptive and fraudulent, and in their nature simply gam- 
bling. In re îfational Endowment Co., supra; Brua's Appeal, 55 Pa. 
St. 294; U. S. v. McDonald, 59 Fed. 563; Homer t. U. S., 147 U. S. 
449, 13 Sup. et. 409. 

Thèse plaintiffs are owners of "bonds" of the défendant company, 
upon which they hâve paid the required instaUmenta and dues. The 
money in the treasury of the company, therefore, constitutes a fund 
to which they are entitled to resort for recovery of their contributions 
to it The possession of that fund was, as has been shown, obtained 
through fraud, and is in danger of misapplication in pursuance of an 
unlawful purpose. I am therefore of opinion that, irrespective of 
any considérations of a gênerai or public nature, the case made out 
is one which demands the appointment of a receiver, for the preven 
tion of fraud and the préservation of the subject of litigation. Oom 
plainants' counsel has mentioned five cases in which, it is said, the 
Pennsylvania courts of common pleas for the county of Philadelphia 
hâve, through receivers, taken possession of the funds of associations 
like the one now before this court; but those cases hâve not been re- 
ported, or in any manner presented for my examination, and conse- 
quently I hâve not had the advantage of consulting them. If they 
hâve been rightiy understood by counsel, they support the conclusion 
which I bave reached in the présent one. 

It is objected that thèse complainants are not entitled to relief, 
because, under the terms of their bonds, they might surrender them, 
and receive a return of their monthly installments with interest; but 
I cannot assent to this. The reimbursement suggested — not ten- 
dered — would not be satisfaction. It would be less than the aggre- 
gate amount of ail the payments (installments and dues) which the 
complainants hâve made; and the précise sum to which they may be 
actually entitled can be known only upon a fuU accounting, and an 
adjustment of the rights of ail parties. There are other grounds 
upon which, perhaps, this objection should be overruled, but enough, 
I lilnk, has been indicated to show that it is not well taken; and it 
would be unfortunate if this were otherwise, for the ends of justice 
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wotuld uôt hé sulfSertéd by maintaining any technical subtlety whlcK 
would render this suit abortive. 

Tbe; «lotion of Cbarlea A. Cbase for leave to intervene as party 
plaintif is granted. The defendant's motion to strike off the afllda- 
vits'-flled on behall ôf the complàinants on Norember 8, 1894, is 
granted. Counsel for the plaintlffs may prépare a dècree for a re- 
ceiver and injunction, aiid submit the same for settlement upon 48 
hotirs' notice (with copy of the deeree proposed) to defendant's coun- 
sel. 



NATIONAL PAEK BANK v. PEAVEY. 

(Circuit Court, a D. lowa, C. D. December 13, 1894.) 

No. 3,567. 

1. LlABILITTOI' STOCKHOLDBKB— PlEADING — ACTION AT LaW OB IN EQUITT— 

lOWA StAT0TE, 

Plaintiff réîbvered a judgment agalnst the S. 0. Street-Ry. Co., an lowa 
corporation!; upon whloh exécution was Issued and returried unsatisfled. 
He tljen pued défendant, a stockholder in the railway company, alleging 
thèse fâcts, and that nothlng had ever been paid In on defendant's stock, 
and alsç, in a separate paragraph, that defendant's stock purported to be 
full-paid stock; that in conséquence of defendant's receiving and holding 
It as stiGh, the railway company appeared to be possessed of money that 
It dld not to;fa<!t possess, which was a fraud upon plalntiff, and entitled 
him to reço:^îer the amount of his judgment from défendant. The stat- 
utes of ;lôv?a (McOlàln'à Code, §§ 1632-1635) provide that stockholders 
shall n<:* ïie èxempted fripm iridlvidUal llablllty to the amouht of the unpaid 
installments on the stock owned by them, and exécution against the cor- 
ppratlon m^y be levled Upon the prlvate property of Individual stockhold- 
ers to tbftt extent; thatbefore such property is taken an exécution against 
the corporation shall be Issued and returned unsatisfled; that before a 
stockholder ^can be chargéd with the payment of a judgment for a cor- 
poratô àebt, îttn action shall be brought against him, in whlch judgment 
may beirçn^ered for any balance remaining after disposing of the corpor- 
ate prQper^; and tl^at, whçn the prlvate property of a stockholder has 
beén so taken, he inay màintaln an action against the corporation for 
Indemnity',' or against' nnf other stockholder for contribution. Such stat- 
utes also provide (Id. f 1621) that intëntional fraud, In failing to comply 
with the articles of inoerporation, or deeeiving the public as to their means, 
shall subject the guilty parties to punjsbment, and any person injm'ed 
. by such îr^iid may reçovèr dama.ges against the parties participating in It 
Edd, that' the pleadihg, èamed as aforeSald, set ùp two causes of action 
at law, based upon the two statutory provisions. 

2. Samé— pRbéisïitrEB in FtibnlBAi, Courts. 

i; ffeîrf, furttier, that asjthè statute imposed a new llability on tbe stock- 
holder, whlçh was fixéd, and dld npt dépend on the llability of other 
stockholders, and a remefly for its enforcement had beeja providefl by the 
same statute under whlch the state courts had recognized and approved 
an action at law as the correct method of procédure, the fédéral courts 
should also enforce such llability by action at law, and were not confined ta 
a suit ta equlty for the; adjustment of the rlghts and llabilities of aE 
stockholders ând credltôrg. 

8. Same— Nboessity of Assessmént. , , , . 

Eeld, further, that the faÇt that no foirmal asséssment or caU for the 
subscription to the stock had been made would npt protect the stockholder 
from llability to a: creâltPr of the corporation, who was entitled to regard 
the stock subscriptlpns aaa fund for ftis Ijenefit 
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This was an action at law by the National Park Bank against Frank 
H. Pearey to recover tlie amount of a judgment held by the bank 
against the Sioux City Street-Raiiway Company, in whicli défendant 
was a stockholder. Défendant demurred to the pétition. 

Chas. A. Clark, for plaintiff. 
Cummins & Wright, for défendant. 

WOOLSON, District Judge. The pétition allèges that in Septem- 
ber, 1893, plaintiff recovered judgment in the district court of Wood- 
bury county, lowa, against the Sioux City Street-Raiiway Company 
(a corporation for pecuniary profit, orga,nized under the laws of the 
state of lowa), for $40,611.02; that sâid judgment was based upon 
certain promissory notes executed by said company, which had been 
purchased and discounted by plaintiff; that gênerai exécution was 
issued upon said judgment, and duly placed for service in the hands 
of the sheriff of said Woodbury county, within which county said 
coMpany had its principal place of business, and has been by said 
sheriff returned, indorsed "No property found"; that said company 
is in fact insolvent, and has no property or assets whatever from 
which said judgment can be coUected on exécution ; that défendant, 
at the time of the exécution of said promissory notes and the rendi- 
tion of said judgment, owned and held, and still owns and holds, 
2,744 shares, of the par value of f 100 each, of the capital stock of said 
company, upon which neither défendant nor any other person ever 
paid into the treasury of said company any sum or sums of money 
whatever, and no part of said shares bave been paid up, and there 
remains unpaid on said shares an amount in excess of plaintiff's said 
judgment. The last paragraph of the pétition is as foUows: 

That ail of said shares of st(x:k of the Sioux City Street-Raiiway Company, 
so as aforesaid issued to the défendant, and so as aforesaid owned and 
held by him, purported to be full-paid capital stock of said railway company, 
and thus and thereby, by reason of the action of défendant in recelving 
and holding said shares of capital stock as aforesaid, the Sioux City Street- 
Raiiway Company, apparently and in semblance, possessed money or prop- 
erty to the amount and value of two hundred and seventy-four thonsand 
dollars, by reason of said shares of capital stock issued to the défendant, 
and owned and held by him, ail of which apparent capital in money or 
property of said company was false, nonexistent, flctitious, and fraudulent, 
by reason of the fact that the said défendant never paid in any sum, 
amount, or value whatever for hls said shares of capital stock in lie said 
corporation, and was a fraud upon this plaintifC; that, by means of the 
premises, plaintiff is entltled to recover from the défendant the amount ol 
its said judgment against the said company, together with interest and costs 
and the costs of this suit 

To the pétition, défendant assigns as grounds of demurrer: (1) 
The relief herein prayed can only be granted in equity; (2) this court 
has no common-law jurisdiction to render a judgment at suit of one 
creditor against a stockholder for alleged balances due from such 
stockholder on bis shares of stock; (3) no assessment is shown to 
hâve been made on defendant's shares of stock; (4) there is a defect 
of parties, — the other stockholders and ail creditors and the said 
Sioux City Street-Raiiway Company being necessary parties hereto. 

It will be observed that the last paragraph of pétition, copied in 
V.64F.no.8— 58 
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full above, appareil tly Biïstains no Mme relation to. that part of the 
pétition which précèdes it. Défendant cl aims that 3 thisparagraph 
proves this action is "not an action to recover unpaid assessments 
on shares of stock, or unpaid balances due thereon," but that the ac- 
tion is "in the right of the creditor seeking to shoîw tjiat the proceed- 
ings by which the issuance of the stbpk as fully paid up operated 
as a fraud on him, of which he càn complain; an action wherein 
plaintiffpSeieks to show, ^ liability on part of défendant, — that the 
sum du|B from him is a trust fund, wjiich the plaintiff, as a creditor, 
can i:e§<îh.'' And thereiipon défendant claims that the action must 
be brougUt M» equity; that is, must be so brôught as that the court 
will çpni|iél plaintiff to bring-in the corporation knd the other stock- 
holderSj[t© the end that the entire matter of ûnp^d stock may be 
deternij^^ed, awiâ each stockhol^er compelled tp bear his due and 
propep jppi;^on of the outataiiding indebtedness.; If the character of 
the actiqfl,i^:tQ;be determined soîely frqm the elosing paragraph of 
petitiOp,,^f( without référence tp the lowa statute, the argument of 
defen!^^|.fÇiust hâve gte^t force. But suçh wa^inot the theory pf 
counseivîtyiiPlaintifif or ctefendant at the oral argjiimëiit. The theory 
on whi«]|j argument then proceeded was that the iaçtîon was brought 
to recpT^frffl^t iaw judgment against défendant bec^ose of his being 
the ownéç Sfliçl holder of unpaid stock,— ^anampunt sufflcient to dis- 
charge pla^rittff's said iudgment. ^ppairçntly theré are two causes 
of actipijLjiattempted to be, set up. An examinatipn of the lowa stat- 
ute, maj^El^t hère. Sections 1632-1685, ^cOlain'^ lowa Code, are 
^.s.foUpws:,'; 

1632.;,pf^lj}î|ffi aijythlng in this chapter contalned, nor anjf provisions in the 
articles of.lacorparatlon, shâll exempt tjie stockholders from indlvidùàl 
liability td tlié àmount of tiie unpaid instalments on the stock owned by them, 
or traméf erted by tiiem for the ptirpose of defrauding credltors, and exécu- 
tion against the eompajiy may, to that estent, be leviéd upon the private 
property oiHDhy Buch individual. 

1633. Inindne of the cases contemplated in this chapter, can the. private 
proîpérta* i6f the stoclfholders be tevied upon for the payment of corporate debt», 
whlle corporate property can be: found with which to sattsfy the same; btit 
it will be sufflcient proof thitt no piroperty can be fbund, If an exécution has 
issùed oA a jndgraent against the corporation, and a demand has been made 
thereon;of èotae one of the:last acting officers of the body for property on 
which to levy, and If he neglects to point out any sueh property. 

1634. B^efore any stcckholdèr can be chaxged with the payment of a judg- 
ment, rendered for a corporate debt, an action shall be brought against him, 
m any stage of which he may point out corporate property subject to levy; 
and upon his satisfying the court of the existence of such property, by 
affldavlt or otherwise, the cause may be <iontinued or exécution against him 
stayed, until the property can be levied upon and sold, and the court ma:y 
subseauently render judgment for any balance which there may be after 
dispôsiiig 61 the corporate property; but, If a demand bas been nlade as 
contemplated In the precedlng section, the eosts of such action shall In any 
event, ber paid by the company or the défendant therein, but he shall not 
be perpill^ed to controvert the validity of the judgment rendered against the 
corpotânon, unless it was reûdered through fraud or collusion. 

1635. Wheh the private pfoperty of a stockholder Is taken for a corporate 
debtjhe aiay maintain an action against the corporation for indemnity, and 
against any of the other Btpcjfehplders for contribution. 

It will no doubt be ePnceded the pleâder has sought to draft the 
pétition, except the clPiing paragraph, with the intent to bring him- 
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self within the sections just quoted. Section 1621, McOlain's lowa 
Code, is as f ollows : 

1621. Intentional fraud In failing to comply substantlally with the articles 
of incorporation, or in deceiving the public or indlviduals in relation to their 
means or liabilities, shall subject those guilty thereof to fine and imprison- 
ment, or both, at the discrétion oi the court. Any person who has sustained 
injury from such fraud, may also recover damages therefor against those 
guilty of partlcipating in such fraud. 

The pleader, in the closing paragraph of pétition, apparently had 
in mind the section last quoted, and sought to bring himself within 
its terms. So that, instead of the paragraph serving the purposes 
suggçsted by defendant's counsel, it is brought at law, as a new and 
distinct cause of action, and should be numbered as such. The main 
argument of defendant's counsel is aimed at that part of pétition 
which précèdes this closing paragraph. I will, therefore, for con- 
venience, and with a view to brevity, hereafter speak of such part 
as the "pétition." 

The energy and ability with which counsel hâve presented their 
views, and the exhaustive research shown in the briefs submitted, 
compel at the hands of the court a fuller and more lengthy state- 
ment of the views which control the décision herein reached than 
might otherwise be deemed necessary. 

The flrst two grounds of demurrer, as above stated, may profltably 
be considered together. Défendant claims: that, even though the ac- 
tion herein proposed might, under the décisions of the suprême court 
of lowft, be maintained at law in the state courts of lowa, yet it can- 
not be so maintained in this court Assuming, then, that an action at 
law would lie in the state courts, let us examine the matter as ap- 
plied to the fédéral courts. We are cited to varions cases decided by 
the suprême court of the United States, wherein has been consid- 
ered how far the fédéral courts are bound by and follow the state 
courts in actions against stockholders in corporations. We may sug- 
gest that thèse cases relate to two distinct classes of liability of stock- 
holders, and that, unless we keep in mind this distinction, we are 
liable to draw incorrect conclusions as to what has been actually 
decided by the suprême court. One of. thèse classes is the liability 
which is created bystatutory enactment, as, for instance, where the 
statute provides that each stockholder shall be liable, to the par value 
of stock held by him, for indebtedness of the corporation, or liable 
for the debts of the corporation, until a certiflcate is ûled with the 
proper offlcers (named in the statute), showing entire amount of capi- 
tal stock, etc. The other class of liability is where the statute dé- 
clares the liability of the stockholder under certain circumstances— 
or after certain preliminaries hâve been performed by the creditor — 
to a creditor of the corporation for unpaid amounts on shares held 
by him. As to the flrst class named, the suprême court has uni- 
formly held strictly to the remedy in or by the statute provided, as 
the remedy to be enforced in fédéral, equally with state, courts. Thus, 
in Pollard v. Bailey, 20 Wall. 520, the suprême court use this lan- 
guage: 

The Indlrldual liability of stockholders in a corporation for the payment 
ttt its débts, is always a créature of statute. At.common law, it does not 
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exlst The statate whlch créâtes It may aiso déclare the piirposes of Its 
création, and prorlde for the manner ôf its enforcement. 

la Bank v, Francklyn, 120 U. S. 747, 7 Snp. Ct 757, tlie conrt say: 

The question of the manner In wMch the Uablllty of stockholders tmder 
the statutes of the state wMch créâtes the corporation may be enforced in 
the courts of the United States, is not a new one In this court. 

And the court proceed to consider Pollard v. Bailey, supra, and, 
in addition to what was above quoted, tliere is quoted: 

The Uablllty and the remedy were both created by the same statute. This 
bela^ 80, the remedy provided is exclusive of ail others. A gênerai Uability 
orfiatéd.by statute, wlthout a remedy, may be enforced by an appropriate 
cominon-taw action. But, whero thé provision for the Uability is coupled wlth 
a provision for a spécial remedy, that remedy, and that alone, must be en- 
torceà. 

The court thereupon déclare that: 

Pursuant to thèse prlnelples, this court has repeatedly held • • • that 
the ouestion vehether the remedy in the fédéral courts should be by action 
at làV'bir by suit in equlty dépends upon thé nature of the remedy glven 
by the statutes of the state. [Citing Mills v. Scott, 99 U. S. 25, and a large 
nuïnberof other cases.] 

As ito the second claas of liability, above noted, the suprême court 
has declared that the state statutes providing liability of a stock- 
holdèr to the estent of unpaid amounts on shares held by him do 
not ebeète a new righty but merely recognize a liabilily of the stock- 
fa oldel*^iElright to the corporation créditer — ^which existed at the 
titûetÉè statute was enacted. In Patterson v. Lynde, 106 V. S. 
519, 1 Sûp* Ot. 432, the court, in considering the provision of the 
Oregôn^ Constitution, that "the stockholders of aJl corporations shall 
bô liàblè f or the indebtedness of said corporation to the amount 
of the stdek subscribed for and no more," etc., déclare: 

Thé constitution of Oregoa created no new right in this particular; It simply 
proVidéaior the préservation of an old one. The liabilll^ Is not to the cred- 
Itor,. but )for th^ indebtedness. That is no more than the liability created by 
the subscrtpfton. 

So In dark t. Bever, 139 TJ. S. 96, 116, 11 Sup. C5t 468, the court 
say, T^eti referring to statutes under the Revision of 1860 (which 
imniëdifetely preceded the Code of 1873, In lowa), whoee provisions 
as to tîïé point now under considération, are substantiaUy the same 
as thosë nôw in force, say: 

Thé teeoghltion in the lolVa statutes of the right of creditors of corpora- 
tions to look to unpaid lastallments of stock subscriptlons, to obtain satis- 
faction 'Oftheir demands, did not confer a new right, but Is a récognition of 
a right ,e!:ist^^g|before the statute, by virtue of the relations between a cor- 
poration 9,nd its creditors and stockholders. 

In ail the deoisionB of the suprême court to which our attention 
has been called by counsel, this same gênerai distinction or classi- 
fication obtaiius; and ïnany of the seraning inconsistencies in cases 
cited by oowttsel, on eithei? side,, are cleared awày, and the line of 
décision m»de uniform, by bearing in mind the f act just noted. 
In that portion of the pétition which we are now considering, no 
claim is saade^ to any liability beyond that which anses beçause of 
unpaid amoants on shares of stock held by défendant. Assuming 
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liability exists, the question to be considered is, how is it to be 
enforced? The contention of défendant is that it cannot be en- 
forced at law, but must be enforced in equity. Défendant concèdes 
that receivers and assignées of insolvent corporations may sue at 
law to recover of stockholders fixed and determined asseasments. 
The reasoning which supports this concession is that the stockholder 
is liable in such a case to the corporation, and the receiver repre- 
sents in that action the corporation. Hence he sues, as the cor- 
poration might hâve done.' But in case at bar the défendant holds 
shares, on their face, paid up. The corporation oannot sue for 
whatever amounts are actually unpaid on thèse shares. It must 
be conceded, we think, that, unless relieved therefrom by the lowa 
statute, plaintiff's remedy in this court must be in equity. In 
Handley v. Stutz, 139 U. S. 417, 427, 11 Sup. Ct. 530, it is said: 

Ever since the case of Sawyer v. Hoag, IT Wall. 610, it has been the set- 
tled doctrine of this court that the capital stock of an insolvent corporation 
is a trust fund for the payment of its debts; that the law implies a promise 
by the original subscriber of stock, who did not pay for it in money or other 
property, to pay for the same when called upon by creditors. 

In Clark v. Bever, 139 U. S. 96, 11 Sup. Ct. 468, the court says: 

In Sawyer v. Hoag, 17 Wall. 610, 620, it was held that the capital stock of 
a corporation, especially its unpaid subscriptions, la a trust fund, sub modo, 
for the beneflt of Its gênerai creditors. And this principle was reafflrmed In 
tJpton V. Trebilcock, 91 U. S. 45. [And the court cite varions other cases, ex- 
tending to Rlchardson's Ex'r v. Green, 133 U. S. 30, 10 Sup. Ot 280.] 

And there is no contention but that, had such been the désire, 
suit in equity might hâve been brought, wherein might hâve been 
attempted and obtained gênerai and full decree with regard to un- 
paid amounts on the shares then outstanding in said corporation. 

It wiU be noticed, upon an examination of the cases which hâve 
been decided by the suprême court wherein the collection of unpaid 
amounts on shares of capital stock was by suit in equity, and ap- 
proved by that court, or was at law, and disapproved by the court, 
that none of thèse cases closely resemble the case at bar. 

Pollard V. Bailey, supra, was an action at law, where the holder of 
bills of an insolvent bank attempted to recover the amount of same 
f rom an owner of shares therein. The provision under which plain- 
tiff claimed to recover was: 

The individual stockholders shall be botmd respectively for ail the debts of 
the bank la proportion to thelr stock holden therein. 

The court caU attention to the fact that: 

Each stockholder Is bound for the debts in proportion to his stock. ♦ * • 
The provision, therefore, for a proportionate liability is équivalent to a pro- 
vision for an appropria te form of équitable action to enforce it. The case 
Is différent from what it would be if the chapter had provided generally 
that ail stockholders would be Individually liable for the payment of debts. 

In Manufacturing Oo. v. Bradley, 105 U. S. 175, the statute pro- 
vided: 

The members • • ♦ shall be jointly and severally liable for ail debts of 
the company, etc. 
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TM'odurtsay:' '■■'■••'■>•'' 

THe statut* 'unaét considération prescribes no form of action, and the 
jurlsdlctlon m&f be regarded as conciirrent, both at law and equlty, accord- 
ing totbe/Jia^pottlie relief made necessary by the çirçujmstances upon 
wblch the i:'i£^t arises. 

After tbe retiognition by the court of the right to sue àt law, the 
court déclare that in the case then under consideratiOB there was 
an acknfewledged jurisdictiôn to grant eqjuitable relief, because of 
the lien of'thè bond in evideùGe, upon the corporaté property, and, 
as an incfâeul! to tiiat, to make a decree against the' corporation 
for the |)ayment' of the debt Such équitable juïisdiction having 
attached^iitchwas proper, to avoid multiplieity of suits, to extend 
to plaiiitifi? full and complète relief in that action. 

In Millsîvt! Scott, 99 U. S. 28, wherei the charter of the bank pledged 
and boni^ ;the : persons and property of the stockholders for the 
rédemption of the billsii^ued by the bank, "in proportion to the 
number of Shâïes" held bj' the several stockholders, the court say: 

The proportion of the Indebtedness wltlj whlch the stockholder Is to be 
charged can be ascertained bnly upon taking aecount of the debts and stock 
of the bank, ajod^a court of equlty Is -the proper tribunal to bring before It 
ail necessary parties' for that purpose; but by the law of the state, as de- 
clared by thé bighest triburiali an action for' debt will lie wlièrè the amount 
of the bank'S witstanding Indebtedness and the number of shares held by 
the stockholder' cou be stated. In such cases the extent of the latter's lia- 
billty is fixed,iflnd the amount wlth whlch heshould be charged is a mère 
arithmetical calfetilation. / 

,In TerrysVtîKttlie, 101 U. S. 216, the language estàblishing the 
liabilityofî thÇîi stockholder was, "Liable and bonnd for anv «nm 
not exeeedingituHiee the amount of their shares.'' After declaring 
that this '^prayisiiolQ is, in légal efPect, for a proportionate liability 
of the stockholderSi" and therefore to be enforced in equity, the 
; court say:' ... ■•li-y :^ - ■, ■ ,:;■ ■■ ■ ■■ " ■■■ ' 

TJndoubtPdl^iiAïndersome charters,' sillts ât law may be maintained by one 
creditor, againstsof)*^ or morei fttQçl^lolderè. Th© form and extent of a statu- 
tory liability Of ttils kind depen/i upon the partlcular phraseology of the 
statute creating thé liability. 

In Kennedy Y. Gibson, SWall. 498, the receiyer of a national 
bank, by bp! imequity, wught to recoTer from vârious défendants, 
as stockholders, for a deficiency in assets. The case was decided 
in the suprême court adversely to the complainant, but on the ground 
that the bill cdntained no àyerment as to necessary action by comp- 
troller preliminary to right to sue. The reasoning of the court is 
valuable, in matters considéred bearing on the point now in ques- 
tion. It iadedared thatj in actions to enforce the orders of the 
comptroUer in ènforcing iùdîvidual liability of stockholders to pay 
thé debts of thé Ijankingïi^eoci^ ^ 

The liability of the sliajfeiwJders is severali and not joint The limit of 
their liabUlty is ihe par of the stock held by each one. When the whole 
amount is. soflgl^tîitQ ;be riéPQVéred, it mUst be at là'w;, ' Where less Is ^e- 
quired, It may be In eqully, and in such a case an Interiocutory decree may 
be taken for contribution, and the case may stand for the further action of 
the court, if euch aeUon sbould subsequentif proTO ne(Sfes^J',— ïintll the full 
amount of the liability Is exbausted. 
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Stone V. Chisolm, 113 U. S. 302, 5 Sup. Ot. 497, was an action 
teard on certificate of division of opinion, where the oniy question 
was whether the liability imposed on corporation directors by tlie 
statutes of Soutli Carolina might be enforced in an action at law, 
at the instance of one or more creditors, or must be enforced by 
creditors' bill in equity. The statutes provided that, in case of 
debts in excess of capital stock actually paid in, the directors should 
be.personally liable for same, both to the creditors and to the cor- 
poration. After considering the applicabUity of varions statutes 
of that state, in the attempt to ascertain what if any remedy the 
statutes provided for enforcement of the statutory liability thus 
created, the court say: 

No spécial remedy being prescribed by statute for enforcing tbe liability 
created by that section, from a considération of its nature and the circum- 
stances which are made the conditions of It, we are led to the conclusion 
that the only appropriate remedy in the courts of the United States Is by a 
suit in equity. 

The subséquent reasoning of the opinion shovi's that this con- 
clusion is based on the fact that there must be an ascertainment 
of the total amount of this excess indebtedness and of capital stock 
paid in, and thus a basis is reached, once for ail, concluding ail 
parties interested; and that if left to the détermination of varions 
juries, in différent actions which might be brought against the 
stockholders under varying circumstances, the flndings of theSe 
juries might essentially vaxy, either in amount of excess indebted- 
ness or of capital stock paid in, and therefore the per cent, to be 
paid in by the stockholders in the différent actions would possibly 
vary, and indeed there might be variance as to any amount to be 
paid in, so that the amounts to be paid might resuit in grossly 
unequal results to the différent stockholders. 

A review of the cases cited above présents pretty clearly the con- 
troUing principles which determined the conclusions reached by 
the court as to whether the attempt to enforce the stockholder's 
liability should be by action at law or by suit in equity. But we 
are not left to ourselves to deduce thèse controlling principles. The 
court has stated them. In Flash v. Conn, 109 U. S. 371, 3 Sup. 
et 263, a judgment creditor sought to recover from a stockholder 
on the ground of statutory liability of stockholder for ail corpora- 
tion debts made before the entire capital stock was paid in. The 
statute provided that: 

Ail stockholders » • * shall be severally Individually liable to the 
creditors of the company * * * to an amount equal to the amount of stock 
held by them respectively, for ail debts, etc. No stockholder shall be per- 
sonally liable for the payment of any debt contracted by the company • • • 
unless a suit for the collection of the debt shall be brought against said com- 
pany withln one year after the debt shall become due; and no suit shall be 
brought against any stockholder ♦ * * until an exécution against the com- 
pany shall hâve been retumed unsatlsfied, in whole or in part. 

The court consider the point urged, that this should hâve been 
a suit in equity, instead of an action at law. And the court dis- 
tinguish the pending case from Pollard v. Bailey, supra, where "the 
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liability ol 13ie stbckliélders was lu proportion to the îstock held by 
them": v '■ 

Eaeli stO<iî^61dér was thëréfore only Ilable for hls proportion of the debts. 
This ppo^rticttf could onjy be aacertainea after an ac<Jount of the debts and 
stock, and a prb rata distribution of the indebtedness among the stock- 
holders. This, the court held, could only be done by a suit in equlty. But in 
this case tl^é.statute makes every stockholder indlvidually liable for the 
debts of t^é'company, for an amount equal to the amount of his stock. 
This liabfflty* is flxed, and does not dépend on the liabiUty of other stock- 
holder». Theire is no necesslty of bringing in other stockholders or creditors. 
Any creditor who has recovered Judgment against the company, and sued 
out exécution thereon, which has been retumed unsatisfied, may sue any 
stockholder, and no other creditor can. 

We now tum tç the lowa statutes, and tlie similarity, as to rem- 
édies provided by statute, between thèse and the provisions con- 
Btrued in Flash V. Conn, supra, seems remarkable. In both it la 
provided that suit must be flrst bronght againsit the corporation, 
and exécution issue thereon, with the resuit of being unsatisfied. 
And both provide for suit being then brought against the stock- 
holder. fitit, if there be any différence in this particular, the lowa 
provisions, jbre more deflnite, in speciflcally providing for "action 
against hina" (the stockholder). The reasoning in Flash v. Conn 
is strîkingiy applicable to the lowa statute. This "statute makes 
every stoc]mo|der individually liable for the debts of the company, 
for an anaount equal to the amount of the unpaid installments of 
his stock.'' The liabîïity is âxed, and does not dépend on the lia- 
bility of .other stockholders. Any creditor who has recovered judg- 
ment against the company, and sued out exécution thereon, which 
has beèn returned unsatisfied, may sue any stockholder whose shares 
of stock are not paid up, "and no other creditor can." But if it be 
urged that in the Flash Case the amount of capital stock held was 
the only matter to be determined, as to the holder of stock, in flx- 
ing the limit of his possible liability, while hère, under the lowa 
statutes, there, must be found both the amount of stock held and the 
amount unpaid thereon, and that as this matter is not "flxed, but to 
be ascertaîfli(ed, therefore the action should be in gquity," the an- 
swer is {without now considering the establlshed practice in the 
state courts of. lowa) that (quoting the language pf Mills t. Scott, 
supra) "actions of debt will alwaya lie, where the amount sought 
to be recovered is certain, or can be ascertained from fixed data 
by computation." Hère the pétition states the number of shares 
Ihe défendant pwns, and that no part thereof is paid up. The entire 
$274,000 is<Uàblè for debtâ pf creditors. While the judgment which 
is sought w^b^ipâià therefrom is fixed, no computation being nec- 
essary, «xcept tO flnd what interest is to be added to the amount 
in the jud^eiit named. In Mills v. Scott, supra, which was an 
action at liaV ^g^nst a stockholder of an insolvént bank, the su- 
prême cPuiit mad^e the cpinputation, stating that "tu such cases, the 
extent of the [stockholder's] liability is flxed, and the amount is 
a matter of inere arithnietical calculation"; and the court, hàving 
by such cali&nlaïion thus flxed the liability of the défendant on the 
debt sought to- le charged against him at an amount less than the 



NATIONAL PAKE BANK V. PEAVBY. 921 

judgment wMch had been recovered M the court belqw, ordered 
that, unless plaintifE therein should remit the excess over the amount 
so flxed by the court, a new trial should be granted. 

Turning now to the décisions of the suprême court of lowa as to 
the manner in which this liability of the stockholder should be en- 
foreed under the lowa statutes ârst above quoted, we find the prac- 
tice, which that court has recognized and approved as the correct 
practice, is settled beyond the possibility of doubt, — as to whether 
the action shall be at law or equity. But first let it be noticed that 
we are not now considering the question whether or not, as a matter 
of f act, défendant holds his stock so that he can be made liable un- 
der the iowa statutes to plaintifE's judgment against the corporation. 
That is a matter of défense, to be hereafter examined, if such défense 
be tendered. The demurrer, on point now under considération, viz. 
the appropriate remedy to be enforced by plaintiff, is conceding sucb 
ultimate liability. If at this point we were considering the question 
of def endant's liability, the case of Clark v. Bever, supra, might con- 
trol. In that case the question before the court was not the remedy 
to be enforced, and its manner of enforcement (that action was at 
law); but the question considered, the détermination of which de- 
termined the judgment of the court, was whether, under the facts 
presented, the shareholder was liable for the judgment sought to be 
fastened upon Mm. In Bayliss v. Swift, 40 lowa, 651, the question 
was directly presented and determined whether, under the lowa stat- 
utes, the remedy must be enforced through action at law or in equity. 
The plaintiff, Bayliss, had recovered judgment against the corpora- 
tion, had issued exécution thereon, which was returned unsatisfied, 
and he now sued the stockholder in such corporation for amount of 
his judgment. The suprême court of the state (page 651) state the 
contention of plaintiff to be that the lowa statute "authorizes an 
ordinary judgment against the stoekholders": 

We tbink the section in question sustains thîs position. It provides that, 
"before any stockholder can be charged wlth the payment of a judgment 
rendered for a corporate debt, an action shall be brought against him." The 
section does not prescribe what klnd of an action shall be brought, and there 
is no princlple of construction which warrants us in determlning it to mean 
any other action than an ordinary action attended by the ordinary consé- 
quences. 

Section 3712, McClain's lowa Code, provides: 

Ail forms of action are abolished in this state; but the proceedlng In a 
civil action may be of two kinds, ordinary or équitable. 

So that, when the court déclare the appropriate proceeding under 
the statute to be "the ordinary action," there can be no question, by 
that they mean an action at law, as contradistinguished f rom an ac- 
tion in equity. 

In Stewart v. Lay, 45 lowa, 604, a receiver brought action at law 
against a stockholder, to recover judgment upon his unpaid stock. 
The défendant pleaded, among others, certain équitable grounds of 
défense, such as fraud in conduct of receiver and ofiScers of corpora- 
tion, in varions way«. To the équitable défense the receiver de- 
murred, — among other grounds, "that défendant has a full and ade- 
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^âte rémëdy at laW fot 'É&efttiittéi's thërein set oui" The demurrer 
wlas stistained, à'iid déféiidèàit àp;^eàlfed. The court say: 

The depositor or other'creditô]* of t|ié baiak woiild be expoSèd tô great hard- 
BhJp, were he requlred tb walt the'^dw progress of an equlty action, wherein 
ail the stockholders âr« t>artles, J^roOght to settle the equitlpS; between them,. 
grpwlpg out of tlielr Uabilltles and^efiitîdns as associâtes in tjie corporation. 

And again, T^^ith référence to the équitable défenses aet up : 

Tljé défendant ca^, under the Ifegaï défenses plead by hlm, show the con- 
ditions and facts «et up in the parts of hls équitable answer now under 
considération. TheyafCord a dejfense ftt law, and the ^lolding ofi the court 
below is affirmed. . 

In Singer v. Gtveài 61 lowa, 93i ,15 N. W. 858, judgment ftredltors 
of a corporation Jwere seeking payment of a judgment againat the 
corporation byii action at law fagainst a stockholder for unpaid 
amonnts'upon Ms ^tock. The caseras tried to a jury, with verdict 
for plaintifls. WMle no objection eeems to hâve been made against 
the form of action, beîng at lan^, défendant contended that the stat- 
ute did not authorize judginent against him on the verdict of the 
jury. Thecourtsây: 

Wethlhk, howeVer, fbat section 1084 ttf the Code [section 1634, McOlain'» 
Code] coùtemplates the renditlon of : such judgment Bayllss v. Swift, 40 
lowa, 648. 

Tn Water-Power Co. v. Hopkins, 79 lowa, 658, 44 N. W. 797, plain- 
tif?, as judgment Creditorof a corporation, sued défendant, at law, 
as a stockholdér; with unpaid i inistallments of stock, to recover 
amount of his judgment Trial to jury, and verdict for plaîntifif. On 
his appeal the court (page 657, 79 lowa, page 797, ±4 N. W.) say as to- 
one of thé errors aâsigned : 

"Appèllant daimé' that the (corporation) bas ceased to exist, and tliat in 
conséquence the relief sought by plaintlfE can be obtained onjy in equlty. We 
do not discover that any objection was made in the court below to the kind. 
of proceedings aflopted. Tne llablilty of défendant, and the nièthod of ob- 
talnlng rplièf; ai-e prbrided for by sections 1082-1084, Gode [McClaln's Code, 
§§ 1632-16?4]. The facts upon which the llablilty of a stockholder dépends 
can, as a: raie, be as readily ascertftlned by an action at law as a proceeding 
in equlty. We thlnï: the proper action was adopted. Bayllss v. Swift, 40- 
ïowa, 651." 

We may hère cite, without delaying to particularize further, as. 
additionally showing that an action at law is recognized by the 
suprême court of lowa as the prbper remedyj Jackson v. Traer, 64 
ïowa, 469, 20 N; W. 764; Carbon Co. v. MiUs, 78 lowa, 4^0, 43 N. 
W. 290. 

Hâviûg'thus astîèrtained the proper proceeding to be by action 
at law, aéCOrding to the décisions of the highest court of the state, 
we may observe that as to the remedy to be pursued, where the 
statute provides for an action, the suprême court of the United 
States has' expressly recognized the propriety and duty of the féd- 
éral coiilrts to follovi? the state practice in that regard. Mills v. 
Scott, supraj- i^lêS and expressly recognizes that "by the law of 
the staté, a# dëclared by it» highest tribunal, an action for debt 
will liéj''ëtc., and thereupon proceeds to folio w that déclaration as to 
the state 'Iftw. In Bank v. Francklyn, supra, the court, after care- 
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fully examining the décisions of tïie Mghest court of Ehode Island, 
where the corporation was organized, as to whose capital stock 
défendant was sought to be held liable, and those from the like 
court in Massachusetts, from which state the Rhode Island statute 
was adopted, state fhat the court has repeatedly held "that T^hether 
the remedy in the fédéral court should be by action at law or by 
suit in equity dépends upon the nature of the remedy given by the 
statutes of the state"; and the décision reached is largely, if not 
entlrely, governed by the décisions of the Ehode Island court. In 
Clark V. Bever, supra, the suprême court, while reftising to foUow 
the suprême court of lowa as to the décision there given (64 lowa, 
469, 20 N. W. 764) on the matter of the liability of a shareholder 
for unpaid installments or portions of his shares, on the ground 
that this was a question of gênerai law, as to which the fédéral 
courts must foUow their own views and constructions, yet the court 
expressly recognize that the lowa statute has given a new remedy 
for enforcement of such liability when that liability exists (page 
116): 

The new rlght given to the creditor by the statute Is to hâve hls exécution, 
when corporate property cannot be found, levîed upon the private property 
of the stockholder who is indebted on his subscrlptlon of stock. 

And had it become material to consider it, undoubtedly, that court 
would hâve recognized the remedy by the next section of the state 
statute, — "an action," — ^as the legitimate and proper method of en- 
forcement, as construed by the state court. 

In Patterson v. Lynde, supra, in which it was held that the pro- 
ceeding under the Oregon statute should be by a suit in equity, 
as one reason therefor the suprême court say, "The creditor has not 
been given, either by the constitution or the statute, any new remedy 
for the enforcement of his rights." Well may it be said, as to the 
remedy to be hère pursued, using the language of the suprême court 
in Flash v. Conn, supra: 

We think this is a case where the construction of the state court Is entiUed 
to great, if not conclusive, weight with us. * * * it is clear that confu- 
sion and uncertainty would resuit, should the state and fédéral courts place 
différent constructions on the section. * * • If this was a oase arlslng in 
the state of [lowa,] we should foUow the construction put upon the statute by 
the courts of that state. 

And if in "matters involving the détermination of gênerai princi- 
ples, how much more when there is involved simply the question of 
the remedy to be adopted in enforcing a right, is the language of 
the suprême court i>ertinent, that: 

The fédéral courts administering justice in lowa, havlng equal and 
co-ordinate jurisdlction with the courts of that state, * * * will lean 
towards an agreement of views with the state court, if the question seem to 
them balanced with doubt. Clark v. Bever, 139 U. S. 117, 11 Sup. Ct 468, and 
■cases there cited. 

The question heretofore considered does not involve the point 
whether a state statute may limit the sphère of jurisdiction within 
which the fédéral courts exercise their equity powers. Counsel upon 
«ither sidé concède this as settled in the négative by repeated de- 
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ékioâas of ^tihl âapmae coort of the United State& But as said in 
Payne V. BEook, 7 Walli 425: 

The absence of a compleite and adéquate remedy at law Is the only test of 
equlty jnrisdlctlon, and the application of thls prlnciple, aa appUed to a par- 
ticular case, must dépend on the character of the case, as dlsclosed In the 
pleadlhgé. 

Theflrst two points atove named, of the demurrer, are overruled. 

Tliç next ground of diemnrrer is that no assesament is shown to 
hâve beén made on defendfint's shares. Thls opinion has aiready 
transgi^essed its proper bounds, and must not be unnecessarily 
lengtihfnpd. 

In.OWk V. Bever, supra, it is said: 

So, irheRthe InterestB of créditera requlre, those who hold shares of stock 
In a corpprtitlon, purporting to be, butwhlch are shown not to be, pald for 
to thelir face value, should be held Uablë tq pay thelr shares In fuU, unleas It 
appears tijat they acqulred thelr stock under circumstances that dld not ^vo 
credltorsanâ other stockholders just grounds for complaint 

In Hàtch V. Dana, 101 U. S. 214 (creditors' bill to charge stock- 
holders holding unpaid stock), the court say: 

That the appellants [stockholders] are not protected by the facl^ If sudi 
waci thé fàct, that thelr subscrlptlons for stocà were payable "as called for 
by the company," w© thtnk, Is clear. Assumlng that such a clause In the 
subsorlptton meant more than an agreement to pay on demand, and that It 
contempïàted a formai call upon ail the subscrlbers of a company, the sub- 
scriptioiis were stlU in the nature of a flmd for the payment of the com- 
pany'B debts, and. it was the duty of the company to make the calls when- 
ever the funds were needed for such payment. If they were not made the 
offlcers of the company vlolated thelr trust, held both for the stockholders and 
the çpmpgny. And it would seem singular if the stockholders could protect 
themséivMi from paying what they owe by settlng up the default of thelr 
agents. 

And it is not perceived why the reasoning of the opinion just 
giveïi niày not hère apply. 

Singer V. Given, supra, states the doctrine that a subscriber to 
capital stock "assumes towards the creditors of the corporation an 
obligatiph which can be discharged in no other way than by pay- 
ment of that sum." And in Jackson v. Traer, supra, the court ex- 
pressly déclare that one who accepta and holds stock in a corpora- 
tion has ail the liabilities as to payment thereof which obtained 
as to the original subscriber. The words "unpaid installments" are 
used in the statute. But in the various lowa cases cited by coun- 
sel there! appears no case wherein the court has not regarded the 
unpaid amounts on capital stock as bound to a judgment creditor 
of an insolvent corporation, who attempts to recover under the 
statute against the holder of such stock. 

The remaining ground of demurrer is that the railway company, 
its creditors, and the other stockholders are necessary parties. In 
none of ihé cases above cited from the United States Reports is 
there any statement or suggestion that in an action at law either 
the ÏQSolvent corporation, its other stockholders, or the other cred- 
itors are necessary parties. Mantfestly, an attempt wherein there 
is "the necessity of enforcing a trust, the marshaling of assets, and 
equalizing contributions" (Manufacturing Oo. v. Bradley, supra), 
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oonld not be snstaîned as against one stockholder. Such çafles, how- 
ever, are in equity. Ail the cases cited on this point by counsel for 
défendant are suits in equity, and governed by the suggestions just 
made. The very point of the lowa statute is to provide a speedy 
and adéquate method to gire complète aid to a judgment créditer 
who pursnes a stockholder for the amounts unpaid on his shates. 
The reasoning of the lowa suprême court in Stewart v. Lay, supra, 
as aboTe given, manifests the purpose of the statute. The share- 
holder has no grounds of complaint that he alone is sued, for his 
is a several, individual liability. And the very fact that section 
1634 entitles him to his separate action against another stockholder 
for contribution argues strongly against eren the right of another 
stockholder to be joined with him as défendant in this action. He 
oan avoid this statutory proceeding by paying in full Mb sharee. 
And, since his obligation is alone sought to be enforced by the 
judgment creditor, he alone is the proper party, The créditer is 
not attacking the corporation in this action. The corporation haa 
already had its day in court in the matter of the creditor's claim. 
The corporation is not interested in "the attempt of the creditor 
now to force from the stockholder, under the remedy afforded by 
the statute, the payment of so much of his unpaid shares as may 
be necessary to discharge the judgment already obtalned against 
the corporation. "This liability is flxed, and does not dépend on 
the liability of other stockholders. There is no necessity for bring- 
ing in other stockholders or creditors. Any creditor wh3 has re- 
covered judgment against the company, and sued ont exécution 
thereon, which has been returned unsatisfled, may sue any stock- 
holder, and no other creditor can." Flash v. Conn, supra. This 
ground of demurrer must be overruled. 

Let an order be entered orerruling the demurrer, to which de- 
fendant excepts. And défendant is given until February 1, 1895, 
to elect to stand on his demurrer or to answer by that date, as he 
may be advised. 



BALFOUR et al. t. BOGBES et aL 

(Circuit Court, D. Oregon. December 17, 1894.? 

No. 1.986. 

BxBCUTiorr Saih— Rédemption— Mbsne Profits— Obbgon Statdtb. 

The statute of Oregon, relatlng to exécution sales of land, provides that 
"the purchaser, from the day of sale untU resale or a rédemption, and the 
redemptioner, from the day of his rédemption untU another rédemption, 
shall be entitled to the possession of the property * * *, unless the 
same be in possession of a tenant * * *, and, In such case, * * * ta 
• • • the rents • » V 1 HlU's Ann. Laws, J 307, HeW, that the right 
to recelre rents and profits under this statute does not imply that what la 
thus received can be retalned by the purchaser In case of a rédemption, 
but in ail such cases the product of the property must be accounted for to 
the redemptioner. 

PLBADING — PrATBB POR RkLIEF. 

Where there is no obstruction to the particular relief prayed, the plaln- 
tlff cannot abandon that and ask a différent decree under the gênerai 
prayer. 
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This wp,s a suit J»y Eobert Balfouriaud otliers against K. J. Rogers 
and Gthers for the; forecloaure of a-mortgage. The case was heard 
uponastipulatioBi'of facts. -i 

Frederick V. Çoltû^u, for complainantB. 
John M* Geâria, ïor défendants. 

lîELLINGEB, iDistrict Judge. This is a f oreclosure suit brought 

by complainaatâ tû foredose a mortgage for $20,000 executed by 

the défendants {togers and wife and Williamson and wife. It ap- 

pears that, intuuediately prior to the exécution of the mortgage in 

suit, attachménts were levied on the mortgaged property, which 

■was subsequently sold upon exécution in the attachment suits. The 

.«omplainantSjttotprotect thelr mprtgage, aoquiresd the rights pf the 

purchaser at such sale by an assignment of the certiflcate of sale 

sErom the défendant Scriber, who had ;acquired it from the pur- 

sïtoser. Theimle was conûrmed toBalfpur^ Guthrie & Co., but the 

.©rdèr of cPhânnation was afterwards corrected by substituting the 

names of the: eomplainants, Robert Balfoiir, Robert Brodie Forman, 

întafl AlexandèP Guthrie for that of Balfour, Guthrie & Co. Within 

liie time fixed by statute in which rédemption may be made, the mort- 

igagors conreyed to Scriber the mortgaged premises, excepting 320 

«acres thereof, describiag in their deed the estate or interest conveyed 

%pi their ''equity of rédemption" in the premises which were par- 

- ticularly deseribed. Thereafter Scriber madie rédemption by paying 

tothe sherifl the amount required for such purpose. In the mean- 

time complainants, whîié in possession of the premises, cpUected 

ffl^660.'81,insurance motoey for l(^s on the prewises, of which they 

expended |489.92 in repairs on the insured building. They also re- 

ceiTed '11,320.49 f rom rents and profits of the,; mortgaged property, 

M Which $27;93 was expended in repai'rs. The complainants pray 

Hthat an accounting be had, and the amount due them on their note 

and mortgage, and on account of Insurance, and .of the purchase 

of the certiflcates of sale by them, be ascertained, and that the 

mortgagors be decreed to pay such amount, with their costs and 

attorney's fee in the f Preclosure'; thàt their mortgage be f oreclosed, 

and the proceeds of such foreclosure sale be appJied in payment of 

the amount so found due; that the amount paid by complainants in 

purchase of the title deïi.yed from the sale in the attachment suits 

be decreed to be a lien Ô» the property prier to ail other liens. They 

also pray for the appointment of a receiverj and for gênerai relief. 

The case was heard upon a stipulation of facts; nearly aU of which 
are immaterial to any question jh the case. It iS argued on behalf 
of complainants that Scriber was without title to redéem; that the 
description in the deed to him of the title conveyed as *'the eqnity 
' of redemptioû" in the laû'ds describèd is insuffioient; that the deed 
piirports to be for thè bèneflt pf certain of the grantors' creditoi-s, 
and, not appearing to be for the benefit, of ail such creditors, is void; 
that Scriber'a notifie of rédemption: was insufiicient, because it was 
addressed to BalfoiïP, Guthrie & Oo., whereas it should bave been 
to the complainants as named in this bill ; that the rédemption was 
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also ineffective because Spriber did not redeem as to ail thé land, 
and for tàe further reason that he redeemed in his own name, jn- 
stead of doing so as trustée. If ail thèse various matters were proper 
to be considered, tbey would not be effective to defeat the right of 
Seriber in the property subject to the lien of complainants' debt. By 
the term "equity of rédemption," the grantors undertook to convey 
ail their estate in the premises subject to complainants' lien. It is 
not a technically accurate description of a mortgagor's title, under 
a statute like that of Oregon, where the légal title remains in the 
mortgagor and the. mortgagee's interest is a mère chattel, but it is 
a perfectly well understood and popularly accepted description of 
such title. If the deed appeared to be for the beneât of only a part 
of the grantors' creditors, the omitted creditors would be the only 
personsi to eomplain. A party not affected by the préférence could 
not do it. The notice to redeem was served upon Balfour, Guthrie 
& Co. instead of complainants, presumably because of the fact that 
the confirmation of sales made in the attachment suits was made 
to such apparent company, instead of being made to complainants 
by their individual names. It is not pretended that the complain- 
ants did not in fact hâve notice; that the notice to them as a part- 
nership did not reach them as individuals. This objection is a mère 
quibble; and the same thing deserves to be said of the objections 
that Seriber did not describe himself as trustée in making rédemp- 
tion, and did not redeem as to ail the property, although he paid ail 
that was necessary to redeem the whole. But thèse objections hâve 
nothing to do with the case. As already stated, the complainants 
pray for an accounting, and that the purchase price of the certifleate 
of sale held by them be decreed a lien upon the land to be paid with 
their mortgage debt out of the proceeds of the sale of the land. 
There is no issue as to this. The only question in the case is one of 
law, — whether complainants are entitled to retain the money de- 
rived from the property while it was in their possession. The various 
objections argued in complainants' behalf, going to Scriber's right 
to redeem, do not obstruct the particular relief prayed for by them ; 
and, where there is no obstruction to the particular relief prayed, the 
plaintiff cannot abandon that, and ask a différent decree under the 
gênerai prayer. 1 Daniell, Ch. Pr. 379, note. 

The statute provides that "the purchaser from the day of sale 
untU resale or a rédemption, and the redemptioner, from the day of 
his rédemption until another rédemption, shall be entitled to the 
possession of the property purchased or redeemed, unless the same 
be in possession of a tenant under an unexpired lease, and, in such 
case, shaU be entitled to receive from such tenant the rents or the 
value of the use and occupation thereof during the same period."^ 
The right to receive rents and proiits under this section does not 
imply tiiat what is thus received need not be accounted for in case 
of rédemption. In Cartwright v. Savage, ô Or. 397, it is held that, 
when a judgment debtor redeems, he may recover the value of a 
crop growing upon the land at the time of the sale and harvested by 

1 Hill's Ann. Laws, § 307. 
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tihe'|ibfdËaÉ!ér wMe în piissession,. It ftillbws that the product of 
tKé pfè^piéH^ rnust in aÉ <Sëies be accbùtoted for to the rédemptioner. 
It i& iplét'tiig policy of thè'ëtatute to gife the creditor more than Ms 
debt, TJî'itït'iitèrest and i>roper charges. 

The Ctiniplainants in ttdi case will be charged with the amonnts re- 
ceivéd b^ thietù as stipidated, less what has been expended by them 
for repaîpSJ The money paid by them. in purchase of thé certiflcate 
of salô iô iii the sheriff's h^ds subject to' their order. It is not nec- 
essary vfllttt there shail be any decree àà to that The foreclosure 
will bë deèteëd as prayed, and an allbwance made of $500 for at- 
tomèyfe ïéès therein. 



DOH V. NOETHWEST COAL & TRANSPORTATION CO. et al 
■ (Circuit Courte D. Oregon. Deèember 17, 1804.) 

;„\ ^1 ,;,,•;. No. 2,156.', 

CtolH?bBATK>î*fr--lN80LyBTICY--tÀPi"0INTM:ENT OV ReCEIVBB. 

■WiMle the mère insoIyenCy of a corporation Is not enongh to authorize 
the appolntment of a receiver at the suit of its gênerai creditors, yet 
when |t clearly appears that on account of such Insolvency, and the 
njilsciQfidaet of its offlcer^, the corporation Is no longer ahle to proceed 
with lits Business, or its alsâets are in process of being fraudulently mlsap- 
plledi to the In jury of credltors, who are without other adéquate means 
of -relief, It becomes the ^uty of the court to appoint a receiver. tlnder 
, sucji'clrcumstances, the jproperty of the' corporation becomes a spécial 
f uu9,' out of \yhich credltbrs are entitled to satisfaction of thelr demands, 
and hénce is the subject 6f aîi équitable lien or trust for their beneflt 

This was a suit by Barljiett Doe against the Northwest Coal & 
Trajasportation Company, Samuel .Coulter, and others, to obtain 
the 8i.ppqintment of a receiver of the corporation, and the adminis- 
tration of its assets as a trust f und for the beneflt of its creditors. 
Défendants demurred to the bill. 

Wirt Mihor, for complainant 

Thomas H. Strong, for défendants Samuel Coulter, Sylvester Par- 
rell, ând James Humphreys. 
Alex. Mernstein, for défendant A. J. Knott, 
J. W. Whalley, in pro per. 

BELLINQEE, District Judge. TMs is a suit by a creditor of the 
défendant corporation for the appointment of a reoeiTer to take 
possession of and administer its assets as a trust fund for the 
beneflt of its creditors. The défendant corporation is organized 
under the laws of Oregon. It appears from the bill of complaint 
that the plaintifC at différent times, at the company's instauce, ad- 
vauced money to pay its taxes and other liabilities, and to take up 
indebtednesa of the company which it was unable to pay, and upon 
which it was threatened with légal proceedings, to an aggregate 
amount of about $6,800; that the company owes other overdue 
indebtedness, exceefding $50,000, ail of which it is unable to pay, 
and that it is insolrent; that the défendant Coulter is président of 
the corporation, and hls son AL Coulter and the défendant Farrell 
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are directors therein. Tlie complaint allèges that the défendants 
Farrell and Coulter, claiming to act as a majorlty of the company's , 
board of directors, authorized the making of a note and mortgage 
to secure the same by the company to Farrell for f 7,992.60; that said 
note and mortgage were executed in pursuance of such authority, 
Coulter being at the time président of the company; that such note 
and mortgage were without considération, and were frauduleùtly 
contrived between such président and Farrell for the purpose of 
defrauding the creditors of the company; that Farrell claims to 
hold, as a purchaser, other notes of the company, made by Coulter 
as its président, for sums aggregating about |6,000, ail of which 
notes are without considération and were fraudulently issued, which 
facts were known to Farrell when he pretended to purchase them; 
that ail of said last-mentioned notes were made payable to the order 
of Samuel Coulter, and were authorized by the Totes of said Samuel 
Coulter and his son Al. Coulter, claiming to comprise a majority of 
the board of the company's directors, Samuel Coulter being at the 
time président of the company. It is also aUeged that Farrell 
threatens to foreclose his mortgage for $7,992.60, obtained as de- 
scribed; that Samuel Coulter, by the authority of his own vote and 
that of his son, on said board, caused a note for |400 to be executed 
by the company, payable to his order, which note is without con- 
sidération; that said note for $400 was transferred by the said 
Coulter to the défendant Knott, who took the same with knowledge 
of its fraudulent character; that, through collusion between Knott 
and said Coulter, Knott has obtained a judgment on said note against 
the company in the state circuit court; that Samuel Coulter, acting 
upon the authority of a resolution passed by his own vote and that 
of his son, executed to himself, and without considération, a note of 
the corporation for $1,000, which he assigned to the défendant Whal- 
ley, who took with notice of the fraudulent character of said note 
and of the insolyency of the corporation; that thereafter, and for 
the purpose of taking up said note, a note of the company for |1,- 
057.30, secured by a mortgage, was executed and delivered to Whal- 
ley ; that this note and mortgage were upon the authority of a resolu- 
tion of the directors of the company, adopted by the votes of Samuel 
Coulter, as président of the company, and Farrell, and that the same 
resolution was the authority for the note of $7,992.60 executed to 
Farrell; that the défendant Humphreys claims to hold liabilities 
of the company purchased from said Samuel Coulter, but that ail 
such évidences of debt are fraudulent, and were contrived between 
Humphreys and Coulter for the purpose of defrauding the corpora- 
tion and its creditors. It is alleged that the several défendants ail 
knew that the corporation was insolvent at the time of taking the 
several notes and securities above mentioned, as it in fact was and 
is, but that they conspired together to defraud the corporation and 
its creditors. To this bUl of complaint ail the défendants demur 
upon the ground that the property of an insolvent private corpora- 
tion is not charged by law witii any trust or spécifie lien in favor of 
gênerai creditors, and that a fédéral court has no jurisdiction to 
dissolve a corporation created by the state. 
v.64p.no.8— 59 
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The înisolfenpy qf a corporation ia not enough to antjhorize the ap- 
^pointment pf,i*^ çeceiver at the suit of its gênerai icreàitors. It is 
only where the creditor has acquired some spécial or équitable lien 
in the prpperty of the insolvent corporation that he is entitled to 
this r^n^edy. Such is tihe gênerai nile. This rule is without pré- 
cise Jii^its^onp as to what wiU conatitute an équitable lien in f avor 
of cm4|^JQff îin the property of insolvent corporations. In a récent 
and weli-Qonsidered case deoided in the circuit court of api)eal8 for 
the Seyîénth circuit (Mr. Justice Harlan delivering the opinion of 
the çpWFt), it ia held that where a corporation becomes insolvent, 
and detepaines to discontinije the further prosecution of its business, 
its property is thereafter aèected by an équitable trust or lien for 
thgf bfiftteÛt. of creditors; and a receiver waa appointçd. The fact 
that the corporation had determined to discontinue its business was 
reachedj npt through any deflnite proçeedings or déclaration of the 
cp'rpopate authorities to that end, biit frpm tbeir manner of dealing 
wili. the property of the corporation, whiçh resulted in transfer- 
ring title to ail its property, by a mortgage and deed of assignment, 
toanother, corporation, jpwned and controlled by the stockholders 
and managers of the grajitor company. Manuf acturing C5o, v. Hutch- 
inson, 63 Fed. 498. The reason why the mère insplvency of the cor- 
poration iS; not eno^3^gh to authorize the appointment of a receiver 
is in the fact that it may be to the best interest of the creditors 
that its business sliould continue, and its financial embarrassment 
will not necessarily preyent that resuit. But when it clearly ap- 
pears, as allf ged in this case, tbat the corporation, is insolvent, and 
that its creditors and président are fraudulently contriving to ab- 
sorb ail its property, and that such property is threatened with 
sale on collusive judgments obtained upon notes executed by the 
oflficers of the corporation to themselves without considération, on 
the authority of their own votes as directors, the corporation is so 
far civilly dead that it is the duty of the court to administer its 
property as a trust fund for the benefit of its creditors. In such 
case the property of the corporation is affected by an équitable lien 
for the beneflt of its creditors. Under such cireumstances the ends 
of justice require the interposition of the court, by its receiver, m 
protect the rights of creditors. While an insolvent corporation, or 
one that, being insolveat, has made an illégal conveyance of prop- 
erty, or one whose ofiQcers hâve mismanaged their trust, may stm 
be capable of conttnuing its business and of accomplishing the object 
for which the;Corporation was formed, and may be so engaged, and 
is therefore exempt from judicial interférence at the suit of gênerai 
creditors, yet when it clearly appears that, on account of such in- 
solvency and the misconduct of its officers, the corporation is no 
longer able to proceed with its business, or its assets are in procesa 
of being fraudulently misapplied to the injury of creditors, who are 
without other adéquate means of relief, it becomes the duty of the 
court to appoint a receiver. Under such cireumstances the property 
of the corporation becomes a spécial fund, eut of which creditors 
are entitled tp satisfaction of their demanda, and hence is the sub- 
ject of an équitable lien or trust for their benefit. The gênerai rules 
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invoked in support of the demurrers are not of universal application. 
The Sound discrétion of the court is always to be exercised, in 
TieW of the cirçumstances of the particular case, to promote the 
ends of justice. 

The question of the forfeitTjre of the corporate franchise is not 
involved hère. Actions for such purpose must be brought by the 
State. Thèse actions are based upon some violations of law, or 
abuse of power, or some act or omission which aœounts to a sur- 
render of corporate rights. They must be brought by the state, since 
the question of such forfeiture concerns only the state. If the state 
is Tvilling to OTerlook a wrong thus done to its authority, no one can 
«omplain. The préservation of the rights of creditors in the prop- 
erty of a corporation has no relation whatever to such question of 
forfeiture. The demurrers are overruled. 



BADGEKOW et al. v. MANHATTAN TRUST CO. et aL 
(Circuit Court, S. D. New York. December 29, 1894.) 

CONTRACTS WTTH PKOMOTEES— EQUITABLE LiEN — ALLEGATIONS SUPPICIENT TO 

EStabltsh. 

Complalnants' bill alleged that they and others had subscrlbed to a fund 
for the construction of three rallroads to be subsequently Consolidated in 
oné, in aceordanee with thé terms of a circular issued by défendants, the 
promoters of a construction company, and a trust company, their financial 
agent, inviting such subscriptions, and agreeing that, as part of the con- 
sidération thereof, certain bonds of one of said railroad companleà, which 
company waa specifically named, when Issued, should be set apart for and 
delivered to complalnants and the other sùbscrlbers; but that défendants 
caused the bonds, when issued, to be hypothecated and sold, deprivlng com- 
plalnants and the other subscribers of ail valuable return for their invest- 
ment. Held, on demurrer, that thèse allégations were probably sufBcient to 
establish an équitable lien in complainant's favor upon the bonds in ques- 
tion, that the court should not attempt to deal with the novel and compli- 
cated situation foreshadowed by the bill until the proofs were before It, 
and thàt the démnrrer should be overruled. 

This was a suit by Gordon R. Badgerow and others, suing in behalf 
of themselves and others similarly situated against the Manhattan 
Trust Company, Amos T. French, individually and as executor of 
Francis 0. French, deceased, and the Wyoming Pacific Improvement 
Company to establish a lien upon certain bonds, and for other relief. 
The bill of complaint, omitting certain unimportant parts, was as 
follovcs : 

Gordon R. Badgerow, Charles Breun, William L. Joy, Thomas J. Stone, and 
B. H. Stone, citizens of the state of lowa, and résidents of Sioux City, in 
that state, suing in their own behalf and in behalf of ail other subscribers 
to the construction fund hereinafter described of the Wyoming Pacific Im- 
provement Company, similarly situated with them, who shall come Into this 
suit and contribute to the expense thereof, bring this, their amended bill, by 
leave of the court, against the' Manhattan Trust Company, a corporation 
created and existing under the laws of the state of New York, and a citizen 
of that state, baving its principal place of business in the city of New York; 
Amos T. French, a citizen and résident of the state of New York, the said 
Amos T. French, as executor of the last will and testament of Francis O. 
French, deceased; and the Wyoming Pacific Improvement Company, a cor- 
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poratlon exlsting under the laws of the state of Wyomlng, and a citizen of 
that stais> And thereupon your orators complalnlng show unto your honors, 
as foll<>W8: 

(1) The defeodant Amos. T. French, and Francis O. French, now deceased, 
With one Edward K. Gednéy, George R. Blanchard, and Donald McLean, 
were at ail the times hereinafter mentioned promoters of a company known 
as the Wyomliig Pacific Improvement Company, one of the défendants above 
named (hereinafter calledthe "Improvement Company"), and, through the 
instrumeutality of said company, of a project for constructlng and equipping 
à Une of railway from Covlngton, Nebraskà, on the Missouri river, opposite 
Sloux CHJr, lowa, to Sait Lake Oity^ or Ogden, Utah, a distance of about 
960 miles, whleh Une of railway was known as the Pacific Short Line, and 
was intetiâed to embrace three Connecting Unes of railway to be constructed, 
to wlt,,tbe Nebraskà and Western Railway (hereinafter called the "Nebraslia 
Railway*^), the Wyomlng and Eastern Railway, and the Sait Lake Valley 
find ËaSfenl Railway. Francis O. French was the principal promoter, and 
at ail -times exercised a controUing Influence over hls assoclate promoters. 
AmoB T. French, who Is a son of Francis O. French; was an active promoter 
of said company and said projecL The défendant the Manhattan Trust Com- 
pany was cognizant of and actively aided in the promotion of said company 
and of said project. Said Gedney, Blanchard, and McLean are ail non- 
residents of the state of New York and of the state of lowa, and are not 
known or believéd by your orators to be solvent or flnanclally responsible. 
The promoters câused the improvement company to be incorporated in March, 
1888, under the laws of the then territory, now state, of Wyomlng, with a 
nominal wpltal of $1,500,000, and to be reincorporated in March, 1889, with 
a nominal capital of $3,000,000. They at ail times controlled the improve- 
ment conipany, and through It the railway companies owning the Unes of 
railway fUforesaid, which they caused to be incorporated contemporaneously, 
or nearly so, with the improvement company. The stock of the railway 
compante^ was Issued and owned by the improvement company. The only 
portion of the projected Pacific Short Line whlch the improvement company 
and the proipoters actually nndertook to construct and equip, and whlch was 
actually. constructed, was a section of the Nebraskà Railway from Covington 
to O'Nell, Nebraskà, a distance of about one hundred and twenty-nlne miles, 

whlch section of railway was completed some time durlng the year 1890. 
« «* *.* * « * « * « * 

(3) The plan adopted by the promoters at the inception of the improvement 
company to càrry out their project and to place the capital stock of the im- 
provement company was the formation of a syndicate, composed of the pro- 
moters and of ail those persons who should subscribe and contribute to a 
construction fund for building and equipping the flrst «ection of the pro- 
jected Une of railway from Covlngton westward, and, havlng thus completed 
this section, and paid for It, to proceed with the enterprise, with the aid of 
capitalists, which they expected then to be enabled to procure. This plan 
was, at the inception thereof, and at ail the times hereinafter mentioned, 
well known to the défendant liie Manhattan Trust Company. Thereupon the 
promoters, some time in the latter part of the year 1888 or early in 1889, 
through printed circulars issued and published through the agency of the 
improvement company, and by oral solicitations, invlted the public of Sioux 
City, including your orators, to subscribe to a construction fund of the 
Improvement company for the purpose of building said section. The circular 
above referred to was in the folio wing fonn: 

"Pacific Short Line. 
"The Sait Lake Valley & Bastem, the Wyoming & Eastern, and the Ne- 
braskà & Western Railway Companies, respectively, hâve contracted with 
the WyomlE^ Pacific Improvement Company for the construction of thelr 
several Unes extending from Covlngton, Nebraskà (opposite Sioux City, 
lowa), to Sait Lake City, Utah, a distance of about 960 miles. It is proposed 
to cohsoUdate thèse compani^ in one corporation, to be styled the Pacific 
Short Line. The Wyoming Pacific Improvement Company will recelve for 
the road as constructed stock and bonds as follows: $20,000 of forty years' 
flve per tient bonds and $19,500 of stock for each mile of completed road. 
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The companies above named will issue for eaxîli mile of road $25,000 of forty 
years' flve per cent, bonds and $20,000 of stock. The stocks and bonds issued 
to and received by the Wyoming Pacific Improvement Company will be ex- 
changed at par for stock and bonds of the Pacifie Short Llne Company, when 
same are issued. The Wyoming Pacific Improvement Company invites sub- 
serlptions on the followlng terms: Bach subscriber of $10,000 or any multiple 
thereof, and on payment of the amount to the Manhattan Trust Company, 
becomes entltled to recelve— 

$5,000 bonds at 90 $ 4,500 

Trust receipts for fifty-flve shares Wyoming Pacific Improvement 
Company stock, at par 5,500 

$10,000 
—In accordance with terms of certlflcate, copy of whlch follows: 

"•No. $ 

" 'Certlflcate of Subscription. 
'"Pacific Short Llne. 
" 'This is to certify that having subscribed dollars, will 

be entitled, on payment thereof to the Manhattan Trust Company, to recéivc 
trust certiflcates for Wyoming Pacific Improvement Company stock for 
sbares (belng 55 per cent, of sald subscription), and also rallviray 
bonds for $ (being 50 per cent of sald subscription), which shall be 

delivered within two years from date, or as soon thereafter as the same are 
Issued; subject to option to purchase said bonds at 95 and accrued interest 
within two years. 

" 'Thls certificate is negotlable only by transfer on the books of the company, 
and with the assent of this company flrst obtalned thereto. 
" 'Wyoming Pacifie Improvement Company, 
"'By 

" 'Secretary. 
"'New York, ,18 . 

" 'Countersigned and registered by Manhattan Trust Company. 

"'By 

" 'Président' 
" '[Indorsement] 
" 'The Installments on account of the subscription represented by this cer- 
tlflcate hâve been pald as follows: 

Per Cent. Oat«. Amoniit Pald. 

25 Manhattan Trust Oo. 

By 
15 Manhattan Trust Go. 

By 
10 Manhattan Trust Co. 

By 
10 Manhattan Trust Co. 

By 
10 Manhattan Trust Co. 

By 
10 Manhattan Trust Co. 

By 
10 Manhattan Trust Oo. 

By 
10 Manhattan Trust Co. 

By' 

"At the option of the subscriber, payment may be made in full. In case of 
default, at option of the Wyoming Pacific Improvement Company, ail further 
rights of the subscriber shall cease to the estent of such default; and for ail 
cash actually pald there shall be requited to the subscriber, in lieu of any 
other interest the amount pald in bonds at par. 

"In considération of one dollar in hand paid, the receipt of which is here- 
by acknowledged, the undersigned hereby agrée, each for hlmself, and not 



934 FEDERAL EEPOBTKR, vol. 64. 

dne'fi^ tiflkffiér; to eùbscribet'tlie snln set opposite our respective signatures, 
fjtafflito'fpiyjfflie: saine to the Manhattan Trust Gompaay.i trustée, for crédit 
Of WybiHlnigiiPaclflc Improvenjent Company, payableîi25 per cent, on, sign- 
Ing thisii^etiment, and the remàlnder in seven installments, one ol 15 per 
cent. ^<l .sfcE of 10 per centjiçach respectively, -when called for by Wyo- 
ming Ptclflc IMprovëÉQent fOompany, but not oftener tlian once in thirty 
day8.;'(îb iflasl payment liegotlable certillcate -will beglvea, countersigned 
by the trust company, In the f orm bereinbef ore set fortb. 
Signature. Address. » Amount." 

(4) Thereupon yonr orators,.t^fore.tlie 4tli day of February, 1889, accepted 
sald Invitation, and subscribed to said construction fund the amounts here- 
inàfter set opposite their names, respectively, by signing a ctrcular in the 
form above set f orth, to wit; 

Gordon R, Badgerow $ 2,500 

Charles Breun ,;. „; 1,000 

William L. Joy '.". 10,000 

Thomas J. Stone..., ,. 10,000 

B. H. Stone... .,.......;v, ,.,.:... , 10,000 

Contemporaneously wlth thèse subscrlptions, the sum of $337,500, or there- 
abouts, Inclndlng your orators' subscriptlons,; was subscribed to sald construc- 
tion fund by résidents of Sionx Olty. 

■ ♦ •:.' ♦'». ■* •,•-, ■*,'*. *. * * * * 

. (6) Thereupon, and after the agreements bereinbef ore set forth had been 
duly made, and before the 28th day of June, 1890, your orator Gordon R. 
Badgerow padd his subacriptlon In full in installments as they were called 
for, and, contemporaneously wlth his payments, ail or nearly, ail the sub- 
scriptlons made to sald construction fund in Sioux City, as bereinbef ore 
set forth, were dùly pald In. 

(7) TJpon eompletlng the payment of bis subscrlption, your orator Gordon 
R. Badgerow, on or about the 28th day of June, 1890, received from the Man- 
hattan Trust Company a triusl; eertiflcate and a subscrlption recelpt, of whlch 
the folio wlng are copies: 

"No. 16. 13% Shares. 

"Trust Certlflcate for Stock of the 'Wyomlng Pacific Improvement Company. 
"Thls certifies that G. R. Badgerow Is entitled to recelve, pn the fii-st day of 
October, 1893, thlrteen % shares of $100 each, par value, of the capital stock 
of the Wyoming Pacific Imptoyeroent Company, and also to receive any divi- 
dends that ihay In the meanwhlle accrue thereon, when and as the same may 
be pald. The shares represented by this certlflcate are deposlted wlth and 
stand in the hame of the Manhattan Trust Company, trustée, under the 
agreement dated, October 12th, 1888. Thls certlflcate is transférable in per- 
soh or by attbrnéy only wlth the consent of the Wyoming Pacific Improve- 
ment Company indorsed hereon, and on surrender of this certlflcate. 

"Manhattan Trust Company, Truster, 
"By C. W. Haslcins, Secretary. 
"Reglsteréd thls nlnth day of June, 1890. 

"Wyoming Pacific Improvement Company, 
"By Wendell Goodwin, Président." 

"No. 16. ifl,250.00. 

"Subscrlption Beceipt for First Mortgag^e Five Per Cent. Gold Bonds of the 
Nebraska and Western Rallway Company. 

"This Is to certlfy that G. R. Badgerow is entitled to recelve, on the first 
day of May, 1891, or as Boon thereafter as same may be Issued, one one- 
quarter first ^mortgage five per cent, gold bonds of $1,000 each of the Ne- 
braska and IV^estem Kailway Company, due 1929, accordlng to the terms of 
subscriptionito the wyoming Pacific Improvement Company, subject to the 
right of the Wyoming Pacific Improvement Company to cancel this recelpt 
on payment to G. R. Badgerow of ninety-flve per cent, and accrued interest 
for said bonds on or before May 1, 1891. This recelpt is transférable in per- 
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son or by attorney only tvith the consent of the Wyominj; Pacifie Improve- 
ment Company indorsed hereon, and on surrender of this receipt. 

"Wyoming Pacific Improvement Company, 
"By Wendell Goodwin, Président. 
"Countersigned and registered thIs twenty-eighth day of June, 1890. 

"Manhattan Trust Company, 

"By C. W. Hasklns, Secretary." 

(8) Your orators Charles Breun, William L. Joy, Thomas J. Stone, and B. 
H. Stone duly pald thelr subscriptions In full in installments as called for 
as aforesaid, and thereupon severally duly received from the Manhattan 
Trust Company trust certiflcates and subscription receipts in the same form as 
and substantially Uke the certificate and receipt above set forth, excepting 
that the proportionate amounts of said stock and bonds to which they were 
respectlvely entitled were duly specified In their certiflcates and receipts, 

(9) The Manhattan Trust Company became flnancial agent of the syndi- 
cate at its inceptlon, and acted in the relation of such flnancial agent at ail 
the tlmes hereinafter mentioned. At the tlme thèse circulars were issued 
and published, none of the capital stock of the improvement company had 
actually been subscrlbed for, excepting, perhaps, a very small amount thereof, 
but what précise amount, if any, is unknown to your orators, and not more 
than about four shares of the par value of $100 each Issued, if at ail, to 
enable the promoters, or some of them, to qualify as trustées of said com- 
pany had been actually pald for, and the stock of the improvement company 
referred to in the circulars was stock to be issued to the subscribers to 
the construction fund, as original subscribei-s to the stock of the improve- 
ment company. Only a portion of the stock of the improvement company, to 
wlt, not more than $764,707.85 par value thereof, was ever subscribed for, 
and none of the stock, excepting, perhaps, the shares issued to the trustées 
as aforesaid, to enable them to qualify, were ever delivered to the subscribers. 
but ail said stock, so far as it was issued, If at ail, was immediately when 
issued delivered to the Manhattan Trust Company, and retalned by it under 
the agreement of October 12, 1888, mentioned in the trust certificate of 
stock hereinbefore set forth, with a voting power upon said stock, until the 
Ist day of October, 1893, reserved and secured to certain of the promoters, 
to wlt, Francis O. French, George R. Blanchard, and one other person des- 
ignated by them whose name is to your orators unknown, but is believed 
by them to be Edward R. Gedney. Through the exercise of this voting power, 
Francis O. French and the promoters associated with him were en- 
abled to elect, and they did at ail times elect or cause to be elected, trustées 
or directors as well as ofiîcers of the improvement company, of their own 
choice, who at ail tlmes remained under thoir influence and control. Francis 
O. French was a trustée or director and the flrst président of the improve- 
ment company, and continued to act as such until about .Tanuary 1, 1880, 
when he resigned. Amos T. French was from the outset, and until late in 
the year 1890, the secretary and treasurer of said improvement company. 
After the said Francis O. French resigned as aforesaid, he continued to be 
represented in the board of trustées by hls son, said Amos T. French. The 
said Francis O. French was also at ail the times hereinbefore and herein- 
after mentioned président of the Manhattan Trust Company, and Amos T. 
French was at the same times treasurer of said trust company. Donald Mc- 
Lean, hereinbefore mentioned, was agent of the improvement company, and 
of the promoters to solicit subscriptions in Sioux City. 

(10) On or shortly after the Ist day of February, 1890, an agreement was 
effected between the improvement company and the Manhattan Trust Com- 
pany, through the prociu-ement or with the connivance and aid of Francis 
O. French and of the défendant Amos T. French, pursuant to which agree- 
ment ail the bonds issued or agreed to be issued to the improvement com- 
pany by the Nebraska and Western Railway Company were hypothecated 
with the Manhattan Trust Company to secure loans to the improvement 
company to the amount of $1,000,000. Snbsequently, in the same year, ail 
the stock of the said railway company, and ail the bonds issued by said com- 
pany, were, by the procurement or with the connivance and aid of Francis O. 
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French aod tJje défendant Amos T. French, hypothecated with the sald trust 
Company to secure a (urtherloan to the improvement company o£ $600,000. 
Pursuant to the terms of sald agreement, a commission of fivé per cent, was 
paiiiby tîbe trust company out ot said loans to underwriters thereof, who 
had agreeti to purchase said bonds at the rate of flfty cents on the dollar, 
and a further commission of two and one-half per cent, to Francis O. French 
and othwB for securlng the ùhderwrltlng of said loans. 

(11) Béfbré the Ist day of Èebruary, 1890, and at the times said hypothe- 
catlODjs above mentloned were made, the Manhattan Trust Company and 
sald Fritnçls O. French and Amos T. French well knew that your orators 
had subscrlbed to sald construction fund, and that subscriptlons to sald 
fund had been made in Sloux City to the amount of $337,500, and in ail to 
ovèr $500,000, and that subscrlptlon agreements in the form and In the man- 
ner herelnbefore set forth had been made with your orators and the other 
Bubscribers to sald fund; and that your orators and the other subscribers 
had duly .paid in installments of their subscriptlons as called for under the 
terms of said agreements, and that your orators had thus pald in the whole 
or the greater part of their subscriptlons respectively, and that the other 
subscribei-s had also pald in the whole or the greater part of their subscrip- 
tlons; and that your orators and the other subscribers to said fund, under 
the terms of their subscrlptlon agreements, and upon completing the pay- 
ments of their subscriptlons, were entitled to reçoive trust certiflcates for 
stock and subscrlptlon recelpts for bonds entitllng them to stock of the im- 
provement company and to said flrst mortgage bonds of the Nebraska & 
Western l^^-Hway Company in proportion to the amounts of their subscrip- 
tlons as ,speclfled In their subscrlptlon agreements respectively. The Man- 
hattan Trust Company, In pursuance of your orators' said agreements, duly 
delivered to your orators theiir said certiflcates and recelpts in the form and 
in the manner above set forth, and also delivered to the other subscribers to 
said fund, upon their paylng their subscriptlons in full respectively, similar 
certiflcates and recelpts, for the amounts of stock and bonds to which they 
were severaUy entitled under their said agreements. The total amount of 
bonds to which the said subscribers were thus entitled, as the Manhattan 
Trust Company and said Francis O. French and Amos T. French well knew, 
exceeded the suni of $250,000 par value of said bonds. 

(12) When your orators contributed to the construction fund as aforesaid, 
It was understood by and between them and the improvement company and 
the Manhattan Trust Company, to the knowledge of Francis O. French 
and Amos T. French, that the bonds of the Nebraska and Western RaUway 
Company, when issued. on account of sald section of railway from Oovlng- 
ton to O'NeU, and the stock of the improvement company when issued, should, 
to the amounts specified in the subscrlptlon recelpts and trust certiflcates 
herelnbefore mentloned, be set apart and reserved for dellvery to your orators 
at the time ppecifled in said receipts and certiflcates respectively. But the 
said Manhattan Trust Company, in wlllful disregard of sald understanding, 
wrongfully, and in fraud of your orators, at the instance or with the connl- 
varice and aid of said Francis O. French ,and said Amos T. French, caused 
said hypothecatlons of bonds and stocks to be made, and accepted and ef- 
fectuated said hypothecatlons. The bonds so hypothecated were bonds se- 
cured by a mortgage made by the said Nebraska and Western Railway Com- 
pany to the Manhattan Trust Company upon the said section of railway from 
Covington to O'Neil, and embraced the entire issue of said bonds, and ail 
the bonds which by the terms of sald mortgage the said railway company 
was authorized -to issue. And the said Manhattan Trust Company, with 
full knowledge that said hypothecatlons embraced ail the bonds which the 
sald Nebraska and Western Railway Company had issued, or was author- 
ized to issue, and that said hypothecatlons rendered impossible a dellvery 
of bonds and stock in compllance with sald receipts and trust certiflcates, 
nevertheless, in fraud of your orators and the other subscribers, at the in- 
stance or with the conuivance and aid of said Francis O. French and Amos 
T. French, caused said bonds and stock to be hypothecated with It as afore- 
said, and accepted and effectua ted said hypothecatlons. AU said bonds and 
stock so hypothecated with the Manhattan Trust Company, as aforesaid. 
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were during the year 1S90 sold out pursuant to the terms of said hypothe- 
catlons, and passed into the possession and ownershlp of many persons, to 
your orators unknown. The facts of said agreement to hypothecate said 
bonds and of said hypothecations of bonds and stock were never disclosed 
to your orators, but were fraudulently concealed from them by the said 
trust Company and by said Francis O. French and Amos T. French, and your 
orators did not know and did not learn said facts until long after said bonds 
and stock had been hypothecated and sold out as aforesald. 

(13) The fair cost of construeting the said section of railway from Coving- 
ton to O'Neil did not exceed $10,000 par mile. Before the said hypotheca- 
tions of stock and bonds were made, there had been subscribed for the pur- 
pose of construeting said section of railway over $600,000, and there was 
actually paid in on account of such subscrlption over $500,000, to wit, the 
Bum of $513,000 or thereabouts. 

(14) The said bonds and stock comprlsed ail the valuable assets of the 
Improvement company, and by the hypothecation and sale thereof the stock 
of the improvement company was rendered wholly worthless, and said Com- 
pany has never since had, and it has not now, any valuable assets whatso- 
ever. Said mortgage has been foreclosed by the trust company, and the 
said section of railway has been sold under a decree of foreclosure and sale. 
The improvement company became, in the latter part of the year 1890, hope- 
lessly insblvent, and passed into the hands of receivers, and has practically 
ceased to exist. It is made a, formai party to thls bilL Neither the stocks 
nor bonds designated or mentloned In the trust certiflcates and In the sub- 
scrlption receipts hereinbefore deseribed hâve been delivered to your orators, 
or either of them, or to the other subscribers, and they hâve never received any- 
thing of value for or on account of their said subscriptions. Your orators did 
not know or learn of the frauds and wrongs hereinbefore alleged until after 
the sale of the stock and bonds so hypothecated as aforesald. 

Défendants demurred to the bill. 

Oliver P. Buel, for complainants. 

John L. Cadwalader, for défendant Manhattan Tnist Co. 

De Lancey Mcoll, for défendant French 

COXE, District Judge. The transactions out of which this con- 
troTersy arose are complicated and perplexing. The actors are so 
numerous and appear in so many différent characters, individual and 
représentative, their rights, duties and oMigations cross and recross 
at so many points that it is by no means an easy task to weigh the 
questions involved in the light of ail thèse relations or to follow to a 
démonstration any of the théories presented. If the complainants 
had an équitable lien upon the bonds of the Nebraska Company to 
the extent of their interest under the subscrlption receipts they are 
entitled to relief of some sort in equity. The court understands that 
this is not seriously disputed, but, even if it were, it is thought that 
the proposition is a sound one. If the bonds of this company were 
impressed with such a lien, and the défendants, with full knowledge 
of its existence, disposed of the bonds without the complainants' con- 
sent and to their injury, equity will aflord relief. The question is, 
does the bill allège such a lien? The following is a summary of the 
alleged facts: It was agreed that the complainants' money was to 
be expendedi in construeting the Nebraska Eailway and that the bonds 
to be delivered to them, in return for their money, were to be the 
bonds of that railway company and no other. The subscrlption re- 
ceipts delivered to them by the improvement company expressly re- 
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cite that' tfae complaiHants were entitled to receire bonds of the 
Nebraskâ Company. At the time the complainants contributed, it 
was undeipstood by and between them and the defendàiits that thèse 
bonds, to the amount specifled in the receipts, should be sèt apart and 
reserved for delivery to the complainants. In short, upon the ex- 
press agreement that they should receive thèse bonds — it being the 
intent and purpose of both parties that a sufflcient number of bonds 
should be set apart and reserved for the complainants — they sub- 
scribed their money. If they were déprived of the bonds their money 
was lost. There was hothing else of value left. In thèse circum- 
stancës thé défendants, with full knowledge of complainants' rights 
and in fraud of those rights, entered into a scheme which resulted 
in takîlig from the complainants their bonds and leaving them with- 
out a'^^lîâr to show for the money they had advanced. Thèse, in 
brief,, ar^rthe àvermentS. Are they sufflcient? It is true that the 
bill migûtr be more explicita It is not, perhaps, as clear a,nd full as 
it shciûïâ be on this subject. On the other hand it must be remem- 
bered (t^iat the fonn of the agreement which créâtes a' lien is not as 
mîitèrpiâl as the uLtimatè Intçnt of the parties. Equity looks through 
fonui tosubstance. If the intent to charge designated property is es- 
tablished the lien follows. 3 Pom. Eq- Jur. § 1237. The bill is not 
demurSblè if its alle|a.tionë' when aggiegated establish an agree- 
ment îrbm which the déduction folïows that it was the intent and 
purpose of the parties to croate such a lien. While conceding that 
the proposition is not free from doubt the court is inclined to the be- 
lief that the bill states a cause of action. As was said by Mr. Justice 
Miller in Merriam v. Publishing Co., 43 Fed. 450: 

"The demurrer goes to the whole blU and aSserts that It eontains uo 
averments warrantlng équitable relief of any sort. We are iinable, at thls 
time, toais^eiit fully to that vlew; but, at the same time, we do not wish to 
be understood as , declaring deflnitely that the complalnant is entitled to 
équitable relief." 

Many authorities hâve been examined without flnding one exactly 
in point, but in the action brought by the Fidelity Loan & Trust Com- 
pany agaimst thèse défendants to recover damages, this court decided 
that the western subscribers had no remedy at law against the Man- 
hattan Trust Company, and, incidentally, suggested that their rem- 
edy was to enforce their lien in a court of equity. Though this sug- 
gestion wasy probably, obiter, it is not unlikely that the complainants 
were influenced by it in bringing this action and, though not con- 
troUing, it is, in the circumstances, entitled to weight. It is thought 
that wisdom aad prudence require that the court should not at tiiis 
time atteilapt to deal with the novel and complicated situation fore- 
shadowed by the bill, but should postpone its considération until the 
proofs are îJlbefore it. 

The demurfers are overruled, the défendants to answer within 30 
daya. , 
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SAMPSON et al. v. CAMPERDOWN COTTON MILLS. 

Ex parte McBEE. 
(Circuit Court, D. South Oarolina. December 21, 1894.) 

1. LANDLORD and TeKAKT — ASSISNMBNT Oï' LBASE— STATUTS OF FRAUDS. 

M. leased certain lands In South Carolina to the C. Mills, a corporation, 
the lease giving express permission to the lessee to ereet buildings, and 
pull down or change the same durlng the term. The C. Mills became 
Insolvent, and Its property, including the lease, was sold by a receiver 
to H. and his associâtes, who organized a new corporation, the C. Cotton 
Mills, which took possession of the property of the former corporation 
and of the leased premlses, but without any assignment of the lease or 
other writing from H. and his associâtes. Subsequently, the C. Cotton 
Mills made a mortgage of its personal property to S., mlnutely enumer- 
atlng sundry machines, fumiture, etc., and including "ail personal prop- 
erty of whatever nature, on the premlses of the 0. Cotton Mills, or in 
any manner belonging to them." S. brought his action to foreclose the 
mortgage, in which a receiver was appointed, who notifled the lessor of 
his Intention to surrender the lease, and subsequently advertised the Per- 
sonal property for sale, foUowing the enumeration in the mortgage of 
machines, etc., and adding, after such enumeration, "ail other personal 
property on the premlses belonging to the O. Cotton Mills, and covered 
by the mortgage." S., having purchased the mortgaged property at the 
recelver's sale, was proceeding to tear down and remove a warehouse 
erected on the leased premlses by the O. Cotton Mills for use in its busi- 
ness. M., the lessor, flled his pétition in the cause to restrain such re- 
moval. Bdd, that the C. Cotton Mills was never a tenant of M., no 
written assignment of the lease having been made as required by the 
statute of frauds of Sôuth Carolina. 
8. Trade Fixtures— When RemovablB. 

Held, further, that while, under the gênerai rule as to trade flxtures or 
under the provision in the lease as to pulling down buildings, the lessee 
might hâve removed the warehouse during the term, and while In pos- 
session of the premises, its right to do so did not continue after Its 
possession ceased and was terminated, as to any right of the C. Cotton 
Mills, by the recelver's notice of his intention to surrender the lease. 
8. Samb— WHBrr. Reai.ty and Wiibst Personaltt. 

Helâ, further, that, even If the right existed to remove a building erected 
on the leased premises, such building, until the right was exercised by 
an actual removal, was part of the Tealty, and not included in the mort- 
gage or sale of personal property. 
4 JuDiciAL Sale— SoPFtciBNCY of Advertisbment. 

Held, further, that the f orm of the advertisement was not such as to 
give notice to persons, not otherwise informed, that a building on the 
leased premlses was mtended to be included In the sale, and a sale, made 
under such advertisement, would not be held to include such building. 

This was a suit by O. H. Sampson & Co. against the Camperdown 
Cotton Mills for the foreclosure of a mortgage, Vardry E. McBee 
filed an intervening pétition. A raie to show cause was issued to 
the plaintiff, purchaser at the foreclosure sale, to which he filed a 
return. 

Cîothran, Wells, Ansel & Cothran, for complainants. 
Julius H. Heyward, for petitioner. 

SIMONTON, Circuit Judge. The Camperdown Cotton Mills, a cor- 
poration, executed to the complainant in March, 1893, a mortgage of 
its Personal property. The description of the property mortgaged 
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begins thùs: "125 H. P. Buckeye automatîc cut-ofE engine, two steam 
boilers, onê steam pipe, one tWo-beater opener, 56 36-iiich Wellman 
cords, with raiiway, troughs, and flxtures complète;" going on and 
giving in minute détail, article by article, tke machinery and appli- 
ances usedin a cotton mill. After tMs long and minute détail come 
thèse words in a separate paragraph: "AU personal property of what- 
erer nature on the premises of the Camperdown Cotton Mills, or in 
any maniier belonging to them, including property loaned to others 
or beld bî' Other parties on commission or storage for Camperdown 
Cotton Mîlls»" This mortgage was foreclosed in the main cause, 
and the peeeirer appointed thereunder was instructed to sell at public 
auction, after due advertisement, the property mortgaged on a day 
flxed by the court. This sale took place. In his advertisement of 
sale tliè rëceivér foUowed ttie description of the property in the mort- 
gage in its minute détail, changing, however, the punctuation, and 
endiug the description as foUows: "Two watchman's clocks, two sets 
harness, suhdry carpenteps' and masons' tools, six wheelbarrows, ail 
other perphal property on the premises belonging to the Camper- 
down Cotton Mills, and covered by the mortgage foreclosed in this 
case." At this sale, under this advertisement, 0. H. Sampson be- 
came the highest bidder, and was declared the pnrçhaser. The date 
of the sale was 3Xst of October, 1894 On the 24th of November there- 
after, O. H. Sampson sent certain workmen to tear down the princi- 
pal warehouse on the premises, heretofore occupied by the Camper- 
down Cotton Mills, claiming that he had purchased it as a part of 
the mortgaged property. Thereupon this pétition was iftled. The 
warehouse was put up by the Camperdown Cotton Mills for the pur- 
pose of storing cotton, used in its business of manufacture, and is af- 
fixed to the freehold. If it passed at this sale, it did so because it 
was included in the words "ail personal property of the Camperdown 
Cotton Mills " The Camperdown Cotton Mills conducted its busi- 
ness upon certain leased premises in Greenville, S. C. The lease was 
executed by Alexander McBee and Vardry E. McBee, in 1876, to the 
Camperdown Mills, another corporation, for a term beginning 
March 1, 1876, and ending March 1, 1906. The lease is to that cor- 
poration and its successors and assigna, and does not require the 
assent of the lessees to any assignment of the lease. The Camper- 
down Mills bçcame insolvent, passed into the hands of a receiver ap- 
pointed in tbp state court; and ail its property, including this lease, 
was sold in 1885 at public auction by the receiver to H. P. Hammett 
and his associâtes. The deed, executed 3d August, 1885, conveys the 
entire property, including the lease, to H. P. Hammett and his asso- 
ciâtes, naming each of thetu and his proportion of interest, habendum 
to the said H. P. Hammett and his associâtes above named, accord- 
ing to their respective interest as above set f orth, and their and each 
of their executors, etc., forever. At the session of the gênerai as- 
sembly held in November foUowing this purchase, and conveyance, 
Hammett and his associâtes were incorporated as the Camperdown 
Cotton Mills, the act reciting the above-named purchase by them. 
19 St. at Larg^ S^ C. 34.7, The ne'w cprporation was placed in pos- 
session of ail th« iprpperty of the pld company and of the leased prem- 



8AMPS0N V. CAMrEEDOWN COTTON MILLS. 941 

ises. No deed was made, and, as far as tïiis record shows, no writ- 
ing whatever attended this transfer. When, in its tum, the Camper- 
down Cotton Mills failed and went into the hands of a receiver, the re- 
ceiver, within a month after his appointment, notifled Vardry E. Mc- 
Bee, the petitioner, who in the meantime had become sole owner of the 
fee in the leased premises and the lease, that he did not intend to 
undertake the lease, and, as far as lay in his power, he surrendered it, 
notifying him of his intention to tum over the possession of the leased 
premises as soon as practicable and the court shall direct. V. E. 
McBee to this, in substance, replied, denying the right of the receirer 
to destroy the validity of the lease, and notifying him that he would 
insist on his rights thereunder. The matter cornes up on a rule 
issued upon the pétition of 0. H. Sampson to show cause why, etc., 
and on his retum thereto. The return claims that ail the buildings 
erected by the Camperdown Cotton Mills on the leased premises for 
the purposes of its business were trade flxtures, and so personal prop- 
erty, included in the very tenus of the mortgage;that, being so in- 
cluded, they were ail sold at the sale for foreclosure, and passed to 
and are the property of the respondent, the purchaser at that sale. 
On the other hand, the întervener, owner of the fee in the land, dé- 
nies that thèse buildings of a permanent character let intp the free- 
hold, became and are personal property; that, whatever may be the 
gênerai law on the subject of trade flxtures, the érection of buildings 
and the interest of tenants in them were controlled by the terms of the 
lease, which permitted the érection of buildings and the pulling down 
and changing them, as may be deemed necessary and conTenient, 
<iuring the term of the lease only. He further dénies that the Cam- 
perdown Cotton Mills ever were his tenant, or occupied towards him 
the relation of lessee and lessor, there never having been any assign- 
ment to it of the lease in writing; that, whatever may be the conclu- 
sion on thèse points, thèse buildings were not sold at the sale, and did 
not pass to the purchaser, because nothing in the advertisement 
disclosed, and no notice was given at the sale, that structures on the 
land were a part of the property offered for sale. Finally, he claims 
a lien for rent to accrue. On this last point no reason is seen to 
change the conclusion heretofore reached in this same case. The 
law of South Carolina gives no lien for rent to accrue. 

At the threshold of this case it is best to ascertain the précise 
relations which the petitioner, the owner of the fee, and the Camper- 
down Cotton Mills occupied towards each other. Were thèse relations 
those of lessor and lessee? The original lease was to the Camperdown 
Mills. It was assigned by deed to Hammett and his associâtes, to 
their and each of their executors, etc. No assignment in writing was 
made to the Camperdown Cotton Mills. The statute of frauds of 
force in South Carolina (Gen. St c. 73) forbids the assignment, grant, 
or surreûder of a lease unless by deed or note in writing. Gren. St. § 
2018. See Charles v. Byrd, 29 S. C. 544, 8 S. E. 1; Davis v. PoUock, 
36 S. 0. 544, 15 S. E. 718. McBee could not, under the terms of this 
lease, complain of any assignment by his lessee. The law, however, 
proteèted him in prescrîbing a mode of assignment. The Camper- 
-down Cotton Mills, a corporation, was an entity distinct from Ham- 
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mett ancldiig associâtes. It coold contract with them. It was net 
boiind byrifcny of tkeir acts, except in a corporate capacity. Mor. 
Gorp. § 282j Property held byitbem in cotenancy did not, by ttie 
mère fact o£ incorporation, becOme Its property. A deed was jiec- 
essàrytoipaiss property wMch cOuld only pass by tbe observance of 
formalitièsi''-a dfeed or writing. A lease is of this cbaracter. The 
cdilclusion ia évident that the relation of lessor and lessee never 
existed between McBee and thfiGamperdown Cotton Mills. 

Tbere can be no doubt that, aiS( 'between lessor and lessee, build- 
ings put up On the leased ptemilaeS f<^I? the purposes of trade, distinct 
f rom the tase of the land by the lessor, do not become a part of the land 
and vest absolutely in the owner of thesoil, but are removable by the 
lessee duriag the term. Van Nesa f. Pacard^ 2 Pet. 137 ; Freeman 
V. Dawsoii, 110 U. S. 264, 4 Sup. Gt. 94; Wiggins Ferry Oo. v. Ohio 
& M. Eyi Go., 142 U. S. 396, 12 Sup. Ct. 188. This last case, after 
quotingîÉhe conclusion reached in: Van ITess v. Pacard, "that what- 
ever is afBxedbto the land bythe lessee for the purpose of trade, 
whetàec it?be made of brick or wood, is removable at the end of the 
term," alàds; "It is difficult to CGnoeive that any flxture, however 
solid, permanent, and closely attached to the realty, placed there 
for the mère purposes ;of trade, may pot be removed at the end of 
the ten;a**'ir Thèse cases déclare the right of removal only during 
the tenà» In one case quoted, in Van Ness y. Pacard, the right 
of rerox)ival is extended beyond the: term, the tenant stîU remaining 
in possession. Penton^. Eobart,2I|ast, 88. 

The la»', as laid down by the suprême court of the United States 
is in 'f uli aiword with the law in South Carolina. Evans v. McLucas, 
15 S.;!G<f7i)i; tBominiok v. Farr, 22 8. C^ 585; De Laine v. Alderman, 
31 S. Ov,867, 9:S. E. 950; Padgett v. Cleveland, 33 S. G, 339, 11 S. 
E. l(¥î9.i;!}But,,althoiigh this is true, it by no means folio ws that 
Whik ith,e buUdings remain on the land, fixed in the soil, they are 
Personal property. They can be removed, and can then become Per- 
sonal iproperty; but, so long as they remain undisturbed, they are 
a part of the realty, and are in faxît realty. They can become per- 
sonalty by reason of an express- agreement with the owner of the 
soil, or of an; agréèrent, implied by law, that they can be severed 
from the realty, and thus: regain their status as personal propprty. 
It is a long and well settled rule of the common law that everything 
whieh is annexed to the freehold beçomes a part of the realty, and 
can only be severed fronj it, and reinvested with the charactir of 
Personal and removable property, by the act of the owner of the 
land. lîlwfiS'P'^ Mawe, 2 Smith, Le?id. Gas. (6th Am. Ed.) 267, and 
cases citeds' If this bei soj an instrument expressly creating a mort- 
gage in pewonal property only will not create a lien on buildings not 
removed, and pÊiQovable only, ; , , 

The law aliowing the removal of buildings erected by lessees for 
trade p'urpipBesijhoi^v does it apply to the case at bar? The rights 
of O.: H. Sampson, the; purçhMer, deppnd on the rights of the Cam- 
perdown Gotton Mills^ Shortly ait?r his appointment, in May, 1894, 
tbe imceivèri notifled the lessor that he would not be bound by the 
lease; and, BO far as lay in his power,,Burrendered it He represented 
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the Cainperdown Cotton llills. While, therefore, if the corporation 
was not the owner of the lease, and his action could not affect the ex- 
istence of the lease as between the lessor and hia original lessees, yet 
it did end the tenancy of the Camperdown Cotton MUls some months 
before the sale. Even then, if it be assumed that there had been 
a right of removal in the Camperdown Cotton Mills, that right was 
lost by the termination of its occupation. 

In the note to Elwes v. Mawe, 2 Smith, Lead. Cas. (6th Am. Ed.) 
280 (*257), the learned annotators say : 

"Notwithstanding the libéral interprétation whicli the courts put on the right 
of the tenant to remove flxtures, It Is well settled that, if he fall to exercise it 
during the continuance of the term or before surrendering the premises, he 
cannot re-enter for the purpose of exercising it afterwards, nor sustain an 
action against the landlord or those daiming under him for the recovery of 
that which he has voluntarily abandoned;" quotlng many cases on this point. 

In Wood, Landl. & Ten. § 532, the same doctrine is stated, and sus- 
tained by numerous authorities. Mr. Justice Miller, in Kutter v. 
Smith, 2 Wall. 497, addressing himself to this question, says: 

"The doctrine concerning this class of flxtures [buildings], which is a strong 
innovation upon the common-law rule that ail buildings become a part of the 
freehold as soon as they are placed upon the soil, has extended no further 
than the right of removal while the tenant Is in possession." 

Further, if we were to conclude that, notwithstanding the non- 
existence of a written assignment of the lease to the Camperdown 
Cotton Mills, that corporation, entering as it did, was entitled to 
thé protection of the lease during its holding, we must corne to the 
same conclusion. If parties enter into a contract without express 
référence to the gênerai law controUing contracts of that character, 
the law enters into and becomes a part of the contract. But if the 
contract, in its terms, départs from the gênerai law, the terms of 
the contract control. In the contract between the lessors and the 
lessee we find two provisions, one permitting the lessees to remove 
any and ail the machinery in the miU within three months after the 
end of the term. This express provision, giving a qualifled right of 
removal, would seem to exclude the idea of a gênerai right. ''Ex- 
pressio unius," etc. T!he other provision permits the érection of 
buildings upon the premises, and during the term the puUing down 
or changing them, as may be deemed convenient or necessary. This 
is a distinct récognition of the right of the lessee to déclare his 
assent to the érection of buildings, and also of his right to give 
such consent with modifications; that is, to erect, pull down, or 
change buildings during the term. This cannot mean to remove 
them after the term has ended. 

There is another view of this case bearing on the question made 
by the intervention. The advertisement is so worded and punctu- 
ated that no notice whatever was given to those of the public who 
attended the sale at auction that the purchaser would get thèse 
buildings. Prima f acie, they were a part of the freehold, inséparable 
therefrom. Eeid v. Kirk, 12 Bich. Law, 54, 64. The only part 
of the advertisement which is now supposed to cover them are the 
words "ail other personal property on the premises belonging to 
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the Gapiperdown Cotton Mils and covered by the mortgage fore- 
closéd iit'Êliis case." Thèse worda çome after, and are separated 
by E'îcOHtÉiSa foittîy from, a long list bf mill apparatus and inacMnery, 
ending fclockë, tables, chairs, and other office fumiture." "Noscitur 
a soéiis;" Iilaurailtté Co. v. Hamilton, 12 App. Cas. 484, 38 Moak, 
433. The natural conclusion is that they embrace the odds and 
ends of similar articles to those mentioned before them. A sale 
undei' thesê circnmstances, even if the mortgage could cover bnild- 
ings not severed from the freehold in the tenn "personal property," 
was altogether to the advantage of the well-advised mortgagee, and 
to the digadvantage of every one else. Sales made under judicial 
proceedings "are always regarded as under tha control of the court, 
and snbjêct to the power to set them aside for good cause shown, 
and tô oï^eû them at any time before they are confinned, if the cir- 
cumstances of the case reqnire the exercise of that power." Blossom 
V. Eaiiroad Co., 3 Wall. 207 ; Mayhew V. Land Co., 24 Fed. 215. The 
sale under this advertisement did not carry any buildings erected 
on the leased promises. 



WELLS, FARGO & CO. v. VANStOKLB, 

(Circuit Court, D. Nevada. December 12, 1894.) 

No. 5S0. 

Promi^ôrt Note— La-w of Place. 

A prômlssory note la" not complète untll it has been dellvered, and th« 
place of the contract evldenced by such note does "not dépend upon 
where tjie note Is dated, but upon the place where It is dellvered, wbich 
may be sbown by paroi évidence, though the note is dated elsewhere. 

This waS an action by Wells, Fargo & Oo. against P. W. Vansickle 
upon a promldsory note. The case was tried by the court without 
a jury. 

J. L. Wines, for plaintiff. ' 

D. W. Virgin and Trenmor Coffin, for def endaiàt. 

HAWLEY, District Judge (orally). This is an action at law 
upon a pJ<ôÉilS8ory note which reads as foUows: 
"$4,000.00. San Francisco, Cal., March 29, 1887. 

"Two years àfter date, for value received, I promise bj'pay to the ordér 
of W. W. Lapham, at Wells, Fargo & Co.'s Bank, In this city, in gold coin, 
four thousand dollars, \with Interest, In Uke coin, from the date hereof, at 
the rate of one per cent ppr month until paid; payable monthly, and, If not 
s6 paid, to becohie part of the principal, and bear Uke rate of interest. 

"P. W. Vansickle." 

This note, before ma-turity, was, for value received, transferred 
and assigned to plaintiff. Two défenses are made to this note; 
(1) Statute of limitations; (2) payment. 

1. The fli«i contention of défendant is that the note sued upon is, 
upon it^ fape, a Galifornia note; that it is barred by the statute 
of limitations of the gtate of California (section 337, Code Civ. Proc.), 
and by the statute of limitations of tlie state of Nevada (sectio» 
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3661, Gen. St. Nev.), and that no évidence is permlssible to change 
or vary the terms of lie note, as to its place of exécution, etc. 
The statute of this state pro vides that: 

"An action ùpon a judgment, contract, obligation, or liability for the pay- 
ment of money, or damages obtained, made, executed, or incurred ont ol this 
state can only be commenced as follows: * * * Third. Within two years 

• • * after the cause of action accrued." 

The amended complaint allèges that at the time of the exécution 
and delivery of the note the défendant was a résident of the state of 
Nevada, and that W. W. Lapham was a résident of the state of 
Oalifomia; that the note, although dated "San Francisco, Cal.," 
was actually drawn up, signed, executed, and delivered in Oarson 
City, Nev. 

W. W. lyapham testified, in relation to the blank form and of the 
exécution and delivery of the note, as follows: 

"We made the arrangements In Genoa, and went down to Carson City to 
get the paper executed. The indebtedness was contracted at Carson City. 
I was deallng with Wells, Fargo & Co., and borrowlng money of them, etc., 
and I had those blanks wIth me. It was a Nevada contract. I sald to 
him [défendant], 'You will hâve six years after maturity.' The law there Is 
six years. So he must hâve understood It to be a Nevada contract. » • • 
l used the blanks as a convenience, because I had dealings with Wells, Fargo 
& Co.'s Bank, and In case I was not at Carson he could send the money 
to Wells, Fargo & Co.'s Bank, in San Francisco, where the note was made 
payable. It was understood that this was a Nevada contract. * • • i 
wanted the note payable In San Francisco, at Wells, Fargo & Co.'s, and so 
used the bank's form of note." 

Défendant testified that the note was executed and delivered in 
Carson City, Nev., but that it was the understanding that it should 
be a California contract, so as to enable Lapham, in the event the 
interest was not prompùy paid, to collect compound interest there- 
on, which was not aUowable upon contracts made in the state of 
Nevada^ 

I am of opinion that paroi évidence is admissible to show that, 
notwithstanding the printed words, "San Francisco, Cal.," upon the 
face of the note, the note was actually made, executed, and delivered 
in Carson City, Nev. A promissory note is not complète until it 
has been delivered, and it takes effect only from the time of its 
delivery. The place of a contract evidenced by a promissory note 
does not dépend upon where the note is dated, but upon the place 
where it is delivered. It is the delivery of the note that consum- 
mates the contract. 1 Daniel, Neg. Inst. § 865; 1 Pars. Bills & N, 
48; 2 Am. & Eng. Enc. Law, 330; Lawrence v. Bassett, 5 Allen, 
140; Overton v. Bolton, 9 Heisk. 762; Gay v. Rainev, 89 III. 225; 
Woodford v. Dorwin, 3 Vt 82; Pritsch v. Heisler, 40 Mo. 555; Flan- 
agan V. Meyer, 41 Ala. 132 ; King v. Fleming, 72 El. 21 ; Tied. Com. 
Paper, §§ 34b, 34c. "Commercial paper takes effect only from the 
time of delivery, and where there is a date given in the paper the 
delivery is presumed to hâve been made * * • on that date. 

* * * But this presumption may be rebutted, and it may be 
shown by paroi évidence that the paper had been delivered on some 
other day." Id. § 34b. In Davis v. Coleman, 7 Ired. 424, a note 

v.64p.no.8 — 60 
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madfe inîNbftkCarolina was delivered în Geongia îor a ioan there 
made, aztd i* waa held to be a contract made in Georgia. In Hyde v, 
Goodnow, 3 N. Y. 266, two notes signed in OMo were void by the 
law pf tl)iat state,i but, being delivered in New Yorlî, it was h.eld tJiat 
tbe plaice of delivery controUed the contract, as toits validity. Th.e 
contract in the case undèr considération was not "obtained, made, 
execnted, or incurred ont of this statè," and doès not come within 
the provisions of the statute of limitations of Nevada, heretofore 
quoti^.;;, , 

2, ^he défense of payment is not sustained by the évidence. The 
w^igh^^ajfid prépondérance of évidence on the merits are in favor 
of plaîn^. Judgmeni; is theref ore ordered in favor of plaintiff for 
the sum of $4,000, with interest ih.ereon from March 29, 1887, at 
theiralt ofil per cent, per month, — ^aH payable in gold coin, — and 
for costs. 



UNiC'Ç|ib StpATES CHÏSÎIICiAL CO. v. PROVIDÈÏiIT CHEMICAL OO. 
HOiïCUit Court, B. D. MlssoTitl, E. D. Decembet 17, 1894.) 
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CONTKAOTS IN RsisTRAIKT Oi* TrADE— MONOFOTilBS— PnBLtC POLICT. 

Tjœ W. Co., -wlilch w'âl engagea In the mantifàcture of bone tartar. 
ïeààëi^, îts ;buiîdirig and eaulpmentj'tlBea In siich manufacture, to W. for 
10 5;^ai;?, àt '$12,000 péir year. Thé actual rental value of tie lànd and 
iitillâiiig' was between $2,000 and $2,500 per year, but the profits derived 
by the IJ. Co. from the business conducted on the îlreiniseS' wlth the leased 
eqnjï>meiit were froin $10,000 to $12,000 per year. The lease.iGontained a 
cqvenaiït thiit, fluring its continuànce, the U. Co. woul^ èWI; 'engage In 
thé mà!âttf4ctUre of bone tartar, alid other provisions wMch, It was 
clalmedjishowed that the intention was notto operate, but toi close, the 
Ipasftd.-fjWîfory. On the. day the lease was piade, it was assigned, with 
mft çôpaerit «f the II. Ço., to the P. Oo., which was engaged in the same 
bUsitièâk, aiid hiad for inany years been the chief producèr àî bone tartar. 
It appeared that the lease had been made with the intention that It should 
be ai^gned tô "the P.' Oo;» and that itiwas made for theipurpose of re- 
moylng the U. Co.'s compétition from the market Otlier competitora 
afterwards sprung up. The priçe of bone tartar declined. The P. Co. 
ceased to pay the agrèed rent, and, beirig sued, set up in défense that the 
leasè "ifas void, as beibg lu reStralnt of trade, and tending to create a 
monoi>oly. HeW, that as the contract conferred no spécial or exclusive 
privilège, but left the trade open to the compétition of any other parties, 
it bad no, tpndency to create a monopoly; that It was no more than a 
lawful éxertise of the poWer to contract for the protection of the business 
of the Pi Co., and wâs not agalnst public policy, noir void. 

This was an action by the tJnited States Cîhranical Company 
against thé Provident Chemical Company for rent, on a lease. Trial 
by the court, without a jury. 

Action for ^ent • Défense that the lease Is void, because antagonistic to 
public policy. on the 25th of September, 1888, the plaintiff company leased 
to Henry H. Welch, for the term of 10 years, from thé ist of September of 
that year, at si monthljr rentàl of $1,000 per month, in advance, the building 
and equlpmegit then used by it for the manufacture of bone tartar in Cam- 
den, N. J. ; The mutual covenants are expressed in seven paragraphs. The 
flrst stipulâtes itoE the rlght of entry for default in the payment of rent, 
and is Of the ùSual character. The second prbhlbits the assignment of the 
leasehold -or an tmderlettlng without the written consent of the lessor. 
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The thlrd provides that, If the premises be destroyed by fire, the lessor 
shall hâve 20 days within which to elect to rebuUd, and, If the lessor shall 
choose to rebuild, the rental should then continue for a period of three 
months, and not longer, until after the complète restoration of the rebuilding, 
when it would again revive. If the lessor elected not to rebuild, such dé- 
termination concluded the term. The fourth is a covenant that in the 
event the buildings sbould be destroyed by fire, and the lessor elect not 
to rebuild, then the lessor will not engage in the manufacture of bone 
tartar so long as the lessee shall continue to pay the rental of $1,000. The 
fifth assures to the lessee the right to remove any engine, boilers, tools, 
machlnery, or flxtures plaeed upon the premises. The sixth relates to the 
prudent use of the premises, so as not to increase the risk by fire, and 
restricts the employment of the premises to the manufacture of bone tartar. 
The seventh and concludlng covenant Is as foUows: "Said lessor, for itselt 
its successors and assigns, hereby covenants to and wlth said lessee, hls 
heirs, executors, administrators, and assigns, that It, said lessor, will not, 
during the period that this lease may be in force, and that the rent herein 
reserved shall be paid as It falls due, ever manufacture or sell any bone 
tartar." On the day the lease was executed, it was, with the consent of 
the lessor, assigned to the défendant, a corporation organized pursuant to the 
laws of Missouri, and which, for many years antécédent, had been engaged 
in the manufacture of bone tartar at the city of St Louis, and whose trade 
in that product extended throughout the Dnited States, wheresoever there 
was a demand for that article. Although the lease was made to Mr. Welch, 
it was understood by both parties that he was merely the représentative 
of the défendant Company, whose oflicers had negotiated and consummated 
the terms of the trade. The plaintifC was organized as a corporation under 
the laws of New Jersey, and had for a number of years been engaged in 
manufacturing varlous kinds of chemical compounds, principally sulphuric 
acid, alum, rock tartar, fertilizers, and latterly bone tartar, at Camden, N. J. 
It used a separate building for each of the différent kinds of its products, 
and each was operated by mechanlcal power derived from a common motor. 
The building which the défendant leased had no power, and unless supplied 
with engine, as seems to hâve been contemplated by paragraph 5 of the 
lease, or power rented from the défendant, would be useless for the manu- 
facturing purpose for which it had been rented. The défendant points to 
this Incident as a clear indication of a design, of which both parties must 
be cognizant, not to employ the building in the business to which it was 
especially adapted, but to close it up, so that the défendant would be in 
complète control of the trade in bone tartar. And there is some évidence 
that, in conversations attending the negotiations which culminated in the 
lease, the défendant expressed an intention not to operate the factory; and 
also that, at least for the immédiate future, if the negotiations were con- 
cluded, the défendant would hâve complète control of the trade in the bone 
tartar commodity; and that this latter feature was utilized by the plaintiiï 
to obtain the rental finally agreed upon. 

"Bone tartar" is a coined term for the chemical compound "acid phos- 
phate of calcium," and is obtained by treating calcined bone or fossil and 
kindred rock with sulphuric acid. Whether made of bone or fossil rock la 
not discernlble in the flnished product, either by tasté, analysis, or efCeet 
in use. Bone and rock tartar are indiscrlminately used as one of the prime 
components of baklng powder. It was the trade of the manufacturera 
of baklng powder that the défendant had been cultivating for years, and of 
which, so far as bone tartar, its exclusive product, was used, It had almost 
the exclusive patronage up to the time when the plaintiffi began to produce 
bone tartar. The plaihtifif's first manufacture of acid phosphate of cal- 
cium was from rock, but, for two or three years bef ore the date of the 
lease, it had added to its works, at Camden, the building leased to the de- 
fendant, especi^tUy adapted to the making of bone tartar, and early began 
to press this . product upon the niarket, in compétition with that of the 
défendant, and threatening to become a dangerous rival. The défendant, 
in order to protect Its trade, conceived the idea of perpetuating its regency 
in this pàrticular field by gaining control of the plaintiff's Works whereat 
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the rival JrouBct was made. Its efforts resuîted In the lease which is the 
basls ôf thls suit ïhe qtiallty o£ tie plaintiff's bone tartar wa.8 ëqual to 
that ofthè €©16038111' s. While the manufacture of acld phosphate of cal- 
(duin was opén, to the talent and capital of any one, yet, to successfully 
make It, great skill and expérience were required, and this sklU had only 
been âttÉînéd by the plalntlff and défendant, with a f ew unlmportant ex- 
ceptions, up to the time of the lease. A Mr. McNab was the expert in 
charge of the plaintiff's works, and, after the exécution of the lease, the 
défendant requested the plaîntlffi to endeavor to keep him in its employment 
in the othèr departments of its business, so that he mlght not engage in 
Btarting a bûélnëss that wotild compete with the defendant's; and this the 
plabitiff, In a sptrit of accommodation, consented, so far as It could with pro- 
priety, to do. The défendant, after the lease was made, purchased of 
the plainiâffi ail of its flnished products, both of rock and bone tartar, and 
the raw itoaterial for maklng them. The raw material was sent to the 
défendants Works at St Louis, and the manufactured sold from Oamden 
to customers, Including those who had been purchasers of the plaintlff, 
and to whbtn the plalntlff used its best endeavors to Introduce défendant, 
under the name of the United States Tartar Company, the défendant thlnk- 
Ing It prudent to disguise the fact that it had acqulred the plaintiff's factory 
and bone tartar business. The value of the leased promises is shown to 
be between $17,000 and $24,000 and the annual reniai to be from 10 to 15 
per cent of this value, Whlle the rental stipulated in the lease is $12,000 
per annum. Inasmuch as the lease contalns no grant of the good will of 
the plaintlff, the défendant eontends this large monthly sum is but the 
prlce whleh the pialntiff demanded for withdrawing its rivalry to the 
défendant; whlle, upon the other hand, the plaintlff eontends that it is but 
a falr compensation for the profit It had been realizing and might reason- 
ably anticipate from that particular branch of its business, and the use 
of the leased property; and' I am convinced of the accuracy of the plain- 
tiff's contention by the évidence. Up to May, 1893, the rental was promptly 
paid by the défendant McNab, without the connivance of the pialntiff, 
had left its employment, and had started a factory for maklng bone tartar. 
Other rival Institutions sprang up, and the priées of bone tartar were tend- 
Ing downward; and under thèse influences the défendant repudiated the 
lease, as contrary to the policy of the law. The plaintlff sues for the 
rent in arrear. 

John G. Orrick, for plaintiff. 

Harmon, Colston, Goldsmith. & Hoadley and A. Moore Berry, for 
défendant. 

PRIESÏ, District Judge (after stating the facts). The question 
of moment in this case is whether the se\'enth covenant of the 
ïessor, not to manufacture or sell any bone tartar during the period 
the lease may be in force, is in restraint of trade, and for that rea- 
son void. Thè transaction in which this restriction appears is the 
leasing of prémises and equipment especiaUy devôted to the manu- 
facture of bone tartar. The rental value of tiie real estate and 
buildings was between |2,000 and $2,500. The profits derived by 
the plaintiff from making and sale of bone tartar were from $10,000 
to $12,000 per ahnum at the tune the lease was made. It is manif est 
that the induQïsment moving the plaintiff to lease the premises was 
to obtain a flxed and certain sum, rather than a contingent and 
uncértain Onè; and the motive of the défendant was to get rid of 
a dange^diis à^d aggressive competitor in the trade of the article 
of whici it Kvas in practical control, and to the maiitif acture of which 
it was exclusively devoted. The plaintiff sought a trade for this 
article tiircHighoTit the United States, — an achievement which the 
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défendant had already accomplished, being earlîer in the field. Tn 
view of thèse conditions, is the covenant condemned by public policy? 

The restraint extends literally everywhere, but a fair construction 
would lirait it to the United States. If valid to that extent, we 
hâve no concem 'nith the broader boundary. It is commonly and 
casually said that contracts in gênerai restraint of trade are void. 
This rule, whatever may haye been its earlier character, is now 
neither arbitrary nor inflexible. The sensé of the modem décisions 
is that, if the restraint is only commensurate with the fair protec- 
tion of the business sold, the contract is reasonable, ralid, and en- 
forceable. It is only where the restriction can be of no arail to 
the vendee, and unnecessarily hampers the vendor, that it becomes 
oppressive and void. Fowle v. Park. 131 U. S. 88. 9 Sup. Ct. 658; 
Ellerman v. Stock-Yards Co. (N. J. Ch.) 23 Atl. 287; Long v. Towl, 
42 Mo. 545; Match Co. v. Eoeber, 106 N. Y. 473, 13 N. E. 419; Law- 
8on, Cont § 327. 

Among the potent reasons ârst assigned against such contracts 
was that the person restrained by thus surrendering his chosen 
occupation— one for which he had been especially prepared — might 
become a public charge, and the public be injured in being deprived 
of his Personal skiU in the avocation to which he had been brought 
up. Such reasons cannot be applîed to artiflcial persons without 
absurdity. The substantial ground in ail cases, especially where 
corporations are concerned, is that such contracts tend to create 
monopolies. In discussing this phase of the subject, we must not 
lose sight of some other principles, the disregard of which would be 
more harmful to public interest than monopolies. The right to 
contract is a cardinal élément of constitutional liberty, and, as such, 
should be jealously guarded. In one of the cases supra it is said : 

"It is clear that public policy and the interest of society favor the utmost 
freedom of contract within the law, and require that business transactions 
should not be trammeled by unnecessary restrictions. 'If,' said Sir George 
Jessell, in Printlng Co. v. Sampson, L. E. 19 Bq. 462, 'there is one thing more 
than any other which public policy requlres, it Is that men of full âge and 
compétent understanding shall hâve the utmost liberty of contracting, and 
that contracts, when entered into freely and voluntarily, shall be held good, 
and shall be enforced by courts of justice.'" Match Co. v. Roeber (N. Y. 
App.) 13 N. E. 422. 

Private corporations are subject to the control of the states from 
which they dérive their charters. From an abuse or misuse or excess 
of their powers, they can be called to an account by the state. It 
is better such control and régulation should be had by that ample 
authority than, indirectly, by a foreign forum, upon collatéral ques- 
tions of public expediency. The facts of this case disclose no 
tendency to monopoly. Monopoly implies an exclusive right, from 
which ail others are debarred, aad to which they are subservient. 
Greene's Case, 52 Fed. 104. In Match Co. v. Eoeber, supra (a case 
very similar in facts to this), the court observed: 

"To the extent that the control prevents the vendor from carrying on 
-the particular trade, It deprives the communlty of any beneflt it might de- 
rive from his enterlng into compétition. But the business is open to ail 
-others, and there is little danger that the public will suffer harm from 
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lack o£ pespsons^ to engage in* proûtable Industry. Such contracts do not: 
ereatfe momipoljes. Tbey conf^r no spécial or exclusive privilège." 

That thé con tract in tliis oftse was ineffectuai to create a monopoly, 
or even to confer a doniina.tîiig control over tke trade in bone tartar, 
is contessed to some eitent by the answer, wherein it assumes, as 
a just réâson for repudiatiiig the contract, compétition subsequently 
started, Acid phosphate of calcium is made by several processes. 
The plaintilf employed two, — one frOm rock, and the other from. 
bone. It leased the plaht for making bone tartar only, reserviag. 
the othép. The process was not discçrnible in the finished product. 
There is' nothing in thë.contract from which we can reasonably 
infer a tendeucy to creàté a monopoly such as the law condemns. 
Even if an article be of prime necessity, the public is not concerned 
with whQ ïnalîeB, but Only with the reasonableness of, the priée. But 
it is said that the défendant had, by its part in the transaction, such 
a purpose in view, This may be. The intent is only condemned 
as it is manifefeted in an unlawful act. If a person does a lawf ul 
act with a vicious intent, he is without the pale of légal ptinishment. 
Whatever may hâve been the defendant's motive, and even if repre- 
hensible, there is no rule by which we may reprimand the plaintiiï 
for the defendant's evil or wrongful intentions or acts. Whether 
the defendant's purpose is condemned by law or not does not affect 
the validity Of the contract, unless plaintifl contributed something 
more to theaccomplishment of the unlatvful design than the mère 
leasing of its property. Labbe v. Corliett, 69 Tex. 503, 6 S. W. 808; 
Tied. Sales, § 294. But we are of the opinion that défendant has 
been hastily and unnecessarily self-accusing. The plaintifl was mak- 
ing inroads npon the defendant's business, and greatly cutting the 
nrices of its ôoîè manufactured product, whUe with the plaintiff this» 
product was but a single feature of ità manufacturing plant. The 
défendait had a perfect right to buy off the compétition of a dan- 
gerous, powerful, and aggressive rival. The law of self-defense and 
protection applies to one's business, as well as to his person. But, 
if another springs up in the stead of the one silenced, the courts 
cannot, under'the guise of public expèdience, relieve him from the 
improvidence of bis lirst contract. 

Our attention has been called to many cases which condemn, in 
perhaps not tob severe terms, cohibinations and trusts. It is a 
nérvous and alarmed imagination which sees in every transaction 
involving large exchange of properties a monster threatening public 
interests. Coaibinations în the nature of modem trusts, so soundly 
condemned, aire those which aim at a union of energy, capital, and 
intèrest to stifle competilion, and ènhance the price of articles of 
prime necessity ■ and staples of commerce. In such cases there is 
absent thé eleîûfent of eichange of One Valuable right or thing for 
another. la the contract hère we flnd none of the éléments of a 
combination or trust. Itis a simple lease and sale for a fait and 
reasonable coBipen8ati<>n, with stipulations only commensurate with 
a reasonable,inecessaiy -protection. The effect of the transaction, 
while nbt^ to liteMjlJf ^e*pressed, was to convey with the premises 
the good will ôf''thè"i)là[lhtiff in its botiê tartar product and trade. 
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It is both unnecessary and unprofltable to discuss the many cases 
cited in the briefs. Upon a topic of public expedience, adjudica- 
tions are, seemingly, necessarily inharmonious. 

Judgment for the plaintiff for the rent sued for, and 6 par cent, 
înterest upon each instalhnent f rom the date it became due. 



SOUTHERN PAC. CO. v. JOHNSON. 
(Circuit Court of Appeals, Ninth Circuit. November 5, 1894.) 

CONTBIBUTORY NeGLIGEKCE OF EMPLOYE. 

An engineer who, to malîe necessary repairs, goes out on tlie runnlng 
board of his locomotive whilo it is mnning 17 or 18 miles an hour, and 
while It is unusually dangerous becâuse of the defects in the engine, wben 
the engine and train can be stopped or the speed slackened in a short dis- 
tance, is guilty of such contributory négligence as will preclude a recov- 
ery for his death, caused by being thrown from the engine. 

Error to the Circuit Court of the United States for the District 
of Nevada. 

Action by Eliza Ann Johnson, administratrix of the estate of 
Horace Johnson, deceased, against the Southern Pacific Company, 
to recover for the death of plaintiff's intestate, caused by defendant's 
négligence. There was a judgment for plaintiff, and défendant 
brings error. Keversed. 

This action was brought by défendant in error, under an act of Nevada, 
against plaintiff in error, to recover damages for the death of her hus- 
band, alleged to hâve been oaused by the carelessness and def ault of plain- 
tiff in error. The défendant in error obtained a verdict for $25,000, but $10,- 
000 were remitted as an alternative to a new trial. At the close of the tes- 
tlmony in the court below, plaintiff in error (there défendant) moved the court 
to instruct the jury to flnd a verdict for it. The court refused, and this is 
assigned as error. 

The statute under which this action was brought provided as foUows: 
"Whenever the death of a person shall be caused by wrongful acts, neglect, 
■or default, and the act, neglect, or default is such as would, (if death had not 
ensued,) hâve entitled the psLTty injured to maintain an action and recover 
damages in respect thereof, then, and in every such case, the person who, or 
corporation which, would hâve been liable. if death had not ensued, shall be 
Uable to an action for damages, nothwithstanding the death of the person 
injured. * * *" Gen. St. Nev. § 3898. 

The évidence of defects in the englue may be summarized from the testl- 
mony as foUows: 

Freeman (who was the fireman on the train): "Engine No. 1,266, on the 
14th day of August, 1892, was a hard-running engine. I thlnk it would be 
from looseness of the engine. Continuai wear, I should thiuk, would make it 
loose,— I mean wear of the boxes. The boxes were loose, and the cylinders 
were loose, and there would be a continuai poimding and jarring. There was 
more or less swinging motion in cab and locomotive, occasioned by this loose- 
ness. At the time of the accident, as the engine was going down Brown's 
hill, there was considérable jarring. It was a hard-running engine." 

Peterson testifled: "Her cylinders were loose, particularly on the left side, 
and her driving boxes were worn out, and probably her brasses also worn or 
in a bad condition. This would hâve the effect on the engine of giving It a 
swinging motion, especially on the curves. It would rock you from side to side 
very rapldly. The engine would ride like a dead-axe wagon. It will kind 
of strlke solid. This would certalnly increase the danger of the engineer in 
going out of his cab onto the footboard when the engine was in motion qulte 
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a little.; I ifla pot know anytWng about the drivlng -wheel, but I know that 
W^tm ;X aaiif tie englne she had a very bad pounding la the boxes. It would 
pbunâ ilkt' a sledge hamrher. The effèct of lost motion causes more or less 
Inconvenience to the engineer and fireman In the respect mentloned before. 
It rides barder, and will bave a swinging motion more to one side tlian tlie 
other. When a flreman is flrlng up the engine, and it Is on a curve, the least 
swing will throw him from one side of the cab to the other. That is what is 
called 'lost motion.' That Is true on a perfectly straight track. It will swing 
from side to side on a perfectly straight track if you strike low joints in your 
track, * « • Womout driving boxes cause a pounding in your engine." 

DriscoU testified: "On the morning of the fourteenth of August, when I 
was on her, she was in a very rough riding condition, caused, I présume, 
from the poor condition of the engine at tlie time. There would i» several 
causes which would produce hard riding. Being down on her boxes would 
cause it Lost motion between the engine and tender would cause it. That 
is ail I know of, unless it would be looseness of the engine. The wearing of 
the boxes would hâve a tçndency to make the engine sway. As a matter of 
fact, this engine did sway and rock more than engines in gênerai,— quite 
a good deal. The road at the place of the accident had some slight curves, but 
I do not think there were any sags on the line where this accident occun'ed. 
I know what you mean by 'sags.' I do not think there were any sags. I 
did not observe particularly the motion of the locomotive at the moment when 
Johnson disappeared. My attention was attracted at the time to some other 
place." Oross-examination: "I had been acquainted with engine No. 1,266, 
ofC and On, for about flvé years. I mean, by 'off and on,' that I hâve been 
away from Wadsworth for some time, and when I was away I did not know 
It then. I would go away, and then come back and renew my acquaintance 
witb it. When I was at Wadsworth I knew it, and I was at Wadsworth most 
of the time. I knew this engine very well by réputation. I hâve known it 
for a period of about flve years, and I know it had been in that condition 
for soiue time. I should Judge for about three years. Johnson had not com- 
roenced to run on it then. He had been running it for about two years. I 
suppose that Johnson knew the condition of that engine better than I did. 
He knéW that it rocked and swayed, and knew ail about it. At the moment 
that Johnson disappeared, I do not know what the motion of the engine was. 
I had observed that rocking and swaying motion ever since I had been on 
the engine that morning. That was not the first time I had ever been on a 
train in connection with that engine. As to the time I had l>een on a train 
puUed by that engine before that time, I cannot say positively,— I should judge 
abolît: two months; and I think Johnson was engineer at that time. I pré- 
sume it had that rough riding and swaying motion then. I cannot remem- 
ber whether it rocked and swayed at that time or not, I did not state that it 
had becii rocking and swaying for two years that I knew of. I am sure of 
that. It had been swaying and ro(Mng that day for about flf teen minutes. 
That is ail. It took us, to mn from Wadsworth to the place where the acci- 
dent occurred, about two and one-half hours, and out of that time I was only 
on the engine fllteen minutes. I cannot remember whether it shook when t 
was on It, two months before. What Imowledge I hâve of its swaying and 
rocking is confinéd to the flfteen. minutes that I was on the engine that morn- 
ing. I mean by 'rough riding,' an up and down motion and a to and fro mo- 
tion. That motion to the right and left Is what I call 'swaying.' I cannot say 
that it had this right : and left motion for several months. On the morning 
of the foUrteenth, so far as It was rough riding from this swaying backward 
and foirW'ard, I only knew it for âf teen minutes. Kough riding consists of an 
up and down motion or jarring, and also a to and fro motion or right and left 
motion,— both or elthep. The right and left motion is what I mean by the 
rocking and swaying, and I only knew this right and left motion for fifteen 
minutes ftefore the accident occurred. I know she had it when I was. on the 
engine -before. If she did not hâve the right and left motion, and waa still a 
rough riding engine, theUIt was conflned to an up and down motion. I do 
not know how long I had known the engine to hâve that motion. I know she 
had it when I was on her before. I cannot say how long I was on that engine, 
or a train puïled by that engine, at the time I speak of,— two months before,— 
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but I think I was working ahead one trlp. I do not remember where from. 
I was out seven or eight hours. This was two months before the accident. 
I do not know where or wben This was the tlme I dlscovered thls rough 
rlding condition. The other time was on the morning of August 14, 1892. I 
cannot remember any other time." 

The circumstances of Johnson's death are related by two witnesses, Fteeman 
and Driscoll, who vvere on the engine with him. 

Preeman testifles as follows: "I was on this engine on the morning of the 
14th of August, 1892, In the capacity of flreman. Had been flreman upon 
engine 1,266 five months. Mr. Johnson was the engineer during that time. 
On the morning of the 14th of August we left Wadsworth, I think, about 6:30 
or a quarter of seven, I am not positive which. We were going to Winne- 
mucca. They daim it Is one hundred and thirty-flve miles from Wadsworth 
to Winnemucca. That was the end of om' run for that day, but if we were 
the only engine in Winnemucca, and a train came in, we were supposed to 
take It out. Our orders were to go to Winnemucca that ûay. Q. Did you 
wxtness the occurrence in which Johnson, the engineer, was hurt? A. Well, 
I did not see bîm at the time he fell off the train, but I saw him shortly after- 
wards. Q. Where were you at the time? A. I was in the cab, on the fire- 
man's side of the engine. It happened about one or one and one-half miles this 
side of Brown's station, and about thirty-flve miles from Wadsworth. Brown's 
hlll is just this side. The hill slopes slightly towards Brown's, the greater 
part towards Wadsworth. The locomotive was on the eastem slope going 
towards the Humbolt. There are several small ciKves In the road at that 
place. Q. Where, with respect to thèse cun'cs, did the accident take place? 
A. It was a straight track where the accident took place. Q. Were there any 
sags? A. No, sir; the character of the grade is not very steep. After we 
got over Brown's hill, we generally worked steam to give the train a good run, 
then shut off steam, and would roU into Brown's. We had an average train 
that day, I think a full train, twenty loads; that is what we call a full train,— 
twenty carloads. Before we came to Brown's hiU, Johnson was working the 
engine pretty hard. What we call 'we took a run' to Brown's hill. We got 
a pretty fast speed on to go up the hill. The engine was a hard-steaming 
engine. We could not keep steam up, and we had to double the hiU. We took 
the flrst eut over, and went back after the second, and going down Brown's 
hill the water was pretty low. There was about an ineh or an inch and a 
half in the glass. We had the blower on the engine, trying to get up steam. 
He tried to start hls :njector, and got it to prime a llttle water Into the boiler. 
We had about ninety pounds of steam on, and he shut off to give me a chance 
to get up more steam, and, as he shut the injecter off, the eheck stuck. As 
it did so, he plcked up an eight-inch monkey wrench, and went out on the nm- 
ning board. Mr. Driscoll was standing back of him. Mr. Johnson went out 
on the running board, and, I believe, knocked the check valve down, because 
the water oeased comlng back into the cab any more. Mr. Driscoll looked 
out, and Mr. Johnson was not there, and we threw the engine on the back 
motion, and I went over to the engineer's side and looked out, and saw Mr. 
Johnson was gone, and I looked back and could not see him, so I got down and 
ran back and found him in the ditch, with his feet up, and head down on his 
left side. After he had shut the injecter ofC, the check stuck. I do not know 
as I can describe the injector very thoroughly. There are three parts, I think,— 
the ram, lazy cock, and jet. This machine is used to put water into the 
boiler from the tank. The check is out on the side of the boiler where the 
injecting pipe connects with it There is a valve in it; that Is, the check that 
was on thls engine was a round cup valve, and the water had force enough to 
raise the valve and force itself into the boiler. It stuck up; that is, the water 
coming from the tank going into the boiler raised the valve, and It did not drop 
back. The resuit was the steam and water came back into the cab, after 
he shut the Injector off, worse than I ever saw it. It was hot The engineer 
and aU of us had to get out of the way. I went out on the gangway, Driscoll 
went out on the tank, and Johnson got out on the running board to knock 
down the check valve. It is done by taking something and tapping on the top 
of it, and, if that does not knock it down, you must tap on the bottom of It. 
I did not see Johnson's hand on the check, but, after he went out, the steam 
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aûd' Jfaîtaif'^opped flowing',* aàd' my detertaination was that 
kadëi^^.îa^'^h. The focrt ttoard, or running board, is a bo 



the valve was 
board (tliere are 
dftf èîrfent; ifees) running frotti thé back of thecab. it is on each side of the 
englnëi ianâ'gbes àlmost oVét the steam chest near the end of the boUer. It 
runs abolit one and one-half f eet past the check valve, and is from seven to ten 
inchfesi #iaé. Wlth référence tb tihat running board, thla check is at the furthest 
end tp-wards the front Wheû the check valve veas stuck, and Johnson was 
on the front énd, and we hicâ only one and one-half inches of wàter in the 
boiler, ï 'trled to work my injeetor on my side, because hls stuck, and I could 
not wotk ilnlne at ail., I let it gd, and did not bother, and after Mr. Johnson 
fell off the en^ne, we stopped and shnt off the air pumpa. so as not to use a^iv 
more water, Briscoll eut the engine bff, and went to Brown's station. I 
got some TPater and a sponge, and went back to Johnson, and took car© of 
him the' best I could. I attftmpted to use the left-hand Injeetor because I 
wanted to get water Into thè ëngihe. It was not necessary, but the more water 
in a hard-nmning engine thé better. On that engine we carried 'out of slght' 
in the Water-ralve gauge '^ass. 'The water valve is nine Inches long, and 
what we mean by 'out of sight' la to hâve that glass full. I trled to work the 
injeetor after Johnson had gone out on the board, but I could not at the time 
thie check 'was up, because of thé water and steam coming Into the cab. After 
Johnson was hurt, Mr. DrlscôU went to Brown's, and telegraphed to Wads- 
worth. I ran back and plcked Johnson up, ànd bathed his temnles and head. 
Ifriscoll catûe back and baCked the engine up to the train, then came to the 
hind end of the train wheré I was, and we carried Johnson Into the caboose. 
I think there was an engineer by the name of Short that took the train to 
Wlnnemucca. I went wlth the engine to 'Winnemueca. I know the engine 
was reported at WlnnemuCca. I was présent when the report was made by 
Short to the night hostler. The engine reàched Winnemueca a qnarter of nine 
on the evenlng of the 14th, and Johnson fell from the engine at 8:30 In the 
motning. The néit moming aboût ten o'clock the engine was taken out again, 
and was nin td Carlin. I fltèd her to Carlin. The check stuck three or four 
tlmès in the Ixip to Carlin. There was no other trouble on that trlp." The 
testimony was in efCeet repéated on cross-examination, and he further tes- 
tlfled: "The train was runilitig at the time at 17 or 18 miles an hour. I saw 
Johnson go on thé running board." 

DrlscoU testifled as foUows: "I left 'Wadsworth, I should think, about 6:30 
in the moming: Horace Johnson was engineer. George Freeman was flre- 
man. I was upion the locomotive at the time Johnson was thrown off. I 
came there in thls way It was customary to double the hill. With a full 
load we al'ways doubled It, taking one section over, and then coming back and 
gëtting the otiher. Brown's was a coallng station. It was customary for the 
reàr brakeman to ride on thé engine, and assist. I was on the engine to run 
OVer to Brown's. The train wâs divided. It was my duty to be on the front 
action of the train at that time. I had known engine No. 1,266 before August 
14, 1892, over flve years, and had rldden upon it before, but not very often. 
I was as -«vell acqualnted wltii the engine as 'witb any other engine that train- 
men had to work -wlth. I was on the engine just back of Johnson. We 
went down the hill, perhaps three-fourths of a mile. Shortly afterwards 
he fehut the injeetor off, and the check stuck up. Steam commenced to 
come back through the overflow into the cab. I stepped back upon the gang- 
way, and sat npon the front of the tank directly back of the cab. The ûre- 
nian and brakeman stepped inti» the opposite gang way. I looked out and saw 
Johnson go out 'Wlth his haùdràil and a monkey wreneh, I think, in hls hand. 
I turned and looked at the flrëman and brakeman. The flreman had his hand 
and- àrm up, tryihg to keep oiï the steam. He came back into the cab, and 
attemptèd to Work his injeetor. I looked out again through Ijoth Windows, 
and I could see' the engineer strike the check valve with whatever hè had in 
hls hand. I turhed around âgain and looked at Freeman, and when I looked 
outside a^in, jÉierhaps half a minute later* I Baw the engineer, Johnson, stand- 
ing up. I took my eyes off him, and when I looked out again I dld not see 
him. I looked down towards the ground, and I could see him doubled up, 
aûd he was elther just striking the ground, or else had struck and was on the 
rebound. I réversed the engine and stopped the train as quickly as possible. 
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The brakeman went back to where Mr. Johnson was. I had orders to eut 
the engine off and run to Brown's station, and advise Wadsworth of what had 
oceurred. I did so, and Engineer Gunn was at Brown's station with a 
broken-down engine. He had instructions from Wadsworth to come back 
and take the train. I saw Johnson shortly after he fell off, and helped him 
into the caboose. He was then senseless and bruised severely. I washed 
the blood off him. At the moment when the injector valve stuck, Johnson 
was sitting on hls seat. The train was in motion. The grade was down hill. 
Steam was shut off. The train was running of its own accord. It had no 
proi)eIling force. Jt was down hill, and trains will run down hill alone. I 
thlnk we had twenty-two cars. It is a full train for a seventeen-inch engine. 
The train, at that moment, was going, I should thinlc, about eighteen miles an 
bom:. As it went forward it would very soon slow up. When Johnson went 
«ut on the board, I do not know as there was any material différence in 
the speed of the train. To check the speed of the train it would be necessary 
to apply the air. It is appUed with the engineer's valve. At the time the 
«heck stuok up, tUere was considérable hot water and steam coming Into the 
«ab, and It was very hot. There were large drops of hot water. It got into 
the cab from the overflow and the injector. I got out of the way to es- 
cape from the steam, and was protected by the rear Windows and a part 
of the cab. The fireman flrst stepped over into the gang way on the left- 
hand side. He then came back, and tried to work bis injector. The brake- 
man remalned where he was. The tapping that Johnson delivered upon the 
injector caused the check to seat itself, thereby stopping the steam. It 
■did hâve that effect, and it was necessary to be done. There is no other way 
that I know of that the steam and hot water could be stopped from the over- 
flow from coming into the cab. The only other way by which water could 
be put into that lioiler, excepting by using that injector, would be by using the 
left-hand injector, and that would not work when the fireman attempted to use 
it. The amount of water in the boiler is indicated by the glass. As an 
engineer, I would say it is necessary to keep water in the boiler to keep it 
from burning, and to fm-nish steam for the engine. Bvery engineer tries to 
keep, generally, from one-half to three-fourths of a glass of water. The 
glass is nine or ten inches long. It is the intention to keep from four to 
«ight inches of water in the boiler. When the water in the glass gets below 
that, the engineer generally tries to catch up with the water agaln, I hâve 
ridden on Engine No. 1,266, and hâve known her four or five years." 

On cross-examinatlon he sald: "I suppose that Johnson knew the condition 
of the engine better than I did. He knew that it rocked and swayed, and 
knew ail about it. At the moment that Johnson disappeared, I do not know 
what the motion of the engine was. I had observed that rocking and swaying 
motion ever since I had bcen on the engine that morning. * • * It had been 
swaying and rocking that day for about 15 minutes. That is ail. It took us 
to run from Wadsworth to the place where the accident oceurred, about two 
and one-half hours, and out of that time I was only on the engine 15 minutes. 
At the time Johnson attempted to, or did, start the injector, we had then passed 
over Brown's hill. At the time I saw .Johnson go out on hia running board we 
had then passed over Brown's hill, and were on the eastern slope. I saw him 
walk along the running board to the check valve with a hammer or monkey 
^vrench. Q. You saw him slipping his hand on the rail? A. I did not see the mo- 
tion of his hand, buti saw his arm extended. Q. Did you see himtap the check? 
A. Yes, sir; I did. Q. Did you hear the tapping? A. I could not hear any- 
thlng. Q. Are you sure you did not hear the tapping? A. Pretty sure; yes, 
sir. Q. Did you ever state that you did hear it? A. I do not think I ever 
did. I know ^hat you refer to,— my interview with Mr. Whitehead. I was 
not under oath then. Q. Do you admit now that you did say to Mr. White- 
head and niyself that you did hear the tapping of the hammer? A. I make 
no sucti admittance. After I saw him tap the valve, I saw him stand up. 
When he was in the act of tapping the valve, he was stooping over. He 
stood over this way (showing), with his hand on the rail, and I think his knee 
was on the running board. I saw him strike this way (showing), and then I 
saw him stand ui>, and that was the last time I saw him on the running 
toard. When he was standing up, his back was towards the cab. He 
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had taot tnrneâ around. It is not customary for flremen or englneera, aftér 
they fiave gone out on the runnlng board, to walk backward to the cab. 
They tiltn arovind and face the cab; at least, I always do. I could not 
sajr ttot others always do. They may hâve différent methods. If Mr. John- 
son had attetnpted to face the cab, he would hâve to let go the rail with 
hls left hand, most likely. I should thlnk he would put hls rlght hand on 
the rail before he let go wlth hls left I dld not see any movétaent of that 
charaeter, beoause I viras looklng another way. The next I Saw of hlm was 
when he was on the ground. I dld not see Johnson start the Injector. It was 
worklng when I got Into the cab. I saw hlm reach over; and I thlnk I saw him 
shut It off. Then It was thât I observed the steam and hot water comlng 
Into the cab, and then I saw Mm start ont on the runnlng board. There Is 
a way by whlch the steam can be prevented from oomlng back Into the cab 
other than by seatlng the valve by going out and knocklng It down. A man 
could shut down the frost cock. That Is a smaU valve on the injector pipe 
about three Inches from the Injeotor. I thlnk that can be used to stop it, but 
I never'saw it used to stop It, and I never used It myself. I never had 
occasion to use It for that purpose. I do not know, In thls instance, whether 
Johnson attempted anythlng of the sort or not. I do not know how muoh 
watér ^as Ih the giass, but I thlnk It was low. I almost always look at the 
water In the glass, but I do not remember whether my attention was called 
to It of not on this occasion. I hâve no recollection of looklng at the glass. 
Yes, I haVe a recollection, but I do not remember the amount In the glass. I 
hâve rua an englne six months, whlch was a slmilar engine to those on this 
Une. If, In thls partleular engine, there was from one to one and one-half 
Inches bf water In the glass, going down hlU, and the steam was shut off, 
and thé engine was 'runnlng without powër,' the distance it would rock with 
that aiiiotint ôf water would dépend upon circumstanoes. I understand the 
drcumstances as shown in thls case. Under thèse eircumstances, with from 
one to one And one-half Inches of water in the glass, I should judge it would 
roll à véry short distance; posslbly a mile. It might hâve been possible to 
run to Brown's, but I would not want to take the chances. I do not know 
positively that It would not hâve run six miles, but it would not rim six 
miles under those eircumstances. There would be water consumed by the 
flres, and one thing or another. If, however, they had used this appllance 
I speak about, and shut the steam off from coming ir.to the cab, it would prob- 
ably hâve burst the Injector pipes. I thlnk it possible." 
The rules of the company referred to In the testimony are as foUows: 

"Southern Pacific Company (Pacific System) Bules and Kegulations for the 
Government of Employés of the Operating Department. To Take Effect 
July 1, 1892, at 12:01 A. M. 

"General Notice. 

"It Is of the utmost Importance that proper rules for the govemment of 
employés of thls company should be literally and absolutely enf oreed, in 
order to make such rules efacient. If they cannot or ought not to be enforced, 
they otight not to exlst. Offlcers or employés whose duty It may be to make 
or enforce rules, however temporary or unimportant they may seem, should 
keep thls dearly In mlnd. If, In the judgment of any one whose duty it 
is to enfonce a rule, such rule cannot or ought not to be enforced, he should 
at once brlng It to the attention of those In authorlty. AU persons entering 
or remainlng in the service of thls company are warned that their occupation is 
hazardous; that they do so with a full knowledge of the dangers Incident to 
the operating of rallroads; that in accepting or retaining employment they 
must assume the ordlnary rlsks attending It; that they are î-equired to exer- 
cise great care In the performance of their duties to prevent accident to them- 
selves or others; and before using tools or apparatus of any kind, they should 
know that they are in a safe condition to perform the service required, and 
report to the superintendent. In writing, defects In tracks, cars, machinery, and 
appliances of any kind, liable to cause accidents. The company does not wish 
or expect its employés to Incur any risk whatever, from whlch, by the exercise 
of their own judgment and by personal care, they can protect themselves, but 
enjoins Upon them to take tlme In ail cases to do their duty in safety, whether 
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they may be, at the tlme, acting under the orders of superiors or not. In 
deflling wlth the public, especially wlth the company's patrons, It Is often 
necessary that employés should observe much patience and self-restraint, 
always endeavoring to follow the dictâtes of good sensé and prudence, in 
order to make the most favorable impression, and treating them as any good 
business man would treat his customers, wlth the vlew of mailing the road 
popular. 
"Approved: 

"A. N. Towne, Gen. Manager. J. A. Filmore, Gen. Supt" 

"Train Eules: (121) In ail cases of doubt or uncertainty, take the safe 
course, and run no risks." 

The second and third subdivisions of mie 213 are as follows: "Bvery 
employé Is required to exercise the utmost caution to avold injury to hlmself 
or to others, especially In the swltching or other movement of trains." "No 
person who is careless of the safety of himself or of others will be continued 
In the service of the company." 

William P. Herrin, E. S. Pillsbury, and G. W. Baker, for plaintifl 
in error. 
Robert M. Clarke, for défendant in error. 

Before McKEMfA and GILBERT, Circuit Judges, and MORROW, 
District Judge. 

After stating the case» McKEWNA, Circuit Judge, delivered the 
foUowing opinion: 

The détermination of the correctness of the ruling of the court 
refusing the motion of défendant (plaintifE in error hère) requires a 
considération of the testimony and its probative force. It is clear, 
conceding to the latter the highest degree to which, by the laws 
of évidence, it was entitled, if it failed to warrant a verdict for the 
plaintiff, it was the duty of the court to so hâve instructed the jury. 
Pleasants v. Fant, 22 Wall. 116; Southern Pac. Co. v. Hamilton, 4 
C. 0. A. 441, 54 Fed. 468. Or the rule is sometimes stated as foUows: 

"It Is only when the facts are undisputed, and are such that reasonable men 
can fairly draw but one conclusion from them, that the question of négligence 
Is ever considered one of law for the court" Railroad Co. t. Peterson, 12 U. S. 
App. 259. 5 O. C. A. 338, 55 Fed. 940; Kenna v. Railway Co., 101 Cal. 26, 35 
Pa«. 332; Eailway Co. v. Cox, 145 U. S. 606, 12 Sup. Ct 905. 

The allégation of the complaint is: 

"(9) That on the 14th day of August, 1892, sald deceased, Horace M. John- 
son, was a locomotive engineer employed by the défendant, Southern Pacific 
Bailroad Company, on one of its engines, and was In the proper and necessary 
discharge of his duty as an engineer in running an engine, and on said day, 
througb the wilKul carelessness and négligence of the said défendant, 
Southern Pacific Company, in falling and neglecting to keep its engine In 
repair, and without any carelessness, négligence, or fault of the said Horace 
M. Johnson, and by reason of defects In the said engine, of which defects 
défendant had notice, and which It was its duty to repair, and which de- 
fects It knowingly permitted to exist, the said Horace M. Johnson was 
thrown from the said engine, which he was at the time operatlng as engineer 
for the said défendant and was mortally Injured, of which mortal injury 
the said Horace M. Johnson afterwards, and on the 20th day of August, 
1892, died, to the Injury of plaintiff, and of the said Eliza M. Johnson, 
Edith Maud Johnson, Gertrude Madge Johnson, Horace Glenn Johnson, and 
Eodney Laurence Johnson, and to thelr damage In the sum of twenty-five 
thous^nd dollars." 
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vi.iS^lf WMfjiip!ncolitainsthree propositions: (1) Tit^tthérë :^ei:e 
^^fij^iA^:^^:^àg^M wMqJi plaintiff in errer hàd, nëtîèe ; (2) tïia;t 
It failed aittâtîneglected to repair tbem; (3) that, by peason of such 
defect, Ji(Âa.Be(û iost Ms life, -witbout his fault or négligence. For 
the pnrpioséS" ôf the casé' wè sMll assume thatthe èVidfence estab- 
lishes the filrst two propositions, and we shall only coDsid.er what 
truth there isof the tliird, which iijiTolves tliecQin;iter, proposition, 
was lie guilty,pf contributory négligence? TMs court l^pld in Eail- 
road Go. v. Charless, 2 G. G. A. 380, 51 Fed. 5C2, reTiewiag th.e promi- 
nept caspg, ,1}i^t it waS;tiie duty of an employer to supply and main- 
tain suiitable instrumentalities for the perfonnance t'y his employés 
of the wopK required of them, and that responsibiUty could not be 
bè afoided by Charging thé néglect to other employés. But this 
duty does not exempt the employé from carë àiid prudence. In 
Eallro^dtCp. v, Herbert, U6.XJ.S.1; 642, 6 ^up, Ot. 590, cited in 
Kailroad Go. v. Charless, supra, the action was by a brakeman for 
injuries received. Contributory ibegligencei was eharged. The court, 
by ME.(>ïii^icè Field, said on page 655, 116 U. S.,.and page 590, 6 

SuplCt.':' " ■■'■ ":;'i, 

"As to the alleged négligence ot the plaintiff, only a few words need be 
said. Of course, he was ;^ou!i4 to exercise care to avoid Injuries to himself. 
If hlè ttâa knîôwn, or mlght tàve known by Ordinarir attention, the condition 
of the brakes and cars when he mounted the cars, and thus éxposed himself 
to dang*t,-Mn other worflls, M he did not use'his sensés as men generally use 
theira Xo keep from hajraj,— he cannot jqomplajn of the injury which he suf- 
■'fered.'*;. '^ ■ '■ ', ;;' ■/ '^ ;^^ ' 

The ruls of law is tersely and comprehensively ^tated by the 
learned'Jûdge who tried the case in thè circuit court, as foUows: 

"Perstoàl négligence Is the glst of the action. It must therefore appear, 
to rendsr the défendant Jlable, that itknew, or from the nature of the 
case qught to haye ,lino\y'n, of tlie unlitness and unsafe condition of the 
engine ànd macMnery, arîd that the employa did not linbw, or could not 
:reasonably be held to hâve known, of the. defect. Knowledge on the ijart of 
the défendant and ignorance on the part of deceased are of the essence 
of the aetloDi." 

In Malone V. Hawley, 46 Gai. 413, ;the suprême court of Galifomia 
held that the liability of a défendant in a case lilce the one at bar 
depended upon three facts: (1) That the instrument or machine 
was defectiye, and that the injury was caused by the defect; (2) that 
the déféûdant knew, or ought to hâve known, of the defect; and 
(3) that ;the plaintiff did not know, and had not equal means of knowl- 
edge. There are niany other cases to the same elïect, but which we 
need not re^4ew,nori the cases modiJying the rule and holding the 
master liablfe, notwithstanding the servant knew of the defect, if 
' he was in^ducjçd to continue his wôrk by a promise that the defect 
would be i'éniedied. ;See 2 Thomp; Neg. pp. 985, 1008, et seq., whére 
the cases are cplleetedw Assuming, as we hâve assumed, the ex- 
istence of thé détecta and the company's knowledgë of them; con- 
ceding that thé d.eceàsied ^as justifled în continuing in employment, 
—the que^tjoh siill remains, was hè or was he not culpable, under 
the circumstanees, in going ont on the running board? The plaintiff 
in error is only liable if Johnson's death was caused by the defects 
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in the engîne. It certainly was not caused by the defects in the in- 
jecter alone. They were, it is true, the occasion of his going ont on 
the rnnning board ; but going on the running board was not of itself 
hazârdous to raiiroad men, and only became so, if at ail, by the other 
defects in the engine. If thèse, h'owever, made it so, it was surely 
apparent to Johnson, and he should not hâve risked it. He was a 
skilled engineer, and, besides, had had months of expérience with the 
engine, including the day preceding the accident We know from 
the testimony of Driscoll, supra, that for at least 15 minutes before 
the accident (ail of the time he was on the engine) she swayed 
and rockèd. Maybe she had done so for two hours before. And 
rreemao testifled: "There was considérable jarring." If this ren- 
dered the running board dangerous to any one, Johnson was guilty 
of reckless négligence to go out on it. There was no emergency 
wMch demanded the risk. The train was running, the fireman said, 
18 miles an hour. Its speed could easily hâve been slackened by 
an application of the air brakes. It could hâve been stopped as it 
was stopped by Driscoll immedlately after the accident; and surely 
this inconvenience cannot be offset against and justify his assuming 
a dangerous risk to his life. Besides, the raies of the company en- 
joined him, in such situation, to take no risks. If the testimony 
shows that the risk was not obvions, it also shows that danger could 
hâve been avoided by care. Driscoll testifled, in addition to what 
has been quoted supra: 

"It was not so rough that the engineer could hardly keep his seat, but I 
never was on an engine that jarred as much as this one. It would not jar 
a man so that he would be llkely to slip otC his seat. If he was in the cab, 
he conld not. I did not say that jarring motion was sufficient to throw a 
man o£f the running board. Q. Why won't you say it? Is it because you do 
not know ? Do you mean this,~that the up and down motion or the jarring 
motion that eonstituted it a roiigh-ridiug engine would be sufScient to throw 
a man off the running board if he had his hand on the hand rail? A. I do 
not think it would if he had his hand on the hand rail. Q. ïour expérience 
is that eugineers don't very often go out on the running board without keep- 
ing their hand on the hand rail? A. ïes, sir; as soon as they can get it on 
there. Q. Then you do not conclude that the jarring you hâve doscribed, if 
the engineer had his hand on the hand rail, would be sufficient to throw hini 
ofï if be was exercisiug any care? A. If he had his hand on the hand rail, I 
do not think It would. I would not go eut without having my hand on the 
rail." 

And Charles Short, also a witness for the défendant in error, and 
who succeeded Johnson as engineer about one hour after the ac- 
cident, and ran the engine that day about 100 miles, testifled: 

"Between Brown's and Winnemucca the right injcctor eheck stuck up fre- 
quently, — 8 or 10 times, perhaps. To remedy it, the fireman went out over the 
running board, and I went out and tapped it down." 

Neither the condition of the engine, its swaying or roclving or jar- 
ring, nor the fate of Johnson deterred him or his flreman (and the 
latter had seen the accident to Johnson) from going out over the run- 
ning board to the injecter valve, or prevented it from being safely 
done when care was used. It was suggested on the argument by 
counsel for défendant in error that the engine may hâve suddenh^ 
lurched, breaking Johnson's hold on the rail; but there is no evi- 
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denceiôfliMà, and the condition of the road seems to prednde it De- 
Bcribingiffie road, Freeman testifled: 

"The lilll slopê» sligMly towards Brown's, the greater part towards Wads- 
■worthi Tfhe loqôtaotive was on the eastem slope going towards the Humbolt. 
There. are seVeral ^mallicurves in the road at that place. Q. "Where, with re- 
spect tO ti^éee cwriés, dld the accident take place? A. It wàs a stralght track 
where the accltteiiï took place. Q. Were there any sagsî A. No, sir; the 
chàracter of thie griàde Is not very steep." 

Aid Drisco;^ testified that: 

"The road at the place of the accident had some sUght curyes, but I do 
nqt thlnk there werè any sags on the Une where thls accident occurred." 

Neitaier witneas testified to a sudden lurching of tlie engine. 
Whatever itB motion, it seems to hâve been constant and tmiform, 
and it appears impossible for a sudden lurching to hâve occurred, 
violent enough to wrench the hand of the deceased from the raH, 
and it not hâve been noticed by either Freeman or DrisoolL If the 
injury could bave been avoided by care, défendant is not liable. 
Eaiiroad Go. v. Baugh, 149 IT. S. 390, 13 Sup. Ot. 914, and cases cited. 
We think that the circuit court should bave instructed the jury as 
requested by the plaintifl in error, and its judgment, therefore, ia 
reversed, and the cause remanded for a new triaL 



SPOKANB FALLS & N. Rï. CO. v. ZIBGLBR. 

(Olrcnlt Court of Appeals, Ninth Circuit. October 15, 1894.) 

No. SI. 
On rehearing. 

McBride & Allen and Jay H. Adams, for plaintiff in error. 
Turner, Graves & McKinstry, for défendant in error. 

McKENN A, Circuit' Judge. In the opinion âled in this case 
(9 C. C. A. 548, 61 Fed. 392) we held that the right of way over pub- 
lic lands granted to railroads under the act of March, 1875, did not 
vest at the passage of the act, but vested upon filing a profile map 
of the road. We said: 

"The act, therefore, did not give a right of way presently, but entitled any 
Company to obtain the right of way upon performing certain conditions, and 
its right attached upon flling a profile map of its road as provided in sec- 
tion 4." 

It is not necessary to repeat the reasoning by which we arrived at 
those conclusions. 

Appellant bas flled a pétition for rehearing, and cites in support 
thereof Noble v. Bailroad C5o., 147 U. S. 165-177, 13 Sup Ot. 271. 
In that case Justice Brown said (to quote ail that is applicable to 
the case at bar): 

"The lands ovçr whlch the right of way was granted were public landa 
subject to the opération of the statute, and the question whether the plaintifl 
was entitled to the benefit of the grant was one which it was compétent foi 
the secretary of the interior to décide, and, when decided, and his approval 
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was noted upon the plats, the flrst section of the act vested the rlght of way 
In the railroad company. The language of that section Is 'that the right of 
way through the public lands of the United States is hereby granted to any 
railroad company duly organized under the laws of any state or territory," 
etc. The uniform rule of this court has been that such an act was a grant 
in praesenti of lands to be thereafter Identifled. Eailway Co. v. AUing, 99 U. 
S. 463." 

It is not clear what appellant claims from this language, but as- 
suming it claims, as it claimed in the original briefs, that the grant 
took effect at the time of filing its articles of incorporation with the 
secretary of the interior, it is certainly disputable if the language 
of the court sustains the claim. It must be interpreted by the 
facts of the case. Cdntending rights, depending upon the time of 
the vesting of the right of way, were not involved. The authority 
of the secretary of the interior over the acts of his predecessor only 
was involved. The facts as to the papers flled, as stated by the 
court, were as follows: 

"In January. 1889, the company, deslring to avail itself of an act of con- 
gress of March 3, 1875 (18 Stat. 482), granting to rallroads a right of way 
through the public lands of the United States, flled with the register of the 
land office at Seattle a copy of its articles of incorporation, a copy of the 
territorial law under which the company was organized, and the other docu- 
ments required by the act, together with a map showlng the termini of the 
road, its length, and its route through the public lands aceording to the 
public surveys. Thèse papers were transmitted to the commissioner of the 
land office, and by him to the secretary of the interior, by whom they were 
approved in writing, and ordered to be flled. They were accordingly flled 
at once, and the plaintiff notified thereof." 

Ail the documents required by the act were filed. Of course, 
therefore, the profile of the road, as required by section 4, was flled, 
and then, by approval of the secretary of the interior, as the court 
said, "the flrst section of the act vested the right of way in the 
railroad company." This is not contrary to our décision. But if 
this language of the court be construed as holding that the right of 
way vested upon flling the articles of incorporation, the judgment 
of the circuit court was nevertheless correct, because the pre-emp- 
tion claim of appellee antedates the filing of the articles of incorpora- 
tion, and the land was not then public land. The authorities jus- 
tifying this conclusion are cited in our original opinion, and need 
not be repeated. Pétition for rehearing denied. 



CHURCH V. CHEAPE. 

(Circuit Court, S. D. California. November 26, 1894.) 

Option Contract — Modification— Construction, 

Plaintiff gave P. an option on the stock of an irrigation company for 
$200,000, with a provision that, if paid by a certain time, ail water rents 
due should be included. P. acted for himself and défendant, his interest 
to be half the profits after défendant had been reimbursed for the price 
which he was to pay. Afterwards the contract was modifled by agree- 
ment that $100,000 should be paid at a certain date, and the balance when 
certain litigation should be concluded. Thereafter, when défendant sent 
the $100,000 to P. with which to make the flrst payment, P. secured a 
v.64F.no.8— 61 
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foriîieié'tfbaiiacâtlbn, By«pïâ£k'Off agreelng totake $90,060 In Ueii bfthfr 
'$iw;00© WiichVftraë t6 tfave'béen pald at that tlme. At the sàtae tîine 
f /exéïjùtéd two InstrOtafetite, bne providlng* that, if he tookan Interest witb 
ddPèiiclkDlt* iti the compaiby, ahd succeedèd in making a certain sale oî 
it, hè ijf#ld bayplaltitlff- $10^000, otherwise not; the othet Tecltlng pay- 
ment' t^- P. toï)laliitlrtdf'f 90,000, reCeipt by P. for défendant of the stock 
of the Company, and the agreement by défendant to pay the remaiulng 
IIOOjOOQ,, Bubject to the CQBdltlons of the. ftgreement as twlce niodified 
betWéett P. and plaintif. P. accounted to défendant for the $10,000 re- 
tainedi Edd^ that nbthlnt more was due from défendant to plaiiïtlft on 
theîfliwt payment. 

2. SAMB^fCtoNMTIONS OF PATMÎiNT 

Undef the provision In aj^, option for the purchase of the stock of an 
irrigation, company thàt tSe dçferred payment sbould not be made till 
ail thè litlgailon in whttili'tïié compaay was ttonceriied -w^às satlsfactorlly 
Côilcltlâèd, the burden Is on the seller toprosecute the Utlgatlon at his 
'own^expense.. ■;: 

S^.SAMB.'. ;■ ■' -i'. :■:!; , >U ,r. •■■■■..■.,■: 

Snits between an Irrlgatloù company and others, In whjçh It clalmed 
the paramount right to ail the waters of a river to the èXtent of the ' 
capacîtys Whldi was 1,000 <mblc feet, of Its eatoals, cannot be sald to haive 
bée» SâtlSfaetodly coûclM*d where the decree gave the company the 
fl^t 100 feet of the watWi And the other parties the next 350 feet, after= 
whlcB'tâiere was no limitation on the cbmïiany's rlghts, the flow at low 
wktërfbelng 800 f eet, thottgh durîng the perlod of low water the company ■ 
inay tibtneed inore than 100 feet, irrigation not being miich practiced at 
that tltae. ' 

4. C0lrt'RÀ;pte— EvitiBNCE. 

Oç Isçjlës as to what, If , any, contracts were made, the testlmony belng 
Cbnfiictlng, resort must be had to corrohbrating clrcùmstaùces and the 
probablUties of the case. 

B. SaME-^DBFERRED PA.TMBJKlw^ACKIIOWLEDGJitBNT THAT PaTMENTS AnB DUE. 

The fact that, after the payment by défendant to plalntlff of ail but the 
deferred payments of $100,000 on a purchase, whlch the contract stlpu- 
lated sbould not be pald till certain Utlgatlon should be satlsfactorlly con- 
clttdèd, défendant gave to jplaintifE 25 bonds, on whlch a third person 
agreed to loan plalntIfCi;$20,000 for sijc months, the bonds to be taken 
by him as payment for tne 16an If plaintifÉ so desired, is not an admission 
that the $100,000 deferred payment was fully due, where plalntlff, on re- 
celving the bonds, Indotsed on the contract an acknowlédgment that he 
had recelved $25,000 as "a.u addltional payment on the $100,000 due when 
ail Utlgatlon Is ended,":and an agreement to accept, at any time wlthln 
seven monthg, seventy-flve pf the bon^s "in payment In fuU for ail sums 
now due or tb become diie to me in accordahce wlth thls agreement" 

Action by M. J. Chupch against George 0. Cheape for balance due 
on contract. Judgment for défendant. 

, Frank H. Short, Edwin A. Meserve and Groff & Lefroy, for plaintiff. 
W. S. Wood and Lamme & Wilde, for défendant. 

EOSS, District Judge. It is surprising that the agreement in re- 
spect to so large and important a transaction as that involved in this 
case should hâve been drafted in such vague and indeflnite terms; 
and the irreconcilable confiict that exists in the testimony devolves 
rijibh the court thé duty oï carefully weighing and cbnsidering every 
circumstance in tlie case, to the end thàt the contract of the parties 
may be trnly interpreted, and then enforced as they themselves made 
it, without regard to the person or persons ûpon whom the loss or suf- 
fering may f ail. lïfeither the great value of the property, as compared 
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■With theprice for whicb the plaintifl sold it, if such dispari ty exista, 
nor the large additional Investments made by the défendant to secure 
its advantages, will justify the court in at ail departing from what 
the parties themselves hâve stipulated, 

The case shows the subject of the contract to hâve been the capital 
stock, consisting of 5^000 shares of a California corporation called 
the "Presno Canal & Irrigation Company," which company claimed, 
by appropriation, the right to divert, by means of its canals, a large 
part of the waters of Kings river, in Fresno county, of this state, for 
sale and distribution for irrigation and other useful purposes. The 
plaintiff was the owner of the entire capital stock of the corporation, 
094 shares of which stood in his own name. The remaining six shares 
stood in the names of other persons, to enable them to serve as di- 
rectors of the company, but the plaintiff was the real owner of those 
shares also. Being such owner, on the 18th day of August, 1886, he 
gave, in writing, to Dr. E. B. Perrin, of the city of San Francisco, 
this option: 

"San Francisco, August 18th, 1886. 

"For and in considération of the sum of one thousand dollars, to me in hand 
paid, the receipt of which is hereby acknowledged, I, M. J. Church, président 
tof the Fresno Canal and Irrigation Company, and owner of flve thousand 
shares, which includes ail the capital stoclî of sald corporation, do hereby 
bind myself, my heirs and assigns, to grant to E. B. Perrin the exclusive 
option to purchase the capital stocli of sald corporation, Including ail canals, 
machinery, books, maps, and property, of every description, belonging tô sald 
corporation, and ail land and money due the same; the price of said purchase 
to be two hundred thousand dollars, gold coin. It belng understood '■ and 
agreed that, if the two hundred thousand doUai-s is paid to me by the 15th 
day of September next, I amtotransfer the above property, including ail assess- 
ments for water rlghts and moneys now due or to become due to said cor- 
poration by tliat date; but. If the above sum is not paid before the Ist of 
December next. then I reserve the right to collect the assessments that may 
be due on or before that date. In witness, I bave hereunto set my hand and 
seal, this ISth day of August, 1886. M. J. Church. 

"Witu(:!ssed: Robert Perrin." 

At the same time the plaintiff signed and presented to Dr. Perrin 
this statement: 

"San Francisco, Aug. 18, 18S6. 

"The Fresno Canal and Irrigation Company was incorporated under the 
laws of the state of California on Feby. 16th, 1871. The canals hâve a 
capacity of one thousand cubic feet of water per second. Number of cubic 
feet of water sold, per second, 430; number unsold, 570, which at $800,™ 
per foot, the regular price of selling, will brlng $456,000. Annual payments due 
Sept. Ist about $30,000, which amount will be mueh greater next year at 
same time. on water rlghts already sold. Annual payments that will be due 
on the eutire smount of 1,000 cubic feet, when ail is sold, will be about 
$95,000 annually. There is now due the company on water-right contracts 
$14,000. Annual payments due for last year, $7,009.85; also due the com- 
pany, one and % sections of laûd. There are now pending contracts with 
J. B. Haggin for forty, and with M. Théodore Kearney for forty-six, cubic 
feet of water. M. J. Church. 

"Witnessed: Robert Perrin." 

Prior to the giving of the option, Dr. Perrin had met the défend- 
ant, Oheape, who is a Scotch gentleman of large means, and had con- 
fessedly talked with hîm with a view to inducing him to make in- 
vestments in California; and in view of the circumstance that, nearly 
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two îJHOBitiw before the daté oftlie option,— that is to say, on the 23d 
of: Jane, 1886,-^the défendant, Cheape, had appointed a Mr. Cuyler, 
Who 18 a lawyer residing in the city of PhUadelpMa, his attorney in 
fact, for him, and in Lis name, place, and stead, "to do and perform 
any and ail' acts, matters, and things, of every nature and character, 
telated to, connected with, or growing ont of, any and ail contracta, 
engagements, or other writings entered into between myself, of the 
one part, and Edward B. Perrin, of the other part, or in which I may 
be in any wàyor manner conjointly interested with the said Edward 
B. Perrin,", and of the further circnmstance that between the 18th 
of August and the 9th of September, 1886, Cuyler, as the attorney 
of the défendant, Gheape, came to Galifornia with respect to the op- 
tion, I think It does not admit of doubt that, in securing it, Dr. Per- 
rin really acted for htmself and the défendant, Oheape, jointly; the 
interest of Dr. PeMn then being, according to the testimony, one-half 
of ail of the proâts that might be made oui of the transaction after 
the reimbursement of the défendant, Cheape, of the purchase price of 
the property, Which he wàs to pay, together with interest thereon, at 
the rate Of 7 pèr cent, per annum. 

A few nxontbs prior to the giving of the option, to wit, on the 26th 
of April, 1886, the suprême court of Oalifornia decided, by a vote of 
four to thifee of its then justices, that there could be, upon the public 
lands in Galifornia, no valid appropriation of any of the water of a 
nonnaTigàliïe stréain as against a lower riparian proprietor thereon, 
and that «uch proprietor is entitled to an injunction to prevent the 
diversion by such appropriator of any part of such water. Lux v. 
Haggin, 69 Cal. 255, 10 Pac. 674. And at the time of the giving of 
the optioh, jis aleo on September 9, 1886, there were pending against 
the Fresno Canal & Irrigation Company, in the courts of Galifornia, 
a large number of suits contesting the right claimed by it to divert 
the waters of Kings river. Among those suits, and the most im- 
portant of them, were: (1) A suit in equity brought in the superior 
court of Fresno county, by Poly, Heilbron & Co., who claimed to hold 
a valid contract for the purchase of a rancho called "Laguna de 
Taché," which rancho borders upon Kings river for about 30 miles, 
and below the point at which the Fresno Canal & Irrigation Company 
diverted the water therefrom claimed by it, and by which suit Poly, 
Heilbron & Co. sought to obtain an injunction preventing that com- 
pany from diverting any of the water of the river. (2) A suit in 
equity, brought in the superior court of Fresno county by John Hein- 
len, as a lowèr riparian proprietor Upon Kings river, to obtain an in- 
junction agaihst the Fresno Canal & Irrigation Company, enjoining 
it from diverting any of the water of the river. (3) A similar suit 
by Heinlen, in the superior court of Tulare county. (4) A suit in 
equity, in the superior court of Tulare county, by the Lower Kings 
River Ditch Company, claiming, as a prior appropriator to the Fresno 
Canal & Irrigation Company, the right to divert certain of the waters 
of Kings river, and seeking an injunction against that company, pre- 
venting it from diverting any of the water of the river until the claim 
of the Lower Kings River Ditch Company should be satisûed. (5) A 
similar suit, by the Last Chance Water-Ditch Company, in the super- 
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ior court of Tulare county. And (6) a similar one by the Centerville 
& Kingsburg Irrigation Ditch Company, in tlie superior court of 
Fresno county. 

In tliis condition of affairs, Cuyler, as the attorney and représenta- 
tive of the défendant, Cheape, came to Califomia, with a view to ex- 
ercise, on behalf of the défendant, the option that had been secured 
by Dr. Perrin. Cuyler flnding that the Fresno Canal & Irrigation 
Company was in litigation respecting the water claimed by it, there 
was, on September 9, 1886, made and indorsed on the pièce of note 
paper on which the original option was written this modification : 

"The above agreement Is modifled so that it Is agreed that, 1£ one hundred 
thousand dollars of the above amount be pald by Oct 25th, ail sums now due 
and to become due by sald date shall be paid over. It Ib also agreed that the 
remalnlng one hundred thousand dollars shall not be paid until ail of the 
litigation In which the canal company is concerned is satisfactorily disposed 
of and coneluded. M. J. Church. 

"Sept 9, 1886. 

"Wltness: Thos. Dewltt Cuyler." 

Prior to October 25, 1886, the défendant, who was in Europe, caused 
to be sent to Dr. Perrin, at San Francisco, |100,000, to be paid to the 
plaintiff on the contract. Plaintiff went to San Francisco to receive 
it, and appeared so anxious to get the money that Dr. Perrin saw a 
chance to induce him to accept a less sum in lieu of that amoimt. 
The talk between them in regard to that matter resulted in Dr. Per- 
rin pajing to and plaintiff receiving |90,000 in cash, and the exécu- 
tion by plaintiff of the foUowing writing, indorsed upon the paper 
on which was written the original option and the modification of Sep- 
tember 9, 1886, to wit: 

"San Francisco, Cala., Oct. 25, 1886. 

"This agreement is hereby modifled to this extent: In lieu of the $100,- 
000 Sa to be paid at this date, I agrée to take the sum of $90,000 Z, and I agrée 
that this agreement in ail respects shall remain in full force and efCect 

"M. J. Church. 

"Witness: M. P. Minor." 

— And the exécution by Dr. Perrin of the following instrument: 

"San Francisco, Cala., Oct 25, 1886. 

"This Is to certlfy that if I take an interest with Capt. George C. Cheape 
In the Fresno Canal and Irrigation Company's property in Fresno county, 
California, a'nd succeed in selling whatever bonds may be mine at nlnèty 
cents on the dollar, at auy time wlthin eighteen months from this date, that 
at such time I agrée to pay to M. J. Church the sum of ten thousand dollars; 
otherwise not E. B. Perrin. 

"Wltness: M. P. Minor." 

At the same time, Dr. Perrin executed to the plaintiff this instru- 
ment: 

"San Francisco, Cala., October Sôth, 1886. 

"On the payment by me to M. J. Church of ninety thousand dollars, I hâve 
this day recelved for Capt George C. Cheape certificate No. 81, eontaining 
4,994 shares of the capital stock of the Fresno Canal and Irrigation Com- 
pany, and the further obligation of M. J. Church to deliver the remaining six 
shares of the capital stock of said corporation, and that Capt George C. 
Cheape has in writing promised to pay the remaining one hundred thousand 
dollars, subject to the terms and conditions of a written agreement made by 
M. J. Church, August 18th, 1886, and modifled September 9th, 1886, and fur- 
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ttièr jnoSiflM <fn tWsigJitli.flïiy M Octobpifi 1886, référence to whiclils hereby 
made, M cpptract between M. J, Ohurcb and B. B. Perrin, and made a part 
theréôr. m •'■ E. B. Perrin. 

"Witness: M. P. Mlnor." 

The pcesent being an action at la>v for the balance alleged to be 
due upoBi tl^e contract between the plalntifif and défendant, the ârst 
questioii ^hat arises is: What is the légal effect of those proceedings 
in respec^;to the flrst payinent? Did they constitute à discharge of 
that p3,yment, as contended on the part of the défendant, or did they 
leave $10,000 thereof still due from défendant to plalntifif, as con- 
tended on behalf of the latter? If it be conceded that in that mat- 
ter Dr. Perrin was driving a hard bârgain, it does not answer the 
question. It is but fair, however, to state that his explanation is 
that he and his brother, Robert Perrin, with whom he consulted re- 
specti^g the transaction, had become so alarmed in regard to the liti- 
gatioh thàt his brother wanted him to withhold any payment, but 
that he concluded to offer the plaintiff .||90,000 in lieu of the |100,000, 
upon the conditions sta|;ed, which plaintiïï aceepted. The testimony 
is that'Dt. î*errin prdrttptly notifled defendant's attorney in fact in 
PhiladèlipMa and his business agent in Europe that he had thus de- 
ductéd ahd retàined $10,000 of the flrst payment, and that he ac- 
çountéd tb jdeïendant thërefor. WhUe this testimony might, under 
ordihairy Seircunistànces, bé overcome by the fact that the défendant 
States ifrhis déposition that hè did not know of that déduction until 
the s|)fiiig Of 1893, it is not so in this case, for it clearly appears that 
the defendattt was a màh of large pëctiniary affairs, and lef t the man- 
agement of his business mattérs lafgely to his agents, and, so far as 
can be gathered from the évidence, paid but little attention to them. 
The tëêtîfliony of Dr. Perrin was not only explicit that he did 
, prptnptly notify Cuyler, as well as the defendant's business agent in 
Scotland, of his action in respect to the 110,000, but he f urther testi- 
fled that his books, in the hands of his secretary then in court, would 
verify his statement. No attempt was made to show that his testi- 
mony in that regard was untrue, and I think the court should accept 
it as true. As Dr. Perrin's pecuniary interest in the undertaking 
was in, ]the profits that might arise from it after reimburseraent of 
the defffltiâant of the purehase price of the propertj', with interest, 
of Course^ the less the purehase price of the property, the greater 
would bé his' profit. It was no doubt this pecuniary advantage that 
induced'Mm to èndeavor to get the plaintifl to accept, in lieu of the 
flrst payment of $100,000, the sum of $90,000. He evidently induced 
the plaintifE to do so by giying him his (Perrin's) written promise that, 
if he shoiild take an interest with défendant, Oheape, in the Fresno 
Canal & Irrigation Company's property in Fresno, and succeeded in 
selling wliatèyer bonds te should acquire at £10 cents on the doHar 
at any lime within 18 moiiths thereafter, he would at such time pay 
to the plaintiffi $10,000; otherwise not However hard a bargain 
this may hâve been, aiid notwithstanding the fact that Dr. Perrin 
already had a contingent intèi'est with the défendant, Cheape, the? 
court, at least in this aetiqn at law, is powerless to relie ve either 
party from it The aeceptance by the plaintifE, in lieu of the 
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),000 payment, of $90,000 in cash, with this promise of Dr. Per- 
rin to pay an additional $10,000 upon the conditions stated in the 
written promise, is inconsistent with the claim now made by plain- 
tilï that he still loolced, and had the légal right to look, to the défend- 
ant, Cheape, for the remaining .|10,000 of the flrst payment. 

The remaining |100,000, it was agreed by the modiflcation of 
September 9, 1886, should "not be paid until ail litigation in which 
the canal Company is concemed is satisfactorily disposed of and 
concluded." By whom and at whose expense the litigation was to 
be carried on is not expressly stated, nor is it expressly declared to 
whom it should be "satisfactorily disposed of and concluded" before 
the remaining |100,000 should become due. 

The complaint contains two counts. In the ârst it is alleged that 
the plaintiff sold and delivered to the défendant 4,994 shares of the 
stock, for the agreed price of |200,000, M'hich the défendant agreed 
to pay as foUows: 

"Ninety thousand dollars ($90,000) in cash, whlch was theD pald by the dé- 
fendant to plaintiff, and the balance of said purchase price, to wit, the sum 
of one hundred ttn thousand dollars ($110,000) as soon as the litigation in 
which the said coi-poration was concemed and engaged, in so far as such liti- 
gation afifected the right of said corporation to divert water f rom Kings river, 
was satisfactorily disposed of and concluded." 

It is then alleged that thereafter, and prior to the Ist of Jan- 
uaiy, 1891, a certain action was brought in the superior court of 
Fresno county. Cal., by Charlotte F. Clark, as plaintiflf, against 
August Heilbron and others, as défendants, in which action the de- 
fendant herein was the person chiefly interested; that, at or about 
the time of the commencement of that action, the défendant herein 
agreed with the plaintiff herein that if he (the plaintiiï) would pay 
the sum of 12,000 towards defraying the expenses of the action of 
Clark V. Heilbron et al., so soon as that action should be disposed 
of and iinally terminated, then, and in that event, the condition 
upon which the balance of the purchase price of the 4,994 shares 
of the capital stock of the Fresno Canal & Irrigation Company was 
made to dépend "should be and would be regarded and considered 
by said défendant [Cheape] as fully performed, and said balance 
oJÉ said purchase price of |110,000 should thereupon become im- 
mediately due and payable from the said défendant to said plain- 
tiff"; that the plaintiff, prior to the Ist day of April, 1891, paid 
said sum of |2,000 towards defraying the expenses of the suit of 
Charlotte F. Clark v. Heilbron et al., and that that suit was begun, 
pTOsecuted, determined, and fully terminated and disposed of on 
or about the Ist day of April, 1891; that the plaintiff has fully per- 
formed ail the terms and conditions to be by him kept and per- 
formed in the matter of the sale of the stock, and in the matter 
of the litigation in the iirst count mentio.ned; but that the de- 
fendant has failed and refused, and still fails and refuses, to pay 
the balance of the purchase price, except the sum of $25,000, paid 
thereon on March 2.5, 1890, and the further sum of |3,000, paid 
September 25, 1892, etc. 

The second count of the complaint allèges that on or about the 
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25th of October, 1886, ifte plaintiff sold and delivered to the de- 
fendant,* at Ms instance and request, goods, wares, and merchan- 
dise, foF the agreed price of |200,000, and that défendant paid on 
acçount thereof the sum of $90,000; that, by agreement and under- 
standing between plaintiff and défendant, the balance of the pur- 
chase priçe, namely, the sum of |110,000, became due and owing 
from défendant to plaintiff on or about the Ist day of April, 
1891; that the défendant bas not made the said deferred payment, 
or any part thereof, except the sum of |25,000, paid on account 
thereof on the 25th of ftlarch, 1890, and the sum of |3,000, paid on 
acGount thereof September 25, 1892; and that the balance, together 
with interest thereon, remains due and unpaid from défendant to 
plaintiff. 

In support of the second count, it is contended on the part of 
the plaintiff, first, that under the contract it devolved upon the 
défendant to dispose of the litigation, and that any uureasonable 
neglect in the prosecutjon of it by him entitled the plaintiff to 
treat tlie second paymeût as due, and to bring suit therefor. It is 
doubtless true that if, by the contract, the burden was cast upon 
the défendant to prosecute the litigation to a conclusion, the law 
would nOt permit him to unreasonably neglect it, and thus defer 
the payment of money he contracted to pay; but it is not, in my 
opinion, a fair or reasonable interprétation of the contract to say 
that the burden was upon the défendant. He was the purchaser, 
not the seller, of the property. The plaintiff, by virtue of his own- 
ership of ail of the stocX of the canal company, claimed the right 
to divert 1,000 cubic feet of the waters of Kings river by means of 
the canals of the company, and to sell and dispose of it. It was 
this property, with its incidentals, that he offered and contracted 
to sell for $200,000, and that the défendant agreed to buy. Surely, 
neither party contemplated that the défendant was to pay the plain- 
tiff 1200,000 unless he got the water. It was the water that he 
was bùying. It was that which constituted the very substance of 
the contract. It was that only which gave to the property any 
value. And, as the vendor's right thereto was then clouded by lit- 
igation, it was but reasonable and natural that he should uhder- 
take to remove the clouds. It would be unreasonable and unnat- 
ural to hold, from the language employed, and under the circum- 
stances appearing, that the purchaser assumed that burden. The 
défendant, through his agents, evidently thought the purchase suffi- 
ciently désirable, notwithstanding the litigation, to make a large 
cash payment; but it was agreed that $100,000 of the purchase 
money should not be paid until not only the litigation should be 
ended, but should be "satisfactorily disposed of and concluded." 
Satisfactory to whom? Manifestly, to the purchaser, to whom was 
given the right to withhold the deferred payment until that was 
accomplished. It foUows from this construction of the contract 
that the burden was upon the plaintiff to prosecute and conclude, 
at his own expense, the litigation in which the canal company was 
eng'aged at the time of the making of the contract. That burden, 
the évidence shows, the plaintiff carried until the latter part of the 
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year 1890, at whicli time he refused to pay any other or further 
expenses of the litigation. If the évidence showed that the dé- 
fendant in any way prevented the plaintifE from performing the 
obligation thus assumed by Mm, it might be held that his noQ- 
performance was excused. But the évidence in the case furnishes 
no just ground for that contention, The défendant did not stand 
in the way of the prosecution of the suits, or in any way prevent 
their trial and détermination. There is nothing to show that the 
défendant was not at ail times willing that the litigation respect- 
ing the property be brought to trial and disposition upon the pay- 
ment of the expenses thereof by the plaintifE. It is not shown that 
he, or the company controlled by him, ever refused any request of 
the plaintifE to bring the cases, or either of them, to trial at plain- 
tifl's expense. To do so at his own expense was not his under- 
taking, and for that reason, if for no other, no négligence on his part 
is shown. 

It is further contended, in support of the second count of the 
complaint, that ail of the litigation pending at the time of the 
making of the contract had been, prior to the commencement of 
this action, practically ended, and should be held by the court to 
hare been "satisfactorily disposed of and concluded." The suit .of 
Poly, Heilbron & Co. against the canal company had been disposed 
of in the manner hereinafter explained in considering the first count 
of the complaint. Two of the other pending suits, namely, those 
brought by the Lower Kings River Ditch Company and the Last 
Chance Ditch Company against the canal company, were tried in 
the superior court of Tulare county, and by that court decided in 
March^ 1892. The Lower Kings Eiver Ditch Company alleged in 
its complaint that it had a canal 32 feet wide, 4 feet deep, and with 
a grade of 20 inches to the mile. It claimed the right to divert 
sufiflcient of the water of Kings river to flll its ditch, except at 
low water; and during low water it claimed ail of the water of the 
river to the extent of the capacity of its ditch. Besides damages, 
it asked a perpétuai injunction against the défendant, Fresno Canal 
& Irrigation Company, enjoining that company from diverting the 
waters of Kings river, or in any manner obstructing or interfering 
with the free flow thereof, except such surplus water as there 
might be over and above a sufflcient quantity flowing in the river 
at the mouth of the Lower Kings River Ditch Company's ditch 
to supply its entire carrying capacity, and to supply ail other 
ditches and ail riparian proprietors having rights superior to 
that company. The resnlt of the trial in that case was a decree 
of the superior court giving to the Fresno Canal & Irrigation Com- 
pany the first 100 cubic feet of the low water of Kings river, 
and giving to the Lower Kings River Ditch Company the next 159 
cubic feet of the waters of the river, after which, as against the 
complainant in the suit, there was no further limitation in respect 
to the diversion of the waters. One hundred dollars damages, ex- 
pressly adjudged as nominal damages, were allowed the complain- 
ant against the Fresno Canal & Irrigation Company. The Last 
Chance Ditch Company alleged in its complaint that it had a canal 
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30 feet ^«We; «îieet deepfi with a grade of 16 inches to the mile. It 
askedfoE an injunction similar to that prayed for in the case of 
the Lower Kings River Ditch Company, besides |5,000 damages. 
The resnlt of the trial in the superior court was a decree giving 
to the Fteeno Canal & Irrigation Company the first 100 cubic feet 
of low watér of Kings river, and giving to the complainant in the 
suit, the Last Chance Ditch Company, the next 190 feet, after 
which, as against the complainant in the suit, there was no limit 
respecting the diversion of the waters of the river. One hundred 
dollars damages, expressly adjudged as nominal damages, were also 
allowed the complainant in that case against the défendant therein, 
the Fresno Canal and Irrigation Company. 

The plaintifE in the présent case contends that the resuit in those 
cases was, or should hâve been, reasonably, if not highly, satisfac- 
tory to the Fresno Canal & Irrigation Company. It got, says his 
counsel, "the flrst 100 feet of the low water, and then its rivais 
got the'înext 349 feet, and after that it was not limited in thèse 
suits. Nominal damages only were'given against it. Unless it 
was to haTe ail the water, this should hâve satisfied it." The évi- 
dence shows that at lotv; water Kings river only carries a little 
over 300 dubic'i feet of water. The flndings of fact in the Last 
Chance Ditch Oompany's Case puts it at not exceeding 320 feet. 
The stream. varies greatly at différent seasons of the yeai". Kising 
in the mountains, and being mainly f ed by the melting snow, in the 
winter itâ flow' is small. When the warm raina begin to fall, — gen- 
erally atoout the middle of Pebruary, in some seasons as early 
as the middie of January, and in others not untilthe end of Feb- 
ruary,— *th6iwa.ter begins to rise. By the Ist of March, generally, 
the river carries many thousand cubic feet of water, and it in- 
creases duting the months of April, May, June, and a part of July. 
It then beginàj to decrease, going down rapidly. The low- water 
period commencés about the beginning of October, and continues 
until the commencement of the warm rains, in the early part of the 
succeeding yeai. The ordinary irrigation season ip that section 
of the country is f rom February to September, çind in January new 
land is of ten imgated. The bulk of the irrigation, however, is 
done from April to August, during the period of high water. The 
contention of plaintiff s counsel that the resuit reached by the trial 
court In the sUits of Lower Kings River Ditch Company and Last 
Chance Ditch Company against the canal Company should be held to 
hâve been satisfactory to the défendant rests largely upon the néga- 
tive answer given on the trial by the plaintiff to this question: 

"If the Fresno OanaJ and Irrigation Company has the right to take ont 100 
feet befote there is any restriction thereon, apû then other parties hâve a right 
to talce ont, in round numbers, 350 feet, and then there is no further restric- 
tion, would that restriction of 350 feet at any tlme when the water is needed 
interfère with thè company talilng ont water to the extent of the capaclty of 
Its canals?" 

As has been said, the évidence shows that during low water the 
entire flow of the stream Is but little over 300 cubic feet. Accord- 
ing to thè décision of the superior court of Tulare county in the 
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two cases already tried, the Presno Canal & Irrigation Company is 
theref ore limited during the period of low water to the 100 cubic 
feet. It is not surprising, therefore, that défendant should be in- 
disposed to regard the resuit in those cases as a victory for the 
canal company, claiming the flrst and paramount right to ail of 
the waters of the river to the extent of the capacity of its canals, 
and that its counsel should be moving for a new trial of those cases. 
It is no answer to this to say that, during the period of low water, 
irrigation is not much practiced, and that during that period the 
canal company does not need more than 100 cubic feet. That may 
or may not be so, although it appeared in évidence that during Jan- 
uary last the canal company was supplying water for the irrigation 
of a large body of land, embracing some 60,000 acres. But, without- 
regard to its necessities, the défendant cannot be held bound to ac- 
cept as satisfactory the resuit of litigation subjecting a paramount 
claim of substantial right to the adverse claim of others. Of 
course, no merely pretended or capricious dissatisfaction on defénd- 
ant's part would be allowed to avoid payment of the money he con- 
tracted to pay. Such dissatisfaction "must be actual, not feigued ; 
real, not merely pretended." ExhaustVentilator Co. v. Chicago, M. 
& St. P. Ry. Co., 66 Wis. 218, 28 N. W. 343; Gray v. Kailroad Co., 
11 Hun, 70; McCarren v. McNulty, 7 Cray, 139; Silsby Manufg 
Co. V. Town of Chico, 11 Sawy. 183, 24 Fed. 893; Brown v, Foster, 118 
Mass. 136; Zaliski v. Clark, 44 Conn. 218; Gibson v. Cranage, 39 
Mich. 49, 

The views thus taken in respect to the décisions in the cases of 
the Lower Kings River Ditch and the Last Chance Ditch Compa- 
nies against- the Fresno Canal & Irrigation Company render it un- 
necessary to say anything upon this point in regard to the other 
pending litigation against that company. 

The first count of the complaint, as has been seen, sets up that 
after the making of the original contract, and about the time of the 
commencement of the action of Charlotte F. Clark v. Poly, Heilbron 
& Co., the défendant agreed with the plaintiff that if he (plaintiff) , 
would pay |2,000 towards defraying the expenses of that action, 
upon its termination, the condition upon which the balance of the ' 
purchase price of the 4,994 shares of the capital stock of the Fresno 
Canal & Irrigation Company was made to dépend "should be and 
would be regarded and considered by said défendant as fully per- 
formed," and said balance of the purchase price should thereupon 
become immediately due and payable. The answer puts in issue 
ail of the allégations in respect to that matter, and upon that issue 
there is much conflict in the évidence. 

Poly, Heilbron & Co. were tenants in possession, under one Jere- 
miah Clark, of the Rancho Laguna de Taché, with a covenant giv^ 
ing them the right to purchase the rancho upon certain conditions. 
It was under that lease that they had brought the suit against the 
Fresno Canal & Irrigation Company to enjoin it from diverting any 
of the water of Kings river. That rancho was of such great value, 
and was so largely riparian to the river that the suits based upon 
ita riparian rights were regarded by the parties to this action, a» 
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also by Oitheir appropriatops of the waters of Kîngs river, agaînst 
wliom Poly, Heilbron & Co. also had pending suits for injnnctions, 
aa the most formidable obstacle to the asserted rights of the appro- 
priators. Charlotte F. Clark, the widow of Jeremiah Clark, had 
brought, or was about to bring, suit in one of the courts of the 
State agaiast Poly, Heilbron & Co. to annul the lease under which 
they held possession of and claimed the right to purchase the 
Bancho Laguua de Taché, and to that end had employed, as her 
attorneya, Messrs. Craig & Meredith, a prominent law firm of the 
city of San Francisco, under a written contract, which provided 
that they were to bring andprosecute the suit at their own expansé, 
and for their services were to receive 30 per cent, of what they 
should recover by the suit over and above the sum which, by the 
covenant in the lease, Poly, Heilbron & Co, were to pay for the 
rancho, to wit, $160,000; and Craig & Meredith had, for value re- 
ceived, assigned to Robert Perrin twenty-thirtieths of whatever 
should înnre to them under their contract with Mrs. Clark, and had 
associated hùn with them aa associate counsel in ail proceedings un- 
der the contract, agreeing to pay him therefor |2,000, he (Perrin) to 
pay his ôwn personal expenses. The purpose of the assignment 
by Craig & Meredith of twenty-thirtieths of whatever fee should 
inure to them from the suit of Clark v. Poly, Heilbron & Co. to Eob- 
ert Perrin was to enable him to raise money with which to pay the 
expenaes of that suit, which was expected and proved to be very 
costly; Perrin representing to Oraig & Meredith, and expecting, 
that he could obtain the money from those appropriators and claim- 
ants of the waters of Kings River adversely affected by the ripariau 
claim upon which the suits of Poly, Heilbron & Co. were based. 
His plan was to ask |1,000 for each thirtieth of the twenty-thirti- 
eths of the Craig & Meredith fee assigned to him, which money 
should be turned over to them, with which to pay tiie expenses of 
the suit of Clark V. Poly, Heilbron & Co.; and, according to ail of 
the évidence in the case, the gênerai plan was to induce the appro- 
priators of the waters to take interests in the Craig & Meredith fee 
at the rate of $1,000 for each one-thirtieth thereof, by representing 
to them that the suit of Clark v. Poly, Heilbron & Co. would surely 
be won by the plaintiff therein, as a resuit of which the purchasers 
of interesta in the Craig & Meredith fee would get their money back, 
with some profit, and at the same time work the substitution of 
Mrs. Clark to whatever rights as riparian proprietors Poly, Heil- 
bron & Co. had to the waters of Kings river, the disposition of 
whom, according to the assurances of her attorneya, was friendly 
to the irrigators, and who was willing that the appropriators should 
divert ail of the waters of the river except so much thereof as should 
be needed for the uses of the rancho. Many of the appropriators 
and claimants of the waters of Kings river, upon those représenta- 
tions,; topk interesta in the Craig & Meredith fee,ipaying therefor 
$1,000 for one-tjiirtieth thereof, and receiving from Robert Perrin 
a written assignment of the same. Some of them took two-thir- 
tieths, andipne of them (Dr* Perrin, who had, apart from his interest 
ia.the caiwd Company, a large quantity of land in the vicinity need- 
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ing irrigation) took flve-thirtieths, at the same rate. But the con- 
tention on the part of the plaintiff, Church, is that he did not con- 
tribute to the expenses of the suit of Clark v. Poly, Heilbron & Co. 
upon any such basis or understanding; on the contrary, that the dis- 
tinct agreement betTveen him and Dr. Perrin, acting for the défend- 
ant, Cheape, was that, if he (Church) would pay .f2,000 towards de- 
fraying the expenses of that litigation, then, upon its settlement, the 
deferred payment for the stock of the canal company should become 
immediately due and paj'able from the défendant to the plaintiff. 

There can be no doubt, I think, that Dr. Perrin was anxious for 
the successful oonsummation of the contract Into which he entered 
on behalf of the défendant with the plaintiff. Indeed, his reward 
depended upon the success of the undertaking. As has been seen, 
one of the obstacles, and the principal one, as the parties seemed to 
think, in the way of that success, was the injunction suit brought 
by Poly, Heilbron & Co. against the canal company; and, becoming 
satisfled that the suit of Clark against Poly, Heilbron & Co. would 
be successful, Dr. Perrin entered into negotiations with Mrs. Clark 
by which he should hâve the right to purchase the rancho for a stip- 
ulated sum in the event she won her suit, and thus get rid of the in- 
junctions secured by the proprietors of that rancho. In order that 
the necessary money might be secured for Craig & Meredith with 
which to prosecute the suit of Clark against Poly, Heilbron & Co., 
Dr. Perrin, therefore, took an active interest in inducing those ad- 
versely aflected by the injunctions that had been secured by Poly, 
Heilbron & Co. to contribute towards the raising of that fund. 
He first sought the plaintiff, who was one of the pioneer appropria- 
tors of water in the district in question, and a man of much influence 
among the irrigators, to induce him to contribute, not only for the 
direct beneflt to be derived from the money the plaintiff might put 
into the fund, but also for the indirect beneflt of his influence with 
Ms neighboring irrigators similarly affected by the injunctions. He 
sent for the plaintiff to corne to San Francisco, and there, at différ- 
ent times, had several interviews with him on the subject. The 
flrst is related by the plaintiff as follows: 

"He said that he had a scheme by which, If he carried It through, It would 
settle ail the litigation and ail the trotibles connected with the waters of Klngs 
river, not only with the Fresno Canal Company, but with ail other ditch com- 
panies; and he sald that on the eve of the settlement of the title to the Laguna 
de Taché Ranch,— a tltle which Poly-Heilbron set up to it,— on the eve of 
the settlement of that title, he said he had a pledge from the parties that 
would obtain the land, a clear tltle to the ;and; that he should hâve it at a 
stipulated price; and he thought there was a great bargain In it, and he 
wanted to efCect that arrangement. 'And,' says he, 'if you will pay a portion 
towards defraying the expenses of the lawyers in prosecuting !t, if you will 
pay a portion, or If you will return home, which perhaps will suit you better, 
and you will go to ail thèse ditch companies, and get them to put up,— just 
set forth to them what you are going to do, going to take the injunction off 
-of ail thèse ditches,— if this is efCected, I will take the land, and the injunction 
will be set aslde, and they will ail hâve -water.' 'Now,' says he, 'if you will 
•even go and get them to pay, so that we can prosecute this, and carry it 
through, and get the title, get a settlement of that case, why,' says he, 'you 
shall hâve your money whenever that thing is eff ected. And,' says he, 'you 
«an well aflford to pay a good sum towards prosecuting the suit, and you can 
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a£fQrd'^(i!»;jitsfe;taksyojiiJ, torse and -bpçgy, and go to ail thèse dii;teh owner?^, 
apdi pTOf Ie|)qçs, ,and wor^ them Into It, i-iid,' says h.e, 'I hâve agreéd tô 
giye llfty" CtolisiHd d'ollarè, and,' saye h^, 'It is morte thali I tan pay alone 
\frljen'tUtfe*ls' feo' maiy parties interestéô;' ând especlally you; s I -wlll make 
it Interestibg to yoti.' He told me befcteitiiat whenever ihat suit was settled, 
that I shotrfd get my money. 'Bpt,' saya-he, 'hère is the way now it can be 
settled.',; And l told hliji,I would go.wad ^ee wbat I flould do. I was In- 
teréstéd. „9,'At this tlme, when you wëré In the City, was anything said 
in regaiftf'to siBèing the attornéyk retifeièflttng bis Interests Ih that matter? 
A, Nt)t at'thaft' tlme. I coine dowÉ! àgalfa» I went back. Q.; Before we 
leavé th^iftAen, Mfasanytblng ftirth^r s^id In tbls conversation that you bave 
been,telUng,àbout now,— any more tban you bave recounte(^? 'W'as tbat tbe 
substance Se flùjl tbat was saldî A. Tbat is tbe substance of it." 

The Bedoîid interview is itlius stateâ by tlie plaintiff : 

- "When il came the second timé, to Fresno ISaa Francisco], he wanted I 
should .g<»>d<>TRn ànd talk witb Craig and^M^^ditb, bis attorneys. or Mrs. 
Olark's attplagys. I ■^ent do^n tbere, and Terrin intro4uced me to Oraig and 
Meredith; ;aîid Mr. Craig says' 'Yeè; this Is Mr. Cburdh, is it?' And be says: 
'Doctà Pérrîtf bai beén talkiâg to ■mëàbout bis indebtedness to you, and he 
wanted Ishoirildeïïilaln to fûU tbe situation of tbe tîtle.' And he sald tbat 
Doctor ,Pepfi9(#»d told ,hJm .'that, you was one tbat ougbt to p^y liberally 
towards .j?)?fi|e*utJng tbat suit, and ^é.bave got thei suit on band, and it is 
as.gôod a éuit; ând I ajn just as àure or winning it; as any suit that I ever 
bàdr abà Mr.'' :Pertlti' tells tbe tbfet on the Settlement, on tbelr gettlng tbls 
land tlirbughiateremlfehiClark,r^hé bad got a proffer, ho says, from Uxa. Claris 
for the iRttd, ;Bi?(^yldlng; he will défend the tlÛe, and carry It tbrougb, and g<at 
the titie,,ëjfl^wlied in ber perfeçtly,— tben be sàys Mrs. Clarlî, tbere is an 
obligatlob obi hér part to deed it to Mr. Perfin ùpon certain conditions, wbieh 
bè c£ùl feàmilis' t»ftb, and tbls -Wlll siettle ail' litigatioU. And Mr. Perrin tells 
nie that «Wîttie'settleiBemt of i [thJlsj itbat he will pay you youn money.' And 
MriiS'erçWjsa^g: ;iTliat! is so- , (We q^n pay him his.nioney.' Mr. Perrin 
tben^aid'that^.W '^>?"'^**''P^W litigation: It would virtually close out tbe 
Power .of.'âby dlt(^ cô'ibpany 'on thé rivet,— their doing anythingî— from tbe 
simple fàfcti' be sàys-; "if tbey'ëbme ta, yfrMck soibë-of them are coming in, 
(bë told niéi&athe had seen Helm), and tbey are coming in, ànd we are going 
toglye tbflin^ allthose tbat unitOffn belping to pay this, we are going to give 
them tbeiT.Jvaitef-' • iAjQd tbere was some tbat was going to belp in tbe matter 
was goiiig TO také dû Interést Ib tbe land. And bè' says: 'Tbey are ail going 
to get tBè!r'']ikonéy Bàck,-^tbbfee tbat belp,— elther in nioney or in land, or get 
thelt waterj' :i And be says: 'You sball bave your money as soon as tbe 
case Ise^tljlfl^. and: tbey get a ti<;le to tbe land,"? 

Wh.ile there is much conifusion in the testimony of the plaintiff, 
the gist of it, I think, is that Dr, Eerrdn agreed that if the plaintiff 
would help pay the expenses of the Oiark-Heilbron suit, and it should 
be won by Mrs. Clark, and he should acquire the rancho at the 
price agreed upon betwéen himself and Mrs. Clark, then aU, litigation 
in respect to the subject of tbe contract b^tween plaintiff and défend- 
ant should be considered ended, and the deferred payment become 
imûïediately due and payable. ' 

The plaintiff's version of the £(.greement under which he contribu- 
ted to the expenses of the Glark-Heilbronsuit is to some estent cor- 
roborated bythe witness Helm, who testiâed that he had conver- 
sations with both Dr. Perrin and ;Eobert Perrin in regard to that 
suit, and, being asked to state whatjthose conversations were, ah- 
swered: i 

' "Betore the suit was comœenced, tbey wanted to ralse so: much money to 
Sirosecute tbe suit,' but' when it was I do. not know now. It was. in regard ta 
■tUle transaction witU tbe Laguna de TajQbe:ftanChQ. If l could ratee iso mucb 
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money, they could win that suit for Mrs. Clark, and then they would lift the 
Injunctions from our canal. I was Interested In a canal oùt hère. And àt 
the samè time, if that was done, then they would be in a position to settle 
Wlth Ohurch,— to pay Church what the canal company was owing to him." 

On cross-examination, this witness testifled that the principal in- 
ducement for his contribution to the fund was to enable Mrs. Clark 
to prosecute, and, if possible, win her suit, in the hope that upon her 
success the injunction against the canal in which he wasi interested 
would be removed, but that another considération was, according 
to his underatanding, that the contributors to the fund were to hâve 
an interest in any of the excess over $300,000, for which the rancho 
should be sold. 

Both of the Perrins explicitly deny ail of the testimony on the part 
of the plaintiff tending to show that plaintiff contributed to the 
Clark-Heilbron suit upon the agreement or understanding that, upon 
its settlement in Mrs. Olark's favor, the litigation ref erred to in the 
contract between the plaintiff and défendant should be considered 
ended, and the deferred payment therein mentioned become due and 
payable from défendant to plaintiff, or for any différent reasons or 
considérations than applied to and governed the contributions of ail 
other contributors to that fund. And Mr. Oraig denied that he had 
ever said to the plaintiff that Perrin had toldMm that, on the set- 
tlement of the Clark-Heilbron suit, he would pay the plaintiiï his 
money. 

, In this conflict of testimony, the court must look, in its endeavor 
, to ascertain the trath, to corroborating circumstances, and to the 
probabilities of the case. The suit of Clark against Poly, Heilbroi" 
& Co. was commenced in April, 1887; was tried during the winter of 
1888-89 ; was decided by the trial court in favor of Mrs. Clark, sub- 
séquent to which the suprême court of the sitate interfered with its 
further progress before the trial judge by writ of prohibition; and 
the suit was ftnally compromised and settled in the summer of 1890, 
one of the essential conditions of the compromise, secured by Dr. 
Perrin, being that the Eancho Laguna de Taché should be sold to the 
défendant, Cheape. Towards the expenses of that suit;, parties in- 
terested in irrigation, and injuriously affected by the injunction suits 
brought by Poly, Heilbron & Co., contributed, at the instance of the 
Perrins, |20,000. Beyond controversy, one, at least, of the considér- 
ations nioving each, was the désire to get rid of the injunctions ob- 
tained by Poly, Heilbron & Co., and the hope that such aid would 
bring about that resuit; and, at least, as to ail but two of the con- 
tributors to the fund, a further considération was the assignment 
l)y Bobert Perrin of one of the twenty-thirtieths of the Craig & 
Meredith fee for each $1,000 so contributed, under which the contrib- 
utor hoped, in the event Mrs. Clark should be successful in the suit, 
to get back the amount of his contribution, with some profit. To 
one of the ditch companies that contributed $1,000 no interest in the 
Craig & Meredith fee was assigned, and the plaintiff, Church, testifles 
that no interest therein was assigned to him in considération of his 
contribution to the fund. Robert Perrin's testimony is directly to 
the contrary. The probabilities that the plaintiff received from 
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Botjiert !P#^îl' a simaàr^sâîgnruènt for the money oontributed b"y 
him 9S i^as rècèiyéd b^^/flll of tiie otïiej: contributors to tjie fund éx- 
cept one Tiïould be.'much'Stronger but for thefact ttat at least one 
ditch. eompany, according to Eobert Perrin's own testimony, con- 
tributed $1,000, fgr whicb it did not receive the assignment of any 
interest in the Craig & Meredith , fée. The plaintiflE, Church, con- 
tributed $2,000, |400 of which he paid directly to' Eobert Perrin, 
and $1,600. to Mr. Meredith, of the flrm of Craig & Meredith. Mr. 
Meredith, who is a very! carefnl man, and a gentleman of the highest 
character, testified, in substance, that, when the plaintiff paid him 
the $1,600, he asked him if he thought he would surely get it back, 
and witness replied he tiiought he surely would. The évidence shows 
that the plaintiff, as di^ many of the other contributors to the ex- 
penses (>f the Clark-Heilbron suit, before agreeing to contribute, con- 
sulted witïi Mr. Craig in regard to the chances of Mrs. Clark winning 
the suit, and that each of them was assured by him that he considered 
the case, one of the best he had ever had, and that it would surely 
be won. I regard the remark made by the plaintiff to Mere- 
dith when, handing him tlie $1,600 as extremely signiûcant, and as 
throwing a flood of light on the true considération of the plaintiff's 
contribution to the expenses of the Clark-Heilbron suit. It is en- 
tirely cpp^istent with the daim on the part of the défendant that for 
his contribution he acquired an interest in the Craig & Meredith fée, 
lilce ail of the other contributors, except one of the ditch companies 
already peferred to; it is wholly inçonsistent with the claim on the 
part of tu? plaintiff that for his contribution he got no interest in the 
Craig & ïiJÇeredith fee. 

Prior tç March 17, 1891, the Fresno Canal & Irrigation Company 
issued bpuds on its prpperty of the face value of $400,000. On that 
day, in the City of San Francisco, défendant and Dr. Perrin (défend- 
ant then being in Oalifornia) delivered to the plaintiff 25 of the 
bonds, each of the face value of $1,000, for which plaintiff indorsed 
upon the original contractas follows: 

"Thls is to certlfy that Iliave thls day recelved the sum of twenty-flve 
thousand Oïlv'lOO dollars ($25,0Q0 00/lQO), being an additional payment on the 
$100,000 OO/lOO due when all.lltlgation Is ehded; and I hereby agrée to accept 
at any tlme In the next sëven months seVenty-flve (75) of the bonds, of one 
thousand dollars ($1,000) eaéh of the Fresno Canal and Irrigation Company 
now issued, in payment in fuU for ail sums due or to become due to me in 
iaccordance with thls agreement. M. J. Church. 

"San Francisco. Cala., March 17, 1890. 

"Witness: M. P. Mlnor." 

At the same time, Dr. Perrin executed to the plaintiff this instru- 
ment: 

"San Francisco, March 17, 1890. 
"I hereby agrée sind bind njiyself, my helrs and assigns, to loan to Mr. M. 
J. Church wlthûi the next tèn days twenty thousand dollars for seven months, 
at six (6) pér cent; Interest,' on the securlty glven to me of (25) twenty-flve 
bonds of tite FiSesho Canal & Irrigation Company, o£' one thousand dollars 
each, as seeurity; and I aiso bind jnyself, my heirs and assigns, to take said 
bonds as payroent in full for said loan and interest, provided the said M. J. 
Church asks or désires me to do so at the" expiration of same. 

"E. B. Perrin." 
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And subsequently Dr. Perrin loaned the plaintiff |20,000, taking 
as security for its repayment the 25 bonds, and thereafter, at plain- 
tiff's request, took the 25 bonds in discharge of the loan. 

Counsel for plaintifif contend that this was "a formai admission 
of the fact" that there was then $100,000 fully due from the de- 
fendant to the plaintiff. I am unable to understand how that can 
be true. At that time not even the suit of Poly, Heilbron & Co. 
against the Fresno Canal & Irrigation Company had been afEected 
by any disposition of the suit of Clark against Poly, Heilbron & Co,, 
for the latter case was then still pending. Not one of the suits pend- 
ing against the canal company when the contract was entered into had 
then been ended; and, even if the agreement under which the plain- 
tiff contributed to the expehses of the Clark-Heilbron suit be as 
contended by the plaintiff, the payment from défendant to plaintiff 
had not become due, because that suit was then still pending and 
undisposed of. It is plain, therefore, that counsel for plaintiff are 
in error in saying that the bond transaction of March 17, 1890, was 
an admission by défendant of the fact that the deferred payment 
was then due from him to plaintiff. To the contrary, the receipt 
which the plaintiff on March 17, 1890, indorsed on the original con- 
tract for the $25,000 in bonds, expressly declared that it was "an 
additional payment on the hundred thoasand dollars due when ail 
litigation is ended." Manifestly, that was a récognition of the fact 
that the litigation was not then ended. But the récognition did 
not stop there; it contained the further agreement by plaintiff "to 
accept at any time within the next seven months seventy-five of the 
bonds of the Fresno Canal and Irrigation Company now issued, in 
payment in full for ail sums now due or to become due to me in 
accordance with this agreement." Evidently, both plaintiff and Dr. 
Perrin then thought the bonds were good, for the latter agreed to 
accept 75 of them at any time within the next ensuing seven months 
in full for ail sums then due or to become due him under the con- 
tract, and Dr. Perrin loaned him $20,000 in gold on the 25 bonds he 
received on the 17th of March. This transaction, as bas been said, 
is whoUy inconsistent with the plaintiff's claim that the deferred pay- 
ment of $100,000 was then due. The plaintiff, as the évidence shows, 
was in need of money, and, to get it, was willing to make the agree- 
ment in respect to the bonds. It turned out afterwards that the 
bonds could not be negotiated, although Dr. Perrin went to Europe 
in the effort to dispose of them, and brought back, at his own ex- 
pense, an agent of foreign capitalists to investigate them, who, upon 
the advice of an attorney, based upon the fact of the pending litiga- 
tion, reported adversely to their purchase. That issue was conse- 
quently abandoned. 

During ail of this time the relations between the plaintiff and de- 
fendant and Dr, Perrin continued friendly, and plaintiff continued in 
the management of the company's business, and to take an active 
part in the litigation in which it was engaged. In the latter part 
of 1890 he refused to pay any further expenses of the litigation 
against the canal company, and then the trouble between the par- 
v.64p.no.8— 62 
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tiesbegàta,! As eafljf as DecembérM23, 1889, tUe plaintifE was ask- 
iiglfoetlie! balance lof thé purchasé money for the; ^tocît, although 
not even the ClarlcrHèUbron suit had then been ended, On that day 
hé caiilïâ the foUowing-^letter to be vs^ritten to Dr. Perrin: 

'- '■'•'■ ' "Fresno, Cal., Dec 23, 1889. 

"Dr. Ta. B.' i>eiTin— Dear Sir: I am requested by my unclei M. J. Church, 
who is hlmSelf very bùsî^t to wrlte a few Unes to you. He was very much 
disappeinted that he did noi; get to see you whlle yoa were hère. He bas ar- 
rlved at a point wbere.hié féels justifled In calllng on you (or his money. He 
bas beôn wèïtlng now f ot' tbïée yeara, xvltftout any interest, and you hâve bad 
tbe anniial âBfeessnient, ànd sold about tWo bundred and fifty thousand dol- 
lars worûi 0* water rlghts; and, as the suHs are so nearly settled, he now 
^pplies Jo you. He wajotts the suit set for trial Immediately, and pushed to 
a settlement. LawyerS; tell him that he bas more than complied witb bis 
agreénjéùt no'w, but he ts disposed to stand by the company until tbe last 
enéiny is put down. His Interest in the naatter would not abate any if be 
wfire, toi get his money now. He bas commenced anotber enterprise that will 
add'to tSe; prosperity o£ Fresno county, and that you, as w^U as ail other 
property holders, cannot J^glp but be greatly interestéd iii. To carry out 
thèse i)làn?, he must hate.mçans, and he is in hopes that you WlU not deprive 
hiradf'ïhe Use ôfbife money any loUger. He bas made no demands on you 
i|i tbe pastj but bas patiently lA'aited untU the suits were ;all practlcally set- 
tled; i an<^tie;4oes not prop9ge to stop berç.jbut continue, but m^t bave means 
to so OU "With bis Sanitarium. The wOrli; bas been commëncéd,. and it is a 
reproàijîi oïl tbe county' to bave It stop. When cpmplèted, thou'sàilds will vislt 
f rom àlï pVèF tbe country, and Fresno Will be sougbt for bealtb, instead of 
beingîdeâounced as a sicfely place. M. J. feels that he must bave soaie 
! money! iR ithe. next few weeks and day s if he can get it. 

";XpUÎi, Respt, . L. H. Oburcb. 

"Wrlttéii by request." 

In tiié sBiamer of 1890, as haa been said, a compromise was ar- 
ranged betvceen Mrs. Olark and Poly, Heilbron & Goi, an essential 
conditioûi of *hich was that défendant, Cheape, should acquire the 
Lalguna. de Taché Rancho; défendant, through Dr. Perrin, having 
previously secufed an option for its purehase f ron» Mrs. Olark. Ac- 
copdiilgly, he did acquire it for the canal company for $780,000. A 
certain cash payment was made thereon, and a deed therefor was 
placed in escrow, to be delivered upon the making of the deferred 
paymentâ, lû December, 1890, défendant contracted to sell to a Mr. 
Menzies, of England,,oûe-fourth of the capital stock of the canal 
company for $250,000; and in the early part of 1891 the agreement 
was changea to one-third of the stock, for $383,000. Fifty thousand 
dollars wa« paid by Menzies to défendant in cash, and $200,000 
was agreed to fee paid by him on the Ist of July, 1891. In Maj, 
1891, the canal company authorized the issuance of bonds on its 
property to the estent of $1,000,000, the main purpose of which was 
to realize by their sale the money with which to pay for the Rancho 
Laguna de Taché. At that time the plaintiff was very sick, and had 
put his daim in the hands of his attomey, Mr. Firman Ohurch, for 
the putpose of bringing suit thereon against the défendant Since 
their disa^eement, in the latter part of 1890, he had been demand- 
ing of défendant that the deferred paymiônt be made in fuU, claiming 
that it wa* f nlly due, and threatening to bring suit therefor. Dr. 
Perrin wraitrSeiVeral times to plaintiff's house, to see him respecting 
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the matter. On one occasion, the défendant, Cheape, accompanied 
him; on another, Eobert Perrin; and, on another, it is claimed on 
the part of the plaintifiE that neither of them was along. On that 
occasion, as well as on the other occasions referred to, plaintifE says 
Dr. Perrin talked the matter o ver with him, and said that he ought 
not to bring suit; that, if he did, he would be kept ont of his money 
a longer time; that the money was due and overdue; and that he 
felt as badly about the matter as plaintiff did. "But," continued 
the witness, "he says: 'If you bring the suit, — we are trying to bond 
this canal, and if you bring the suit, it will stop the bonding. We 
expect to get a million of money on the bonds, and we expect to 
pay you right ôut in full. But, if you go on with this suit, it will 
so cripple us and embarrass us that we cannot bond the canal, and 
consequently you won't get your pay.' " Plaintiff testifled that, cer- 
tain mémbers of his family having come into the room during this 
conversation, and one of them (his daughter) having started to go ont, 
Dr. Perrin said: 

" 'Look hère. I want you to stop. I want to repeat now,' says he, 'In 
the présence of your people. You are the heirs,' he says, 'will be the helrs, 
to your fâther's estate, and,' says he, 'If your father should die, I want you 
to know just exaotly the situation.' He says: 'This money Is due, due Mr. 
Ohurch, and was due On the settlement of that quleting of that title on the 
Jeremiah Clark case, and,' he says, 'it is due, and ought to hâve been pald 
long ago, and if your lather was to commence a suit, which he talks of doing, 
why he might not get his pay.' It would make Cheape mad. That he would 
never pay. That is, he said it would, beten years. He said he could put up 
counterclaims agaihst ïae that would keep me out of it ten years; and he 
went through with his story. He says: 'Cheape and me bas talked this 
matter' au' over between ourselves, and we are perfectly satisfled that the litiga- 
tion is ail offl and ended. AU that amounts to anything is ended, and was 
ended when the Jeremiah Clark case was setUed.' I spoke then, and says I: 
'Now, Mr. Perrin, you isnow what the agreement was between you and me. 
Do you feel perfectly satisfled that the suits are ail ended?' *ïes,' he says, 
'I do.' He says: 'There is some little suits, but they don't amount to 
nothlng.' He says: 'We hâve the land and the water. We can maaage 
them ail.' " 

The substance of this testimony of the plaintiff is corroborated 
by that of his wife, his daughter, Mrs. Fanning, and his son, George 
F. Ohurch. It is explicitly denied by Dr. Perrin, whose testimony 
in regard to that matter is, in effect, that what he said and agreed 
to was that if Menziés paid the money he had contracted to pay, of 
which he felt sure, then, and in that event, défendant would, as a 
compromise and settlement of plaintifE's daim, the amount of which 
was in dispute by reason of the plaintiff's refusai to continue the pay- 
ment of the expenses of the litigation in which the canal company 
was engaged, pay plaintiff on the Ist of July, 1891, |60,000 in cash. 
This testimony on the part of Dr. Perrin is supported by that of de- 
fendant, Cheape, and of Eobert Perrin, in respect to the conversa- 
tions heard by them between plaintiff and Dr. Perrin in plaintiff's 
house, in which those witnesses say that on those occasions the ex- 
pressed and distinct understanding was that 160^000 should be paid 
thè plaintiff in money on the Ist of July if Menzies made the pay- 
ment hé had contracted to make, and then only as a compromise 
and full isettlemeïit of plaintiff's claim. 
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? Jlnaan Ohurcli tes^dfied on behalf of the plaintiff that in May 
or Jiine, 1891, he met Dr. Perrin on the street in Fresno, and told 
him that plaintifif was urgiiig him (the witness) to commence suit 
for the mèney claimed by plaintiff, and that Dr. Perrin said it was 
unnecessary. *We are going to pay Mr. M. J. Church sixty thousand 
dollars." 'That Capt. Cheape was standing a little way off,>-and Dr. 
Perrin oàlled him, and said, "I want to say this hefore Oaptain 
Cheape.^^ "Oalls Captaia Cheape up there," continued the witness, 
"and 'viov,' says he, 'I want to say in your présence to Mr. Firman 
Church that we are going to pay Mr. M' J. Church sixty thousand 
dollars on this claim.' " Being asked by plaintiff's counsel the ques- 
tion, "This sixty thousand dollars, I believe you said, was to be on 
the demand?" the witness answered: "WeU, since I think of it, Dr, 
Perrin Said they were negotiating foc the Laguna de Taché Eancho, 
and that nlatter would be closed up somewhere during the first days 
of July, and that, as soon as that was closed up, they would be ready 
to pay thèse sixty thousand dollars." 

The tesstimony of the défendant, Cheape, is that he has no recollec- 
tion whatever of having been called up by Dr. Perrin, or to hâve 
heard the conversation reîerred to by Mr. Firman Church. Both 
Dr. Perrin and Robert Perpin testify that the latter was présent at 
the conversation that was had between Firman Church and Dr. 
Perrin, but that the conversation was not that $60,000 would be paid 
the plaintiff on account of hîs claim, but that, if Mehzies made the 
paymetit on the purchase he had coûtracted to malîe, $60,000 would 
be paid to him in settlement of it. 

In the sharp conflict of testimony, to which référence has been 
madé, resort must be again had to corroborating circumstances, and 
to thë probabUities of the case. In respect to the testimony of 
Mr. Firman Church, one strong circumstance tending to support the 
version given by the Perrîns is that, at the time of tiie conversation 
with him, the only pending negotiation in regard to the Rancho 
Laguna de Taché was that pending with Menzies for the purchase 
by him of an interest in it, tc^ether with the other property of the canal 
company, on which he had agreed to pay $200,000 the Ist of July; 
so that it must hâve been that. transaction to which Dr. Perrin re- 
ferred when, according tothe testimony of Firman Church, he told 
him; "They were negotiating for the Laguna de Taché Rancho, and 
that that matter would be closed up somewhere during the first days 
of July, and, as soon as that was closed op, they would be ready to 
pay the 160,000." 

And in respect to the contention on the part of the plaintiff that 
Dr. Perrin said to hûn that he and défendant, Cheape, had agreed 
tbat ail of the litigation in which the canal company was engaged 
was practically ended, and that the balance of the purchase price 
of 'the stock was due, it seems, apart from the déniais of that testi- 
mony by the défendant and the Perrîns, almost incredible, in view 
6t the facts in regard to that litigation, that they could hâve agreed 
that the litigation wàs practically ended. Not a single one of the 
Buîts that were i>endltig when the contracta was entered into had been 
disposed of, or, so far as the record shows, has yet been disposed of, 



INTEESTATÉ COMMERCE COMMISSION V. CTNCINNATI, N. O. & T. P. K. 00. 981 

except the suit brought by Poly, Heilbron & Co. against the canal 
Company. Two of the other cases then pending against the canal 
Company hâve since been decided by the triai court adversely to its 
contentions, and are now pending on motions for new trial. Two 
of the others (those brought by Heinlen) are based upon a claim pre- 
cisely similar in its nature to the suit brought by Poly, Heilbron & 
Co. ; namely, that of a riparian proprietor, asserting the right to pre- 
vent the diversion of any of the water of Kings river. In view of 
thèse facts, it is in the highest sensé improbable that défendant or 
Dr. Perrin agreed that the litigation was practically ended; and 
when to this is added the testimony of the défendant and of the Pét- 
rins that what was agreed to was that if the Menzies agreement was 
consuramated, as was confldently counted on, and he should pay 
the money he agreed to pay the Ist of July, then, as a compromise 
of the dispute that existed between the parties hère, défendant would 
pay plaintiff $60,000 in cash, I think there is no room for doubt that 
the agreement was as stated on the part of the défendant Without 
regard, therefore, to the point made by counsel that the contract as 
testiâed to by plaintiff is at variance with the allégations of the com- 
plaint, there must be findings and judgment for défendant. 
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P. R. CO. et al. 

(Circuit Court, S. D. Olilo, W. D. November 30, 1894.) 

No. 4,T48. 

L Interstate Commebcb Commission — QnAsi Judiciai/ Powers. 

Tlie interstate commerce commission is not a court, but an administra- 
tive body, lawfuUy created, and lawfully exercising powers whicli are 
quasi judicial, as are tlie powers exercised by tbe commissioner of patents, 
and, in many respects, by the lieads o( tlie various departments of the exec- 
utive branch of the govemment. Its rullngs and décisions are «ntltled 
to the highest respect of the fédéral courts, and they are justly so regarded. 
Commission v. Brimson, 14 Sup. Ct. 1125, 154 U. S. 447, 474, 489. 

8. Same — Injunction. 

A prellmlnary injunction to compel a carrier to obey an order of the 
Interstate commerce commission in référence to freight rates should be 
denied where the answer dénies that the rates défendant charges, and 
which were passed on by the commission, were unreasonable or unjust. 
Shinkle, WUson & Krels Co. v. Louisville & N. R. Co., 62 Fed. 690, foUowed. 

8. Bamb — Patment of Excess into the Registht of THE Court. 

Upon motion for a preliminary injunction to restraln certain carriers 
from ylolating an order of the interstate commerce commission, the com- 
plainant made the alternative suggestion that, if the défendants be allowed 
to charge and reçoive présent rates, they be required to keep an accoimt 
with every shipper, and to pay into the registry of the court the excess, 
same to be dlsposed of after the hearing as the court may order. Seld, 
that this was in fact an application for a rule nlsi, whlch ought not to 
be granted unless there was a very strong showing of rIght in favor of the 
eomplainant, whlch would authorlze the granting of a preliminary injunc- 
tion, and, on the other hand, sutacient showing of probable injury to the 
défendant to authorlze an alternative order, as, for illustration, to give 
bond and keep and file an account 
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4. BAittl-^TîlAKSCBIPT OP ÉVIDENCE. '' ' !' 

. B+viflence taken before tbe Interstate commerce commission la net a 
part ot tlxe record, and it is not necessary, In proceedirigs to enforce com- 
ptianœ w^th an order of the commission, to file In the cltciitt court, wltb 
the pétition, a transctlpt of the évidence. Eithêr party/' iowéver, may 
lûtrodttcè and use as évidence any testimony taken before ibe commlssioQ 
whicb Is compétent and relevant to the matters embracéd lûthp pétition. 

Motion for a preliminary restraining order in proceèdings to en- 
force comidiance with an order of t£e Interstate commerce com- 
mission. 

Harlan Cleveland, TJ. 8. Atty., George P. Edmunds, and L. A.^ 
Shaver, for coroplainant 

Ed. Baxter^ Geo. P. Harrison, East & Fogg, J. D. B. De Bow, 
B[armon,fGtelstoni Goldsmitli & Hoadly, Dorsey, Brewster & Howell, 
Lawton & Onnningham, îjeigh E. Watts, and W. A. Henderson, for 
défendants; 

SAGE, District Judge (orally). The motion for a preliminary re- 
straining brder,' to continue in force until thé hearing and decree 
in this case, ïntist be overruled for the foUowing reasons: 

1. A like motion, made upon the filing of the i)etition in the case 
of Shinkle, Wilson & Kreis Go. v. LouisTille & K R. Co., 62 Fed. 
690, on the same order of the commission as is hère involved, was 
overruled by Judge Lurton, of the circuit court, af ter full argu- 
ment 

2. Independently of the fact that Judge Lurton has passed upon 
the questioh involved, this is not a case for a preliminary injunction. 
The question to be considered and decided is whether the défendant 
railroad companies are trespassing upon the rights of their shippers 
by ehargiagr f reights in exqess of the order of the Interstate com- 
merce commission. That question has not yet been judicially de- 
tertainéd;' It has beén feld that the iûterstate commerce commis- 
sion is not a court. It is an administrative body (see Commission v. 
Brimson, 154 U. S. 447, 4741.489, 14 Sup. Ct. 1125), lawfully created, 
and lawfully 'exetcising pôwèrs which are quasi judicial, as are the 
powers exercised by the cominissioner of patents, and, in many re- 
spects, bj^ lîie heads of the various departments of the executive 
branch of tîie gOvernment. Its rulings and décisions are entitled 
to the highest respect of the fédéral courts, and they are justly so 
regarded. iNevértheless, thé questions involved in the pétition and 
answers in tibis cause are now for the first time presented for judicial 
detenninâtiÔïi.' A court ofequity will not ordinarily grant an in- 
junçtioû to préyeiit a tpe^pàss, beforé it has been found to be a tres- 
pass by a pourt, or a court and jury. E's^en in patent causes, for in- 
fringement,prdiminary, Injonctions are not grauted unless the ex- 
clusive rîght<?f' the paténl^ has been determined by the adjudica- 
t|6ii of a cou^|i <^f conipetéH'i jîirisdictibn, or has béènl^o long and gen- 
erallyacquieseed in by the public as to remove, practically, any 
serions doubt tipon tle subject. They are issued to prevent injury 
to a cleai? ri^lit To'g^nt the motion in this case would be like 
allowing exécution before judgment The question bf right, upon 
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which it dépends, is the very question which is to be heard and de- 
cided in the further progress of this case. 

3. It is a well-settled principle with référence to the granting of 
preliminary injunctions that the comparative inconvenience and in- 
jmy to parties must be looked at, and that they will net be granted 
where the injury to the défendant is likely to be greater than the 
beneflt to the complainant. In this case, if the défendants are re- 
strained from charging or coUecting freight in excess of the rates 
flxed by the commission, they will be practically without remedy, 
if at last the order of the commission should be held to be unlawful. 
On the other hand, if the shippers continue to pay the rates hitherto 
paid the excess will be distributed among them, and the injury to 
each wUl be comparatively slight. Moreover, if thèse companies be 
compelled, pending this litigation, to lower their rates from 20 to 25 
per cent, (which, it is stated, would resuit from the issuing of a pre- 
liminary injunction), the understanding being' that if the order of 
the commission should be set aside the former rates will be re-es- 
tablished, the resuit would be to stimulate excessive and spécu- 
lative shipments, which are always productive of injury to legitimate 
business. 

4. The section of the act to regulate commerce, under which this 
pétition is flled, directs that there shall be a speedy hearing and dé- 
termination of the matter. It will be the duty of this court to en- 
force titat direction. The cause will be brought to a speedy hearing. 
There will be no considérable delay. Within 60 days the hearing 
will be had, and no great hardship will resuit from leaving matters 
as they are in the meantime. The alternative suggestion, that if 
the défendants be allowed to charge and receive présent rates they 
be required to keep an account with every shipper, and to pay into 
the registry of this court the excess, the same to be disposed of after 
the hearing as the court may order, does not commend itself to the 
approval of the court. This is, in eiïect, an application for a rule 
nisi, which ought not to be granted unless there is a very strong 
showing of right in favor of the complainant, which would authorize 
the granting of a preliminary injunction, and, on the other hand, 
sufiQcient showing of probable injury to the défendants to authorize 
an alternative order, as, for illustration, to give bond and keep and 
file an account. 

The question has also been submitted to the court whether the 
transcript of the évidence taken before the commission is a part of the 
record, and theref ore to be flled and used in this court, as a matter of 
right, by the commission or by the défendants. Section 12 of the act 
(24 Stat. 379) empowers the Interstate commerce commission to re- 
quire the attendance and testimony of witnesses, and authorizes the 
teking of dépositions. Section 14 makes it the duty of the commis- 
sion, whenever an investigation shall be made by it, to make a re- 
port in writing in respect thereto, which shall include the findings 
of fact upon which the conclusions of the commission are based, 
and such findings shall thereafter, in ail judicial proceedings, be 
deemed prima facie évidence as to each and every fact found. The 
commission is authorized to provide for the publication of its re- 
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pbrts'àrid décisions, and ettih publications are made ie©m|)e{ient évi- 
dence of such reports and décisions in ail fédéral and state courts, 
withbùi: further proof or autlientication. It is provided in section 
17 that every vote and officiai act of the commission sliall be en- 
tered pf record; ànd in section 16, whicli provides for pétition to 
United States courts in cases of disobedience of orders of the com- 
mission, it is further provided that on the hearing the findings of 
fact in the report of the commission shall be prima facie évidence of 
the màtters therein stated. It is also provided that the court shaU 
hâve power, if it thinli fit, tO direct and prosecute, in such mode and 
by such persons as it may appoint, ail such inquiries as it may think 
needful to enable it to fonn a Just judgment in the matter of the péti- 
tion. Now, it is argued that as every vote and ofQcial act of the 
commission is to be entered of record, and as the requirements of the 
attendance and testimony of witnesses, and orders for the taking of 
testimopy by déposition, are officiai acts, the testimony and déposi- 
tion bècome part of the record of the commission. It would be a 
strained construction which should so extend the provision referred 
to as to compel the commission to hâve a copy of every déposition, 
and a fuU report of the testimony of every witness, entered upon its 
records. It was evidently the intent of congress to provide that 
there shOuld be a record, not only of every vote, but of every order 
and direction, made by the commission. Therefore, an order requir- 
ing the attendance and testimony of witnesses, or the production of 
books, pàpers, and documents, or the taking of testimony by déposi- 
tion should be entered of record. But that is quite différent from 
entering of record the testimony or the dépositions taken under the 
order. It might, with equal force, be argued that a copy of every 
document, papèr, or book produced under the order of the commis- 
sion shôtild be spread upon the records of the commission. That 
would be burdening the commission with an enormous expense, 
which could not hâve been intended by congress, and which would 
be altogether unnecessary and useless. My opinion is that it is 
not necessary to file with the pétition the transcrlpt of the évidence. 
The findings of fact in the report of the commission are made 
prima facie évidence of the matters therein stated. Those findings, 
therefore, are sufficient to make ont a prima facie case, so fnr as 
the companies are concemed, in favor of the commission. I hâve 
no doubt, however, that either party may introduce and use as évi- 
dence any testimony taken before the commission, and which is com- 
pétent and relevant to the matters embraced in the pétition. But 
the commission OUght not to be put to the trouble or expense of filing 
with every pétition a tranScript of the évidence. On the other hand, 
the évidence, having been taken under lawful authority by the com- 
mission, — ^thë défendants having been présent or represented, with 
full opportnhity for cross-examination, — may be introduced by either 
party and usèd upon the hearing of the pétition. The court may 
reject any portion which is irrelevant or incomi)etent. If any évi- 
dence has beëh taken ex parte in the proceedings before the commis- 
sion, the court may require that there shall be full opportunity for 
cross-examihation before it will be received or considered. The 
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court Is to sît as a court of equity, without the formai proceedings 
applicable to ordinary suits in equity, but in such manner as to do 
justice in the premises. It is so provided in section 16 of the act. 
The intention of congress evidently was to vest in the court a large 
discrétion. By analogy to the proceedings in equity upon appeal, 
the testimony used before the commission can properly be brought 
to the considération of the court upon the hearing of the pétition. 
Apart from the view above expressed, the court could, in pursuance 
of the authority conferred upon it by section 16 of the act, direct 
that the testimony be produced, and could examine it by way of 
looking into the grounds upon which the flndings of fact were made 
by the commission. Those flndings are not conclusive, but only 
prima facie, évidence of the facts; that is to say, rebuttable. That 
the testimony does not necessarily belong to the proceedings under 
the pétition is further manifest from the considération that the en- 
tire contest, in many cases, may tum upon the question whether the 
order of the commission was authorized by the flndings of fact, which 
flndings might not be at ail in dispute. The order in this case wUl 
be that the transcript of testimony taken before the commission, 
and which bas been placed upon the flles, shall there remain, and, 
Bubject to objections for irrelevancy and iacompetency, may be used 
at the hearing. The answers in this case are such as to warrant the 
taking of testimony by the défendants, and, if necessary, taking of 
further testimony on behalf of the commission. Until the Ist of 
January, 1895, wiU be allowed for that purpose. The hearing will 
be set for Monday, the 14th of January, 1895. The engagements of 
the court are such as to prevent an earlier date. 



UNITED STATES NAT. BANK OF NEW YORK v. FIRST NAT. BANK 
OF LITTLB ROCK et aJ. 

(Circuit Court of Appeals, Eighth Circuit. December 10, 1894.) 

No. 507. 

1. BiLLs AND Notes— Accommodation Indoesembnt — Notice. 

Ttie fact that notes, offered for discount to a banli by another bank, ita 
correspondent, are payable to the président of the ofCering banli indi- 
vidually, and bear Ms own indorsement, foUowed by that of the bank, 
affixed by hlm as président, is not sufflcient to give notice to the discount- 
Ing bank that such notes are the Individual property of such président, 
and not of the bank, and that the bank's indorsement is for accommoda- 
tion only, or to put the discounting bank on inquiry, especially when the 
negotiatioBS for the discount hâve been carried on by letters written, in 
their officiai capacity, by the président and cashier of the oflEering bank. 

2. Pkactiob on Appbal— Point not Raisbd Bblow. 

A défense abandoned at the trial, and upon which no val exception to 
a judgment against the défendant could hâve been based, cannot be in- 
voked to support a judgment in hls favor, rendered upon another ground, 
which was clearly erroneous. 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

This was an action by the United States National Bank of New 
York against the First National Bank of Little Eock, Ark., and S. R. 
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6ocmîïli"ïtfi rèeëi'vèr, upoh Ôve notes indorsèd by thé Ottle Rock 
Bank. 'Qn ïhé trial in thé'éircuit court a verdict was directed for 
the defén|àûfe.- Plàlntifl brîîigs error. 

TliiS Warfe^i àctiyn whicïi wàs brought by the plaintlff in error, the United 
Statei^iJfatlWiidi Bànî: of New York, agaiâst the First National Bank of Little 
Eockaûâ Steellng R: CockriU, Its recelvep, to enJorce thç^i Uability pf said 
First NatioiiRl feank pî Little Rock as an Indorser of flyct promissory notes. 
Foi? COntéaieMe ftei two banks above mentfoned will be reférred to hereafter 
as thé "Né*r Tork Bank" and the "Llttle Bock Bank." tttiriéé of sald notes 
weré lu tïiè ïdllàwlùg form: o ,' 

"$6,00Ô- ' Little Bock, Ark., Dec. 7th, 1892. 

"Four toblith^ after date we or elther of us tiromise to pay to the order of 
G. R. BrownaUd HCG. AUlsflvethousand. dollars, for value received, negotia- 
ble and psîyable, without d^falciation op ôlscount, at the First National Bank 
of Little BÎpck. Arkansas, wlth Interest from maturity aï tl}e rate of ten per 
cent, per annum until paid. City Blectriè St Ey. Co. 

■ "S. G. Bradford, Pt." 

TJhelMl^è notes aforesaid, "when received for discount by ^e New York 
Bank, bore tee following indorsements: 
"Ge6rië'H. Brown. 
"H. GiîMiis. ■ ' . 
"Firsti National Bank, Little Eock, Ark. 

"H.<|.;iLllis,;Pt" 

TwO fiï pâld flve notes were in the following form, excçpt that one was made 
payable i^^e months after date Instead of four months after date: 
«$5,000.. Littie Rock, Ark., Dec. 7, 1892. 

"FouEinouths after date we or elther of us promise to pay to the order of 
JameS Joype flve thousand dollars, for value received, negotiable and payable, 
without défalcation or discotint, at the First National Bank of Little Rock, 
Arkansas, with interest from niaturlty at the rate of ten per «eut. per annum 
until paid. MeOarthy & Joyce Co. 

"Geo. Mandlebaum, Secty. & Treas." 

The notef iast aforesaid, when received for discount by the New York Bank, 
weré indtfrsed as follOws: 
"James Joyce. 
"H. G.AUis. 

"First National Bank, Little Rock, Ark. 
"H. G. Allis, Pt." 

Business relations between the New York Bank and the Little Rock Bank 
Were liiàiiçurated in pursuance of the proposition contained in the following 
letter VWtteh by the second assistant cashler of the New York Bank to the 
cashlertif the Little Rock Bank, to wit: 

"New York, June 21, 1892. 

"W, 0. Denny,'Esq., Cashler, Little Rock. Ark.— Dear Sir: Oan we not do 
business wfth your good bank? We shoiild lîke to enroll your name upon our 
books,' tind we think the relation, if once established, could be made sàtis- 
factory to you in every parïicùlar,— at any rate, it would be our eamest en- 
deàVOr to make it so. Wè Wlll glVe you two per cent, on your daily balances, 
grantlng you our best collection facllitleSj taking ail your foreign items east 
of the Mississippi river, and creditlng th%m to your aôcount immediately 
without énarge. If you will send on $50,000 of your gobd, short- time, well- 
rated blUS recelvable, we willbe pleased to place them to your crédit at four 
per cent. We are anxious to do business with your bank,' having warmly and 
favt^rably known of it, and should be ple^ed to hear from you in référence 
to the above proposition. 

"Yours, very truly, J. W. Harriman, 2nd Asst. Oashier." 

In response to said letter, negotiable paper to the amount of $50,728 was 
forWarded to the NeW York Bank to bè discounted for and on account of the 
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Little Eock Bank. The letter transmlttlng such paper was dated June 24, 
1892, and was slgned by H. G. Allia, as président of the Little Rock 
Bank. This paper was ail indorsed by the Little Rock Bank, ; and the 
proceeds of the discount were placed to the crédit of that bank. On 
July 9, 1892, negotiable paper to the amount of $50,301.88, duly indorsed by 
the Little Rock Bank, was forwarded to the New York Bank for discount, 
and the same was dlscounted, and the proceeds were placed to the crédit of 
the Little Rock Bank, at Its request Further transactions of the same kind 
took place between the two banks on July 26, 1892, and on October 31, 1892. 
Between June 24 and November 25, 1892, paper to the amount of $175,476 ap- 
pears to bave been thus dlscounted by the New York Bank for and In behalf 
of the Little Rock Bank, ail of which paper bore the Indorsement of the latter 
bank. On November 25, 1892, the followlng letter was written by the Little 
Rock Bank: 

"The First National Bank of Little Rock, Ark., Nor. 25, 1892. 
"United States National Bank, New York City— Gentlemen : Kindly advise 
us if you can gave us $25,000 more in discounts. We bave not declded whether 
we will niake further discounts this year, although it is more than probable 
that we will hâve to, as our cotton men do not want to sell at présent. We 
believe the advance in price will cover shortage of crop, and that our collec- 
tions will be equal to those of last year. If our cotton men continue to hold 
their cotton, it will be necessary for us to make further rediscounts, and we 
want to know what we can do in case they refuse to sell. If you can grant 
us this favor, kindly let us know what rate of Interest you wlU want. Your 
immédiate reply is requested. 

"Yours, very truly, W. C. Denny, Cashler." 

The proposition contained in this letter was accepted by the New York Bank 
on November 28, 1892, and on the 13th day of December the foUowing letter 
was written: 

"Little Rock, Ark., Dec. 13, 1892. 

"United States Nat. Bank, New York City — Gentlemen: In accordance with 
•our letter of the 25th ult., and your reply of the 28th ult, we flnd that we shall 
need some more money, as our cotton men are not shipping out any cotton. 
It seems to be the inclination of ail of them to hold for a better price, and we 
are now carrying $175,000 in demand loans on cotton, which we may bave to 
carry two or three months longer. We inclose herein paper as scheduled 
below. Kindly wire us proceeds to our crédit, and oblige, 

"Yours, very truly, H. G. AUls, Président." 

Among the notes Inclosed and scheduled in the foregoing letter of December 
13, 1892, were the five notes now in suit and two other notes made by the 
Dickenson Hardware Company, tho whole remittance amounting to $32,500. 
On the 16th day of December, 1892, the Little Bock Bank was duly notlfled 
by the New York Bank that the paper sent to it on December 13, 1892, had 
been received and dlscounted, and that the net proceeds thereof, amounting to 
$31,871.27, had been placed to its crédit. The receipt of this notice was duly 
acknowledged by the Little Rock Bank by the following letter written by its 
cashier, to wit: 

"The First National Bank of Little Rock, Ark., December 20, 1892. 
"United States National Bank, New York City— Gentlemen: We hâve your 
favor of the 16th Inst., inclosing the Dickenson Hardware Company note for 
completion, which we herewith return. We charge your account with $31,- 
871.27, proceeds of $32,500.00 of discounts. 

"Yom-s, very truly, W. C. Denny, Cashier." 

During the trial of the case it was shown that tlie flve notes in suit, aggre- 
gating $25,000, had never passed the scrutiny of the discount board of the 
Little Rock Bank, and that they had never been entered upon the books of 
that bank as forming part of Its bills receivable. It was further shown that 
as soon as the New Y^ork Bank had dlscounted the paper, and had given 
notice of that fact, the amount realized from the discount was placed to the 
«redit of the individual account of H. G. Allis on the books ot the Little Rock 
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Bank, pnratiitÉt to the orde# ot saia Allis^ glren to ttae bank's bookkeeper. 
AIUb' indiTldiutil aceount was !at the tlme overarawQ to the amount of some 
$10,000 or ?11,000. The crefllt thus given canceled the overdraft There was 
no évidence thàt the New York Bank had any knowledge of the f acts last 
aforesald. ït was shown, however, and the fact is undisputed, that the pro- 
ceeds of the dlâconnt of the five notes In question were placed to the crédit 
of the LltUe Rbék Bimk on the books of the New York Bank, and that they 
were subseqnénUy drawn eut on checks Issued by the former bank. 

On the foregoihg state of facts the jurty was ^Irected to retum a verdict in 
favor of the defmdants, whlch was accordlngly done, and the plaintlfC has 
sued ont a writ of error. 

W. 0. Hatcliffe and John Fletcher, for plaintifE in error. 
Sterling B. Cockrill and Ashley Cockrilï, for défendants in error. 

Before OAIDWELL, SAJsTBORN, and THAYER, Circuit Judges. 

THAYEE, Circuit Judge, after stating the case as ahove, delivered 
the opinion of the court 

The action of the circuit court in directing a verdict for the défend- 
ant seems to hâve been predicated upon the ground that the form of 
l^e notes in suit was such as to give notice to the plaintiff, when it 
recèived the eame for discount, tiiat they belonged to Allis; that 
they were not the property of the Little Hock Bank; and that said 
bank was merely an accommodation indorser for Allis. This view 
was clearly stated in the following instruction, which was given to 
the jury: 

"The court tells you upon thls branch of the case that it conçoives It to be Its 
duty to tell you that the paper sued upon Is of such a charaeter, from its In- 
céptlOn to its final delivery, or final Indorsement by Allis and delivery to the 
TJnlted States National Bank of New York, as should hâve put that bank 
upon notice of Allis' want of authority. Thèse notes, It appears clearly in 
évidence, were accommodation notes, every one of them. They were made 
payable,' three of them to George E. Brown and H. G. Allis, payable at the 
bank. There is hothing upon the face of thls paper to show that the bank 
ever had anythlng to do with them, or that they were ever in the bank, except 
the indorsement of Allis, président, upon the back of them. They are made 
payable to the orfler of Brown and Allis,— three of them, and they are Indorsed 
upon the back, 'George R. Brown and H. G. Allis.' So if it appears from the 
testimony, as it does, that they were accommodation paper given to Brown 
and Allis, and indorsed by Brown and then by Allis, and then indorsed by 
Allis as président of the bank, the court tells you that that was sufficient 
to put any bank upon notice that he was certifylng, or indorsing rather, the 
paper as président of the Plrst National Bank, without authority to do so; 
he was Indorsing hls own paper, and that was enough to put any bank upon 
notice. That being the case, the coiu:t instructs you to find a verdict for the 
défendant." 

As the trial court, in giving the foregoing instruction, did not lay 
stress on any fact otiier than the mère form of the notes, and as it is 
not pretended that the plaintiff had any information that they were 
accommodation notes, or any knowledge with référence to AIKs' 
relation to the paper, except such as was conveyed by the notes 
themselves, the substantial question presented by the record is 
whether the notes were, in fact, in such form that the plaintifE ought 
to hâve known that they were the property of AUis, and that the 
défendant bank was merely an accommodation indorser. It will 
be observed that the paper showed that Allis was one of the payées 
in three of the notes, and that his name appeared as indorser on ail 
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at tte notes Immefllately preceding the indorsement of the Little 
Rock Bank. No other fact is disclosed by the notes tliemselves that 
can be regarded as baving any spécial significance. On the other 
hand, it appears f rom the correspondence, heretofore quoted, that the 
request to discount the paper in controversy was contained in two 
letters written in behalf of the défendant bank by its cashier and 
président respectively. Thèse letters were clearly officiai letters, 
such as had previously been written by the bank when other paper 
to a large amount had been ofifered by it for discount to its eastem 
correspondent; and we are unable to discoyer any statement in either 
of the letters, or any circumstance connected with the writing of 
the same, which was known to the plaintifl, that would lead any 
one to suspect that the paper tendered for discount was not held 
and owned by the Little Kock Bank, or that the discount was not 
Bonght for its beneflt. 

Such being the undisputed facts of the case, in deciding as to 
what information was giren to the plaintiff by the form of the 
notes we must apply the well-known rule that a person purchasing 
negotîable paper is entitled to assume, in the absence of knowledge 
to the contrary, that the actual relation of every party thereto, 
and his interest therein is what it seems to be from the face of the 
paper. In the présent case, the notes, when presented to the plain 
dff for discount, were so drawn and indorsed as to croate a pre- 
mimption, on which the plaintiff was entitled to act, that they had 
been indorsed by Allis to the Little Rock Bank, and that the bank 
was the holder of the same for value. And this presumption, created 
by the notes themselves, was conflnned by the correspondence be- 
tween the two banks in relation to the proposed discount to which 
we hâve heretofore adverted. It is suggested in argument, however, 
that even if the notes did croate the presumption that Allis had sold 
and indorsed them to the bank of which he was. président, yet that 
this transaction was in itself suspicious, and should hâve put the 
purchaser of the paper upon inquiry, With référence to this sug- 
gestion, it is sufficient to say that it is not unlawful for a bank 
to purchase commercial paper from a person who happens to be 
connected with it as an offlcer or a director. We are not aware of 
any authority which maintains that a bank cannot discount paper 
for its offtcers or directors, especially if it is paper executed by a 
third party, and, as a matter of practice, we believe that it f requentîy 
happens that such discounts are sought and obtained. Beeause a 
man is a member of the board of directors or an offlcer of a given 
bank, it does not follow, we think, that he must carry his custom 
elsewhere, and that he must transact his banking business with 
some other bank. That, in our judgment, would be an unreasonable 
rule, which no court ought to prescribe. It is doubtless true that a 
bank offlcer, who oflers paper for discount to the bank with which 
he is connected, cannot himself represent the bank in such negotia- 
tion nor in any other transaction with the bank in which he bas 
a i)ersonal adverse interest. He ought not to assume, and he can- 
not lawfuUy assume, the dual rôle of seller and purchaser; in the 
nature of things, there must be some disinterested person to repre- 
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sent the bank in such a transaction, as, under the law of a^ency, a 
persoû wMle acting as agent for another cannot enter into a con- 
tract with Wmself. Claflin v. Bank, 25 K Y. 293 ; Mercantile Mut. 
Ins. Go. T. Hope Ins. Co., 8 Mo. App. 408. But, conceding. the foré- 
going doctrine to be' sound, it does not follow that the plaintiff was 
bound to assume, when it purchased the notes in controversy, that 
they had been unla'wfully sold and indorsed to the défendant bank, 
and that the transaction between it and Allis, its président, was per- 
haps Toidable. As the Little Kock Bank had an undoubted right 
to purchase the ûotes even from its président, the plaintiff was 
entitled to act upon the presumption, in the absence of knowledge 
to the contrary, that they had been lawfuUy acquired through the 
agency of some disinterested person or persons who were authorized 
to reprfesent the défendant bank. So far as we can see, there was 
nothing on the face of the notes, or in the correspondence relating 
to the same, which tended to rebut sucli presumption or to put the 
plaintiff on inquiry. 

For thèse reasons we are forced to conclude that the circuit court 
erred in instructing the jury, as it did, in substance, that the notes in 
suit gave notice to the plaintiff when it received them for discount, 
that they were the property of Allis, and that he had indorsed them 
in the name of the défendant bank, for his own benefit, and probably 
without authority. That view of the case, which was the sole reason 
that induced the trial court to instruct the jury to return a verdict for 
the défendants, dérives no support from the case of West St. Louis 
Savings Bank v. Shawnee County Bank, 95 U. S. 557, on which 
mnch reliance appears to hâve been placed by the trial court. In 
the latter case, the cashier of a bank borrowed money from another 
bank on his individual note for his own benefit, and indorsed the 
note in the name of the bank with which he was connected. The 
bank from whom the money was borrowed underatood at the time 
that the money was to be used by the cashier for his own benefit, and 
that the indorsement placed on the note was an accommodation in- 
dorsement. It was held that the indorsement created no liability 
against the corporation whose name had been thus placed upon the 
paper as indorser, without authority, by its cashier. It is hardly 
necessary to observe that no such case is presented by the présent 
record. In the suit at bar, the défendant bank itself oflered the 
notes in suit for rediscount; the request for the discount was made 
by its président and cashier, each acting in an ofScial capacity; the 
offer was accompanied with a satisfactory excuse for seeking a re- 
discount, — such an excuse as would naturally disarm suspicion. 
Moreover, the paper offered for rediscount appeared to hâve been 
regularly indorsed to the défendant bank; it was osterisibly in its 
possession, and the proceeds of the discount were passed to its crédit 
and were subsequently paid ont on its checks. Under thèse circum- 
stances, it cannot be said that the plaintiff acted in bad f aith, or that 
it was aflected with notice that the Little Eock Bank was merely an 
accommodation indorser. Murray v. Lardner, 2 Wall. 110, 121; 
Hotchkiss V. Bank, 21 Wall. 354, 359. 

It is insisted, however, that the judgment of the circuit court was 
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for the rigMparty, and that it ought not to be disturbed, even though 
the theoiy upcm which the instruction was given was erroneous, and 
even though the plaintiff had the right to assume, when it discounted 
the notes in suit, that they belonged to the défendant bank and were 
being discounted for its benefit. The substance of the argument in 
this behalf is as follows: It is said that the transaction between the 
two banks, -whereby the plaintiff bank acquired the paper, was either 
a loan to the défendant bank of $31,871.27, that sum being the 
proceeds of the discount of December 16, 1892, or that the transac- 
tion was a rediscount; that, in either event, the transaction was so 
far outside of the usual course of banking business, as ordinarily con- 
ducted, that neither the président nor the cashier of the défendant 
bank had any aiithority to enter into the negotiation without the prior 
sanction of its board of direetors. Hence it is urged that the plain* 
tiff's title is defectiye; that it did not acquire the paper in the usual 
and ordinary course of business; and that it is not a bona Me holder, 
because the board of direetors of the Little Eock Bank did not au- 
thorize the loan or rediscount or subsequently ratify it. The proposi- 
tion last Btated appears to be mainly founded on the décision in 
Bank t. Armstrong, 152 U. S. 346, 14 Sup. Ct. 572, which décides, in 
substance, that the borrôwing of money by a national bank, though 
not illégal, is so much out of the course of ordinary and legitimate 
banking business as to require those making the loan to see to it 
that the oiBcer or agent acting for the bank has spécial authority to 
borrow money. Wîth référence to this contention, and, as a reason 
for refusing to consider it upon the merits at this time, we remark, in 
the flrst place, that no such question appears to hâve been considered 
and decided by the trial court, and, in the second place, that the 
answer filed by the défendants did not, as we think, fairly présent 
such a défense. The answer ttndoubtedly raised the issue that was 
decided by the circuit court, tbat is to say, it denied that the notes 
described in the plaintiff's complaint were ever indorsed and delivered 
to the défendant bank; it denied that said notes were ever the prop- 
erty of or in the possession of said bank; it denied that said bank ever 
indorsed or delivered the notes to the plaintiff, or that said bank ever 
received any considération for the indorsement and delivery of the 
same. On the other hand, the défense attempted to be made in 
this court is of a contradictory character, in that it concèdes the 
ownership and possession of the pàper by the défendant bank, and 
attempts to avoid the sale of the notes to the plaintiff, on the ground 
that its président and cashier aeted without authority, express or 
implied, in making the sale. We think that the answer was insufli- 
cient to raise a défense of this character, and that the judgment 
cannot be supported in this court upon the ground last above stated. 
An attempt is also made in this court to sustain the judgment be- 
low on account of certain alleged defects in the proceedings taken at 
the maturity of the notes in suit,, to flx the liability of the défendant 
bank as an indorser thereon. The notes were each made payable at 
the First National Bank of Little Rock, Ark. The answer averred 
that, at the maturity of the paper, said bank had ceased to do busi- 
ness, that the makers of the notes resided in Little Eock, and that no 
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demand was made upon them for payment, and that no notice of dia- 
honor was given to any person who was authorized to receiTe such 
notice for and in behalf of the défendant bank. While the answer 
contained this allégation as to the insufficiency of the demand and 
notice of dishonor, yet the défense so pleaded seems to hâve been 
abandoned at the trial. No objection was made to the several certlf- 
icates of protest when they were introduced in évidence, and no 
instructions were either asked or given touching the adequacy of 
the proof to flx the liability of the défendant bank as an indorser. 
If, instead of a verdict in its favor, a judgment had been rendered 
against the défendant, it is clear that the alleged defect in the pro- 
ceedings taken to flx the indorser's liability, which is now relied upon 
to sustain the judgment, would not hâve been availâble in this court 
as a ground for reversai. We think, therefore, that, under thèse cir- 
cumstances, the supposed defect last mentioned will not serve to sup- 
port a verdict that is otherwise clearly erroneous. It is a mistake 
ta suppose that a défense which was clearly abandoned at the trial 
can be invoked in an appellate court to sustain a judgment that was 
rendered in pursuance of an erroneous view as to the merits of some 
other défense. For the reasons heretofore indicated, the judgment 
is reversed, and the case is remanded, with directions to award a 
new trial. 
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KEENAN et al. v. EBOEIVER OF ATOHISON, T. & S. F. R. 00. 

(Circuit Court, N. D. Illinois. November 26, 1894.) 

Caebiers — Lite- Stock Shipmbnts— Terminai. Charges— Location of Depot. 
A carrier's rates from one station to another must be a single charge, 
and where live stock is shipped to Chicago the carrier cannot malte a 
terminal charge for delivery at the stock yards, which are off Ita Une, 
where, by its universal practice, for many years, It has made the stock 
yards its dépôt for delivery of Ilve stock. 

Proceedings by WUson T. Keenan and others against the receiver 
of the Atchison, Topeka & Santa Fé Eailroad Company, appointed 
in the suit against that road by the Union Trust Company of New 
York, to détermine the legality of terminal charges made by the 
receiver. 

Grreen & Eobbins, for petitioners. 
E. A. Bancroft, for receiver. 

GEOSSCUP, District Judge. The pétition of Wilson T. Keenan, 
and the subséquent pétition of Dowd & Keefer and others, with the 
answers of the railroad company thereto, raise the question of the 
legality of certain so-oalled "terminal charges" demanded by the 
défendant ITie petitioners are commission merchants at the Union 
Stock- Yards & Transit Company's yards, and hâve been engaged for 
many years in receiving consignments of cattle from the West and 
Southwest The railroad company is a common carrier, engaged, 
among other things, in transporting live stock from Kansas City 
and other points to Chicago. In association with other railroad com- 
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punies, the défendant had, until June, 1894, been delivering to tlie 
Btock yards, at a single freight rate, its live-stock cars. The stock 
yards are net on the line of its track, but are only reached over a Une 
owned by the Union Stock-Yards & Transit Company. Until June 
last, no charge was imposed upon the railway by the stock-yards 
Company for the use of its tracks, but since that date a charge of 
40 cents a car, each way, has been demanded and coUected. To meet 
thèse expenses, and the additional cost and labor of transporting 
the cars from its own line, over that of the stock-yards company, 
into the yard, the défendant road, along with the other railways 
centering in Chicago, in June last, issued a circular letter adding to 
the freight rate from Kansas City to Chicago (23^ cents a hundred) 
then in force an additional charge of |2 per car, as a terminal charge, 
and since that date the défendant road has been demanding and re- 
ceiving this additional charge. The petitioners, Dowd & Keef er and 
others, challenge the legality of this charge, and ask the court to 
instruct the receiver to discontinue it for the future. The pétition 
of Keenan shows the shipment from Kansas City, by his consignor, 
of four cars of live stock to the railway company's Chicago station, 
for which ail the charges hare been paid, except this terminal charge 
of $2 per car, and asks the court to instruct the receiver to deliver 
to the petitioner the cattle shipped in thèse cars, notwithstanding 
his refusai to pay this terminal charge. Both pétitions, however, in 
the end, tum upon the legality or illegality of the so-called "terminal 
charge." The railway company has at Twelfth street yard, room 
enough to establish a delivery station, and some facilities in that 
direction; but it was not claimed upon the hearing that thèse 
yards had been for many years used for such purposes, or that they 
could be now used, until additions and modifications were made. 

The spécifie question raised is this : Is the railway company, under 
its freight rate of 23| cents per 100, required to transport the live 
stock delivered to it at Kansas City to the stock yards without fur- 
ther charge? The question is not one of contract between the pe- 
titioner and the railway company, but is a question of right between 
it and the public. The défendant is a common carrier, and the pe- 
titioners are entitled to the same rate that the public can demand. 
Their particular contract or spécial knowledge, therefore, is incon- 
sequential, for common carriers are required to serve ail alike, and 
may not exact — even by contract — ^from one what it cannot lightfuUy 
impose upon ail. It is a servant of the public, entitled to charge for 
its services what the law permits, but not allowed to discriminate 
between shippers; and that, too, irrespective of whether such dis- 
crimination is the resuit of oppression and duress, or of voluntary 
contract. Stability of business conditions and fairness in business 
compétition require that each man's expenses at the hands of the 
carrier shall be the same as those accorded to ail others, — no more 
and no less, — and the law will not permit that such equality should 
ever be disregarded by the carrier, or voluntarUy waived by the 
shipper. What charge, then, can the défendant company lawfuUy 
impose upon the gênerai public for the transportation of live stock 
from Kansas City to the stock yards in Chicago? 
T.64F.no.8— 63 
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The duty of the carrier is to fumisli facilities for loading, carrying, 
and unloading. Its custody of the stock remains, and its obligation 
is not discharged until the shipper is furnished with proper facilities 
to unload. The carnage includes the delivery, and there can be no 
delivery, except at such a place as is suitable to the delivery of the 
particular thing carried. A delivery of live stock in the company's 
passenger station or freight platforms, unattended with suitable 
chutes, yards, etc., would be no delivery at ail. It is the duty of the 
carrier, therefore, as said in the Covington Stock Yards Case, 139 
U. S. 128, 11 Sup. et. 461, to furnish thèse facilities to the shipper. 

The freight demanded oovers the entire service of the carrier 
from dépôt to dépôt. It is in law the compensation, not only for 
the actual carriage, but also for the facilities furnished for load- 
ing and unloading. The service is a single one, and the compensa- 
tion is likewise single. The law will not permit the charge for such 
single service to be divided. A carrier cannot make up its bill of 
charges in items, — one for loading, one for carriage, one for personal 
service of attendants, one for delivery, etc. The freight is not an ag- 
gregate of separate charges, but a single charge. This policy of the 
law is not because a particular shipper might not deal with the car- 
rier as intelligently in the case of one method as in the other, but 
because the public is not so likely to deal intelligently with a séries 
of items as with a single freight rate. The shipper may be intel- 
ligent or undntelligent, ignorant or educated, accustomed to business, 
or inexperienced in such affairs, deliberate and careful, or hasty and 
uninquiring. The service of the carrier is for one as well as the 
other. A single charge présents to him at once the whole problem. 
A séries of charges might confuse him, and leave uncertain what, in 
the end, the aggregate would be. For illustration, many roads cen- 
tering in Chicago reach their passenger stations over other lines. 
Would it be tolerable to permit them to sell tickets from New York 
or Louisville to Chicago at a single rate, and then impose a further 
terminal charge at this end of the line? Would such practice be made 
less intolérable by the fact that the company actually carried the 
passenger on its own line within the corporate Itmits, thus fulfllltng 
the letter of the contract, or by the fact that the additional terminal 
charge was posted, along with other rates, in the station of departure? 
The practical objection is that the public generally knows or ascer- 
tains the locality of the company's station within the city of des- 
tination, but in few instances consults the posted passenger rates. If 
the public did consult the posted rates, it would only be confused by 
any method other than that of a single rate, for travelers do not 
usuaUy carry pencUs and tabs, and the majority would be unable 
to figure out satisfactorily the résulta of tabulated statements. The 
law comes to their rescue by requiring the carrier to name, under a 
single and deûnite item, the cost of its entire undertaking, from 
station to station. It may be admitted that the reasons for a single 
charge in the case of freight trafflc are not so cogent as in that of 
the carriage of passengers, but they are of the same character, and 
are calculated to safeguard the public against miscalculations and 
mistakes. Any other rule would expose those who are entitled to 
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the service of the carrier to hardships and injustice that can easily 
be avoided, and open up opportunities to dishonest or tricky car- 
riers that should not be tolerated. 

The duty of the défendant company, in this case, therefore, is to 
carry the live stock offered to it at Kansas City to its station of de- 
livery in Chicago at a single charge, without the imposition of other 
charges, under any name or pretext This does not exclude addi- 
tional charges for services beyond the defendant's undertaking, or 
change the obligation of défendant with respect to goods or stock 
accepted for delivery at its Chicago station, when delivery is made, or 
oflered to be made, at that station. It sometimes happens that a fur- 
ther service is required. The shipper may not wish his goods de- 
livered at the station, but at some other point in the city, reached, 
perhaps, over another railroad's tracks, or by some other method ot 
transportation. A terminal charge for this service is proper, both 
because it is not included in the carrier's undertaking, as held out 
to the public generally, and because such additional service to a 
spécial shipper, without charge, would be unfair to his competitors. 
In such cases the lavp permits, and the interstate commerce act ex- 
pressly recognizes, the right of a terminal charge. The only limi- 
tations are that the additional charge be reasonable, and that the 
amount be announced in advance, so that the particular shipper wish- 
ing the additional service may be advised of the amount of his in- 
creased obligation. 

The inquiry then résolves itself to this: Do the chutes and sheds 
at the stock yards constitute the defendant's Chicago station for the 
delivery of live stock, or are they at a point beyond or différent f rom 
the station? If the former, a terminal charge cannot be imposed; 
if the latter, it may. The fact that the défendant may hâve some 
place on its line of road in Chicago where stock could be delivered 
is not absolutely controlling. The construction and the maintenance of 
yards unused would not necessarily establish the locality of the station. 
The question is practical, not technical, and is to be solved, not so 
much by what the carrier might prétend to do, as by what it actually 
does. The attention of the public is arrested by actualities, and its 
understanding of the carrier's undertaking is derived from what the 
carrier commonly does. To circumvent that understanding by a 
prêteuse of maintaining yards where they are not used might be VForse 
than boldly disregarding the law itself, for the rule of law requiring 
a single charge from the point of acceptance to the point of delivery 
bas no reason for existence, save that the reasonable understanding 
of the public may not be disappointed. Neither is it a suflacient 
answer that the practice of the company in this case does not differ 
from that of carriers where terminal charges are allowed, except that 
in respect of live stock the deliveries of this company to a point off 
its line are universal, while in the cases where terminal charges are 
allowed such deliveries are only spécial and occasional. The uni- 
versality of delivery at a certain place, or something approaching that, 
may be the very thing that constitutes that place the company's 
dépôt. If the practice of the carrier is of such a character that the 
public is reasonably led to understand a certain place to be the com- 
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pany's dépôt, the carrier should be held to that understanding. 
Terminal charges are allowed in particular cases where the delivery 
is to be somewhere else than at the carrier's dépôt, but that does not 
allow the carrier to establish its dépôt at some place ofl the Une, 
and then add terminal charges. Where, then, in contemplation of law, 
is the defendant's station for the delivery of live stock in Chicago? 
The pétitions and the answer, and the admissions at the hearing, 
leave me in little doubt that it is, and has been for a long time, at the 
stock yards. At no other place hâve car loads of stock, so far as I 
am advised, been delivered or unloaded for years. At no other place 
in Chicago could the company accomplish the delivery of the live 
stock that cornes over its Une, except by extensive création of facilities. 
There has been nothing in the carrier's practice upon which the ship- 
pers at Kansas City could form a belief that the cars would go any- 
where else in Chicago than to the stock yards. Lay aside, for illustra- 
tion, any considération of rate, and view this case as if it turned upon 
the right of the shipper to hâve his live stock delivered at the stock 
yards, and nowhere else. What would be his right in that respect, 
on the facts disclosed? He certainly had a right to a delivery at 
some particular place in the city. Chicago covers a large area, and 
it cannot be within the power of the carrier to discharge the cargo 
anywhere within the city limits. The right of delivery at a flxed 
dépôt — ^the dépôt in contemplation at the time of shipment — ^is as 
much a right, under the conditions that prevail in this city, as the 
right of delivery within the city limits at ail. An unloading at 
Twelfth Street might be as great an injustice, in view of the shipper's 
reasonable understanding, as an unloading 25 miles in the country. 
At what dépôt, then, can he insist upon a delivery? Certainly, in 
my judgment, at that place the carrier has held out as the dépôt. 
Now, why is that true? Not because the carrier has expressly so 
agreed. Its contract makes no mention of any place except the 
Chicago station. It is simply because the law, by implication, makes 
that a term of the understanding, which the conduct of the parties 
reasonably imports intoit If such practice makes the stock yards 
the dépôt of the company, for the purpose of fixing the right of the 
parties in respect of the locality of delivery, is there any reason why 
défendant may not likewise make it the dépôt for the purpose of 
ascertaining the legality of the rates? If it is the actual dépôt, in 
view of which ail shipments are made, it is also the local dépôt, in 
view of which ail rates must be adjusted. To say that, contrary to 
the prevailing practice, the company could deliver anywhere it pleased, 
except upon spécial arrangement, would be to deny the plainest im- 
plication of the law. To admit that the delivery, except in specially 
understood cases, must be at some flxed place, but deny that such 
place was the dépôt of the company for such, would amount to saying 
that the company's obligation was to deliver at some place other than 
its dépôt. I am impressed with the belief that the practice of the 
défendant has made the stock yards its dépôt for the delivery of live 
stock. The fact may, on further proof and considération, be seen to 
be otherwise, but I am convinced I should enter an order in conso- 
nance with présent impressions. The court cannot suffer its receiver 
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to impose doubtful charges. An order will accordingly be entered 
requiring the receiver to deliver to Keenan the four cars of stock in 
question without the payment of further charges, and also instructing 
the receiver, until the further order of this court, to discontinue the 
levying of the addltional terminal charge upon live stock between 
Kansas City and Chicago. Nothing in this order, of course, will 
prevent the défendant company from changing its freight rates be- 
tween thèse two points, or from establishing, in good faith, any dépôt 
in Chicago, other than at the stock yards, for the delivery of live stock, 
provided such a change would be good business policy. 



ST. LOUIS ELEOTRIC LIGHT & POWER CO. v. EDISON GENERAL 

ELECTRIC CO. 

(Circuit Court, B. D. Missouri, E. D. December 17, 1894) 

No. 3,651. 

1. Agbnct — AcCBPTiNG Bmplotmbnt with Compeïitor of Pbincipal. 

One G. made a coutract with the S. Co. to act as its agent m the state 
of Missouri in the sale of electrie motors manufacturée! by It. By said 
contract It was provided that the S. Co. should not sell any motors in 
that State, except through G.; that G. -would prosecute the business 
dlligently, and not engage in any other, except the fumiture, business, 
in which he was then engaged, or be interested In the sale of any other 
motors. Shortly after making this contraet. G. made another with the 
L. Co., which was engaged in the business of furnishing electrie power, 
and tbereby assigaed to it the proceeds of his contract with the S. Co.; 
agreed that he would not sell the S. Co's. motors withln a certain im- 
portant district in the city of St. Louis, Mo., and that he would give his 
active personal management to the business of the L. Co., for which he 
was to receive a salary from that company. G. did not inform the S. Co. 
of the making of this contract. Udd, that the making of such contract 
with the L. Oo. was a breach of G.'s prior contract with the S. Co., and 
was also forbidden on grounds of public policy by his relation of agency 
for the S. Co., and it was immaterial that the S. Co. had in fact suf- 
fered no damage. 

2. Pbactice— Rbfereb's Fbes. 

Upon a motion to fix referee's fées, it appeared that the référée was 
engaged not more than seven weeks in hearlng the évidence, which was 
voluminous, but was taken by a stenographer, who was paid by the 
parties, and in preparing his report. The amount in controversy was 
about $37,000. Hdd, that an allowance of .?2,000 would be excessive, 
but ?1,200 would be allowed. 

This was an action by the St Louis Electric Light & Power Com- 
pany, assignée of one D. W. Cuernsey, against the Edison General 
Electric Company to recover commissions alleged to be due under a 
contract. The case was sent to a référée and on the coming in of his 
report both parties flled exceptions. 

This controversy grows out of a contract made on the 12th day of April, 
1887, between the Sprague Electric Kailway & Motor Company (hereinafter 
called the "Sprague Company"), a New York corporation, and one D. W. 
Guernsey, eonstituting said Guernsey agent for said company for the sale 
of electrie equipments for railways and stationarj' motors, etc. The action 
Is to recover commissions alleged to be due and owing to said Guernsey by 
the défendant company as the successor of said Sprague Company, under an 
alleged contract of novation. The case was referred by the crurt to Edward 
T. Farish, as référée, to make report thereon. On the coming in of his report 
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both parties flled exceptions tliereto, and défendant more especially. Thèse 
ejcceptions were heard by the court, both on oral arguments and prlnted 
brlefs. 

Boyle, Adams & McKeighan and Geo. W. Taussig, for plaintiff. 
Seddon & Blair, for défendant 

PHILIPS, District Judge. A vital question lies at the threshold 
of this controversy, raised by the pleadings and eyidence, which dis- 
poses conclusively of the plaintiff's action, if the defendant's conten- 
tion in this particular obtains. By the provisions of the contract of 
agency between said Sprague Company and said Guernsey it is stip- 
ulated in the third paragraph that the Sprague Company should 
not, during said agency term, sell, fumish, rent, lease, or license, in 
the State of Missouri, any of its motor machinery apparatus, or per- 
mit any other person to make such sale, etc., or permit any other 
person to take the same into said territory. By the eighth paragraph 
it is provided that: 

"Said party of the second part further agrées faithfuUy and diligently, at 
Its own cost and expense, to prosecute said business of selling motors, ma- 
chinery, and apparatus for said party of the first part in said territory, 
devoting such time thereto as he reasonably can, considering the other busi- 
ness in which he is now engaged (fumlture business); and further agrées 
that, during the contlnuance of this contract, he will not engage in any other 
business, wlthout the written consent of the party of the first part." 

By the tenth and eleventh articles it further provided: 
"(10) Said party of the second part further agrées that he will not be en- 
gaged or interested dlrectly or indlrectly in the introduction or sale of any 
other electrical motor, or System of electrical transmission of power. (11) 
It is further mutually agreed, by and between the said parties, that, in case 
of any breach of this contract by elther party hereto, the aggrieved party may 
terminate the same by sixty (60) days' notice in writing given to the party 
committing the breach." 

This contract was entered into April 12, 1887. Afterwards, on 
June 1, 1888, Guernsey entered into a contract with the plaintiff 
Company which recited, inter alla, that whereas, said Guernsey is 
the authorized agent of said Sprague Company, under a certain con- 
tract, "and whereas, the said party of the second part is desirous of 
seouring to itself the beneflts, profits, and advantages now enjoyed 
by the said party of the first part [Guernsey] under said contract 
and power of attorney, and also of securing the active services of the 
said party of the first part [Guernsey] in the management and prose- 
cution of its business," — "said party of the first part [Guernsey] agrées 
and hereby assigns, transfers, and sets over, unto said party of the 
second part [the plaintiff company], ail the profits, beneflts, and 
commissions coming and accruing to him under and by virtue of his 
said contract with said Sprague Company to said party of the second 
part for and during the term of flve years from the date hereof. Said 
party of the first part also agrées that he will not himself sell, let, or 
dispose of motors commonly known as the 'Sprague Motor,' or become 
interested in any person, partnership, or corporation whose object is 
the sale or renting of such motors, for use to persons or corpoi'ations 
within the following described district of the city of St. Louis." 
(Then follows a description by metes and bounds of certain streets 
and avenues in the city of St. Louis.) "And that he will give such 
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active personal management to the conduct of the business of said 
St. Louis Electric Power Company as is necessary to the successful 
prosecution thereof. Said party of tlie second part agrées to pay to 
the said party of the first part the sum of $1,800 per annum, in equal 
monthly installments of |150 each, on the first day of each month 
hereafter and during the continuance of this contract, to wit, until 
June 1, 1893, and that it will defray traveling expenses of said party 
of the first part when engaged in the prosecution of the business of 
said party of the second part." 

It does not admit of debate that, without more, this contract on 
the part of Guernsey was wholly incompatible with and antagonistic 
to his prior engagement with the Sprague Company. For the ex- 
press contract of the first engagement was that, with the single 
specified exception of his private business as a furniture merchant, 
he was faithfuUy and diligently to give his time and services to the 
prosecution of the business interests of the Sprague Company, and 
that during the continuance of the contract he would not engage in 
àny other business without the written consent of the Sprague Com- 
pany; whereas, by his contract with the plaintifE company, he not 
only assigned and transf erred to the plaint& company ail the profits, 
beneflts, and commissions from the Sprague Company, but it boldly 
recites that the St. Louis Company, as his new liège lord, desired to 
secure, not only the benefit of his agency, but the active services of 
Q-uemsey in the management and prosecution of its business. Nor was 
this ail, but he obligated himself to abandon to the St. Louis Com- 
pany that part of the territory in the city of St Louis which of right, 
under his contract with the Sprague Company, belonged to the lat- 
ter company for the sale and placing of motors; and, as évidence 
conclusive that both he and the St. Louis Company understood and 
believed that the services to be rendered by Guernsey to the latter 
company were most valuable, he was to receive a salary of $1,800, in 
monthly installments, and his traveling expenses when engaged in the 
prosecution of the business of the SL Louis Company; "and that he 
will give such active personal management to the conduct of the busi- 
ness of said St Louis Electric Power Company as is necessary to 
the successful prosecution thereof." Aside from the express terras 
of the contract between Guernsey and the Sprague Company, hia 
relation of agency for the latter company absolutely forbade him, 
upon grounds of sound public policy, from entering into another 
agency contract with another company engaged in a similar busi- 
ness, binding him to activity in the prosecution of his new master's 
business, and consenting to abandon a part of the field which he 
had engaged to occupy for the first master. The plaintiff recognizes 
this inflexible rule of public policy and justice by relying upon cer- 
tain matters by way of avoidance. It is claimed, first, that it was 
not intended by either of the parties to the latter contract to pre- 
clude Guernsey in selling the Sprague motors, etc., within the pre- 
scribed district, and clatming that the same was not in force, but that 
Guernsey continued to sell the same therein; and, second, that by 
reason of the plaintiff's engaging in said business it served to create 
a larger demand for said Sprague motors in the city of St. Louis, 
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and that property was billed and charged to said Guernsey, and 
that the plalntiff company "was thte only one in St. Louis that eould run 
the Sprague motors in supplying power to commercial customors, 
and that Guernsey, during the life of said contract, sold in said dis- 
trict a large number of such motors; and, third, that the Sprague 
Company and défendant knew of said contract and services Guern- 
sey was rendering the plaintifE without objecting thereto. 

The reply is somewhat sui generis. It is rather an argument than 
a statement of facts constituting a good défense. The argument 
is that, notwithstanding the contract obligated Guernsey, without 
the written consent of the Sprague Company, to wholly abandon to 
the use of the St. Louis Company certain territory in an important 
business portion of the city of St. Louis, yet there was no actual 
breach of the contract of agency between Guernsey and the Sprague 
Company, because the St. Louis Company did not in fact carry into 
eflect that part of the agreement. It does not plead, nor is it claimed, 
that this provision of the contract between Guernsey and the plaintiff 
was abrogated, but simply because there was a nonuser it constituted 
no infraction of Guernsey's contract of agency with the Sprague Com- 
pany. I do not so understand the law. The law will not tolerate 
contracts and transactions which place one under obligations to do 
wrong, or which subjects him to wrong influences. On grounds of 
public policy, the law denounces such conduct, because of its direct 
tendency to induce fraud upon the rights of others. "One employed 
by another to transact business for him has no right to enter into a 
contract with a third person which would place it in his power to 
wrong his principal in the transaction of the business of the latter, 
and which would tempt a bad man to act in bad faith towards his 
emplojer. The intorests of the defendant's employers and those of 
the plaiutiff's, as buyers and sellers, were antagonistic, and défendant 
could not serre two masters in a matter in which there was such a 
conflict of interests." Pegram v. Eailroad Co., 84 N. C. 696; Atlee \. 
Fink, 75 Mo. 103, 104. And, when we turn to ail the facts disclosed 
by the évidence in the record, we find that they do not justify this 
atteinpted avoidance. It is true that Guernsey may hâve sold for 
the Sprague Company motors, etc., which may hâve been used in the 
prescribed district, but he was acting in fact in the interest of the 
St. Louis Company, in which he got a discount, on the plea that it 
was a purchase for himself ; so that he occupied the attitude of an 
agent for the Sprague Company, for which he received the beneflt, 
and turned the purchase over to the St. Louis Company, which pre- 
sumably obtained its profit, and which profit went to swell the ex- 
chequer of Guernsey as a stockholder in the St. Louis Company. 
Guernsey did not thereafter sell a single motor directly to any pur- 
ohaser within the restricted district, but he sold them for the St. 
Louis Company. It is no justification to say that, by reason of the 
arrangement made by Guernsey under his contract with the St. Louis 
Company, the interests of the Sprague Company may hâve been pro- 
moterd as the sum of the final resuit. The law will not permit an 
agent thus violating the express terms of his contract of agency to 
say, if it ultimately turns ont that his employer was not in fact dam- 



ST. LOUIS ELEC. LIGHT & POWER CO. V. EDISON GENERAL ELEC. CO. 1001 

aged, there was no breach of his contract, as the authorities herein- 
after déclare. 

ïhe other matter relied upon by the plaintiff in this contention is 
of tho nature of a waiver on the part of the Sprague Company and the 
défendant company. It is elementary law that, to constitute a 
waiver, the party upon whom it opérâtes must hâve full knowledge 
of ail the essential or material facts of the acts and conduct of the 
other party, and, with such knowledge, consents to proceed notwith- 
standing; and the party relying upon such waiver assumes the bur- 
den of proof as to the knowledge of the party making the waiver. 
Bigelow, Estop. tit. "Waiver," p. 660; Dyas v. Hanson, 14 Mo. App. 
364. An examination of the évidence whoUy fails to show that the 
Sprague Company, much less the défendant company, had any knowl- 
edge whatever of the facts either that Guernsey had made the charac- 
ter of assignment recited in his contract with the St Louis Company, 
or that he had obligated himself therein to retire f rom the designated 
territory in St, Louis, or that he was receiving f rom the St Louis Com- 
pany the sum of $1,800 per year for his services, with expenses added 
for travel in prosecuting the business of the latter company. When 
pressed on this matter as to what knowledge the Sprague Company 
had, Guernsey simply testifled that his letter heads, used in cor- 
respondence with the Sprague Company, showed that he was prési- 
dent of the St. Louis Company, and that the company knew he was 
largely interested in the St Louis Company. He said : 

"I don't know that he knew how mucli interest I had in It, but my letter 
head showed that I was président of the company. We didn't talk about 
that that I know of, particularly; but he knew that I was président of the 
company, and knew that I was largely interested, and it was more at his sug- 
gestion than that of anybody else that I was to install a hundred horse power 
before I was to reçoive the agency on the formation of the company." 

Ail the persons representing the Sprague Company and the de- 
fendant company testifled that they did not understand Guernsey's 
relation to the St Louis Company, the extent and particulars thereof. 
The contract expressly providing that he should not engage in any 
other business without giving written notice to the Sprague Com- 
pany, if became his imperative duty, in good f aith, before entering 
into such apparently antagonistic relations with another company, 
to notify his principal thereof and obtain its consent thereto. The 
f act that he not only failed to do this, but did not at any time inform 
his flrst principal of the whole provisions of his contract, is most per- 
suasive évidence that it was a studied concealment. It is incredible 
to believe that had the Sprague Company known that its agent had 
bound himself not to solicit business in an important business por- 
tion of the city of St Louis, and that he was actually receiving from 
another company, in whose favor he abdicated as to such territory, 
his salary for his active services in prosecuting the business of the 
new company, it would not either hâve refused its assent, or de- 
manded that he tum over the pay he was receiving for services under 
his contract, which of right belonged to the Sprague Company; and, 
as to the défendant company, his concealment of even the existence of 
his contract with the St. Louis Company from Mr. Herrick, the rep- 
résentative of the défendant company, in March, 1890, when he waa 
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advised by Mr. Herrick that it was the policy and purpose of the dé- 
fendant Company to get rid of tlie agents of the old Sprague Com- 
pany, and to do the business directly itself without the intervention 
of such agency, is most indefensible. When thus notified by Mr. 
Herrick, he planted himself squarely upon the provision of the con- 
tract with the Sprague Company, which entitled him to a year's no- 
tice to quit; whereas, had he disclosed the facts of his contract with 
the St. Louis Company, there can be no question but that the défend- 
ant Company would hâve exercised the right secured by the other 
provision of the contract, which authorized the termination of the 
agency on sixty days' notice; and, in view of the fact that the claim 
for commissions is based largely on transactions oocurring af ter the 
defendant's alleged succession, gives especial force to the last criti- 
cism. 

The report of the référée in respect of this issue is argumentative 
and apologetic in exténuation of Guemsey's bad faith. In respect 
of the assignment of Guemsey's benefits and compensations under 
the Sprague Company contract, the référée says it was not unlawful, 
nor a breach of his agency contract. This is a mère conclusion of 
law, without any référence to the recited fact in the contract that 
the inducement to the assignment was that the St. Louis company 
desired to secure both the beneflt of Guernsey's agency and his 
active services in the management and promotion of its business. 
This was an express division of Guemsey's services between the 
two companies, and a dividing of his allegiance which he had con- 
tracted theretofore to give wholly to the Sprague Company. And 
it ought to follow that as by the express terms of Guemsey's con- 
tract with the Sprague Company he was to give his undivided serv- 
ices to the Sprague Company, with the single speciâed exception 
as to the furniture business, his eamings from the St. Louis Com- 
pany should of right belong to his first master. 

The référée aiso finds that it ought to be a sufficient answer to 
the concealment by Guemsey of the contract that he was receiving 
$1,800 from the St Louis Company; that his furniture business had 
collapsed; and that the quantum of time given to his new master 
was, perhaps, not greater than that which would otherwise hâve 
been given to his furniture establishment. As the only réserva- 
tion of time on the part of Guemsey made in the contract with the 
Sprague Company from attention to its business was the specified 
furniture business, when that ceased the law is that the Sprague 
Company became entitled to his whole time and services. He could 
not substitute any other service without notice to and consent by 
his principal. Neither does the référée flnd the fact to be that either 
the Sprague Company or défendant had knowledge of the fact, 
even, of the existence of the written contract, or of the assignment 
of its beneflts and commissions under the contract with the Sprague 
Company, or of the exclusion of Guernsey from the prescribed ter- 
rîtory in St. Louis for the sale of motors, or that he was receiving 
from the St Louis Company a salary for his services rendered to it. 
î*'or does the référée make report of flnding of the real facts respect- 
ing the manner in which the goods of the Sprague Company were 
admitted, through the St. Louis Company, into said reatricted terri- 
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tory. He merely undertakes to show how the Sprague Company 
was not in fact, as the resuit of the transaction, injured by Guern- 
sey's contract with and services rendered tô the St. Louis Company. 

The référée seems to hâve ignored the just rule of law laid down 
repeatedly by the courts, that "where the double employment exists, 
and is not known, no recovery can be had against the party kept 
in ignorance, and the resuit is not made to tum on the présence 
or absence of designed duplicity and fraud, but is a conséquence of 
established policy. It matters not that there was no fraud med- 
itated and no injury done; the rule is not intended to be remédiai 
of actual wrong, but préventive of the possibility of it." "The dan- 
ger of temptation f rom the facility and advantage for doing wrong, 
which a particular situation affords, does, out of mère necessity, 
work a disqualification." Scribner v. Collar, 40 Mich. 375; Ever- 
hart V. Searle, 71 Pa. St. 256; Eice v, Wood, 113 Mass. 133; De 
Steiger v. HoUington, 17 Mo. App. 382. The référée draws the in- 
îerence of knowledge as the predicate for a waiver from the mère 
fact that the Sprague Company knew that G-uemsey was président 
of the St. Louis Company and interested therein, and the like. 
The conclusion of law made by him is a non sequitur. It is an 
indispensable rule of pleading on a breach of contract that the 
plaintiff should aver that he himself has fully kept and performed 
the contract on his part. This the plaintiff's counsel recognized in 
his pétition, which makes this necessary averment. As said re- 
cently bv the fédéral court of appeals in this district through San- 
born, J., in Cattle Co. v. Martindale, 11 0. C. A, 33, 63 Fed. 84: 

"The rule is gênerai that he who commlta the flrst substantial breach 
of a contract cannot malntain an action against the other contractlng party 
for a subséquent failure to perform, and It rules this case." 

Again, the leamed judge says: 

"The rcason why the vendor could not recover was that he had committed 
the first breach of the contract, and that released the vendee from subsé- 
quent performance on his part. * ♦ * If a default on the flrst instaJI- 
ment by one party relieves the other contracting party from the perform- 
ance of ail the stipulations of the contract, by so much the more wlll a 
default on a later Installment relleve one from ail subséquent performance. 
It is tbo flrst breach which he commits, and not the number of the particu- 
lar iistallments to which It relates, that defeats the plaintiff in this action." 

It is not questioned that had Guernsey or the plaintiff advised in 
form or effect the Sprague Company and the défendant of the sub- 
stantive provisions of his contract with the St. louis Company, and, 
with a knowledge thereof, the Sprague Company and its alleged 
successor had continued thereafter to recognize Guemsey's âgency 
in their dealings with him, they would hâve been estopped from 
denying their liabUity to him under the contract of agency. But 
it does seem to me that to permit the plaintiff to recover in this case 
would be to render it of no avail to a party to put in his contract an 
express provision requiring notice, in writing or otherwise, that his 
agent was taking active service under another principal, and that the 
courts, instead of respecting and enforcing explicit contracts between 
parties, may^ disregard and nuUify them. In view of the conclusion 
thus reached, it is unnecessary to discuss other exceptions made to 
the referee's report, as it must resuit that the plaintiff cannot recover. 
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The référée asks for an allowance of $2,000 in compensation for 
his serrices herein. It appears that prier to the filing of liis report, 
upon request made by him, each of tte parties hereto advanoed Mm 
the sum of |500, to be accounted for in the final adjustment. Tkere 
does not appear to be any spécifie provision in the fédéral statute 
for a référée in law actions. On the contrary, it has been expressly 
held that without the consent of both parties the United States 
circuit court cannot compel the parties to submit to a référée in 
an action at law, for the obvious reason that the law entitles the 
party to a trial by jury. U. S. t. Kathbone, 2 Paine, 578, Fed. Cas. 
No. 16,121; Machine Ço. v. Edwards, 15 Blatchf. 402, Fed. Cas. No. 
6,784. With the consent of both parties, such référence may be 
made. Canal Co. v. Swann, 5 How. 83-89; Heckers t. Fowler, 
2 WaU. 123. How far the mode of procédure under such référence 
may or shall conform to the provisions of the local state statute 
conceming références, it is not necessary hère to décide. It is ap- 
parent, f rom the preliminary action talien by the référée, in qualify- 
ing, and in his subséquent proceedings, he evidently conceived 
that the state Code applied. The state statute (section 2158) pro- 
vides, in the absence of any agreement spécial, the compensation 
of the référée shall be flxed by the court, "not exceeding ten dollars 
per day." Neither of the parties insist that this limitation of com- 
pensation shall be applied in this instance. But it is objected that 
the amount asked for by the référée is unreasonable, and so the 
court thinks. From the best information fumished, it does not 
appear that the référée was occupied over seven weeks in hearing 
the évidence and preparing his report. The évidence, it is triie, 
is quite voluminous; but the évidence was taken by a stenographer, 
and transcribed by him, for which I assume the parties paid. The 
report does not indicate that it could not hâve been prepared within 
five days or a week. It is true the matters in controversy were 
large, involving in actual dispute about $37,000, but compensation 
ought always to be regulated by the quantum of actual work, rather 
than by the spéculative disputes of the parties or the sums involved 
to the disputants. Courts are always plagued by bad précédents; 
so that large and fanciful allowances to masters in chancery and 
référées are hurtful in two directions : They beget struggles for such 
appointments because of their undue rewards; and they put such 
burdens on the litigants, in the matter of costs to the unsuccessful 
litigant, tliat attorneys, with due regard to the interest of their 
clients, wiU décline to consent to such références, thereby lessening 
the opportunities of the courts to relieve themselves of almost insup- 
portable burdens by calling to their aid the assistance of masters 
and référées. In tiiis case I should hâve deemed $1,000 as a suffl- 
cient rémunération to the référée; but, ont of déférence to his eam- 
est contention, it is ordered that his compensation be taxed at |1,200. 
It results that the exceptions to the report of the référée on the 
part of the défendant must be sustained, for the reason that the 
plaintiff is not entitled to recover, and the exceptions on the part 
of the plaintiff are overruled. Judgment for the défendant that 
the plaintiff take nothing by its action. 
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CARTER V. WELLS, FARGO & CO. 

(Circuit Court, S. D. Califomia. December 10, 1894.) 

No. 561. 

New Tkiai/— Inadequact ov Damages. 

Where, In an action for personal injuries, the jury finds. In effect, that 
the plalntiff has been injured through the négligence of ttie défendant, 
without any contributory négligence on his own part, and the évidence, 
without confllct, shows that his injuries were substantial, yef the jury 
awards him practically no damages at ail, the verdict will be set aside 
and a new trial awarded. 

This was an action by James A. Carter against Wells, Fargo & 
Co. for damages for personal injuries. The jury gave a verdict for 
th.e plaintifl for one dollar. Plaintif moves for a new trial. 

Wellbom & Hutton, for plaintiff. 

Pillsbury, Blanding & Hayne and Graves, O'Melveny & Sbankland, 
for défendant 

EOSS, District Judge. This action was brought to recover dam- 
ages in the amount of $10,000 for personal injuries alleged to hâve 
been sustained by the plaintifl by the négligence of the défend- 
ant. The verdict of the jury in favor of the plaintiff necessarily 
included a finding that ihe défendant was négligent, and that there 
was no contributory négligence on plaintiff's part, as set up in 
défense of the action. There was much évidence in the case tend- 
ing to show that there was no négligence on the part of the de- 
fendant, and, further, that there was such contributory négligence 
on plaintifl's part as should prevent a recovery by him; and, had 
the verdict been in favor of the défendant on either or both of 
those propositions, there would be no interférence with it by the 
court, for the évidence in respect to those matters was substantially 
conflicting, and the issues in respect thereto were for the détermina- 
tion of the jury, under appropriate instructions from the court, which 
were givea But the verdict being, in effect, that plaintiff was in- 
jured by the défendants négligence, without contributory négligence 
on his own part, he was manifestly entitled at the hands of the 
jurj' to substantial damages. The évidence was without conflict 
that the collision which caused the plaintiff's injury threw him 
from a scaffold eight or ten feet high (on which he was at the time 
worldng, for two dollars per day) to the ground, his head and shoulder 
striking on a large rock, from which he was picked up in an uncon- 
scious condition; and that, after regaining consciousness, he was 
3arried to the county hospital, where he remained about flve weeks, 
two weeks of which time he was conflned to his bed. Thèse facts 
of themselves entitled the plaintifl, under the verdict, to substantial 
damages, and not to the merely nominal sum of one dollar. The 
head and neck of the plaintiff were, at the time of the trial, much 
bent to one side, and his walk was that of a paralytic. The défend- 
ant introduced many witnesses who testified that his appearance 
and movements were about the same prior to the injury complained 
of as they were at the time of the trial, and that they could see no 
différence in them. lliis testimony on the part of the défendant was 
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controverted by many witnesses for the plaintifl. The exhibition, 
however, that was made of the plaintiff's person in court, and the 
tests that were there made by Dr. Hughes, amounted, I tliink, to 
ocular démonstration of the fact that the plaintiff could not possibly 
hâve at that time stood ujwn the plank and performed the woric 
the évidence without conflict showed that he was doing at the time 
of the accident. 

Accepting, as the court must for the purposes of this motion, the 
facts to be that the plaintiff, without fault of his own, was injured 
by the négligence of the défendant, it cannot permit a verdict to 
stand that awardsi him damages in name only. While the court 
should and always will be careful not to usurp the functions of the 
jury, it is, nevertheless, its duty to protect parties from improper 
verdicts, rendered through misconception, préjudice, passion, or oth- 
er wrong influences. Lancaster v. Steamship Co., 26 Fed. 233; 
Gaither v. Kailroad Co., 27 Fed. 545; Muskegon Nat. Bank v. North- 
western Mut. Life Ins. C!o., 19 Fed. 405; Kirkpatrick v. Adams, 20 
Fed. 292. In Field on Damages (page 886) it is said: 

"It Is less usual for the court to interfère wlth the flndlng of the jury for 
Inadéquate thaa for excessive damages, though it bas the power to do so. 
• * * But a verdict may generally be set aside for inadequacy, «pon the 
same grounds that warrant the court in interfering where they are excessive." 

To the same effect is Gaither v. Railroad Co., 27 Fed. 545. 
And in Sedgwick on Damages (volume 2, p. 656) it is said : 

"The forbearance of the court to interfère with the jury is so great that, in 
actions of tort, the gênerai rule is that a new trial will not be granted for 
smallness of damages. But it seems that if the jury so far disregard the 
Justice of the case as to give no damages at ail where some redress is clearly 
due, the court will Interpose. So where, in a case for négligence for defend- 
ant's servant driving against the plaintiff, it appeared that the plaintiff's thigh 
was brolien, and considérable expense incurred for surglcal treatment; the 
plaintiff obtained a verdict, damagesi one farthing; a new trial was granted 
on payment of costs; and Lord Denman said: 'A new trial on a mère différ- 
ence of opinion as to amount, may not be grantable; but hère are no 
damages at ail.' " 

In the présent case the amount awarded the plaintLBf by the jury 
was practically no damages at ail; yet the jury at the same time 
found, in effect, that the plaintiff was injured through the négligence 
of the défendant, without any contributory négligence on his own 
part. The évidence, without conflict, showed that his injuries by 
the fall were such as, under those circumstances, entitled him to 
substantial damages. For thèse reasons the motion for a new trial 
is granted. 



ROSS V. CITY OF FT. WAYNB, 

(Circuit Court of Appeals, Seventh Circuit. December 14, 1894.) 

No. 147. 

Maintenance— What Constitutbs— Assignment dp Cause of Action. 

One who, having an Interest in the subject-matter of a suit, buys up 
the interest of the plaintiff pending suit, and thereafter prosecutes the 
Suit himself, is not guilty of maintenance. 
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On rehearing. For former opinion and statement of facts, see 
63 Fed. 466. 

WOODS, Circuit Judge. The court did not overlook the question 
of the insufSciency of the bill for tlie failure to aver that tlie alleged 
invention had not been "patented or described in any printed pub- 
lication in this or in any foreign country." The court below had de- 
clared the bill amendable in that respect, as it clearly was, if de- 
fective, and we deemed it an immaterial question. If we had con- 
eidered it, and had corne to one conclusion or the other, our décision 
upon the appeal would hâve been the same. The question upon 
which the judgment of the court below turned was the question 
which we deemed it important to décide. We do not think it neces- 
sary to consider minutely whether the bill was defective in par- 
ticulars which were amendable. Now, as before, our opinion is that 
the facts stated in the bill made "a case for équitable relief." 

But finally it is urged that the logical effect of our conclusion is 
"to set aside the doctrine of maintenance and its effects, and to open 
wide a door to what hâve heretofore been considered undesirable 
practices." The case cornes from Indiana, where, as elsewhere in 
this country, the doctrines of the common law in respect to main- 
tenance are not in full force. Stotsenburg v. Marks, 79 Ind. 193, 
and cases cited; Allen v. Frazee, 85 Ind. 283; Board of Com'rs v. 
Jameson, 86 Ind. 154; :Burnes v. Scott, 117 U. S. 582, 6 Sup. Ct. 865. 
In Board of Com'rs v. Jameson, it is said: 

It Is clear, bowever, that the rule does not and cannot prevall In this state 
In its full extent since the Code of 1852, for It makes radical changes In the 
common -law rule upon the subject of assignaient of choses In action. The 
common-law rule Is limlted in its opération by several provisions of the 
Code, but we deem It unnecessary to notice them. Many of the courts 
whero the Code System prevails hâve denled its force altogether, and the tend- 
ency of modem décisions In America Is to restrIct, rather than enlarge, the 
opération of the rule. Mathewson v. FItch, 22 Cal. 86; Cain v. Monroe, 23 
Ga. 82; Allard v. Lamirande, 29 Wis. 502; BentincIi v. Franlilin, 38 Tex. 458; 
Roberts v. Cooper, 20 How. 467; Stoever v. Whitman, 6 Bin. 416; Coughlln 
v. Railroad Co., 71 N. Y. 443; Orr v. Tanner, 17 Am. Law Reg. (N. S.) 759. The 
rule has often been criticized by the English courts; even as early as Master 
V. Miller. 4 Term R. 320 (vide page 340), unfavorable criticism was made. 
But our décisions, as we hâve seen, déclare the rule to be in force in this 
State, althongh the extent to which it prevails has not been defined. It may, 
however, be safely assumed that the rule is narrowed, rather than extended, 
since to hold otherwise would be to oppose the letter and spirit of our Code, 
as well as the gênerai principles of what Austin calls our "judge-made law." 
Patterson v. Nixon, 79 Ind. 251. 

Besides, it appears in this case that Ross had an interest with Walk- 
er in the patent and in the cause of action when the suit was com- 
menced, and it was therefore not forbidden him by the law of main- 
tenance, however broadly applied, to acquire the title and interest 
of Walker pending the suit Pétition denied at cost of appellee. 
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